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Ex-Communication:  Competition  and  Collusion  in 
the  U.S.  Prison  Telephone  Industry 


The  prison  communication  in- 
dustries occupy  a large  and 
significant  blind  spot  within  the  literature 
of  critical  communication  scholarship 
and  the  social  sciences  more  generally. 
Professional  arguments  around  crime, 
punishment  and  the  American  prison 
system  have  dealt  with  communication 
issues  as  a footnote,  if  at  all. 

For  their  part,  communication  schol- 
ars have  largely  ignored  the  question  of 
prisons,  neglecting  almost  entirely  their 
unique  communicative  forms,  institu- 
tions, and  industrial  structures.  But  as 
historians  and  social  theorists  have  come 
to  appreciate,  prisons  often  mirror,  in 
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uncanny  and  revealing  ways,  the  societies 
that  produce  them.  So  too  in  the  more 
specific  institutional  world  of  correctional 
communications,  whose  distinctive  char- 
acteristics speak  to  pressing  issues  in  the 
field  of  communication  writ  large:  the 
dangers  and  abuse  of  monopoly  power; 
the  attendant  need  (and  frequent  failure) 
of  regulation;  the  sometimes  dubious 
marriage  of  state  and  corporate  interest; 
and  ultimately  the  role  of  social  movement 
and  citizen  mobilization  in  moderating 
the  worst  abuses  of  state  and  corporate 
power. 

This  article  tells  a small  but  important 
part  of  the  larger  prison  communication 
story:  the  rise  in  the  1990s  of  a deeply 
inequitable  pricing  scheme  that  has  seen 
the  cost  of  prisoner  phone  calls  skyrocket, 
even  as  rates  available  to  businesses  and 
consumers  on  the  outside  world  have 
fallen  dramatically.  The  story  takes  place 
under  the  unsettling  shadow  of  two  of  the 
more  consequential  social  movements  of 
the  past  twenty-five  years:  the  unparal- 
leled explosion  in  national  incarceration 
rates,  and  the  apparent  triumph  of  de- 
regulatory  philosophies  in  the  national 
telecommunication  arena.  Driven  by  a 
combination  of  social,  economic,  and 
ultimately  political  factors,  the  national 
prison  “market”  has  grown  faster  than  at 
any  time  in  its  history. 

Enticed  by  a separate  combination 
of  institutional,  fiscal,  and  political  op- 
portunities, the  prices  charged  prisoner 
telephone  calls  vis-a-vis  those  available 
in  the  outside  world  have  risen  no  less 
dramatically.  Since  the  late  1980s,  county, 
state,  federal  and  private  detention  facility 


officials  have  exploited  their  monopoly 
sourcing  power  to  enter  into  what  amount 
to  profit-sharing  arrangements  with  the 
major  telephone  companies,  offering 
exclusive  service  rights  in  exchange  for 
exorbitant  commissions,  calculated  as 
a percentage  on  revenue  or  profit,  paid 
back  to  the  state.  By  the  mid-1990s,  the 
price  of  a single  fifteen-minute  in-state 
call  had  topped  $20  in  some  jurisdictions, 
with  out-of-state  fees  spiking  to  as  high  as 
two  dollars  per  minute  (“When  Johnny 
Calls  Home,”  1999;  Wunder,  1995).  The 
net  result  is  a sharp  rise  in  the  cost  of 
maintaining  family  and  community  con- 
nections across  prison  walls  - a cost  borne 
most  immediately  by  the  individuals  di- 
rectly affected,  but  ultimately  by  society  as 
a whole.  This  article  traces  the  origins  of 
this  uniquely  pathological  outcome,  and 
details  the  protests  and  challenges  that 
have  begun  to  be  mounted  against  it. 

Growing  the  Market 

Present  trends  in  the  prison  phone 
industry  must  be  placed  against  the 
backdrop  of  a broader  and  longer  his- 
tory of  American  penology,  the  most 
salient  feature  of  which  has  been  a mas- 
sive socially-  and  racially-unbalanced 
expansion  over  the  past  thirty  years. 
The  roots  of  the  national  revolution  in 
crime  and  punishment  can  be  traced  in 
part  to  responses  to  the  economic  crises, 
social  unrest  and  urban  disturbances  of 
the  1960s  and  70s.  The  perceived  failure 
of  law  enforcement  efforts  vis-a-vis  the 
anti-war,  civil  rights  and  black  power 
movements  of  the  time  prompted  major 
investments  and  a major  rethinking  of 
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the  nature  of  domestic  policing  efforts, 
blurring  the  line  between  interna- 
tional, federal  and  local  jurisdictions, 
introducing  both  new  players  (the 
federal  Law  Enforcement  Assistance 
Administration,  the  Drug  Enforcement 
Administration)  and  new  techniques 
(helicopter  surveillance,  SWAT  teams, 
community  policing,  advanced  com- 
mand-and-control  communications,  the 
FBI’s  computer-based  National  Crime 
Information  Center)  to  the  landscape 
of  domestic  law  enforcement.  These 
macro-scale  political  motivations  were 
joined  at  the  local  level  by  the  real  and 
frequently  destructive  consequences 
of  crime  and  drugs  on  working  class, 
inner  city  and  impoverished  neighbor- 
hoods, turning  the  effort  to  police,  or 
‘reclaim,’  urban  neighborhoods  into  a 
political  and  moral  project  of  consider- 
able complexity. 

Such  revolutions  in  policing  both 
reflected  and  supported  contemporary 
legislative  developments.  The  1968  Om- 
nibus Crime  Control  and  Safe  Streets 
Act  marked  the  first  serious  federal  foray 
into  the  previously  local  jurisdiction  of 
law  enforcement,  introducing  new  lines 
of  federal  funding,  training,  and  institu- 
tional support,  and  carrying  among  its 
provisions  an  erosion  of  the  recently-won 
Miranda  rights  of  suspects  along  with 
previous  restrictions  on  domestic  wire- 
tapping and  other  surveillance  activities. 
Incremental  reforms  throughout  the  early 
1970s,  along  with  new  laws  against  drug 
abuse  and  organized  crime,  further  loos- 
ened restrictions  on  the  activities  of  law 
enforcement  officials  and  federal  prosecu- 
tors. Following  a post-Watergate  reprieve 
lasting  through  the  later  1970s,  the  Com- 
prehensive Crime  Control  and  Sentencing 
Reform  Acts  of  1984  introduced  new  and 
wide-ranging  provisions,  with  stricter 
sentencing  laws  (including  mandatory 
minimums  for  many  categories  of  drug- 
and  gun-related  offences)  and  new  search, 
seizure  and  forfeiture  powers. 

In  the  late  1980s,  additional  federal 
legislation  was  passed,  enshrining  the 
basic  legislative  framework  for  the  federal 
war  on  drugs,  curtailing  probation  and 
suspended  sentences,  and  introducing 
harsh  mandatory  minimums  for  the  sale 
(and  in  some  cases  the  mere  possession) 
of  illicit  drugs.  Federal  legislative  develop- 
ments have  been  matched  (and  in  some 


cases  exceeded)  by  parallel  ‘tough-on- 
crime’  legislation  at  the  state  level. 

In  1973,  New  York  introduced  its 
Rockefeller  Drug  Laws,  imposing  severe 
mandatory  minimums  for  minor  sale  and 
possession  offences.  In  1994,  a popular 
ballot  initiative  brought  in  California’s 
controversial  “Three  Strikes  Law,”  requir- 
ing lengthy  and  mandatory  prison  terms 
for  repeat  offenders.  So-called  truth-in- 
sentencing  laws  have  been  introduced 
federally  and  in  several  states,  stipulat- 
ing that  convicted  felons  serve  a fixed 
minimum  percentage  of  their  sentence 
(typically  85  percent)  before  being  eligible 
for  parole.  In  many  states  during  the  1980s 
and  90s  prison  alternatives  and  re-entry 
programs  (including  parole,  probation, 
counseling,  psychiatric  care,  mandatory 
treatment,  rehabilitation,  and  early-re- 
lease  programs)  were  being  de-funded, 
rolled  back,  outsourced,  and  in  some 
cases,  terminated. 

These  and  other  changes  have  funda- 
mentally altered  the  traditional  balance 
of  prosecution,  defense  and  judicial 
functions  within  the  American  legal 
system.  The  introduction  of  mandatory 
minimums  and  longer  prison  terms  has 
moved  the  prosecutor’s  unchecked  charg- 
ing power  to  the  center  of  the  criminal 
justice  process,  controlling  the  schedule 
and  process  of  prosecution-defense  ne- 
gotiation, and  effectively  setting  the  terms 
of  imprisonment.  At  the  same  time,  mas- 
sively overworked  and  under-resourced 
public  defenders  and  court-appointed 
attorneys  have  faced  funding  reductions 
and  workload  increases  that  make  ad- 
equate investigation  of  cases  and  effective 
client  counseling  virtually  impossible. 
Meanwhile,  minimum  sentencing  laws 
and  the  expansion  of  the  plea-bar- 
gaining mechanism  have  narrowed  the 
traditional  discretion  accorded  judges 
in  tailoring  punishment  to  fit  the  unique 
circumstances  of  each  crime.  As  a re- 
sult, “assembly-line  justice  facilitated  by 
powerful  prosecutors,  helpless  defense 
attorneys,  and  increasingly  powerless 
judges  now  characterizes  the  system  that 
determines  whether  a person  will  lose  his 
liberty  or  even  his  life.” 

The  most  immediate  consequence  of 
these  shifts  has  been  a sharp  and  sustained 
explosion  in  the  national  rate  of  incar- 
ceration lasting  through  the  1980s  and 
90s.  From  a figure  of  less  than  320,000 
at  the  start  of  the  prison  boom  in  1980, 
the  number  of  persons  serving  time  in 
state  and  federal  custody  had  more  than 

January  2007 


Prison  Legal  News 


3 


Ex-Communication  (cont.) 


quadrupled  to  nearly  1.47  million  by  2003. 
Adding  in  those  awaiting  trial  or  serving 
short-term  sentences  in  county  jails,  the 
total  incarcerated  population  nationwide 
grew  from  slightly  more  than  500,000  to 
well  over  2 million,  for  a national  incar- 
ceration rate  of  702  per  100,000  (Bureau 
of  Justice  Statistics,  2005).  Expanded  to 
include  individuals  serving  time  on  parole 
or  probation,  the  total  population  under 
state  supervision  by  2003  had  reached 
6.9  million,  or  approximately  3.2%  of  the 
adult  U.S.  population  (Bureau  of  Justice 
Statistics,  2005). 

Moreover,  these  aggregate  figures 
hide  an  even  more  insidious  pattern  of 
racial  inequity.  At  the  end  of  2002,  black 
males  of  all  ages  were  more  than  five 
times  more  likely  than  white,  and  three 
times  more  likely  than  Hispanic  males, 
to  be  serving  time  in  a state  or  federal 
prison.  Multiplied  by  inequities  in  law 
enforcement,  arraignment,  probation, 
parole,  and  prison  policy,  by  the  early 
2000s,  approximately  two-thirds  of  all 
U.S.  prisoners  were  members  of  racial  or 
ethnic  minorities  (Sourcebook  of  Criminal 
Justice  Statistics,  2002;  The  Sentencing 
Project,  2000).  In  addition  to  the  long- 
term effects  of  incarceration  on  family 
members  and  communities,  new  legislative 
measures  passed  in  the  early  1990s  have 
banned  certain  categories  of  offenders 
(principally  felons  and  many  classes  of 
drug-related  convictions)  from  eligibility 
for  many  basic  rights  and  social  services, 
including  welfare  benefits,  loans  for  higher 
education,  and  voting. 

This  explosion  in  numbers  has  fed 
and  been  fed  by  an  unprecedented  boom 
in  prison  construction  that,  in  scale  and 
pattern,  has  significantly  altered  the 
geography  of  American  crime  and  pun- 
ishment. Between  1980  and  2000,  more 
than  $7  billion  per  year  was  spent  on  the 
construction  of  new  prisons;  between 
1990-1995  alone,  213  institutions  were 
added  to  the  state  and  federal  systems, 
among  these  a high  proportion  of  over- 
sized and  high  security  “super-max” 
facilities  (Bureau  of  Justice  Statistics, 
1995).  This  massive  system  expansion 
has  followed  the  contours  of  a distinctive 
spatial  logic,  with  new  prisons  targeting 
economically  depressed  and  geographi- 
cally remote  areas  whose  local  boosters 
have  competed  aggressively  to  attract  the 
jobs  and  investment  widely  believed  to 
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come  with  the  construction  and  operation 
of  a new  facility.  Through  much  of  the  ex- 
industrial and  post-Cold  War  north  and 
rural  south,  prison  building  emerged  in 
the  neo-liberal  1980s  and  1990s  as  a form 
of  backdoor  Keynesianism,  the  next  (and 
last)  best  thing  to  a regional  industrial 
policy.  This  activity  has  further  skewed 
the  already  unbalanced  geography  of  the 
American  prison  system,  as  aging  urban 
facilities  are  taken  off-line  and  replaced  by 
a new  class  of  institutions  located  far  from 
national  population  centers.1  By  2003,  the 
sentence-miles  of  the  American  penal  sys- 
tem, measured  as  a combination  of  time 
and  distance  served,  reached  an  all-time 
high.  Punishment  had  been  in-shored. 

Geographic  trends  within  the  state 
and  federal  systems  have  been  exacerbated 
by  the  concurrent  return  of  the  private 
prison  industry,  growing  up  around 
the  edges  and  cracks  of  an  increasingly 
overburdened  public  system. 2 Lifted  by 
the  same  tide  of  mass  incarceration,  and 
boosted  by  a parallel  ideological  shift 
favoring  the  “natural”  efficiency  of  the  pri- 
vate sector,  private  prisons  were  embraced 
across  much  of  the  country  as  a promising 
(and  profitable)  solution  to  the  problem 
of  the  corrections  explosion.  Beginning 
with  tentative  inroads  at  the  margins  of 
the  correctional  mainstream  in  the  early 
1980s  (immigration  detention  centers, 
minimum  security  and  treatment  facili- 
ties), by  the  mid-1990s  industry  leaders 
such  as  Wackenhut  and  the  Corrections 
Corporation  of  America  were  competing 
aggressively  over  local,  state  and  federal 
contracts  for  facilities  of  every  type  and 
level.  Between  1995  and  2000,  the  size 
of  the  private  prison  population  grew  by 
more  than  450%,  from  16,663  to  93,077 
(Bureau  of  Justice  Statistics,  2000).  By 
2000  more  than  264  private  facilities 
were  operating  under  contract  with  the 
state  and  federal  governments,  and  the 
percentage  of  privately-housed  prisoners 
nation-wide  stood  at  6.1%  ( Sourcebook 
of  Criminal  Justice  Statistics,  2002)?  The 
privatization  of  prisons  has  furthered 
the  above-noted  trend  towards  in-shor- 
ing,  with  states  now  routinely  sending 
prisoners  of  all  offense  categories  to 
serve  their  time  in  out-of-state  facilities. 
Industry-leader  Corrections  Corporation 
of  America,  for  instance,  maintains  a geo- 
graphic stronghold  in  Tennessee,  housing 
prisoners  from  as  far  afield  as  Montana, 
Hawaii  and  Puerto  Rico. 

Driven  by  all  these  factors  - the  dra- 
matic expansion  in  prison  population, 
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the  increasing  distance  between  places 
of  crime,  conviction  and  punishment 
(and  thus  a greater  need  for  long-dis- 
tance methods  of  outside  contact),  and 
a growing  awareness  of  the  previously 
staid  prison  sector  as  a site  for  dynamic 
and  creative  profit-making  - the  prison 
telephone  industry  emerged  during  the 
1980s  and  90s  as  an  important  and  dis- 
tinctive sub-market  within  the  national 
telecommunication  industry  as  a whole. 
By  the  1990s,  the  prison  telephone  sector 
had  grown  into  a billion  dollar  market. 
Companies  - and  states  - wanted  a piece 
of  the  action. 

Building  the  Industry 

The  history  of  prison  telephone 
access  in  the  U.S.  is  itself  of  relatively 
recent  vintage.  Until  the  early  1970s, 
prisoners  of  the  state  and  federal  prison 
systems  were  limited  to  one  collect  call 
every  three  months,  granted  at  the  dis- 
cretion of  prison  officials  in  response  to 
a formal  petition  process.  In  1973,  the 
federal  Bureau  of  Prisons  called  for  an 
expanded  telephone  access  program  that 
would  “permit  constructive,  wholesome 
community  contact”  while  addressing  se- 
curity concerns  through  rudimentary  call 
monitoring  capabilities  (Department  of 
Justice,  1999).  Citing  contemporary  recidi- 
vism studies  showing  a strong  correlation 
between  weakened  family  and  community 
bonds  and  the  likelihood  of  re-offense, 
federal  prison  officials  argued  that  a more 
liberalized  regime  of  telephone  access 
could  help  to  maintain  prisoner-com- 
munity connections  that  were  valuable 
to  the  rehabilitation  process.  State  prison 
departments  throughout  the  country 
generally  followed  suit  over  the  course  of 
the  1970s,  installing  widespread  access  to 
commercial  payphone  service  as  a regular 
feature  of  American  prison  life. 

Until  1984,  the  fledgling  prisoner 
telephone  market  remained  the  exclusive 
purview  of  AT&T,  and  rates  for  opera- 
tor-assisted collect  calling  - the  only  form 
of  service  available  to  prisoners  - kept 
pace  with  those  for  similar  services  in  the 
outside  world.  As  with  other  segments 
of  the  American  telecommunications 
market,  the  1984  Consent  Decree  autho- 
rizing the  break-up  of  AT&T  threw  this 
long-standing  equilibrium  up  for  grabs, 
setting  off  a succession  of  market  entries 
and  FCC  rules-makings  that  substantially 
altered  the  architecture  of  American  tele- 
communications. Changes  in  the  prison 
phone  sector  were  quickly  caught  within 
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the  deregulatory  wind  blowing  through 
the  industry  as  a whole,  with  piecemeal 
and  interim  steps  away  from  the  AT&T 
monopoly  enacted  throughout  the  latter 
half  of  the  1980s.  A more  focused  Prisoner 
Services  Order  issued  by  the  Federal  Com- 
munication Commission  in  the  early  1990s 
sought  to  eliminate  a variety  of  vestigial 
barriers  to  competition  in  the  prison 
phone  market,  establishing  a nominally 
pro-competitive  regulatory  framework 
governing  the  relation  between  new 
entrants  and  incumbent  local  exchange 
carriers  - the  Regional  Bell  Operating 
Companies  formed  in  the  wake  of  the 
AT&T  break-up  - upon  whose  larger 
network  would-be  competitors  continued 
to  rely. 

First  into  the  newly-liberalized  mar- 
ket were  AT&T  rivals  MCI  and  Sprint, 
followed  closely  by  a series  of  dedicated 
start-ups.  In  1989,  MCI  introduced  its 
‘Maximum  Security’  service,  part  of 
a larger  and  concerted  push  into  the 
government  and  institutional  services 
market.  By  1995,  the  company  held  mo- 
nopoly or  near-monopoly  contracts  for 
prison  service  in  California,  Ohio,  Con- 
necticut, Virginia,  Wisconsin,  Missouri 
and  Kentucky.  The  reorganized  AT&T’s 


Prisoner  Services  Division  managed  to 
hold  on  to  detention  markets  in  New 
Jersey,  Pennsylvania,  Michigan,  New 
Mexico,  Mississippi  and  Washington, 
followed  by  tier-two  players  GTE  (Wash- 
ington DC,  Hawaii,  Indiana,  parts  of 
the  Michigan  contract),  Sprint  (sharing 
Michigan,  also  Nevada)  and  US  West 
(New  Mexico,  Idaho,  Oregon,  South  Da- 
kota, and  Nebraska).  In  most  instances, 
local  and  long-distance  contracts  were 
awarded  separately,  with  long-distance 
provisions  split  between  the  majors 
and  the  former  regional  bell  operating 
companies  holding  the  majority  of  local 
contracts:  Bell  Atlantic  in  Maryland, 
Delaware,  and  West  Virginia;  NyNex  in 
Massachusetts;  Southern  Bell  in  North 
and  South  Carolina;  and  South  Central 
Bell  in  Alabama  and  Mississippi. 

In  addition  to  these  familiar  names, 
several  niche  players  have  sought  to  es- 
tablish a foothold  in  the  lucrative  prison 
market.  North  Carolina-based  Pay-Tel 
Communications  moved  aggressively 
into  the  market  in  the  late  1980s,  winning 
service  deals  in  North  and  South  Caro- 
lina in  1989,  and  subsequently  adding 
contracts  in  Tennessee,  Georgia,  Virginia 
and  Florida.  Other  post-divestiture  com- 


petitors have  sprung  up  in  the  specialized 
prison  equipment  market,  selling  tech- 
nologies, services  and  security  features 
designed  to  correctional  specifications.4 
Several  of  these  companies  attempted  to 
make  the  leap  from  equipment  supplier 
to  stand-alone  service  provider.  Long- 
time equipment  supplier  T-NETIX,  for 
instance,  won  exclusive  service  rights  to 
the  Indiana  system  in  2001,  adding  to 
its  previous  contracts  in  New  Mexico 
and  Pennsylvania.  Competitor  Global 
Tel*Link  was  awarded  the  contract  for 
prison  facilities  in  Louisiana.  Like  the 
traditional  majors,  newcomers  like  Pay- 
Tel  have  sought  to  compete  by  offering 
service  packages  that  “best  take  advantage 
of  pending  regulatory  changes  to  enhance 
revenues  and  increase  our  clients’  commis- 
sions” (http://www.paytel.com/backgrd. 
html).  By  2000,  competition  in  the  prison 
phone  industry  had  shrunk  appreciably, 
with  MCI  solidifying  control  in  the  cru- 
cial California  and  New  York  markets, 
and  adding  contracts  in  Florida,  Illinois, 
and  Georgia.  Sprint  had  strengthened  its 
hand  considerably,  landing  a major  long 
distance  contract  with  the  Federal  Bureau 
of  Prisons,  along  with  contracts  in  the  im- 
portant state  markets  of  Georgia,  Florida, 
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Michigan  and  South  Carolina. 

Whatever  their  merits  in  the  larger 
telecom  world,  incentives  to  competition 
within  the  prison  telephone  industry  have 
proven  fundamentally  perverse.  Armed 
with  a uniquely  effective  monopoly 
sourcing  power,  county,  state  and  federal 
officials  have  entered  into  what  amount  to 
profit-sharing  agreements  with  telephone 
service  providers,  exchanging  exclusive 
service  rights  for  large  commissions  paid 
back  into  state  funds.5  Under  such  condi- 
tions, the  incentives  of  price  competition 
have  worked  in  precisely  the  opposite 
direction,  with  companies  offering  the 
highest  bids  (in  terms  of  rates  and  com- 
missions) routinely  awarded  contracts, 
the  costs  of  which  are  passed  on  to  the 
(literally)  captive  market.  The  net  result 
of  deregulation  and  competition  in  the 
prison  phone  industry,  then,  has  been  a 
dramatic  rise  in  prices  - even  as  consumer 
rates  available  elsewhere  in  the  American 
telecommunications  landscape  have  plum- 
meted. 

By  the  mid  1990s,  this  perverse 
competition  had  driven  prison  phone 
commissions  and  rates  to  new  heights. 
According  to  an  American  Corrections 
Association  survey  published  in  1995, 
nearly  90%  of  detention  systems  na- 
tion-wide received  a percentage  of  the 
profits  derived  from  prisoner-placed 
collect  calls,  ranging  from  10-55%  of 
gross  revenues.  For  states  struggling  to 
keep  up  with  the  costs  of  the  incarcera- 
tion explosion  described  above,  phone 
revenues  represented  a welcome  and 
multi-million  dollar  source  of  income. 
According  to  the  results  of  the  1995  ACA 
survey,  based  on  state  self-reporting, 
Ohio  was  making  $21  million  annually 
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in  prison  phone  commissions,  while  New 
York  brought  in  $15  million,  California 
$9  million,  Florida  $8.2  million,  and 
Michigan  $7.5  million.  Nationwide,  the 
32  state  departments  of  correction  and 
24  city  and  county  jails  surveyed  - a far 
from  complete  count  of  the  national  total 
- reported  phone  commission  revenues 
in  1994  exceeding  $100  million.  Such 
windfall  profits  for  the  states  ( along  with 
the  undisclosed  profits  of  the  telephone 
companies  themselves)  have  been  accom- 
panied and  enabled  by  a dramatic  rise  in 
the  price  of  prison  collect  calling.  As  of 
1994,  respondents  to  the  ACA  survey 
reported  initial  connection  fees  running 
between  one  and  three  dollars,  followed 
by  per  minute  charges  ranging  as  high  as 
ninety  cents  for  local  calls,  and  $2.25  for 
long  distance.  Fifteen  minute  phone  calls 
(the  institutionally-allowed  maximum) 
billed  at  $20  or  more  were  routine,  while 
monthly  phone  bills  for  family  members 
receiving  prisoner  collect  calls  climbed 
into  the  several  hundred  (and  in  some 
cases,  thousand)  dollar  range. 

This  situation  has  met  so  far  with  a 
general  absence  of  regulatory  oversight. 
In  1996,  Congress  instructed  the  FCC, 
under  Section  176  of  the  revamped  Tele- 
communications Act  of  1996  (TCA),  to 
revise  the  rule  and  policies  governing  the 
national  payphone  industry  in  support 
of  the  TCA’s  stated  goal  of  ensuring  a 
“pro-competitive  deregulatory  national 
framework.”  In  its  September  20,  1996 
Report  and  Order,  the  Commission 
observed  that  low  cost  and  technology 
barriers  to  entry  made  the  payphone  sec- 
tor well-suited  to  competition,  and  noted 
that,  “a  large  number  of  firms,  both  large 
and  small,  have  entered  the  industry  since 
it  was  initially  opened  to  competition 
in  1984,  and  those  firms  have  provided 
competition  in  at  least  some  segments 
of  the  payphone  market”  (FCC,  1996, 
para.  12).  The  Report  did,  however,  hold 
open  the  possibility  of  three  scenarios  in 
which  the  benefits  of  competition  might 
not  be  realized:  the  potential  conflict  of 
interest  experienced  by  local  exchange 
carriers  offering  their  own  payphone 
services  at  the  same  time  as  providing  the 
underlying  service  for  payphone  competi- 
tors; cases  of  inadequate  disclosure,  in 
which  consumers  are  unaware  of  rates 
for  coin-operated  or  operator-assisted 
service  prior  to  placing  calls;  and  finally, 
the  existence  of  “certain  locations  where, 
because  of  the  size  of  the  location  or  the 
caller’s  lack  of  time  to  identify  potential 
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substitute  payphones,  no  ‘off  premises’ 
payphone  serves  as  an  adequate  sub- 
stitute for  an  ‘on  premises’  payphone” 
(FCC,  1996,  para.  14). 

The  report  goes  on  to  note  that: 

“In  such  locations,  the  location  pro- 
vider can  contract  exclusively  with  one 
PSP  [payphone  service  provider]  to  estab- 
lish that  PSP  as  the  monopoly  provider  of 
payphone  service.  Absent  any  regulation, 
this  could  allow  the  PSP  to  charge  supra- 
competitive  prices.  The  location  provider 
would  share  in  the  resulting  ‘locational 
rents’  through  commissions  paid  by  the 
PSPs.  To  the  extent  that  market  forces 
cannot  ensure  competitive  prices  at  such 
locations,  continued  regulation  may  be 
necessary  (FCC,  1996,  para.  16).” 

Despite  this  acknowledgement  of 
the  market  dynamics  driving  the  prison 
phone  escalation,  the  Commission  failed 
to  address  or  act  to  remedy  the  large  and 
growing  prisoner  charges  already  well  in 
evidence.  Where  it  touched  the  matter  at 
all,  it  argued  that  compensation  rates  in 
the  prisoner  payphone  industry  should  be 
left  to  the  discretion  of  detention  officials, 
along  with  contractual  arrangements 
between  location  owners  and  service 
providers. 

A second  potential  regulatory  open- 
ing came  with  1998  FCC  investigations 
into  the  issue  of  “billed  party  preference,” 
i.e.  the  question  of  whether  recipients  of 
collect  calls  from  payphones  should  be 
able  to  select  from  a competitive  range 
of  service  providers,  or  whether  that  right 
could  be  ‘sold’  by  location  owners  to  a 
single  monopoly  provider.  In  this  case,  as 
anticipated  in  the  1996  Report  and  Order, 
the  price  benefits  of  competition  celebrat- 
ed under  the  1984  AT&T  divestiture  and 
1996  Telecommunications  Act  once  again 
cut  the  other  way.  A separate  statement  by 
Commissioner  Gloria  Tristani  attached  to 
the  ruling  acknowledged: 

“Unfortunately,  operator  services 
from  payphones  are  a rare  example  of 
competition  leading  to  higher  prices  for 
consumers.  When  more  OSPs  [Operator 
Service  Providers]  compete  for  the  right 
to  serve  a particular  location,  they  must 
pay  higher  commissions  to  the  location’s 
owner.  OSPs  often  recover  those  higher 
commissions  from  consumers  in  the  form 
of  higher  calling  charges  (FCC,  1998,  ad- 
dendum).” 

Nevertheless,  while  the  unique  circum- 
stances of  prison  calling  were  recognized 
in  the  preamble  to  the  proceedings,  the 
FCC’s  ultimate  remedy  to  the  problem 

Prison  Legal  News 


- rate  disclosure  prior  to  connection  - ig- 
nored the  core  issue  of  price,  particularly 
in  settings  (like  prisons)  where  this  sort  of 
“buyer  beware”  solution  proved  impracti- 
cal. Moreover,  the  Commission  pointedly 
excluded  concerns  of  high  prisoner  phone 
tariffs  from  the  general  findings  of  the 
billed  party  preference  decision,  bending 
to  the  predictable  arguments  advanced  by 
MCI,  AT&T,  Sprint  and  a variety  of  other 
industry  players  that  expense,  security  and 
penological  concerns  unique  to  the  deten- 
tion setting  overbalanced  the  potential 
benefits  to  be  derived  from  competition 
or  rate  caps. 

In  the  face  of  this  studied  regula- 
tory indifference,  commissions,  prices  and 
profits  from  the  prison  phone  industry 
continued  to  rise  through  the  latter  half  of 
the  1990s.  By  2000,  commissions  on  pris- 
oner calling  had  reached  new  levels,  with 
California  at  44%,  Georgia  46%,  South 
Carolina  48%,  Illinois,  Ohio  and  Penn- 
sylvania 50%,  Indiana  53%,  Florida  57%, 
and  New  York  a national  high  of  60%.  At 
least  ten  states  were  taking  in  $10  million 
or  greater  from  prisoner  calling,  with 
California,  New  York,  and  the  Federal 
Bureau  of  Prisons  leading  the  way  with 
more  than  $20  million  in  prison  phone 
revenues  each.  Such  patterns  were  broadly 
if  unevenly  replicated  at  the  local  level, 
with  city  and  county  jails  - home  to  more 
than  700,000  prisoners,  or  about  35%  of 
individuals  incarcerated  nationwide 

- entering  into  similar  commission-based 
phone  contracts.  Escalating  commissions 
have  been  recouped  in  escalating  charges 
levied  against  the  recipients  of  prison 
collect  calls.  In  theory,  price  ceilings  for 
in-state  prisoner  calling  are  established 
and  regulated  by  state-level  public  utility 
or  interstate  commerce  commissions;  in 
practice,  such  ceilings  have  proven  largely 
ineffective  in  reining  in  rate  abuses  in  the 
prisoner  telephone  industry.6 

In  addition  to  the  central  issue  of 
price,  family  members  and  advocates 
have  raised  a variety  of  other  concerns 
regarding  the  prison  phone  system.7 
One  common  complaint  is  with  exces- 
sive “branding”,  the  legally  mandated 
voice-over  informing  call  recipients  that 
they  are  speaking  to  an  individual  in 
state  or  federal  custody.  The  brand 
plays  at  the  beginning  and  periodically 
throughout  every  prison-originated  call, 
during  which  time  voice  communication 
is  impossible,  thereby  reducing  the  usable 
part  of  an  already  limited  fifteen  minute 
call.  Quality  of  service  complaints  are 
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frequent,  with  call  interruptions  and  pre- 
mature disconnections  routine.  Family 
members  have  expressed  frustration  and 
suspicion  at  the  frequency  with  which 
prison-originated  connections  were  lost 
mid-conversation,  causing  billed  parties 
to  re-incur  connection  fees  as  high  as 
$3  twice  or  more  within  a single  fifteen 
minute  calling  window.  Similar  frustra- 
tions have  greeted  carrier  rate  assignment 
practices,  with  family  members  noting 
instances  of  calls  placed  at  off-peak 
hours  being  billed  at  peak  rates.  Some 
respondents  cited  phone  bills  purport- 
ing to  show  prison  collect  calls  falling 
outside  of  institutionally  allowed  access 
times.  Other  family  members  pointed  to 
calls  billed  at  twenty  minutes  or  more,  in 
systems  in  which  prison-originated  calls 
are  automatically  terminated  after  fifteen 
minutes.  In  1999,  suspicions  of  abuse 
were  successfully  tested  in  administrative 
hearings  by  the  San  Diego-based  Utilities 
Consumer  Action  Network,  which  filed  a 
complaint  against  MCI  before  the  Cali- 
fornia Public  Utilities  Commission  over 
irregularities  in  the  company’s  billing 
practices  and  quality  of  service  for  calls 
originating  from  California  correctional 
facilities.  In  a 2001  settlement,  MCI  was 
ordered  by  state  regulators  to  refund 
(in  the  form  of  an  MCI-funded  Prison 
Communication  and  Visitation  Grant 
Program)  more  than  $500,000  in  illegal 
overcharges  to  California  prison  families. 
This  followed  a pattern  of  regulatory 
actions  and  settlements  dating  from  the 
early  1990s  that  saw  companies  ranging 
from  People’s  Telephone  to  MCI  fined 
as  much  as  $100,000  and  forced  to  pay 
refunds  on  illegal  prison  billings  running 
as  high  as  $1.7  million  (Florida  House  of 
Representatives,  n.d.). 

As  interviews  with  advocates  and 
family  members  reveal,  the  social  costs 
of  this  pricing  regime  have  been  enor- 
mous. By  2000,  low-income  families  with 
monthly  phone  bills  running  to  several 
hundred,  and  in  some  cases,  thousands 
of  dollars,  faced  a series  of  hard  finan- 
cial decisions.  Several  family  members 
reported  foregoing  medical  operations 
or  prescription  drugs  in  order  to  meet 
payments  on  their  MCI,  AT&T  or  other 
phone  bills.  For  some,  telephone  service 
surpassed  rent  as  the  largest  household 
monthly  bill.  Many  more  had  had  their 
numbers  blocked,  suspended  or  perma- 
nently disconnected  over  unpaid  prison 
bills,  thus  losing  telephone  service  alto- 
gether. Some  had  seen  their  credit  ratings 
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permanently  ruined. 

Many  more,  however,  had  simply 
given  up,  and  were  forced  to  voluntarily 
restrict,  and  in  some  cases  cut  off,  contacts 
with  incarcerated  relatives.  And  here  the 
individualized  costs  cited  above  meet  up 
with  a set  of  larger  social  costs  which 
reveal  the  present  pricing  regime  to  be 
not  only  inequitable,  but  also  strikingly 
ill-considered  on  purely  policy  grounds. 
As  these  accounts  suggest,  the  ultimate 
effect  of  profit-sharing  and  what  amount 
to  price-gouging  arrangements  in  the 
prison  phone  sector  has  been  a long-term 
trend  towards  ex-communication,  mak- 
ing contact  between  prisoners  and  family 
members  on  the  outside  more  costly,  and 
therefore  more  difficult  to  maintain.  But 
this  goes  directly  against  the  findings  of 
several  decades  of  recidivism  and  commu- 
nity impact  studies,  some  of  which  were 
used  to  justify  the  introduction  of  prison 
calling  in  the  first  place. 

Such  studies  have  found  that  a power- 
ful predictor  for  re-offense  is  the  failure  to 
maintain  family  and  community  contact 
while  under  incarceration.  As  this  body 
of  work  demonstrates,  a reliable  way  of 
increasing  the  likelihood  that  prisoners 
will  re-offend  is  to  break  all  ties  with  the 
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outside  world  and  then  place  them  back 
on  the  street  years  later,  with  little  re-entry 
support,  in  a community  to  which  they 
have  become  a stranger.  Beyond  such  indi- 
vidual-level outcomes,  numerous  scholars 
have  pointed  to  the  wider  social  costs 
associated  with  the  disruption  of  family 
and  community  contact,  in  the  form  of 
weakened  parent-child  relations  and  more 
general  damage  to  community  social  net- 
works and  authority  structures . 

These  costs  are  once  again  borne 
immediately  and  disproportionately  by 
low-income  and  communities  of  colour 
- but  in  the  long  run  by  society  as  a whole, 
through  downstream  costs  in  policing, 
educational  decline,  and  future  costs 
passed  through  the  juvenile  and  adult  cor- 
rectional systems.  To  support  a policy  and 
pricing  regime  that  encourages  precisely 
this  outcome  would  seem  to  amount  to  a 
staggeringly  short-sighted  piece  of  public 
policy. 

Opposition,  Challenges,  Alternatives 

Since  the  late  1990s,  pricing  and 
other  abuses  in  the  prison  telephone  sec- 
tor have  attracted  a growing  chorus  of 
critics  and  opponents.  The  past  four  years 
have  seen  a series  of  court-based  chal- 
lenges to  the  commissioned  monopoly 
system,  launched  by  prisoners,  prison 
families  and  public  interest  law  firms. 
In  a series  of  class  action  suits,  the  New 
York-based  Center  for  Constitutional 
Rights  has  attacked  such  arrangements 
on  constitutional  grounds,  arguing  that 
the  present  system  constitutes  a case  of 
unlawful  taxation,  and  moreover  that  the 
high  prices  resulting  from  monopoly  ser- 
vice provision  in  state,  county  and  private 
prison  facilities  violates  First  and  Four- 
teenth amendment  rights  to  free  speech, 
association  and  equal  protection  of  both 
prisoners  and  family  members  ( Arsberry 
v.  Illinois,  244  F.3d  558  (7th  Cir.,  2001); 
Bullard  v.  New  York,  307  A.D.2d  676 
(New  York  SC,  App.  Div„  3rd  Dep,  2003) 
Wright  v.  Corrections  Corporation  of 
America,  C.A.  No.  00-293  (GK)  (D.D.C. 
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Aug  22,  2001).  These  challenges  have 
met  with  limited  success  to  date.  Courts 
at  the  district  and  circuit  level  have 
remanded  some  cases  to  relevant  state 
regulators  and  the  Federal  Communica- 
tion Commission  under  the  filed-rate  and 
primary-jurisdiction  doctrines,  declining 
to  rule  on  constitutional  issues  until  the 
rate  questions  have  undergone  appropri- 
ate administrative  review.  Other  cases 
have  been  dismissed  on  grounds  long 
familiar  to  plaintiffs  of  prison-related 
suits:  the  requirement  for  prior  exhaus- 
tion of  lengthy,  obscure  and  frequently 
futile  internal  appeal  procedures  to  the 
full  satisfaction  of  the  court;  the  court’s 
traditional  deference  to  the  discretion 
of  prison  administrators,  and  the  con- 
comitant low  levels  of  judicial  scrutiny 
applied  to  security-inspired  abrogations 
of  the  constitutional  rights  of  prisoners; 
and  the  perennial  imbalance  in  resources 
available  to  legal  aid  and  public  interest 
lawyers  versus  those  of  corporate  and 
government  legal  departments. 

Other  parties  to  the  prison  telephone 
debate  have  sought  technical  solutions 
to  the  problem  of  excessive  pricing.  New 
companies  such  as  Outside  Connection, 
Tele-Net,  Prisoner  Calling  Solutions,  and 
Private  Lines  Inc.  have  sprung  up  to  offer 
reduced  prison  telephone  services  through 
remote  call  forwarding  (RCF)  techniques, 
allowing  prisoners  access  to  cheaper  local 
service  rates  for  contact  with  geographi- 
cally distant  family  members.8  While  not 
technically  illegal,  and  subject  to  the  same 
security  checks  (e.g.  monitoring,  record- 
ing, number  verification)  as  calls  placed 
through  the  institutionally  contracted 
long  distance  carriers,  such  third-party 
services  have  been  vigorously  opposed  by 
prison  industry  officials  and  monopoly 
providers.  Prisoners  with  RCF  numbers 
on  their  call  list  have  been  threatened  and 
punished  with  a variety  of  administrative 
sanctions,  ranging  from  the  suspension 
of  privileges  to  periods  of  administrative 
segregation  (i.e.  solitary  confinement) 
lasting  as  long  as  two  weeks.  In  at  least 
one  instance,  RCF  calling  has  been  pun- 
ished as  a category  2 infraction,  typically 
reserved  for  violent  offenses  such  as  as- 
saulting another  prisoner.  For  their  part, 
monopoly  providers  including  MCI  and 
Sprint  have  placed  blocks  and  cancelled 
service  on  prisoner  family  phones  who 
receive  forwarded  calls. 

Such  practices,  together  with  the 
manifest  reluctance  of  the  courts  to 
rule  on  prison  telephone  issues,  has  in 


recent  years  returned  much  of  the  ac- 
tion to  the  regulatory  arena,  in  the  form 
of  key  rulings  pending  before  the  Fed- 
eral Communication  Commission.  In 
December  2002,  RCF  provider  Outside 
Connection  filed  a petition  request- 
ing that  the  Commission  intervene  to 
prevent  MCI’s  practice  of  blocking  the 
numbers  of  forwarded  prisoner  call 
recipients,  arguing  that  RCF  services 
represented  a viable  and  secure  means 
of  bringing  competition  and  price  relief 
to  the  prisoner  telephone  industry  (Pae 
Tec  Communications  and  Outside  Con- 
nection, Dec.  11,  2002).  In  an  April  16th 
response,  MCI  urged  the  FCC  to  dismiss 
the  Outside  Connection  petition,  argu- 
ing that  the  company’s  business  model 
interfered  with  the  security  concerns 
and  contractual  freedoms  of  prison  of- 
ficials (WorldCom,  Apr.  17,  2003).  Soon 
thereafter,  the  first  of  the  court-referred 
constitutional  challenges,  Wright  v.  Cor- 
rections Corporation  of  America,  began 
making  its  way  through  the  regulatory 
process.  Filed  in  October  2003,  the  388- 
page  Wright  petition  called  upon  the 
Commission  to  redress  the  issue  of  ex- 
cessive charges  by  requiring  competition 
in  prisoner  telephone  service  provision, 
along  with  debit  calling  options  as  an 
alternative  to  more  expensive  collect 
calls.  Citing  the  experience  of  the  Fed- 
eral Bureau  of  Prisons  with  debit-based 
calling  systems,9  together  with  affidavits 
from  industry  security  experts  attesting 
to  the  technical  feasibility  of  a secure  - 
yet-competitive  prisoner  calling  market, 
the  Wright  petition  asks  the  Commis- 
sion to  reverse  its  traditional  position 
of  deferential  non-action  to  protect  the 
public  interest  in  non-exorbitant  prisoner 
calling  rates  {Wright,  et.  ah,  November  3, 
2003.)  Not  surprisingly,  the  petition  has 
attracted  the  usual  barrage  of  criticism 
from  established  players  in  the  prison 
telephone  industry,  ranging  from  the 
major  national  service  providers  (e.g. 
Sprint,  MCI,  AT&T),  to  private  prison 
corporations  and  state  departments  of 
correction.  In  fairly  representative  March 
2004  filings,  for  instance,  both  MCI  and 
AT&T  responded  to  the  Wright  petition 
on  ostensibly  jurisdictional  and  security 
grounds,  arguing  that  the  FCC  should 
maintain  its  traditional  pattern  of  defer- 
ence vis-a-vis  the  penological  discretion 
and  contractual  freedoms  of  state  de- 
partments of  correction,  and  pointing 
to  a recent  pattern  of  occasional  rate 
reduction  as  evidence  that  rate  excesses 
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could  be  curbed  short  of  FCC  interven- 
tion (AT&T,  Mar  10,  2004;  WorldCom, 
Mar  10,  2004.)  As  with  the  RCF  case 
noted  above,  the  outcome  of  the  Wright 
petition  remains  before  the  commission 
at  the  time  of  writing. 

Developments  in  the  legal  and  regu- 
latory arenas  have  been  paralleled  by 
a wider  movement  to  build  legislative 
and  public  support  for  price  reform.  In 
January  2000,  Citizens  United  for  the  Re- 
habilitation of  Errants  (CURE)  launched 
a national  Campaign  to  Promote  Eq- 
uitable Telephone  Charges,  seeking  to 
eliminate  excessive  rates  and  improve 
access  through  legislative,  administrative 
and  media  pressure.  Promoting  alterna- 
tives such  as  debit  calling  and  advocating 
legislative  reform  along  with  the  reduc- 
tion or  outright  elimination  of  state  and 
county  commissions,  the  CURE  cam- 
paign has  targeted  lawmakers,  detention 
authorities  and  media  outlets  in  states 
where  correctional  phone  contracts  are 
up  for  renewal.  Community  groups  such 
as  Brooklyn’s  5th  Avenue  Project  and  the 
Los  Angeles  Metropolitan  Churches  have 
pursued  prison  telephone  reform  efforts  at 
the  local  and  state-wide  levels.  In  August 
2000,  advocates  and  church  leaders  called 
for  a one-month  boycott  of  MCI  services 
in  retaliation  for  its  involvement  in  the 
prison  phone  industry. 

These  activist  efforts,  like  the  legal 
and  regulatory  actions  noted  above,  have 
produced  mixed  results  to  date.  CURE 
campaign  organizers  point  to  more  than 
1 50  articles  and  a dozen  sympathetic  edi- 
torials in  the  mainstream  press,  and  report 
overwhelmingly  favorable  responses  to  the 
public  lobbying  campaign.  These  gener- 
ally sympathetic  media  treatments  and 
targeted  lobbying  efforts  have  resulted 
in  occasional  and  partial  victories  in  the 
form  of  regulatory,  legislative,  and  policy 
reform.  In  2002,  a bill  was  introduced  in 
the  Texas  legislature  instructing  the  state 
Department  of  Criminal  Justice  to  explore 
the  feasibility  of  implementing  a prisoner 
calling  system.  In  2002,  California  once 
again  entered  into  exclusive  contracts 
with  MCI  and  Verizon,  but  agreed  to  a 
reduction  in  state  commissions  that  would 
reduce  the  cost  of  prisoner  calling  by  as 
much  as  25%.  During  summer  2003,  in 
apparent  response  to  pressures  emanat- 
ing from  the  legislature,  state  PUC,  and 
potential  competition  in  the  remote  call 
forwarding  market,  MCI  and  the  New 
York  Department  of  Corrections  an- 
nounced that  state  prison  facilities  would 
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be  moving  to  a flat-rate  pricing  system, 
with  all  in-state  calls,  local  or  long-dis- 
tance, priced  at  16  cents  a minute  with  a $3 
connection  fee  - an  increase  over  local  fees 
under  the  previous  system,  but  delivering 
substantial  long-distance  savings.  Legis- 
latures in  Missouri  and  Kentucky  have 
instructed  state  purchasing  and  prison  of- 
ficials to  prioritize  price  over  commission 
revenue  in  the  awarding  of  new  correc- 
tional phone  contracts.  Prison  telephone 
practices  and  alternatives  (including  price 
reductions  and  debit  calling  options)  have 
been  scheduled  for  legislative  review  in 
seven  states  (www.curenational.org/~etc/, 
retrieved  March  24,  2005). 

Despite  these  partial  and  important 
successes,  advocates  acknowledge  that 
changing  phone  policy  and  pricing  struc- 
tures is  still  an  uphill  battle.  In  addition  to 
the  legal  hurdles  noted  above,  opponents 
of  current  prison  phone  practices  face  the 
problem  of  organizing  a socially  disparate 
and  largely  economically  disadvantaged 
class.  As  several  respondents  contacted 
during  research  for  this  article  note,  the 
people  most  adversely  affected  under 
the  current  telephone  regime  are  also, 
not  coincidentally,  those  with  the  fewest 
social  resources  available  to  contest  it. 
In  other  cases,  the  felt  vulnerability  of 
prison  families  and  incarcerated  relatives 
is  a barrier  to  advocacy:  family  members 
are  reluctant  to  engage  in  overt  activities 
on  the  outside  for  fear  of  provoking  in- 
ternal retribution  against  prisoners.  Most 
materially,  advocates  of  prison  phone 
reform  are  confronted  with  the  entrenched 
political  economic  interests  of  powerful 
corporate  and  state  institutions.  Reluctant 
to  surrender  their  standing  in  a lucrative 
and  rapidly  expanding  market,  prison 
phone  service  providers  have  launched 
powerful  and  well-funded  defenses  against 
legal  and/or  regulatory  actions  before  the 
courts,  FCC,  and  state-level  public  utility 
commissions.  Utility  commissions  in  most 
states  are  staffed  by  former  employees  of 
the  industries  they  purport  to  regulate. 
In  the  past  four  years,  increasingly  severe 
pressures  on  state  budgets  have  made  any 
proposal  that  would  eliminate  politically 
‘soft’  sources  of  revenue,  justified  or  not, 
an  extremely  hard  sell  for  legislators. 

Conclusion 

This  article  has  offered  a prelimi- 
nary foray  into  the  oddly  parallel  worlds 
of  telecommunications  reform  and  the 
American  prison  sector,  both  of  which 
have  experienced  radical  change  over 
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the  past  25  years.  The  prison  telephone 
controversy  represents  in  some  ways  the 
most  mundane,  but  also  arguably  the  most 
deeply  and  destructively  felt,  point  of  their 
intersection.  At  the  time  of  writing,  the 
political  and  economic  complexion  of  the 
prison  telephone  industry  remains  funda- 
mentally up  for  grabs.  On  one  hand,  the 
efforts  of  a growing  movement  of  family 
members  and  advocates  to  raise  the  issue 
to  legal,  legislative  and  public  attention 
have  created  new  political  pressures  and 
new  political  openings  to  curb  the  worst 
abuses  of  the  commissioned  monopoly 
system.  In  some  cases,  such  efforts  have 
produced  important  breakthroughs  and 
concessions,  leading  to  the  partial  roll- 
back of  price  spikes  experienced  in  the 
1990s.  On  the  other,  prison  telephone 
monopolies  remain  firmly  in  place  and 
ineffectively  regulated  throughout  large 
parts  of  the  country,  where  price  goug- 
ing and  other  abusive  practices  continue 
unabated.  On  the  legal  front  the  phone 
industry  is  batting  100%  and  has  yet  to 
lose  a single  case  involving  prison  or  jail 
telephone  rates. 

On  the  face  of  it,  the  case  of  the 
prison  telephone  industry  would  seem 
to  suggest  contradictory  lessons  vis-a-vis 
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current  trends  in  the  field  of  telecom- 
munications policy.  At  first  glance,  the 
obvious  abuses  of  monopoly  power  at 
work  in  the  prison  telephone  industry 
might  be  taken  as  evidentiary  support  for 
the  reform  arguments  of  competition  ad- 
vocates (who  have  nevertheless  remained 
uncharacteristically  silent  on  this  issue). 
Viewed  more  closely,  inequities  in  prison 
telephone  pricing  constitute  a clear  case 
of  market  failure,  starkly  exemplifying  the 
power  of  unregulated  markets  to  produce 
outcomes  that  are  both  non-equilibrat- 
ing (in  the  economist’s  sense)  and  deeply 
objectionable,  on  both  ethical  and  social 
policy  grounds.  In  this  regard,  the  prison 
telephone  industry  provide  compelling  ev- 
idence, contra  the  deregulatory  winds  that 
continue  to  blow  through  Washington,  of 
the  responsibility  of  a robust  regulatory 
presence  to  mitigate  and  correct  the  some- 
times manifest  errors  and  injustices  of 
markets  - a responsibility  that  the  Federal 
Communications  Commission  and  most 
state-level  regulators  and  law-makers  have 
to  date  failed  to  exercise. 

Beyond  such  immediate  policy  con- 
cerns, however,  the  prison  telephone  story 
points  to  both  the  logic  and  limits  of 
telecommunications  development  under 
the  anti-regulatory  ethos  of  present  day 
neo-liberalism.  The  prison  telephone 
market  may  be  something  of  a special 
case,  set  apart  by  the  notably  attenu- 
ated citizenship,  legal,  and  other  rights 
granted  to  prisoners  and  their  families 
under  prevailing  legal,  moral,  and  po- 
litical orders.  It  nevertheless  expresses  a 
notable  logic  and  power  of  segmentation 
that  has  emerged  in  recent  decades  as  a 
primary  force  and  engine  of  capitalist 
market  development.  This  power,  like  the 
American  prison  system  itself,  grows  in 
conjunction  with  a steadily  finer  capacity 
for  discrimination:  the  heightened  ability 
of  powerful  state  and  corporate  institu- 
tions to  sort,  classify  and  order  markets 
and  populations  in  increasingly  detailed, 
effective,  and  ultimately  profitable  ways. 
In  this  regard,  the  apparent  specificity  of 
the  prison  telephone  industry  might  be 
regarded  as  an  extreme  but  still  recogniz- 
able moment  within  a broader  political 
economic  and  cultural  shift  from  the 
logic  of  publics  to  the  logic  of  segments. 
This  larger  shift,  built  around  increas- 
ingly precise  procedures  of  distinction  and 
exclusion,  opens  up  new  and  challenging 
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terrains  for  political  economy  and  critical 
communication  scholarship  more  gener- 
ally. If  contemporary  logics  of  capitalist 
economy  and  liberal  govemmentality  have 
indeed  traded  mass  for  segment  as  the 
principal  organizing  unit  of  production, 
market  development,  and  social  order 
- as  observers  of  various  theoretical  and 
political  stripes  have  in  recent  years  ar- 
gued - it  is  perhaps  high  time  that  critical 
communication  scholarship  begin  its  own 
long  march  through  the  niches.  The  prison 
is  a good  place  to  start. 

Endnotes 

1 A striking  indicator  of  the  scale  of  this 
spatial  effect  can  be  seen  in  the  National  Crimi- 
nal Justice  Commission’s  estimate  that  5%  of 
rural  growth  nation-wide  between  1980  and 
1990  can  be  attributed  to  the  simple  transfer  of 
offenders  from  cities  to  their  new  rural  prison 
settings  (cited  in  Parenti,  1999,  p.  213). 

2 Private  prisons  were  common  in  many 
parts  of  the  country  during  the  nineteenth  and 
early  twentieth  centuries.  Private  contractors 
were  key  players  in  the  convict  lease  programs 
of  the  post-Reconstruction  South,  whereby 
prisoners  were  “leased”  to  industrial  and  ag- 
ricultural concerns,  sustaining  the  labor  (and 
racial)  base  of  the  Southern  plantation  econo- 
my well  beyond  its  nominal  demise  during  the 
Civil  War.  The  storied  abuses  of  this  system  led 
to  its  eventual  demise  under  reformist  pressures 
in  the  early  twentieth  century. 

3 In  2000,  Texas  was  the  largest  single 
exporter  to  the  private  prison  sector,  hous- 
ing more  than  ten  thousand,  or  6.8%,  of  its 
prisoners,  in  private  facilities.  Smaller  systems, 
such  as  New  Mexico,  Alaska,  and  Montana, 
contributed  higher  percentages,  but  lower  raw 
totals,  of  state  prisoners.  In  other  states,  includ- 
ing the  large  systems  of  California,  New  York, 
and  Illinois,  the  power  of  (politically  conserva- 
tive) guard  unions  has  prevented  large-scale 
outsourcing  to  private  facilities. 

4 Founded  in  1986,  Dallas-based  T- 
NETIX  provides  call  processing,  monitoring, 
prisoner  management,  and  fraud  control 
software  to  more  than  1600  facilities  in  the 
U.S.,  maintaining  significant  supply  and  out- 
sourcing relationships  with  AT&T,  SBC, 
Qwest  and  Verizon.  Alabama-based  Global 
Tel*Link,  owned  since  1993  by  energy  trans- 
national Schlumberger,  provides  call  tracking 
and  billing  equipment  to  MCI’s  correctional 
services  division.  Other  equipment  competitors 
include  EverCom,  specializing  in  correctional 
call  management,  monitoring  and  billing  and 
payment  systems  aimed  at  the  institutional 
and  consumer  markets,  and  New  Jersey-based 
Science  Dynamics,  offering  call  management 
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equipment  for  institutional  settings. 

5 In  some  states  (e.g.  New  York,  Florida, 
Michigan)  prisoner  phone  revenues  are  paid 
into  the  department  of  corrections,  in  some 
cases  into  prisoner  benefit  or  welfare  funds; 
in  others  (e.g.  California,  Connecticut,  Mas- 
sachusetts) phone  revenues  go  straight  into 
general  funds. 

6 While  practices  vary  from  state  to  state, 
PUC  rate  caps  are  frequently  defined  against 
the  statutory  rates  filed  by  the  dominant  local 
exchange  carrier  (typically  the  regional  Bell 
operating  company).  In  many  states,  however, 
formal  rate  caps  have  been  relaxed  or  gone 
unenforced.  In  any  case,  formal  rate  caps 
for  operator-assisted  collect  calls  - a largely 
obsolete  calling  option  in  the  outside  world 
- provide  a poor  guide  for  prison  phone  rate 
setting,  where  cheaper  calling  options  do  not 
exist. 

7 Information  for  this  section  of  the  ar- 
ticle was  gathered  from  twelve  telephone  and 
face-to-face  interviews  conducted  with  prison 
advocates,  prison  and  jail  officials,  and  family 
members  between  June-November,  2003,  along 
with  numerous  email  exchanges  and  participa- 
tion in  online  discussion  groups  dedicated  to 
prison  family  issues. 

8 RCF  services  assign  prisoners  a number 
within  the  local  calling  area  which  automati- 
cally forwards  to  a pre-assigned  family  number, 
circumventing  high  monopoly  long-distance 
tariffs.  Companies  advertise  savings  as  high  as 
60-70%  over  available  institutional  rates. 

9 Federal  Bureau  of  Prison  facilities  have 
recently  moved  to  a debit-based  calling  system, 
in  which  prisoners  and  families  are  assigned 
pre-paid  accounts,  rather  than  billed  on  a 
call-by-call  basis  to  call  recipients.  The  system 
remains  subject  to  monopoly  provision  and  all 
the  usual  security  features,  but  has  resulted  in 
most  cases  in  substantial  savings  to  prisoners 
and  family  members. 
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presented  at  the  2004  Union  for  Democratic 
Communication  Conference,  in  St.  Louis, 
MO.  The  author  wishes  to  thank  Robert 
Horwitz,  Gary  Fields,  and  an  anonymous 
reviewer  for  comments  on  an  earlier  draft 
of  this  paper. 

Prison  Legal  News 


National  Association  For  Equal  Justice 
2008  Equal  Justice  March  on  Washington  DC 

Executive  Offices 

4370  La  Jolla  Village  Drive,  4th  Floor 
La  Jolla,  California  92122 

Phone:  (800)  518-NAEJ  (6235) 

Fax  (800)  953-NAEJ  (6235) 

www.2008EqualJusticeMarch.org 

2008equaljusticemarch@naej.org 


I 

l 


NATIONAL  ASSOCIATION  FOR  EQUAL  JUSTICE 

2008  EQUAL  JUSTICE  MARCH  ON  WASHINGTON  DC 


Board  of  Directors,  Executive  Officers  an  staff  has  declared  the  month  of  November  as 
National  Equal  Justice  Month  and  celebrate  November  8th  as  National  Prisoners’  Rights  Day. 
We  are  pleased  to  announce  that  we  are  planning  a three-day  march  on  Washington  DC, 
during  the  2008  Presidential  Election  and  with  over  2 million  men,  women  and  juveniles 
incarcerated  in  the  U.S.  prison  system,  we  are  expecting  to  have  over  five  million  family 
members,  friends  and  associates  of  incarcerated  individuals  to  join  us  in  Washington  DC 
during  our  three-day  march. 

We  will  start  our  journey  to  Washington  DC  on  December  31,  2007,  with  a concert  in 
Los  Angeles  with  a major  recording  artist.  Our  journey  will  take  us  throughout  the  country, 
gathering  signatures  to  support  justice  within  our  country.  Our  goals  are  to  get  signatures  of 
registered  voters  and  arriving  in  Washington  DC  in  late  September  with  over  fifty-million 
(50,000,000)  signatures  of  registered  voters.  We  want  to  make  sure  that  the  next  President 
of  the  United  States  and  his  or  her  executive  staff  take  a look  at  the  large  number  of  U.S. 
citizens  being  housed  in  the  U.S.  prison  system.  The  United  States  has  waged  war  on 
its  own  citizens,  and  incarcerate  more  individuals  than  any  civilized  country  in  the  world, 
and  the  private  prison  industries  are  making  major  donations  to  politicians  to  keep  this 
unjust  industry  operating. 

With  over  fifty-million  (50,0000)  supporters  and  voters,  we  will  demand  that  the  Department 
of  Justice  and  local  government  look  at  better  ways  to  spend  the  American  citizens’  tax 
dollar.  During  our  march  we  will  honor  this  country’s  fallen  heroes,  children  of  incarcerated 
parents  and  those  that  have  been  wrongly  convicted.  We  will  also  hold  several  conferences 
and  town  hall  meetings,  and  meet  with  all  potential  presidential  candidates  to  address  the 
issues  of  police  brutality,  racial  profiling,  private  prison  industry,  prison  overcrowding, 
sentence  reform,  three-strike  laws,  mandatory  minimum  sentencing,  federal  and  state  parole, 
U.S.  schools,  education,  taxes  and  the  war  in  Iraq. 

The  title  of  the  march  is  National  Association  for  Equal  Justice  3008  Equal  Justice  March  on 
Washington  D.C.  This  march  will  be  a historic  event,  and  to  make  it  a success,  we  will  need 
to  raise  a large  amount  of  finances,  and  will  need  the  support  of  all  inmates,  their  families, 
friends  and  associates,  along  with  organizations,  groups  and  citizens  that  demand  changes 
within  our  schools,  the  criminal  justice  system  and  government. 

If  you  would  like  to  support  the  2008  Equal  Justice  March,  please  send  your  donation  to: 
National  Association  for  Equal  Justice,  2008  Equal  Justice  March  on  Washington  DC, 
4370  La  Jolla  Village  Drive,  4th  Floor,  La  Jolla,  CA  92122.  For  any  donation  of  $50.00  or 
more,  our  sponsor,  ARCH  Travel  and  Leisure  will  give  you  a three-day,  two-night  free  hotel 
accomodation  at  one  of  America’s  top  resort  cities,  such  as  Las  Vegas,  Reno,  Atlantic  City, 
Orlando  Florida,  etc.  The  free  hotel  package  is  valued  at  over  $400.00.  we  will  also  launch 
our  million  dollar  ($1,000,000)  2008  Equal  Justice  March  Fundraiser  Raffle  in  March  2007, 
with  over  twenty  vehicles,  cash  and  other  prizes. 

Join  us  today,  by  supporting  the  2008  Equal  Justice  March  on  Washington  DC,  because 
we  believe  that  two  million  Americans  incarcerated  are  two  million  too  many,  and  justice 
is  not  served  until  all  people  regardless  of  race  creed,  color  or  social  economic  status 
recieve  equal  justic. 


Prison  Legal  News 


11 


January  2007 


Welcome  to  the  first  issue  of  PLN 
for  2007.  With  this  issue,  PLN 
now  enters  it’s  17th  year  of  publishing. 
We  have  several  important  goals  for  the 
coming  year  so  we  can  better  serve  our 
readers.  Among  them  are  expanding  the 
size  of  the  magazine  to  bring  readers  still 
more  news  and  information.  In  the  past 
we  have  expanded  based  on  increasing 
the  amount  of  advertising  in  PLN  and  we 
hope  to  do  this  in  the  future,  maintaining 
our  commitment  to  having  no  more  than 
25%  of  our  content  being  advertising. 

If  you  know  of  any  businesses  who 
might  be  interested  in  advertising  in  PLN 
or  which  cater  to  prisoners  please  send 
their  contact  information  to  PLN  so  we 
can  follow  up  on  it.  By  the  same  token,  if 
you  patronize  any  of  PLN’s  advertisers, 
please  tell  them  that  you  saw  their  ad  in 
PLN  as  it  encourages  them  to  continue 
advertising  with  us. 

Our  other  goals  are  updating  our 
mailing  list  program  and  further  im- 
proving our  website  and  increasing  our 
outreach  activities  to  build  our  readership. 
PLN  currently  has  over  5,000  subscribers 
and  we  hope  to  significantly  increase  it  in 
the  coming  year. 

By  now  all  readers  should  have  received 
our  annual  fundraiser  mailing.  I hope  you 
will  have  taken  the  time  to  respond  to  it 
and  send  a donation.  Our  goal  is  to  raise 
$40,000  to  upgrade  PLN’s  technical  needs. 
We  have  two  matching  grant  donors  who 
will  match,  dollar  for  dollar,  all  donations 
up  to  $25,000  from  non-prisoners  and  who 
will  give  $2  for  every  dollar  donated  by 
or  on  behalf  of  a prisoner!  But  we  must 
receive  these  donations  by  January  31s1  to 
meet  the  matching  grant.  So  far,  as  this 
issue  goes  to  press,  we  have  only  raised 
$14,305  of  what  we  need.  If  you  can  make 
a donation  please  do  so  now! 

One  of  our  other  goals  for  the  year  is 
to  expand  the  selection  of  books  that  PLN 
distributes.  We  get  a lot  of  letters  from 
prisoners  asking  for  more  books  beyond 
the  ones  we  already  distribute.  Some  of  the 
problems  in  expanding  our  list  are  logistical 
(we  only  have  so  much  room  to  store  books 
in  our  office,  as  we  prefer  to  have  on  hand 
copies  of  all  the  books  we  sell),  the  other  is 
getting  a better  idea  of  what  readers  are  in- 
terested in.  We  may  wind  up  with  a simple 
numbers  system  to  determine  the  latter  and 
drop  any  title  that  doesn’t  sell  more  than 
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From  the  Editor 

by  Paul  Wright 

say  a dozen  copies  in  a year. 

One  of  the  titles  we  will  definitely 
be  distributing  by  the  end  of  the  year  is 
Prison  Profiteers:  The  Political  Economy 
of  Mass  Imprisonment  which  will  be 
published  by  the  New  Press  and  which  is 
being  edited  by  PLN  board  member  Tara 
Herivel  and  myself.  Among  the  articles 
in  this  book,  which  is  a comprehensive 
overview  of  the  players  who  profit  finan- 
cially from  having  2.3  million  Americans 
imprisoned,  is  this  issue’s  cover  story 
on  the  prison  phone  industry  by  Steve 
Jackson.  We  have  a great  line  up  of  many 
of  the  best  criminal  justice  writers  in  the 
United  States.  Some  of  the  articles  in  the 
book  have  previously  appeared  here  in 
the  pages  of  PLN,  others  are  exclusive 
for  the  book.  We  will  announce  when  it 


is  published  and  ready  for  shipping. 

Please  continue  sending  us  your  story 
ideas,  news  tips,  verdict  and  settlement  wins 
and  other  items  of  interest  to  PLN  read- 
ers. I apologize  for  the  fact  that  we  cannot 
respond  individually  to  every  piece  of  mail 
that  we  receive.  But  we  do  read  it  and  reply 
as  needed.  Please  do  not  send  us  your  legal 
pleadings  or  documents,  if  we  need  more 
details  we  will  ask,  and  note  that  we  lack 
the  resources  to  provide  legal  advice  or 
assistance.  Publishing  PLN  and  bringing 
readers  information  to  help  themselves  and 
to  build  a prisoner  rights  movement  is  all 
we  have  the  resources  to  do  at  this  time. 

If  you  believe  in  an  independent  pe- 
nal press  I hope  you  will  take  the  time  to 
send  a donation  to  our  matching  grant 
campaign.  P 


Maryland  Sentence  Reduction  Rule 
Violates  Ex  Post  Facto  Clause 


The  Maryland  Court  of  Appeals 
has  struck  down  an  adminis- 
trative regulation  amending  another 
regulation  to  deny  previously  authorized 
sentence  reduction  credits  for  certain 
categories  of  prisoners. 

In  January  of  2002,  Quinton  Demby, 
Jesse  Baltimore,  Kenneth  Woodall,  Daniel 
Falcone,  and  Earl  Cox  were  all  serving 
time  in  Maryland  state  prisons.  Each  was 
participating  in  a “double  celling”  pro- 
gram (cells  with  2 occupants  rather  than 
one).  Under  the  former  Code  of  Maryland 
Regulations  (COMAR)  12.02.06.05N(2), 
which  was  in  effect  when  they  committed 
their  crimes,  they  were  receiving  special 
sentence  reduction  credits  for  participat- 
ing in  the  double  celling  program. 

On  January  1, 2002,  the  Secretary 
of  the  Maryland  Public  Safety  and  Cor- 
rectional Services  (Secretary)  enacted 
COMAR  12.02.  06.04F(1),  which  pro- 
hibited sentence  reduction  credits  for 
participating  in  the  double  celling  program 
to  prisoners  convicted  of  certain  violent 
crimes.  Since  the  above  prisoners  each 
had  prior  convictions  for  one  or  more 
of  the  newly  enumerated  disqualifying 
crimes,  each  was  informed  that  he  was  no 
longer  eligible  for  those  sentence  reduction 
credits.  Maryland  trial  courts  upheld  that 
retrospective  application  of  the  amended 
policy  to  them,  and  they  all  appealed. 
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The  Maryland  Court  of  Special  Ap- 
peals reversed  the  trial  courts.  It  held  that 
the  regulatory  amendments  retrospectively 
lengthened  the  prisoners’  sentences  in  viola- 
tion of  both  the  state  and  federal  ex  post 
facto  clauses  and  reversed  the  trial  courts. 
The  state  appealed. 

On  this  appeal,  the  Court  of  Appeals 
of  Maryland  (the  state’s  highest  court) 
found  that  since  the  COMAR  sections 
at  issue  were  enacted  by  direction  of  the 
legislature  through  Md.  Code,  Corr.  Serv. 
sec.  3-707,  they  were  laws  for  purposes  of 
ex  post  facto  analysis.  Further,  since  the 
amended  section  deprived  them  of  the 
double  celling  sentence  reduction  credits 
available  to  them  when  they  were  sentenced, 
it  lengthened  their  sentences  in  violation  of 
both  the  Maryland  state  and  the  federal  ex 
post  facto  clauses.  It  therefore  affirmed  the 
Court  of  Special  Appeals’  reversal  of  the 
trial  courts.  See:  Secretary,  Dept,  of  Public 
Safety  & Correctional.  Services  v.  Demby, 
390  Md.  580;  890  A.2d  310  (2006).  P 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 
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Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  pan.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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Violence  from  Racial  Tension  and  Overcrowding 
Pervades  California  Jails,  Spreads  to  Prisons 

by  Marvin  Mentor 


Los  Angeles  (L.A.)  County  jail 
prisoners  have  been  locked  in 
interracial  gang-controlled  violence  for 
the  past  year,  and  the  unrest  has  spread  to 
other  jails  and  into  California  state  pris- 
ons as  prisoners  pursue  their  simmering 
racially-charged  disputes.  Future  stability 
seems  doubtful.  If  California’s  prison  sys- 
tem “desegregates,”  as  projected  pursuant 
to  Johnson  v.  California,  125  S.Ct.  1141 
(2005)  [PLN,  April  2006,  p.20],  the  dis- 
turbing events  described  below  portend  a 
perpetuation  of  heated  violence  extending 
into  an  endless  “long,  hot  summer.” 

November  2005  - L.A.  Jail  Murder 

On  November  16,  2005,  35-year-old 
mentally  ill  prisoner  Chadwick  Cochran 
was  brutally  beaten  for  30  minutes,  as- 
saulted with  metal  trays  and  finally 
stomped  to  death  at  the  L.A.  Central 
Jail  in  an  unsupervised  room  with  30 
other  prisoners.  Cochran  had  unwit- 
tingly made  the  mistake  of  “ethnically 
out  of  order”  cutting  the  line  for  dinner. 
Sheriff’s  deputies  later  acknowledged  that 
it  was  improper  to  have  placed  Cochran 
in  with  the  hardened  prisoners.  “He  was 
a fish  out  of  water  ...  in  the  shark  tank,” 
Sheriff  Lee  Baca  admitted,  noting  that  the 
prisoners  who  killed  Cochran  were  young 
gang-bangers  awaiting  trial  on  various 
assault  and  murder  charges.  Cochran  was 
the  eighth  prisoner  murdered  at  the  L.A. 
County  Jail  in  two  years. 

Baca  could  not  explain  how  Cochran, 
a nonviolent  offender  who  suffered  from 
paranoia  and  delusions,  had  been  trans- 
ferred from  the  Twin  Towers  mental  health 
facility  to  the  Central  Jail’s  general  popula- 
tion. The  sheriff  opined  that  Cochran  was 
not  murdered  because  he  was  mentally  ill 
or  had  disrespectfully  cut  the  dinner  line, 
or  due  to  racial  reasons,  but  rather  was  an 
opportunistic  victim  of  sadistic  murder- 
ers who  took  advantage  of  being  in  an 
unsupervised  room  with  a weak  victim. 
The  two  suspects  in  the  killing,  Christian 
Perez,  18,  and  Heriberto  Rodriguez,  24, 
may  face  the  death  penalty. 

Meanwhile,  L.A.  County  faces  civil 
lawsuits.  Sheriff  Baca’s  repeated  failure  to 
stem  the  string  of  murders  and  beatings  in 
his  jails  has  already  resulted  in  settlements 
of  $1.7  million  with  the  families  of  two 


of  the  eight  murder  victims  mentioned 
above  (including  $900,000  to  the  family  of 
informant  Raul  Tinajero;  see:  PLN,  Mar. 
2006,  p.  10).  The  other  six  wrongful  death 
suits  are  pending.  Baca  complains  that  he 
doesn’t  have  the  staff  to  watch  everyone  all 
the  time,  but  County  Supervisor  Zev  Yaro- 
slavsky retorted,  “It’s  not  good  enough ... 
to  say  ‘stuff  happens’  and  ...  ‘people  are 
going  to  get  murdered  in  our  jails.’  We’re 
talking  about  human  beings,  whether 
they  are  criminals  or  suspects  being  held.” 
Fourteen  prisoners  have  been  murdered  in 
L.A.  County  lockups  since  2000. 

January  2006  - Prison  Murders 
and  Unrest 

Jesse  Sosa,  26,  was  found  murdered  in 
his  cell  at  Pelican  Bay  State  Prison  (PBSP) 
on  New  Year’s  Day,  2006.  His  cellmate, 
Michael  Olivo,  25,  was  the  prime  suspect 
in  the  strangulation  death.  Sosa’s  death 
was  the  second  in-cell  murder  at  PBSP  in 
four  months,  following  the  September  6, 
2005  killing  of  36-year-old  Lloyd  Avery. 
Both  Sosa  and  Olivo  were  associated  with 
L.A.  street  gangs. 

Dying  at  PBSP  is  apparently  a signifi- 
cant hazard.  Since  the  facility  opened  in 
1989,  18  prisoners  have  been  murdered, 
five  shot  by  staff,  two  killed  accidentally, 
21  died  as  a result  of  suicide,  and  22  suc- 
cumbed to  “natural  causes”  (including 
inadequate  healthcare,  which  is  another 
major  problem  in  California  prisons). 

Two  days  after  Sosa’s  untimely  death, 
37-year-old  rapist  Allen  Benti  was  allegedly 
murdered  in  his  Salinas  Valley  State  Prison 
cell  by  Richard  Mingus,  a murderer  serv- 
ing life  without  parole.  And  on  January  9, 
2006,  life-prisoner  Heng  Bong  Kang  was 
killed  at  the  Correctional  Training  Facility 
(CTF)  at  Soledad,  but  California  Depart- 
ment of  Corrections  and  Rehabilitation 
(CDCR)  officials  did  not  release  details. 

January  13,  a Friday,  lived  up  to  its 
bad-luck  reputation  at  San  Quentin  State 
Prison,  when  23  prisoners  and  two  guards 
were  injured  during  a 7 p.m.  riot  in  the 
Badger  Section  dining  hall,  occupied  at 
the  time  by  260  Reception  Center  prison- 
ers. The  guards  suffered  punches  and  a 
sprained  knee.  One  prisoner  was  taken 
to  an  outside  hospital  with  a broken  jaw; 
six  others  were  slashed.  A search  of  the 


area  turned  up  nine  plastic  weapons  with 
sharp  points  or  imbedded  razor  blades, 
according  to  CDCR  spokesman  Sgt.  Eric 
Messick.  An  investigation  determined  that 
Hispanic  perpetrators  had  attacked  black, 
white  and  other  Hispanic  prisoners  over 
an  unspecified  “act  of  disrespect.” 

On  January  25,  2006,  San  Quentin 
Death  Row  prisoner  Richard  Penunuri, 
27,  slashed  the  arm  of  a guard  who  was 
uncuffing  him.  The  deep  gash,  “nearly 
down  to  the  bone,”  took  30  stitches  to 
close.  The  planned  attack  was  reportedly 
in  retaliation  for  earlier  actions  taken 
by  guards  against  members  of  the  Cole 
Street  Gang.  CDCR  was  concerned  how 
Penunuri  could  have  obtained  such  a 
weapon  while  housed  in  the  maximum- 
security  Adjustment  Center  (AC)  part 
of  Death  Row.  The  answer  became  more 
apparent  after  the  AC  was  searched  and 
other  weapons  were  discovered,  as  well  as 
a stash  of  dope  in  a bag  of  potato  chips 
in  one  of  the  guard’s  lockers.  The  guard 
was  escorted  out  of  the  facility. 

The  California  State  Prison  (Los  An- 
geles) at  Lancaster  had  its  second  in-cell 
murder  of  2006  on  January  24.  Richard 
Ponton,  a 36-year-old  white  prisoner 
serving  life  without  parole  in  the  protec- 
tive custody  tier  of  unit  C-4,  was  found 
stuffed  under  his  bunk,  his  throat  slashed. 
This  was  the  same  area  where  on  January 
2,  arsonist  Robert  Painter,  59,  was  found 
beaten  to  death  and  wrapped  in  a sheet  by 
his  cellmate,  Michael  Andrews.  A support 
group  headed  by  Cayenne  Bird,  mother  of 
a previously-murdered  prisoner,  blamed 
the  killings  on  overcrowding.  “They’re 
carelessly  double -celling  the  mentally  ill 
with  regular  inmates,”  she  said.  But  Lan- 
caster officials  have  no  plans  to  change 
their  screening  process  for  double-celling, 
stated  prison  spokesman  Ken  Lewis. 

February  2006  - Escalating  Violence 

After  only  a three-week  lull,  ethnic 
rioting  broke  out  again  at  San  Quentin  on 
February  2,  when  83  black  and  Hispanic 
prisoners  attacked  each  other  in  the  Recep- 
tion Center  dining  hall.  Twenty-seven  were 
injured;  six  black  prisoners  had  puncture  or 
slash  wounds.  Prison  officials  confiscated 
36  homemade  weapons,  including  a 6”  ice- 
pick, indicating  the  violence  was  planned. 
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Spokesman  Messick  recounted  an  earlier 
brawl  on  August  8,  2005  where  39  of  70 
rioting  white  and  Hispanic  prisoners  were 
injured.  “I  think  that  whatever  the  original 
issue  was,  it’s  long  gone,  and  one  problem 
begets  another,”  he  opined. 

On  February  4, 2006,  a black-Hispanic 
melee  in  the  maximum  security  Castaic  North 
County  (L.A.)  jail  resulted  in  one  death  and 
more  than  100  prisoners  injured  (with  20 
hospitalized,  nine  in  critical  condition).  The 
four-hour-long  fight  involved  2,000  prisoners 
in  two  dorms  - approximately  200  of  whom 
were  “seriously  involved.”  Wayne  Timor,  a 
black  45 -year-old  prisoner  jailed  for  failing 
to  register  as  a sex  offender,  died  from  blunt 
head  injuries.  Two  days  earlier  a Hispanic 
had  been  stabbed  by  a black  prisoner  at  the 
Main  Jail  in  a continuing  South  Central 
L.A.  gang  feud;  Sheriff  Baca  suspected  the 
new  melee  was  in  retaliation  for  that  attack. 
Castaic’s  population  is  about  60%  Hispanic 
and  30%  black. 

Two  hundred  sheriff’s  deputies  plus 
highway  patrol  officers  responded  to  the 
race  riot  with  tear  gas,  pepper  ball  guns 
and  flash-bang  grenades.  Later,  a note 
sent  by  an  anonymous  prisoner  requested 
that  the  men  be  segregated  by  race,  which 
Sheriff  Baca  obliged.  “Me  and  the  ACLU 
can  sit  down  and  have  a long  talk,”  he  said, 
adding,  “Human  life  is  more  important 
than  appearance.” 

Later,  Ramona  Ripston  of  the  ACLU 
agreed  that  in  the  short  term,  “under 
these  conditions  people  need  to  be  kept 
separate.”  Deterrent  techniques  used  for 
one  day  at  Castaic  included  suspension  of 
all  privileges,  and  stripping  100  prisoners 
naked  with  only  a blanket  to  cover  them- 


selves and  no  mattress  to  lie  on. 

Rather  than  quelling  the  simmering 
feud,  the  next  day  violence  re-erupted 
at  Pitchess  Detention  Center  North,  in- 
volving 35  blacks  and  170  Hispanics  who 
fought  along  racial  lines.  With  only  77 
deputies  to  guard  4,000  prisoners  at  North 
County,  Sheriff  Baca  claimed  $150  million 
in  budget  cuts  for  the  18,000-prisoner 
county  jail  system  was  the  root  cause  of 
the  unrest  due  to  the  resultant  overcrowd- 
ing. It  took  18  hours  to  segregate  the 
combatants  by  tier.  Warring  prisoners 
then  took  the  day  off  and  watched  the 
Super  Bowl.  But  the  following  day  a third 
brawl  broke  out  involving  90  prisoners 
that  resulted  in  one  injury. 

Marc  Klugman,  the  Sheriff’s  Dept.’s 
Correctional  Services  Chief,  announced 
that  they  were  working  on  a computer- 
ized plan  to  identify  and  isolate  the  most 
dangerous  jail  prisoners  in  the  newer  Twin 
Towers  jail.  However,  he  admitted  that  the 
plan  would  not  avert  all  violence,  because 
the  jail’s  atmosphere  is  “a  carry-over  from 
an  all-out  war  that’s  going  on  in  the  streets.” 
Indeed,  deputies  are  aware  that  some  of  the 
inside  riots  have  been  directed  by  gang 
members  on  the  outside.  It  is  estimated 
that  around  25%  of  L.A  jail  prisoners  are 
gang-affiliated.  Sociologists  tie  the  strife 
ultimately  to  a demographic  shift  whereby 
the  increasing  Hispanic  population  in  Los 
Angeles  is  displacing  a declining  resident 
black  community,  with  the  two  groups 
struggling  over  turf.  “They  have  been 
clashing  in  schools,  on  the  streets,  in  the 
workplace  and  in  hospitals,”  said  radio 
talk-show  host  Earl  Hutchinson. 

On  February  8,  2006,  two  more 


fights  broke  out  at  Castaic,  involving  300 
prisoners  and  injuring  22.  And  again,  on 
February  9,  more  prisoners  rioted  after 
70  members  of  the  clergy  and  news  media 
came  in  to  talk  to  them  and  hopefully 
ameliorate  the  tension.  But  the  riot  orders 
had  come  from  Mexican  Mafia  gang  lead- 
ers, sheriff’s  deputies  claimed,  who  were 
not  interested  in  “talking.”  Najee  Ali, 
of  Project  Islamic  Hope,  said  that  black 
prisoners  were  asking  for  help  and  wanted 
to  be  segregated  and  protected. 

County  officials  weren’t  too  hopeful 
about  the  future.  L.A.  County  Supervisor 
Gloria  Molina  stated,  “[The  violence]  is 
gang  on  gang.  Black  gangs  and  Latino 
gangs.  It  will  absolutely  spill  out.  I hope 
that’s  not  the  case.  It  will  be  very  dan- 
gerous for  L.A.”  Sheriff  Baca  added, 
“Their  goal  is  intimidation.  Their  goal  is 
to  carry  into  our  jails  a message  that  the 
Latinos  are  in  greater  numbers  than  the 
African-Americans  and  you  can’t  stop  us 
from  attacking  you.  ...  This  comes  from 
two  South  Central  gangs  that  are  at  war 
out  in  the  streets  and  also  the  Mexican 
Mafia  taking  advantage  of  Latinos  who 
are  going  to  state  prison.”  L.A.  County 
Supervisor  Yvonne  Burke  opined,  “If 
this  violence  escalates  to  a greater  level, 
it  will  be  just  horrible.  It  has  the  potential 
to  bring  the  whole  community  down.” 
County  health  officials  told  the  grand 
jury  that  they  fear  violence  will  spread  to 
hospital  wards  where  prisoners  are  mixed 
without  regard  to  security  level. 

The  Violence  Spreads 

On  February  8,  hundreds  of  black, 
white  and  Hispanic  prisoners  rioted  at  the 


New  England  Innocence  Project 


The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
who  are  challenging  their  wrongful  convictions.  Our  mission  is  to  identify,  investigate,  and  exonerate  wrong- 
fully convicted  individuals  through  the  use  of  DNA  evidence.  The  NEIP  considers  cases  from  Massachusetts, 
New  Hampshire,  Maine,  Vermont,  Connecticut  and  Rhode  Island  in  which  actual  innocence  is  claimed. 

If  you  believe  that  biological  evidence  from  your  case  exists  and  you  would  like  NEIP  to  consider  representing 
you,  please  write  to  us  at  the  address  below.  Unfortunately,  we  are  unable  to  respond  to  requests  for  represen- 
tation that  are  received  by  phone  or  email. 

Please  contact  us:  Intake  Coordinator,  New  England  Innocence  Project,  Goodwin  | Procter  LLP, 

Exchange  Place,  53  State  Street,  Boston,  MA  02109 
Phone  617.305.6505 
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Racial  Tension,  Overcrowding  (cont.) 


Correctional  Training  Facility  (Soledad) 
state  prison.  Four  prisoners  were  hurt  in 
the  North  Facility  B-Yard  brawl. 

Two  days  later  in  neighboring  San 
Bernardino  County,  14  jail  prisoners  were 
injured  in  a fight  that  broke  out  on  a bus 
taking  them  to  court.  The  fight  began  when 
numerous  prisoners  pulled  out  razor  blades 
and  began  slashing.  Another  prisoner  was 
cut  in  a courthouse  holding  cell.  Although 
the  fights  were  between  blacks  and  Hispan- 
ics,  Sheriff’s  Lt.  Mike  Stansell  stated  he 
had  no  intention  of  isolating  the  prisoners 
based  on  ethnicity.  Stansell  indicated  he 
believed  the  violence  was  a carryover  from 
the  L.A.  County  jail  violence.  On  February 
14,  similar  fights  broke  out  on  two  more  of 
the  court -bound  prisoner  buses. 

Despite  a continuing  lockdown  of  all 
L.A.  County  jail  prisoners,  86  black  and 
Flispanic  prisoners  rioted  again  on  Febru- 
ary 10  at  the  Castaic  facility,  the  third  fight 
in  three  days.  Eight  went  to  the  hospital. 
A majority  of  L.A.  County  jail  beds  are 
in  100-man  dorms,  so  “lockdown”  status 
does  little  to  stem  the  violence. 

Two  days  later,  L.A.  County  jails  re- 
corded their  second  murder  in  two  weeks. 
Sean  Anthony  Thompson,  38,  a 6’4”  300 
lb.  black  prisoner  held  on  drug  possession 
charges  who  was  known  to  suffer  from  high 
blood  pressure,  collapsed  and  died  after 
a fight  defending  another  black  detainee 
against  four  highly  violent  Flispanics  at  the 
Men’s  Central  Jail.  The  fight  was  allegedly 
ordered  by  Mexican  Mafia  prison  gang 
leaders.  That  same  day,  90  more  prisoners 
fought  at  the  Castaic  facility. 

Gang  violence  is  not  isolated  to 
southern  California.  Terry  Jungel,  past 
president  of  the  National  Sheriffs  Asso- 
ciation, said,  “The  explosions  of  violence 
we  are  seeing  in  Los  Angeles  are  systemic 
statewide.”  Even  the  Merced  County 
Jail,  in  Northern  California,  was  placed 
on  lockdown  in  May  2006  after  repeated 
fights  between  rival  gang  members.  Ulti- 
mately, Jungel  stated,  the  problems  can 
be  traced  to  overcrowding  in  the  jails  and 
prisons,  a widely-accepted  belief. 

Visiting  outsiders  from  the  African- 
American  community,  however,  found 
that  there  were  gross  disparities  in  how 
the  racial  groups  were  treated.  They 
found  that  Flispanics  received  cleaning 
supplies  to  keep  their  living  areas  clean, 
while  blacks  lived  surrounded  by  spoiled 
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food  and  garbage.  Hispanics  complained 
that  their  bags  of  carrots  were  outdated 
by  three  years.  These  issues  served  only  to 
fuel  the  tinder-box  of  animosity  between 
the  racially-divided  groups.  Sheriff  Baca 
noted  that  there  are  500  gang-related 
murders  committed  every  year  on  the 
streets  of  Los  Angeles,  many  of  which 
are  “solved”  by  warring  prisoners  in  the 
jails.  The  recent  Castaic  jail  murders  have 
resulted  in  21  prisoners  being  charged  with 
various  crimes. 

But  the  problem  is  also  related  to 
classification;  i.e.,  mixing  prisoners  who 
have  disparate  levels  of  dangerousness. 
In  overcrowded  conditions,  weaker 
non-gang  affiliated  detainees  are  placed 
in  vulnerable  situations  when  they  are 
indiscriminately  housed  with  known  vio- 
lent predators.  L.A.  County  Correctional 
Services  Chief  Klugman  acknowledged 
that  they  were  working  on  preventing 
such  mixing  as  a top  priority.  A proposed 
radio-tag  prisoner  tracking  system  for  the 
jail  is  estimated  to  cost  $20  million,  Klug- 
man told  County  supervisors. 

On  February  13,  2006,  the  behind  - 
bars  battleground  moved  to  California’s 
central  valley,  when  28  black  and  Hispanic 
prisoners  were  injured  in  a major  riot  at 
the  6,000-bed  Sierra  Conservation  Center 
(SCC)  state  prison.  The  fight  stemmed 
from  a “disrespect  issue”  in  the  1,100- 
man  medium  security  Tuolomne  Unit 
yard.  Prisoner  Primitivo  Hernandez  was 
stabbed  and  then  set  on  fire  after  he  fell 
on  a smoke  canister,  used  by  guards  to 
disburse  the  combatants. 

Nonetheless,  the  segregation  of  pris- 
oners by  race  at  the  Castaic  jail  was  lifted 
two  weeks  after  it  had  been  imposed. 
“We  will  do  this  as  tensions  allow,”  said 
sheriff’s  spokesman  Steve  Whitmore. 
Some  communities  in  the  L.A.  basin  that 
had  been  hard  hit  with  racial  violence 
saw  crime  actually  decrease  after  sweeps 
to  arrest  known  troublemakers.  “The 
problem  in  the  jails  may  be  partly  due  to 
knuckleheads  who  usually  strike  out  on 
the  streets  and  are  now  mostly  in  the  jails,” 
suggested  Deputy  Chief  Earl  Paysinger  of 
the  L.A.  police’s  South  Bureau. 

Rather,  it  might  be  the  opposite  that 
occurs.  Two  unnamed  Guatemalan  immi- 
grants suggested  that  fighting  in  the  jails 
might  spill  out  into  local  neighborhoods. 
“Latinos  are  becoming  the  biggest  group, 
and  I think  many  blacks  resent  that,”  said 
one.  He  noted  that  blacks  were  outnum- 
bered by  Hispanics  in  the  jails,  but  not 
on  the  streets  - a factor  that  could  lead 
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to  freeworld  reprisals. 

Still,  whereas  in  1980  Hispanics  com- 
posed 19%  and  blacks  composed  7.7%  of 
California’s  population,  today  the  num- 
bers are  33%  and  6.7%,  respectively,  with 
greater  disproportion  in  southern  Califor- 
nia due  to  its  proximity  to  the  Mexican 
border.  Sheriff’s  Deputy  Tim  Brennan, 
with  20  years  experience  working  the 
gang-infested  Compton  district,  was 
surprised  to  recently  find  two  members 
of  warring  black  gangs  - the  Bloods  and 
the  Crips  - riding  in  the  same  car  while 
wearing  their  red  and  blue  gang  colors. 
“What  are  you  doing,”  he  asked,  “Going 
to  get  the  Mexicans?”  At  the  Los  Angeles 
Center  for  Enriched  Studies,  a top-rated 
school  in  L.A.  County,  black  students  skip 
school  on  Cinco  de  Mayo,  under  threats 
from  Hispanic  gangs  that  they  will  be  shot 
if  they  attend  classes  that  day. 

As  expected,  the  Castaic  jail  suffered 
six  more  injured  prisoners  when  fighting 
between  blacks  and  Hispanics  broke  out 
once  again  on  February  17,  2006. 

Solutions  Prove  Elusive 

While  “overcrowding”  is  the  oft-cited 
and  generally-accepted  mantra  for  jail 
violence,  real  solutions  are  hard  to  find. 
Sheriff  Baca  wants  to  hire  1 ,100  more  dep- 
uties and  has  $70  million  to  meet  that  goal. 
But  his  jails  are  packed  and  no  new  ones 
are  planned.  L.A.  County  enjoys  com- 
pensation from  the  CDCR  for  housing 
1 ,200  state  prisoners  awaiting  prison  beds, 
and  could  relieve  its  jail  overcrowding  by 
moving  those  prisoners  out.  However,  the 
$27  million-per-year  state  revenue  stream 
is  hard  to  give  up.  On  the  other  hand,  the 
cost  of  lawsuits  resulting  from  deaths  and 
injuries  provides  a financial  incentive  to 
build  more  jails.  The  most  obvious  solu- 
tion: sentencing  reform  and  bail  reform, 
are  politically  unacceptable.  One  of  the 
solutions  currently  being  contemplated 
involves  computerized  classification  of 
violent  prisoners  to  properly  isolate  them 
from  more  vulnerable  ones.  But  this  begs 
the  question  of  the  underlying  racial  con- 
flict that  is  growing  demographically  in  the 
streets  and  festering  in  the  lockups.  And 
if  Sheriff  Baca  is  correct,  the  problem  is 
really  one  of  drugs  and  turf  - for  which 
policing  and  enforcement  seems  to  be  a 
losing  battle  across  the  nation. 

Another  potential  contributing  fac- 
tor to  the  number  of  jail  deaths,  riots 
and  injuries  is  the  dearth  of  discipline 
meted  out  to  guards  whose  negligence  or 
incompetence  caused  such  incidents.  L.A. 
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County  jail  deputies  cited  for  misconduct 
often  receive  little  more  than  written 
reprimands  or  brief  suspensions.  When 
they  appeal  such  punishment  it  is  often 
reduced.  For  example,  the  guards  who  left 
Chadwick  Cochran  with  dozens  of  violent 
prisoners  in  an  unsupervised  room,  where 
he  was  beaten  to  death,  were  not  subjected 
to  any  form  of  discipline. 

Michael  Gennaco,  chief  attorney  for 
the  Sheriff’s  Office  of  Independent  Review 
(OIR),  admitted  that  employee  disciplin- 
ary actions  were  “sometimes  watered 
down  without  justification,”  and  Cor- 
rectional Services  Chief  Klugman  stated 
that  sanctions  are  often  reduced  after  jail 
employees  “promise  to  learn  from  their 
mistakes.”  Unfortunately,  prisoners  like 
Cochran  don’t  have  the  same  luxury. 

Further,  on  December  6,  2006,  the 
Office  of  Independent  Review  issued  a 
report  stating  that  it  took  the  L.A.  County 
Sheriff’s  Department  longer  than  a year 
on  average,  and  sometimes  several  years, 
to  review  the  deaths  of  jail  prisoners  as 
required  by  state  law.  According  to  OIR 
chief  attorney  Gennaco,  some  reviews 
have  taken  as  long  as  600  days  to  complete 
- long  enough  to  let  the  statute  of  limita- 
tions lapse,  which  precludes  disciplining 
or  filing  charges  against  jail  staff  who  may 
have  been  at  fault. 

In  the  state  prison  system,  CDCR  has 
utilized  “peacekeepers”  in  an  attempt  to 
reduce  racial  violence.  The  questionable 
practice  involves  the  use  of  “shot-callers,” 
prisoners  who  are  given  greater  freedom  to 
move  among  the  population  to  negotiate 
solutions  to  problems  non-violently  on 
behalf  of  prison  administrators.  However, 
it  was  precisely  this  practice  that  led  to 
the  January  10,  2005  murder  of  a guard 
at  Chino  State  Prison  by  a prisoner  with 
“peacekeeper”  status.  Guard  Manuel 
Gonzalez  was  stabbed  to  death  by  Jon 
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Christopher  Blaylock,  a Crips  member 
who  had  been  let  out  of  his  cell  to  assist 
with  the  peaceful  re-integration  of  fellow 
prisoners  following  a race  riot.  [See:  PLN, 
Nov.  2006,  p.  18], 

The  Race  War  - A Myth? 

Maria  Luisa  Tucker,  a staff  writer 
for  Alternet,  interviewed  J.R.,  a savvy  but 
saddened  former  gang  member  who  has 
spent  12  of  his  28  years  behind  bars.  J.R. 
was  in  the  L.A.  County  jail,  but  not  as  a 
prisoner.  He  was  a motivational  speaker 
for  Homies  Industries,  a cornerstone  of 
L.A.  ’s  community  gang  intervention  pro- 
grams. His  rehabilitation  came  not  from 
“the  system”  but  from  a combination  of 
parenthood,  religion  and  the  ultimate 
realization  that  gang  life  led  inextricably 
to  prison  or  death.  Kids  are  more  likely 
to  listen  to  tattooed  ex-cons  than  cops  or 
teachers,  and  J.R.  is  hell-bent  on  getting 
out  his  message.  Other  organizations  like 
Unity  One,  Unity  T.H.R.E.E.,  Homies 
Unidos,  Amer-I-Can  and  NO  GUNS 
provide  valuable  intervention  services 
such  as  negotiating  gang  ceasefires,  tattoo 
removal,  job  training  and  life  skills  classes. 
The  empirical  experience  of  these  men- 
tors, gleaned  from  the  trenches,  gives  them 
both  cachet  in  the  eyes  of  their  students 
as  well  as  credibility. 

Father  Greg  Boyle,  who  founded 
Homies  Industries,  said  he  believes  prison 
fights  are  not  really  about  race  but  are 
about  simple  things  of  the  moment  like 
who  decides  which  TV  show  to  watch  in 


a dorm.  Any  minor  affront  behind  bars  is 
fraught  with  the  possibility  of  violence. 
“It’s  a little  bit  like  rape.  Rape  has  nothing 
to  do  with  sex.  It  has  to  do  with  power,” 
Father  Boyle  observed.  “What  fuels  the 
fights  is  the  tension  in  the  jails.” 

Bo  Taylor,  founder  of  Unity  One,  be- 
lieves that  society,  not  the  sheriff,  should 
be  blamed.  “We  allowed  this  to  happen,” 
he  said.  Taylor  makes  the  connection 
between  violence  and  the  low  academic 
level  of  prisoners  - most  have  only  a 6th 
or  7th  grade  education.  “They  have  no 
tools  to  figure  things  out.  People  can’t  use 
the  same  phones,  or  use  the  same  toilets. 
Someone  has  implemented  a system  based 
on  racism.”  A recent  parolee  added  his 
comments  on  the  state  prison  system’s 
policy  of  racially-segregating  prisoners  for 
60  days  during  reception:  “It’s  hard  to  say  if 
it  would  be  better  without  segregation.  It’s 
been  etched  into  prison  life.”  Taylor  believes 
it  is  appropriate  now  but  contends  that  it 
has  been  used  unfairly  as  a scapegoat.  The 
real  problem,  and  hence  the  solution,  lies 
within  each  individual,  he  believes. 

A large  part  of  what  gang  interven- 
tion workers  do  is  control  false  rumors 
to  calm  tensions  and  prevent  retaliation. 
Quelling  plans  for  vengeance  is  central  to 
Taylor’s  jail  violence  prevention  program. 
Still,  reality  eventually  sets  in,  J.R.  stated 
disgustedly.  “California’s  answer  to  gangs 
is  25-to-life  for  teenagers.  You  can  rape  a 
woman  or  molest  a kid  and  be  out  in  a few 
years.  That’s  messed  up.”  As  for  jail  riots, 
he  lamented,  “I  don’t  see  no  color  lines.  I 


***CERTIFIED  CRIMINAL  LAW  SPECIALIST*** 

Successfully  Defending  Clients  Throughout  the  State  Since  1984 

:VEM.  DEFILIPPIS , Esq. 

625  N.  First  Street 
San  Jose,  CA  95112 
408-292-0441 


Specializing  In  Serious  Felonies,  Murders  & Life  Crimes 

•Criminal  Trials  *Lifer  Parole  Consideration  Hearings 
•Personal  Injury  * Habeas  Corpus  (Parole  Challenges) 

•State  & Federal  Trials  & Writs 


Prison  Legal  News 


17 


January  2007 


Racial  Tension,  Overcrowding  (cont.) 


see  struggle  and  pain.” 

Prison  and  jail  officials  in  California, 
and  other  states,  have  long  used  racial  divi- 
sions as  a means  of  ensuring  a compliant 
and  malleable  prisoner  population.  At- 
tempts at  prisoner  unity  run  asunder  the 
rocks  of  state  sanctioned  racism. 

March  2006  - More  Violence  in 
Prisons  and  Jails 

San  Quentin  State  Prison  (SQ)  is  Cal- 
ifornia’s showcase  for  prison  rehabilitation 
programs.  Located  in  the  progressive  San 
Francisco  Bay  Area,  SQ  has  some  3,000 
qualified  “brown  card”  volunteers  ap- 
proved to  work  with  prisoners,  as  opposed 
to  perhaps  150  at  the  average  Califor- 
nia prison.  There  are  religious-based 
programs,  college  classes,  art  groups, 
intramural  baseball  and  basketball  games, 
and  a wide  range  of  youth-intervention 
programs  bringing  throngs  of  troubled 
youth  inside  the  walls  to  both  see  what 
prison  is  like  and  to  work  with  seasoned 
prisoner  mentors  to  help  convince  them 
to  stay  out. 

Nonetheless,  San  Quentin  is  not 
immune  from  racial  unrest.  During  an 
annual  cultural  event,  Black  History 
Month,  when  community  members  bring 
in  musicians,  dancers  and  art  exhibits  for 
the  general  population  on  the  lower  yard, 
some  Northern  Hispanic  prisoners  seized 
the  moment  to  launch  an  attack  on  black 
prisoners  crowded  around  the  performers’ 
grandstand.  Four  weapons  were  recovered 
and  the  prison  was  placed  on  lockdown.  A 
small  number  of  the  Northern  Hispanics 
remained  on  lockdown  four  months  later. 
The  brawl  followed  earlier  black-Hispanic 
fights  in  dining  halls  the  previous  month, 
when  16  prisoners  were  injured  among 
the  80  involved. 

At  about  the  same  time,  94  prison- 
ers at  Castaic  fought  each  other  again, 
with  14  injuries.  This  followed  a 40-man 
fight  in  two  dorms  between  blacks  and 
Hispanics  in  the  new-detainee  area  the 
night  before. 

Even  juvenile  facilities  are  experi- 
encing gang  violence,  with  L.A.  County 
reporting  a 25%  increase  in  such  incidents 
over  the  past  three  years.  In  the  last  de- 
cade, violence  has  spawned  four  audits, 
three  lawsuits  and  a federal  investiga- 
tion of  the  juvenile  halls  and  camps  that 
house  over  4,000  youths  in  L.A.  County. 
Increasingly,  violent  youths  have  caused  a 
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sharp  increase  in  the  numbers  of  juveniles 
remanded  to  the  state  prison  system.  Skir- 
mishes in  camp  bathrooms  or  kitchens 
have  grown  to  riot  scale  in  some  cases. 

In  October  2005,  black  and  Hispanic 
juveniles  rampaged  for  an  hour  at  Camp 
Glenn  Rockey  in  the  hills  above  San 
Dimas,  ransacking  dormitories  and  even 
the  staff  quarters.  The  probation  officers’ 
union  filed  two  lawsuits  alleging  under- 
staffing  of  youth  facilities.  A corollary 
concern  is  that  the  staff  shortage  results 
in  mentally  ill  and  suicidal  youths  being 
simply  locked  in  restraints  for  days  at  a 
time,  according  to  one  documented  six- 
week  period.  The  Board  of  Supervisors 
agreed  in  May  2006  to  provide  funding  for 
240  new  guards  and  mental  health  staff  at 
L.A.  County’s  Juvenile  Hall. 

A Lack  of  Problem-Solving 
Leadership 

From  the  state  prison  system  to 
county  jail  management  to  community 
intervention  programs,  there  is  a lack 
of  leadership  in  terms  of  meaningfully 
changing  the  status  quo.  Not  that  there 
hasn’t  been  change,  especially  among 
high-level  officials.  In  February  2006, 
state  Secretary  of  Corrections  Roderick 
Hickman  resigned  after  admitting  that 
he  couldn’t  rein  in  the  California  Cor- 
rectional Peace  Officers  Association 
(CCPOA),  the  powerful  guards  union. 
He  also  demonstrated  that  CDCR  was 
unable  to  operate  its  healthcare  system  so 
as  to  meet  Eighth  Amendment  standards, 
resulting  in  takeover  of  CDCR’s  medical 
care  by  the  federal  courts.  [See:  PLN, 
March  2006,  p.l]. 

Two  months  later,  on  April  21,  2006, 
former  CDCR  Undersecretary  Jeanne 
Woodford,  who  had  been  temporar- 
ily elevated  to  fill  the  Secretary  position, 
similarly  resigned  to  resume  her  previous 
duties  pending  her  retirement  in  July. 
Many  other  high-level  CDCR  career 
executives  have  also  announced  their 
retirements,  leaving  the  upper  ranks  of 
the  state  prison  system  in  disarray.  Gov- 
ernor Schwarzenegger  filled  the  vacant 
Secretary  position  with  James  E.  Tilton, 
a 13-year  CDCR  veteran  employee  who 
more  recently  had  worked  in  the  state’s 
Department  of  Finance. 

Meanwhile,  the  Legislature,  knowing 
that  voters  would  continue  to  reject  prison 
bond  construction  measures,  nonetheless 
proceeded  hastily  to  enact  “lease  revenue” 
bonds  to  force  two  new  prisons  down 
the  public’s  throat.  The  prison-building 
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plan  was  part  of  Gov.  Schwarzenegger’s 
hug-the-CCPOA  policy,  intended  to  curry 
favor  with  the  union  for  the  upcoming  No- 
vember gubernatorial  campaign.  Indeed, 
the  CCPOA  raised  its  dues  $30  per  month 
for  three  months  to  add  to  the  lard  they 
spread  on  favored  political  candidates. 
The  CCPOA  was  also  negotiating  its 
new  contract  with  the  state;  as  of  mid- 
November  2006,  however,  the  union  was 
still  without  a labor  agreement. 

The  state  hired  consultant  Dennis 
Batcheldor,  to  the  expensive  tune  of 
$ 100,000/year,  as  its  contract  negotiator. 
In  2005  the  CCPOA  successfully  killed 
nascent  CDCR  rehabilitation  programs 
for  drug  offenders,  which  had  been  en- 
acted to  reduce  the  prison  population.  The 
CCPOA  also  keeps  the  prison  population 
up  by  funding  victims  rights  groups  to 
lobby  indiscriminately  against  the  parole 
of  every  eligible  life-sentenced  prisoner. 
As  a carrot,  the  CCPOA  has  suggested 
relieving  CDCR’s  chronic  overcrowding 
by  releasing  non-violent  prisoners  30 
days  early.  But  the  union’s  parole  agents 
would  then  just  violate  them  and  have 
them  re-incarcerated  (bed-vacancy-driven 
“recidivism”). 

In  November  2006,  likely  to  bring 
pressure  on  the  state  in  connection  with 
the  union’s  contract  negotiations,  the 
CCPOA  aired  attack  ads  against  Gov. 
Schwarzenegger,  blaming  him  for  in- 
creased prison  violence  and  an  ineffectual 
legislative  session  on  prison  reform. 

As  for  jails,  in  March  2006  the  L.A. 
County  Supervisors  decided  to  proceed 
with  a $300  million  initiative  to  improve  the 
county’s  jails  - $200  million  of  which  would 
be  used  to  reopen  the  shuttered  Sybil  Brand 
facility  in  Monterey  Park  to  house  female 
prisoners.  Additionally,  this  would  free  up 
high-security  beds  at  the  Twin  Towers  jail, 
which  would  provide  needed  protection 
for  vulnerable  detainees.  Rebuilding  the 
aging  Central  Jail,  however,  is  projected 
to  be  a $1  billion  project,  which  is  unlikely 
to  gain  support.  The  Central  Jail  has  been 
described  as  a “dark,  depressing  box  that  is 
home  to  hundreds  of  violent  inmates.  The 
cells  are  sealed  with  old-fashioned,  hand- 
crank  operated  steel  gates  [reminiscent  of] 
Alcatraz.  The  escalators  don’t  work.  It’s 
impossible  for  guards  to  see  into  all  of 
the  cells.  Pepper  spray  drifts  through  the 
ventilation  system  and  causes  sore  eyes  and 
burning  lungs  throughout  the  building.” 
And  this  doesn’t  even  begin  to  describe  the 
mental  torment  of  being  caged  in  such  a 
soul-wrenching  lockup. 
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L.A.  County  jails  have  released  many 
prisoners  after  they  serve  as  little  as  10% 
of  their  sentences.  An  exception  exists  for 
prostitutes  (mostly  black)  and  certain  gang 
members,  who  are  forced  to  do  100%  of 
their  time,  according  to  a recent  complaint 
hied  by  the  ACLU.  In  November  2006, 
Sheriff  Baca  and  District  Attorney  Steve 
Cooley  announced  a new  early  release 
policy  that  requires  all  jail  prisoners  to 
serve  a minimum  25%  of  their  sentences; 
the  policy  is  expected  to  be  in  effect  by  the 
end  of  the  year.  Another  scourge  related 
to  overcrowding  is  tuberculosis.  In  early 
2006,  the  sheriff  in  San  Diego  admitted 
that  up  to  1 ,500  prisoners  recently  released 
to  the  community  had  been  exposed  to  an 
active  case  of  TB  at  the  jail. 

On  May  10,  2006,  U.S.  District  Court 
Judge  Dean  D.  Pregerson  visited  the  Cen- 
tral Jail  for  three  hours  at  the  urging  of  the 
ACLU,  which  was  seeking  court-ordered 
limitations  on  overcrowding.  He  was  ap- 
palled at  the  conditions  he  saw,  which  were 
“not  consistent  with  basic  human  values.” 
Upon  observing  six  men  in  a three -man  cell, 
he  opined,  “There  is  not  enough  room  for  all 
six  inmates  to  stand  up  or  take  a pace  or  two. 
That  is  not  a situation  that  I think  should  be 
permitted  to  exist  in  the  future.” 

On  June  19,  2006,  Judge  Pregerson 
ordered  the  creation  of  a panel  to  oversee 
reforms  at  the  jail;  on  October  27  he  issued 
a temporary  restraining  order  (TRO)  that 
barring  the  L.A.  County  Sheriff’s  office 
from  placing  more  than  20  prisoners  in 
holding  cells  at  the  Inmate  Reception 
Center.  The  TRO  also  prohibited  keep- 
ing prisoners  in  such  temporary  cells  for 
more  than  24  hours  before  moving  them 
to  permanent  housing. 

“Inmates,  particularly  pretrial  detain- 
ees who  are  imbued  with  presumption 
of  innocence,  deserve  better  than  to  be 
housed  in  a system  which  has  defaulted  to 
the  lowest  permissible  standard  of  care,” 
Pregerson  noted.  The  judge  “sent  a mes- 
sage to  the  county  and  to  the  sheriff  that 
they  can’t  play  a shell  game  with  these 
detainees,  that  they  can’t  improve  condi- 
tions in  one  facility  and  create  shocking, 
unthinkable  conditions  in  another,”  stated 
ACLU  senior  counsel  Melinda  Bird.  The 
TRO  was  renewed  by  Judge  Pregerson 
on  Dec.  10,  2006  after  a heated  debate 
between  jail  officials  and  ACLU  staff 
attorneys.  L.A.  County  Correctional 
Services  Chief  Klugman  admitted  that 
the  ACLU’s  access  to  the  jail  had  been 
restricted  after  the  civil  liberties  group  had 
allegedly  made  “inaccurate”  statements 
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to  the  media. 

Sheriff  Baca  has  announced  that  he 
intends  to  relocate  “less  acute”  mentally 
ill  prisoners  to  Castaic,  opening  up  high- 
security  cells  elsewhere  in  the  jail  system 
as  part  of  his  $143  million  eight-phase 
housing  and  security  plan  to  gain  984 
high-security  beds.  His  bed-space  real- 
location  plan  initially  included  ending 
the  county’s  $27  million  contract  with 
CDCR  to  house  1,200  state  prisoners  in 
L.A.  County  jails.  However,  although 
the  Board  of  Supervisors  unanimously 
approved  the  removal  of  state  prisoners, 
Baca  had  second  thoughts  and  pleaded 
to  keep  the  lucrative  contract  for  financial 
reasons. 

Meanwhile,  it’s  business  as  usual.  On 
March  2,  2006,  Eric  Wilson  was  appar- 
ently murdered  in  a dayroom  by  another 
prisoner  at  the  California  Men’s  Colony 
state  prison.  On  May  3,  2006,  several 
prisoners  and  deputies  were  injured  in 
renewed  rioting  at  the  L.A.  Central  Jail.  A 
July  13, 2006  riot  at  the  Pit  chess  Detention 
Center’s  east  facility  involved  1,275  black 
and  Hispanic  prisoners,  according  to  jail 
officials,  and  left  40  injured.  Guards  used 
tear  gas,  stingballs  and  pepperballs;  still, 
it  took  20  minutes  to  stop  the  fighting. 
Earlier  that  day,  339  prisoners  had  battled 
at  the  jail’s  north  facility.  Five  were  hospi- 
talized with  “moderate  injuries.” 

Alex  Paul  Valdez,  43,  housed  at  the 
Castaic  jail,  was  beaten  to  death  in  a unit 
holding  64  Hispanic  gang  members  on 
Dec.  4,  2006.  Ironically,  the  prisoners 
had  been  segregated  to  forestall  racially- 
motivated  fights. 

Prisoners  aren’t  the  only  ones  who 
are  turning  to  violence.  According  to  L.A. 
County  Sheriff’s  Department  reports,  the 
use  of  significant  force  by  jail  staff  rose 
60%  between  2000  and  2005;  use-of-force 
incidents  in  which  prisoners  were  hospital- 
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ized  or  injured  by  guards  increased  from 
186  to  339  over  the  same  time  period. 

As  of  December  6,  2006,  there  have 
been  three  murders,  37  major  disturbances 
and  75  minor  disturbances  involving  pris- 
oners at  L.A.  County’s  eight  jail  facilities 
since  the  beginning  of  the  year.  Sheriff 
Baca  was  defensive  about  the  level  of 
violence.  “The  problems  in  the  jails,  in  my 
opinion,  are  100%  bred  by  the  prisoners,” 
he  remarked.  “We’ll  never  be  singled  out 
for  the  murders  we  have  prevented.”  In 
the  absence  of  any  meaningful  oversight 
or  accountability,  Baca  has  little  reason  to 
fear  being  “singled  out”  for  anything  in  a 
position  to  bring  about  a solution. 

That  is,  perhaps,  because  it  is  more 
practical  to  take  note  of  the  killings,  riots, 
injuries,  racial  strife,  chronic  overcrowding 
and  abysmal  conditions  of  confinement, 
which  are  too  obvious  to  ignore.  P 

Sources:  Los  Angeles  Times,  Sacramento 
Bee,  Monterey  Herald,  San  Francisco 
Chronicle,  Valley  Press,  Merced  Sun-Star, 
The  Signed,  Press  Telegram,  Inland  Valley 
Daily  Bulletin,  LA  Daily  News,  aol.com, 
sfgate.com,  alternet.com,  The  Californian, 
San  Jose  Mercury  News,  New  York  Times, 
Fresno  Bee,  San  Diego  Union-Tribune 
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Lawsuit  Filed  Over  Health  Care  at  Wisconsin 
Women’s  Prison,  More  Possible 


The  medical,  dental,  and  mental 
health  care  provided  to  female 
prisoners  at  the  Taycheedah  Correctional 
Institution  in  Fon  du  Lac,  Wisconsin,  is  so 
“grossly  deficient”  that  it  constitutes  cruel 
and  unusual  punishment,  according  to  a 
federal  class-action  lawsuit  filed  by  the 
American  Civil  Liberties  Union  (ACLU) 
on  May  1,  2006.  The  suit— brought  in  the 
U.S.  District  Court  for  the  Eastern  Dis- 
trict of  Wisconsin  under  42  U.S.C.  § 1983; 
Title  II  of  the  Americans  with  Disabilities 
Act  of  1990, 42  U.S.C.  § 12132;  and  § 504 
of  the  Rehabilitation  Act,  29  U.S.C.  § 
794— lists  numerous  examples  of  human 
suffering  due  to  spurious  health  care 
and  inadequate  staffing.  It  also  contends 
that  women  receive  mental  health  care 
that  is  far  inferior  to  that  afforded  male 
prisoners.  The  findings  of  a Department 
of  Justice  (DOJ)  report  released  the  same 
day  makes  similar  accusations  regarding 
conditions  and  treatment  for  mentally  ill 
women. 

Health  care  at  Taycheedah  has  long 
been  dysfunctional.  The  issue  was  spot- 
lighted in  February  2000  following  the 
death  of  Michelle  Greer,  29.  Guards  had 
twice  gone  to  the  prison’s  infirmary  seek- 
ing help  for  Greer  after  she  told  them  she 
couldn’t  breathe  and  her  asthma  inhaler 
wasn’t  helping.  Without  examining  her, 
nurses  determined  there  was  no  emergency 
because  she  could  still  talk.  Greer  died 
on  the  floor  of  the  prison  chow  hall  after 
she  collapsed,  still  clutching  her  inhaler. 
Several  months  after  Greer’s  death  union 
officials  representing  Wisconsin  Depart- 
ment of  Corrections  (WDOC)  medical 
personnel  characterized  health  care  at 
Taycheedah  as  being  in  a “state  of  crisis.” 
Two  subsequent  investigations,  one  by  the 
Legislative  Audit  Bureau  completed  in 
May  2001  and  another  by  the  National 
Commission  on  Correctional  Health 
Care  released  in  December  2002,  found 
that  WDOC  health  services  were  poorly 
organized  and  managed  and  expressed 
concern  over  chronic  understaffing  and 
the  delivery  of  controlled  medications  by 
guards.  The  suit  contends  that  “little  has 
changed  since  then.” 

Horror  stories  concerning  inadequate 
care  at  Taycheedah  are  legion.  Kristine 
Flynn,  one  of  the  four  named  plaintiffs, 
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by  Michael  Rigby 

for  example,  has  a history  of  uterine 
cancer  and  suffers  from  bipolar  mood 
disorder  and  social  anxiety  syndrome.  In 
June  2005,  Flynn,  48,  noticed  a lump  in 
her  thigh  and  filed  numerous  sick-calls 
regarding  the  lump.  But  medical  person- 
nel told  her  it  was  “just  fatty  tissue.” 

It  wasn’t  until  June  2006  that  the  lump 
was  diagnosed  as  a benign  tumor  and 
removed.  By  then  it  was  golf-ball  sized 
and  removing  it  caused  irreparable  nerve 
and  tissue  damage.  Disturbingly,  this  was 
not  Flynn’s  first  experience  with  Tay- 
cheedah’s  inept  health  care.  In  June  2002 
she  attempted  suicide  after  the  prison’s 
psychiatric  staff  abruptly  discontinued 
the  eight  psychotropic  medications  she 
was  taking. 

Other  examples  of  endemic  mistreat- 
ment and  neglect  at  Taycheedah  include 
Tammy  Young  and  Debbie  Ann  Ramos. 
Young  developed  painful  sores  on  her 
head  in  November  2003.  For  the  next  two 
years  she  awoke  most  mornings  with  her 
hair  encrusted  with  blood  and  pus.  The 
sores  were  finally  cultured  in  September 
2005  and  the  culprit  revealed:  methicil- 
lin-resistant  staphylococcus  aureus,  or 
MRSA-a  highly  contagious  and  poten- 
tially fatal  form  of  staph  infection.  Not 
surprisingly,  the  incidence  of  MRSA 
infection  at  Taycheedah  has  soared  in 
the  past  several  years,  according  to  the 
suit.  Ramos,  43,  another  of  the  named 
plaintiffs,  went  years  without  seeing  a gy- 
necologist despite  a diagnosis  of  chronic 
endometriosis.  She  was  ultimately  forced 
to  undergo  a hysterectomy  that  could  have 
been  avoided  with  proper  care.  “These 
situations  are  not  isolated  mistakes,”  said 
Larry  Dupuis,  the  ACLU  of  Wisconsin’s 
legal  director.  “They  are  manifestations  of 
a system  that  has  been  in  crisis  for  years 
and  the  state  has  made  no  meaningful  ef- 
fort to  address  its  underlying  problems.” 

The  lawsuit,  filed  by  Dupuis  and  at- 
torneys David  C.  Fathi  and  Gouri  Bhat 
of  the  ACLU’s  National  Prison  Project, 
further  alleges  that  the  WDOC  employs 
only  one  part-time  dentist  to  treat  all 
700  Taycheedah  prisoners.  As  a result, 
“prisoners  with  painful  dental  problems 
sometimes  remain  on  the  ‘urgent  wait  list’ 
for  weeks  before  they  are  seen  ....” 

As  bad  as  medical  and  dental  care 
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are  at  Taycheedah,  the  prison’s  mental 
health  system  may  be  responsible  for  even 
more  misery.  Named  plaintiff  Vanessa 
Parker,  who  is  sometimes  suicidal,  was 
found  by  a court  to  be  in  need  of  in-pa- 
tient psychiatric  treatment.  However,  she 
has  never  left  the  prison  for  psychiatric 
care  since  her  imprisonment  in  1994  and 
rarely  sees  onsite  mental  health  staff. 
The  DOJ  report  noted  further  examples 
of  egregious  neglect,  including  Angela 
Enoch,  18,  who  committed  suicide  in 
June  2005.  Though  supposedly  in  ob- 
servation at  Monarch— Taycheedah’s 
mental  health  unit— she  managed  to 
strangle  herself  with  seams  ripped  from 
her  pillow.  Before  her  death  she  “bad 
been  pleading  for  psychiatric  help.”  The 
DOJ  report  called  the  prison’s  treatment 
of  mentally  ill  prisoners  “unacceptable” 
and  threatened  additional  lawsuits  if  the 
situation  is  not  remedied. 

The  report  also  criticized  the  use  of 
solitary  confinement  as  an  alternative  to 
mental  health  treatment.  In  July  2005,  as 
part  of  the  yearlong  investigation,  DOJ  in- 
vestigators found  that  44  of  the  59  women 
in  segregation  at  Taycheedah  had  “serious 
mental  illnesses  and  were  observed  to 
be  in  significant  distress.”  One  prisoner 
they  observed  was  clearly  psychotic  and 
had  a long  history  of  mental  illness  that 
included  drinking  her  urine  and  eating  her 
feces.  She  had  been  segregated  for  disci- 
plinary problems,  including  “disrespect.” 
Another  mentally  ill  prisoner,  a 15-year- 
old  girl,  was  also  in  long-term  lockdown 
for  disciplinary  problems.  She  was  receiv- 
ing no  medication  or  treatment.  “Placing 
an  unmedicated,  mentally  ill  teenager  in 
segregation,  with  little  or  no  stimulation, 
and  no  education  services  causes  psycho- 
logical damage  that  may  be  irreversible,” 
the  report  said.  “The  waiting  time  for  her 
release  from  segregation  would  feel  like  a 
lifetime  to  a girl  of  this  age.” 

The  report  also  expressed  concern 
over  “grossly  inadequate”  psychiatric 
staffing;  medicating  mentally  ill  women 
without  monitoring  “the  consequences, 
effectiveness,  or  potential  side  effects”; 
failure  to  “provide  a minimal  array  of 
mental  health  programming,  crisis  servic- 
es, and  specialized  treatment  for  inmates 
with  acute  mental  illness”;  and  placing 
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women  who  threaten  to  kill  themselves  in 
segregation  with  no  treatment  other  than 
medication.  What’s  more,  taxpayers  may 
actually  be  paying  for  non-existent  mental 
health  services.  “Although  Taycheedah’s 
Annual  Report  for  Fiscal  Year  2005 
describes  an  elaborate  array  of  program- 
ming, we  found  that  very  little  actually 
exists,”  investigators  said. 

Confronted  with  the  nightmare  at 
Taycheedah,  some  in  the  Wisconsin  leg- 


islature are  now  calling  for  reform.  “It 
is  an  embarrassment  for  our  state,”  said 
Representative  Sheldon  Wasserman  (D- 
Milwaukee),  who  is  also  a physician.  “This 
is  an  absolute  horror.  What  we  are  doing  is 
something  from  the  dark  ages.  Why  does  it 
take  the  threat  of  a federal  lawsuit  to  get 
Wisconsin  to  do  something  about  it?  This 
is  going  to  cost  millions  of  dollars  to  fix.” 
Ironically,  the  $7.50  Wisconsin  prisoners 
are  charged  for  a health  services  visit-the 


highest  co  pay  in  the  nation-has  done 
little  to  alleviate  the  problem.  The  WDOC 
currently  has  the  highest  suicide  rate  in 
the  nation.  See  Flynn  v.  Dovle,  USDC 
ED  WI,  Case  No.' 06-C-537-RTR,  and 
the  DOJ  report  Re:  Investigation  of  the 
Taycheedah  Correctional  Institution  (May 
1,  2006)  for  more. 

Additional  sources:  jsonline.com,  AP. 
ACLU News  Release 


Vermont  DOC  Agrees  To  Stop  Punishing  Self-Harming  Prisoners 


On  May  18,  2006,  the  Vermont 
Department  of  Corrections 
(VDOC)  settled  a class-action  lawsuit 
by  agreeing  to  stop  punishing  prisoners 
who  harm  themselves.  The  VDOC  fur- 
ther agreed  to  implement  training,  retain 
consultants,  and  document  the  mental 
health  assessments  of  self-harming  pris- 
oners. Additionally,  the  VDOC  will  pay 
the  litigation  costs  incurred,  by  Vermont 
Protection  and  Advocacy  (VPA),  a feder- 
ally funded  law  office  established  under 
the  Protection  and  Advocacy  of  Mentally 
111  Individuals  Act  of  1986  (PAMII)  to 
represent  disabled  prisoners. 

The  VPA’s  lawsuit,  filed  pursuant  to 
28  U.S.C.  § 1331  and  42  U.S.C.  § 1983,  al- 
leged the  VDOC  maintained  an  offensive 
and  inhumane  policy  of  punishing  self- 
harming  prisoners  by  segregating  them, 
using  unnecessary  force,  and  taking  away 
privileges.  “There  are  numerous  instances 
of  [these  prisoners]  being  pepper  sprayed, 
assaulted,  isolated,  restrained,  held  naked 
or  barely  clothed,  and  losing  various 
privileges,  including  liberty,  visitation 
and  programming,  based  on  self-harm- 
ing behavior  related  to  their  disabilities 
for  which  they  did  not  receive  adequate 
treatment,”  the  lawsuit  says. 

One  prisoner  cited  in  the  suit  was  con- 
fined in  punitive  segregation  after  slashing 
her  throat  in  the  prison  shower.  She  was 
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upset  because  her  grievances  regarding 
inadequate  mental  health  care  had  been 
ignored.  Another  prisoner  was  reportedly 
“shackled  to  a bed  for  more  than  a week 
without  adequate  mental  health  treatment 
or  supervision  apparently  because  of  his 
self-harming  behavior.” 

The  VPA  claims  the  VDOC  has  been 
aware  of  its  substandard  mental  health 
care  since  it  began  filing  formal  grievances 
on  behalf  of  the  prisoners  in  February 
2002.  In  March  2004  the  Governor’s  office 
published  the  findings  of  its  investigation 
into  the  suspicious  deaths  of  seven  prison- 
ers over  the  prior  18  months.  That  report 
criticized  Dr.  Paul  Cotton,  LLC.,  for  failing 
to  live  up  to  his  contractual  obligations 
in  the  areas  of  quality  assurance,  staff 
training,  and  staffing  levels.  Cotton  took 
over  the  VDOC’s  mental  health  contract 
in  October  2003  after  the  former  provider, 
Matrix,  chose  to  bow  out.  Another  report, 
this  one  released  in  April  2004  by  the  State 
Auditor  of  Accounts,  echoed  many  of  the 
findings  of  the  Governor’s  investigative 
team  and  additionally  found  that  state 
contractors  likely  owed  the  State  more  than 
$140,000  based  on  “false  and  inaccurate 
billing  procedures.”  Finally,  on  June  4, 
2004,  the  VPA  provided  the  VDOC  with 
a report  by  psychiatrist  Craig  Van  Tuinen, 
who  cited  “systemic  and  serious  instances 
of  substandard  and  harmful  provision,  or 


lack  of  provision,  of  mental  health  ser- 
vices.” Specifically,  Van  Tuinen  found  the 
practice  of  punishing  mentally  ill  prisoners 
for  self-harming  behavior  “unacceptable, 
counter-therapeutic,  and  inconsistent  with 
community  standards  of  care.” 

Rather  than  proceed  to  trial,  the 
VDOC  decided  to  settle.  Under  the  agree- 
ment prisoners  must  never  be  placed  in 
punitive  segregation  for  self-harming 
behavior.  Those  confined  in  administra- 
tive segregation  for  self-harming  will 
receive  an  initial  assessment  by  a quali- 
fied mental  health  professional  and  will 
retain  the  same  property  and  privileges 
as  other  prisoners  in  segregation  unless 
contraindicated  and  approved  by  mental 
health  staff.  In  addition,  mental  health 
professionals  must  conduct  documented 
daily  and  weekly  visits  of  self-harming 
prisoners  in  segregation,  evaluate  prison- 
ers who  remain  in  restraints  beyond  an 
initial  emergency,  and  consider  alterna- 
tive options  if  the  restraints  have  failed 
to  stabilize  the  prisoner  after  eight  hours. 
VPA  attorney  Edward  Paquin  represented 
the  prisoners.  See:  Vermont  Protection  and 
Advocacy  v.  Hofmann,  USDC  D VT,  Civil 
Action  No.  2:04-CV-245.  S'* 
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200  Dead  in  Brazil  Prison  Uprisings,  Street  Violence 


In  May  2006,  approximately  200 
people  were  killed  in  Sao  Paulo, 
Brazil  as  gang  members  of  the  Primerio 
Comando  da  Capital  - the  First  Capital 
Command,  known  by  its  Portuguese 
initials,  PCC  - clashed  with  police  in  the 
streets  and  rioted  in  prisons. 

The  violence  began  after  prison  offi- 
cials learned  of  a plot  by  the  PCC  to  take 
control  of  several  prison  units  on  Mother’s 
Day.  When  765  gang  members  were  slated 
for  transfers  to  more  secure  facilities  in 
an  effort  to  thwart  the  planned  takeover, 
PCC  leaders  activated  their  members  both 
inside  and  outside  the  prisons. 

On  May  12, 2006,  prisoners  took  about 
200  hostages,  including  visiting  family 
members  and  guards.  Communicating  by 
cell  phone,  PCC  leaders  inside  the  prison 
then  mobilized  members  on  the  outside, 
who  launched  attacks  on  the  police.  Gang 
members  used  machine-guns,  grenades  and 
homemade  bombs  to  attack  police  stations 
and  police  cars.  Policemen  were  also  killed  in 
bars  and  at  their  homes.  By  the  end  of  the  day 
over  55  attacks  had  left  19  police  dead. 

“They  have  struck  at  the  spinal  cord 
...of  our  security,”  said  Sao  Paulo  State 
Security  Secretary  Saulo  de  Castro  Abreu 
Filho. 

Fighting  escalated  on  May  1 3 as  PCC 
members  began  targeting  banks,  shop- 
ping malls  and  busses.  Eleven  banks  were 
bombed  and  over  80  transit  busses  torched 
after  the  passengers  were  removed.  The 
violence  spread  out  of  Sao  Paulo  proper 
and  into  the  suburbs  of  Carapicuiba, 
Guaruihos  and  Osasco,  in  addition  to  the 
costal  cities  of  Cubatao  and  Gauruga. 

Ten  prisons  rioted  in  the  neighboring 
states  of  Mato  Grosso  do  Sul  and  Parana 
in  sympathetic  response  to  the  Sao  Paulo 
uprising.  More  than  20  policemen  were 
killed  in  the  second  day  of  violence. 

Inside  the  prisons,  the  mass  hostage- 
taking added  anxiety  and  chaos  to  the 
already  grossly-overcrowded  prison  sys- 
tem. Brazil’s  prisons  and  jails  are  designed 
to  hold  about  250,000  prisoners.  They 
currently  house  over  360,000  - the  fourth 
largest  prison  population  in  the  world. 

At  some  facilities  prisoners  are 
housed  in  bunks  stacked  four-high,  or 
sleep  on  mattresses  on  the  floor  among 
rats  and  insects.  They  rely  on  food  brought 
in  by  visitors  to  supplement  the  meager 
prison  meals,  which  have  been  described 
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as  “starvation  rations.” 

Prosecutor  Fernando  Capez  acknowl- 
edged the  prisons’  problems.  “Our  facilities 
are  really  human  warehouses,  universities 
for  crime,  factories  for  revolt,”  he  stated. 

Paulo  Mesquita  of  Sao  Paulo’s  Hu- 
man Rights  Watch  agrees.  “The  policy 
here  is  strongly  oriented  toward  putting 
people  in  prison.  Even  if  that  is  a good 
policy,  the  judiciary  and  the  penitentiary 
system  have  to  keep  up.  Police  have  a goal 
of  putting  people  in  prisons  that  are  not 
prepared  to  handle  them.” 

Julita  Lemgruber,  a criminologist 
from  Rio  de  Janeiro,  stated  that  Sao  Pau- 
lo’s prison  problems  go  deeper  than  just 
overcrowding.  She  attributes  the  violence 
to  a combination  of  government  corrup- 
tion and  a fatalistic  outlook  of  prisoners. 
“These  guys  know  they  are  going  to  die. 
They  are  going  to  die  at  the  hands  of  their 
enemies  or  at  the  hands  of  police.” 

In  spite  of  the  obvious  need  for 
prison  expansion  to  relieve  chronic  over- 
crowding, Brazil’s  President,  Luiz  Inacio 
“Lula”  da  Silva,  cut  the  annual  prison 
budget  by  fifty  percent  in  2005.  Sentenc- 
ing reform  is  not  even  an  issue  because  a 
majority  of  Brazilian  prisoners  have  not 
yet  been  convicted  of  a crime  and  are 
awaiting  trial. 

PCC  was  organized  in  1993  by  eight 
prisoners  as  a politicized  gang  that  ad- 
vocated for  prison  reform.  A riot  at  the 
Carandiru  prison  in  1992  had  left  111 
prisoners  dead  at  the  hands  of  the  military 
police.  The  massacre  quickly  enlarged 
the  ranks  of  the  PCC,  which  now  has 
an  estimated  80,000  members  and  is  the 
predominant  gang  at  about  80%  of  Sao 
Paulo  prisons  and  jails. 

According  to  Rev.  Valdir  Joao  Silveira 
of  the  Prison  Pastoral  group,  an  organiza- 
tion of  the  Roman  Catholic  Church,  the 
PCC  has  achieved  positive  prison  reforms. 
While  the  gang  controls  the  drug  trade  in 
prison,  it  has  banned  crack  cocaine.  The 
PCC  has  no  tolerance  for  prison  rapists, 
who  are  often  beaten  or  killed,  and  allega- 
tions of  guard  brutality  have  decreased 
during  the  gang’s  reign. 

In  2001,  PCC  prisoners  under  the 
direction  of  Idemir  Carlos  Ambrosio  (aka 
“the  Shadow”)  took  control  of  29  Sao  Pau- 
lo prisons  and  seized  2,500  hostages  in  riots 
that  left  16  dead.  The  May  2006  “mega 
rebellion”  was  intended  to  be  a repeat  of 
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the  2001  uprising  on  a larger  scale. 

Authorities  believe  that  several  leaders 
run  the  PCC  from  inside  the  prison  system. 
But  the  consensus  is  that  Marcos  Willians 
Herba  Camacho  (aka  “Marcola”)  is  the 
mastermind  of  the  latest  violence.  Cama- 
cho is  serving  44  years  for  bank  robbery 
and  was  one  of  the  prisoners  slated  for 
transfer  when  the  bloodletting  began. 

Human  rights  expert  Renato  Simones 
calls  the  prison  crisis  “a  power  struggle,” 
stating  “the  PCC  feels  emboldened  be- 
cause it  senses  the  government  is  weak.” 

Many  citizens  sense  the  same  thing. 
Lucia  Sousa  de  Silva  had  to  shut  down 
her  grocery  store  early  because  of  the 
violence,  which  lasted  four  days.  “The 
police  are  totally  outgunned,”  she  said. 
“They  try  to  protect  us,  but  really  they’re 
unprepared.” 

“It’s  a civil  war,”  remarked  newsstand 
worker  Manuela  Nascimento.  “Now  I 
leave  my  house  scared  and  go  to  work 
scared.” 

Although  the  federal  government  of- 
fered 4,000  troops  to  help  restore  order, 
the  offer  was  rejected  by  Sao  Paulo  state 
Governor  Claudio  Lembo,  who  said  he  had 
control  of  the  situation.  Many  saw  it  as  a 
ploy  by  Lembo  to  save  face  politically. 

Police  claim  the  PCC  is  responsible 
for  a wide  variety  of  crimes  including  arms 
trafficking,  bank  robberies,  drug  dealing 
and  prison  breaks.  But  official  reports 
indicate  that  police  were  responsible  for 
the  deaths  of  at  least  79  gang  members 
during  and  after  the  May  violence,  plus  an 
unknown  number  of  civilian  fatalities. 

“I  don’t  believe  there  are  death  squads 
today  that  are  formally  organized,”  said 
Gov.  Lembo.  But  he  conceded  that  an 
investigation  could  reveal  police  brutality. 
“It’s  incredible  that  a city  this  size  can  main- 
tain social  discipline,”  he  acknowledged. 
Brazil  is  the  home  of  the  Latin  American 
death  squad  which  were  first  formed  after  a 
military  coup  in  1964,  with  CIA  assistance, 
to  crush  leftist  dissidents.  While  Brazil  is 
nominally  a democracy  the  death  squads 
have  remained  and  instead  of  political  dis- 
sidents now  target  criminals,  the  homeless, 
street  children  and  homosexuals. 

Lembo  insisted  that  the  riots  were 
the  result  of  an  “absence  of  discipline” 
in  the  prison  system.  Julita  Lemgruber 
disagrees.  “To  say  that  what  is  needed  is 
a rigid  disciplinary  code  within  the  pris- 
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ons  is  hypocritical  ...  federal  legislation 
already  exists  on  how  prisons  should  be 
run,”  she  said. 

“The  lack  of  services  provided  by 
the  state  gives  room  to  criminal  gangs  to 
impose  terror,”  says  Lemgruber,  who  ran 
the  Rio  de  Janeiro  prison  system  from 
1991  to  1994. 

Both  Simones  and  Lemgruber  point  to 
pervasive  corruption  within  the  Sao  Paulo 
prison  system.  It  is  estimated  that  the  PCC 
operates  with  the  assistance  of  about  1 ,800 
corrupt  guards  and  wardens  who  turn  a 
blind  eye  to  the  gang’s  activities.  Lemgru- 
ber notes  that  PCC  leaders  learned  of  the 
planned  prison  transfers,  which  touched 
off  the  May  rebellion,  from  their  contacts 
working  in  the  congressional  building. 

“What’s  happening  in  Sao  Paulo’s 
prison  system  and  the  rise  of  gang  culture 
there  is  a reflection  of  the  long-term  fail- 
ure of  the  whole  criminal  justice  system,” 
stated  Amnesty  International  researcher 
Tim  Cahill. 

The  government’s  containment  of  the 
May  prison  riots  was  brutal.  At  one  peni- 
tentiary in  Araraquara,  1,400  prisoners 
were  forced  into  outdoor  yards  designed 
to  hold  only  a few  hundred;  guards  welded 
the  gates  shut  and  cut  off  the  electricity. 


Food  was  lowered  from  guard  towers  and 
prisoners  had  to  sleep  in  the  open  air. 

However,  despite  crackdowns,  the  vio- 
lence didn’t  dissipate.  A month  later,  in  June 
2006,  a series  of  eight  prison  riots  occurred 
in  which  over  20  guards  and  prisoners  were 
injured.  On  June  17  more  than  250  people, 
mostly  visitors,  were  taken  hostage  at  the 
Viana  prison  in  the  Espiritu  Santo  state  in 
a protest  over  prison  conditions.  Two  pris- 
oners were  killed,  including  one  who  was 
decapitated.  The  hostages  were  released 
on  June  20  and  the  other  prison  riots  were 
quickly  quelled  by  authorities. 

Another  surge  of  violence  involving 
the  PCC  occurred  the  following  month. 
On  July  12,  2006,  nearly  40  attacks  took 
place  in  Sao  Paulo,  resulting  in  at  least 
five  deaths.  Police  stations,  banks,  stores 
and  off-duty  prison  guards  were  targeted; 
notes  left  at  some  of  the  attack  sites  criti- 
cized “oppression”  in  the  prison  system. 

On  October  29,  two  prisoners  and 
a police  sergeant  died  during  a riot  at  a 
jail  in  Volta  Redonda.  The  sergeant  was 
reportedly  shot  by  prisoners  after  they 
took  a guard’s  shotgun;  the  prisoners  were 
burned  to  death. 

Most  recently,  on  November  9, 2006, 44 
gang  members  at  the  Presidente  Bernardes 


prison,  including  PCC  leader  Marcos  Wil- 
liam Herba  Camacho,  staged  a hunger 
strike  and  threatened  to  kill  prison  guards 
if  their  demands  were  not  met.  “There 
has  been  a total  inversion  of  the  power 
structure,”  said  Joao  Rinaldo  Machado, 
head  of  the  Sao  Paulo  state  prison  guards 
union.  “The  state  is  no  longer  in  control  of 
the  prisons,  and  by  threatening  to  unleash 
a prison  rebellion,  inmates  can  do  pretty 
much  what  they  want  inside.” 

Sources:  Associated  Press,  BBC  News, 
Christian  Science  Monitor,  Chicago  Tri- 
bune, Reuters,  New  York  Times 


CHI-EYINC  - photo  department 
“Personally  Customized"-  greeting  cards 
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Introducing  - our  new  and  exciting 
services *  *forthe  artist  * for  ba  ckground 

*for  clothing  colot* for  co  mbining photos 

All  photo (s)  cutbefore  shipped 
Turnaround  time  only  “48”  horn's 
Prices  include  Postage  «Sc  handling 
For  bro  chure  and  information  please 
send  “SASE”,  for  order  please  send 
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Pll  IMIm  m iMnisef  ZNS 

A generous  PLN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and 
match  DOLLAR  for  DOLLAR  all  non-prisoner  donations  to  Prison  Legal  News 
from  October  15, 2006  until  January  31, 2007— Up  to  a total  of  $25,000 !! 


A prisoner’s  donation  of  $5  is  the  equivalent  of  donating  $15! 

A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  206-246-1022  and  use  your  Visa  or  MasterCard 
Or  visit  PLN’s  website  at  www.prisonlegalnews.org,  and  donate  with  your  Visa  or  MasterCard 
Remember!  PLN  is  a 503(c)  non-profit  corporation,  so  donations  are  tax  deductible 
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California’s  “High-Risk”  Sex  Offender  Parolees  Ostracized; 

Parole  Official  Fired 


California’s  2,000  “high-risk”  sex 
offenders  (HRSOs)  currently  on 
parole  are  increasingly  being  ostracized 
following  relentless  publicity  as  to  their 
whereabouts,  forcing  parole  officials  to  con- 
tinuously find  new  housing  for  them  after 
concerned  citizens  run  them  out  of  town. 

An  abrupt  eviction  of  twelve  HRSOs 
from  a motel  in  Vallejo  caused  unprepared 
parole  agents  to  temporarily  house  the 
“dirty  dozen”  on  the  grounds  of  nearby 
San  Quentin  State  Prison  in  Marin  County. 
The  resulting  NIMBY  (“not  in  my  back- 
yard”) brouhaha  raised  by  conservative 
Marin  County  legislator  Joe  Nation  led 
Governor  Schwarzenegger  to  sacrificially 
fire  Jim  L’Etoile,  director  of  the  state’s 
parole  division,  on  May  10,  2006. 

California  has  over  80,000  released  sex 
offenders,  7,500  of  whom  are  currently  on 
parole.  The  whereabouts  of  all  these  ex-of- 
fenders (those  required  to  register)  are  publicly 
available  on  the  Internet.  HRSOs  get  special 
publicity  and  monitoring,  particularly  if  they 
were  civilly  committed  as  Sexually  Violent 
Predators  (SVPs)  following  the  expiration  of 
their  prison  sentences.  SVPs  are  incarcerated 
by  the  Department  of  Mental  Health  (DMH) 
until  they  either  “graduate”  from  a multi-year 
treatment  program  or  simply  wait  for  a court 
to  release  them.  [See:  PLN,  Dec.  2006,  p.20, 
How  to  Exit  California’s  Sexual  Predator 
Program:  Refuse  Treatment ]. 

SVP  “graduates”  suffer  the  worst  ha- 
rassment of  all,  being  relentlessly  hounded 
by  the  media.  The  most  recent  “graduate,” 
Timothy  Boggs,  was  over-detained  for  a 
year  by  DMH  because  state  parole  authori- 
ties couldn’t  find  any  place  in  Sacramento 
County  that  would  house  him.  In  July  2006, 
frustrated  Sacramento  Superior  Court 
Judge  Ronald  Tochterman  ordered  Boggs 
cut  loose  to  find  his  own  way  in  Sacramento. 
His  cover  at  a local  motel  was  blown  the  next 
day  by  the  Sacramento  Bee. 

Housing  for  HRSOs  has  long  proven 
problematic.  In  May  2006,  23  HRSOs 
who  resided  at  hotels  within  1 1 miles  of 
Disneyland  were  evicted  after  state  legisla- 
tors said  they  were  “displeased”  with  their 
otherwise  legal  location.  In  Solano  County, 
displaced  HRSOs  were  temporarily  housed 
at  a state  parole  office.  Residential  place- 
ment became  much  tougher  on  Jan.  1, 
2006,  when  a new  state  law  went  into  effect 
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that  prevented  HRSOs  from  living  within 
a half-mile  of  schools.  Frustrated  Solano 
County  officials  are  contemplating  buying 
a trailer  and  a plot  of  land  on  which  to 
isolate  HRSOs,  drawing  comparisons  to 
the  leper  colonies  of  long  ago. 

To  further  complicate  matters,  Proposi- 
tion 83,  a ballot  initiative  for  “Jessica’s  Law,” 
was  approved  by  California  voters  on  Novem- 
ber 7, 2006.  The  law  mandates  lifetime  Global 
Positioning  Satellite  (GPS)  tracking  for  certain 
sex  offenders  and  further  restricts  where  sex 
offenders  can  reside,  prohibiting  them  from 
living  within  2,000  feet  of  schools  and  parks. 
The  law  was  immediately  challenged  in  federal 
court  and  has  not  yet  been  implemented.  U.S. 
District  Judge  Susan  Illston,  upon  approving  a 
temporary  restraining  order  to  block  the  law, 
stated  it  was  “punitive  by  design  and  effect” 
and  probably  unconstitutional.  See:  Doe  v. 
Schwarzenegger,  USDC  CD  CA,  Case  No. 
3:06-cv-06968-JSW  (2006). 

Regardless,  politicians  fell  all  over 
themselves  in  support  of  Proposition  83  in 
an  attempt  to  garner  votes,  and  even  pro- 
posed their  own  version  of  the  law  before 
the  ballot  initiative  passed.  The  issue  was 
also  raised  in  the  gubernatorial  race,  with 
Gov.  Schwarzenegger  and  challenger  Phil 
Angelides  engaging  in  get-tough-on-sex-of- 
fenders one-upmanship.  Just  as  President 
Bush  won  the  crucial  state  of  Ohio  in  his 
2004  re-election  by  appealing  to  radicals  to 
put  anti-gay  measures  on  conservative  rural 
county  ballots  to  ensure  a high  turnout  of 
conservative  Republicans,  California  politi- 
cians stoked  the  fires  of  prejudice  against 
convicted  sex  offenders  to  advance  their 
personal  political  agendas  and  ambitions. 

State  parole  administrator  Jerome 
Marsh  noted  that  the  state  ends  up  pay- 
ing for  sex  offenders’  housing  to  avoid 
the  worse  situation  of  them  being  home- 
less with  no  registered  address.  This  has 
resulted  in  price  gouging  by  opportunistic 
motels,  which  charge  $200  one  week,  $300 
the  next  and  $350  the  following  week. 

To  make  matters  worse,  as  HRSOs 
are  identified  and  “outed”  when  they  move 
into  a new  town,  local  communities  enact 
emergency  restrictive  regulations.  Riverside 
County  took  such  measures  upon  the  arrival 
of  repeat  rapist  David  Dokich  in  2005  - the 
county  passed  a local  ordinance  barring 
HRSOs  from  living  near  schools,  parks  and 


recreation  centers,  and  requiring  them  to 
wear  GPS  tracking  devices.  The  Sacramento- 
area  city  of  Elk  Grove  passed  preemptive 
emergency  regulations  in  anticipation  of 
Timothy  Boggs’  arrival  in  their  community. 

Shirley  Poe,  a concerned  state  parole 
administrator  for  Solano  County,  observed 
“while  I don’t  want  to  paint  these  guys  as 
angels,  they’re  still  human  beings.”  And  Uni- 
versity of  California  (Irvine)  Professor  Joan 
Petersilia,  a nationally  renowned  parole  ex- 
pert, dismissed  HRSO  residency  restrictions 
as  giving  the  public  “a  false  sense  of  security. 
...  We  take  this  cookie-cutter  approach  to  all 
sex  offenders  rather  than  focusing  on  those 
who  are  truly  dangerous.” 

But  when  politics  and  public  opinion 
are  involved,  the  cookie -cutter  approach 
often  prevails.  The  future  outlook  is  for 
continued  vigilantism  and  more  oppres- 
sive restrictions  for  HRSOs.  Even  federal 
lawmakers  made  political  hay  of  this  issue 
by  enacting  a national  sex  offender  regis- 
try. [See:  PLN,  Oct.  2006,  p.  10]. 

Meanwhile,  problems  continue.  On 
November  28, 2006  the  Inspector  General’s 
office  for  the  Dept,  of  Corrections  and  Reha- 
bilitation reported  it  had  uncovered  a scheme 
by  parole  officials  that  involved  shuffling  sex 
offenders  among  different  hotels  every  four 
days.  This  circumvented  a requirement  for  sex 
offenders  to  register  their  address  within  five 
days  of  moving  to  a new  residence.  During 
this  shuffling  process  at  least  seven  sex  offend- 
ers were  housed  close  to  schools  in  violation 
of  state  law.  A cover-up  by  one  of  the  four 
unnamed  parole  employees  involved  in  the 
scheme  was  also  alleged;  three  of  the  officials 
involved  were  reassigned,  while  one  retired. 

“These  are  sworn  peace  officers,  delib- 
erately moving  these  parolees  around  and 
then  engaging  in  a conspiracy  to  cover  it 
up,”  fumed  Todd  Spitzer,  Chairman  of  the 
state’s  High-Risk  Sex  Offender  Task  Force. 
The  hotel  shuffling  scheme  was  apparently 
to  buy  time  to  locate  suitable  housing  for 
hard-to-place  paroled  sex  offenders.  “The 
housing  issue  is  the  giant  void  in  this  whole 
public  policy  area,  and  at  this  point  nobody 
has  good  answers,”  admitted  Spitzer.  “The 
bottom  line  is:  Nobody  wants  to  live  next 
door  to  a sex  offender.” 

Sources:  Los  Angeles  Times,  San  Francisco 
Chronicle,  Sacramento  Bee 
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Washington  Women’s  Prison  Healthcare  Violations  Continue 


As  we’ve  reported  extensively, 
health  care  at  the  Washington 
Corrections  Center  for  Women  ( WCCW), 
has  been  woefully  inadequate  for  decades. 
Reform  efforts  have  been  underway  since 
1993,  but  the  more  things  change,  the 
more  they  stay  the  same. 

In  addition  to  a 1993  class  action 
federal  lawsuit  [PLN,  Oct.  1994;  April 
1995],  the  Washington  Department  of 
Health  (DOH)  entered  the  fray  in  Octo- 
ber 1998.  DOH  investigated  for  WCCW 
compliance  with  the  1994  Minimum 
Standards  of  Health  Services  Division 
for  Operation  and  Maintenance  of 
Health  Care  Services  in  Correctional 
Facilities.  Investigators  found  egregious 
errors  and  violations,  including  nurses 
routinely  recapping  and  reusing  needles, 
a four-fold  increase  in  medication  errors 
during  a 6 month  period,  and  “errant 
infection  control  standards,”  among 
other  violations.  This  led  to  annual  DOH 
investigations  at  WCCW. 

Despite  more  than  a decade  of  litiga- 
tion and  6 years  of  DOH  oversight,  the 
healthcare  crisis  at  WCCW  rages  on.  An 
annual  DOH  investigation  conducted 
April  7-8,  2004  found  no  deficiencies  re- 
lated to  the  2004  deaths  of  two  WCCW 
prisoners.  However,  investigators  found 
numerous  deficient  practices  in  other 
areas. 

Inadequate  Staffing 

WCCW  “did  not  ensure  that  ad- 
equate resources  were  consistently 
available  to  meet  the  healthcare  needs 
of”  prisoners,  putting  them  at  risk  of  not 
receiving  necessary  health  care.  DOH 
investigators  found  that  the  number  of 
prisoners  increased  but  staffing  levels 
did  not  increase  to  meet  the  demands 
of  the  growing  prisoners  population. 
Investigators  also  noted  that  the  short- 
handed  nursing  staff  was  significantly 
overworked.  “Dental  staff  were  still 
scheduling  three  months  out  for  routine 
care.”  WCCW  failed  to  evaluate  and 
treat  emergency  dental  care  problems 
in  a timely  manner. 

Inadequate  Policies/Procedures 

WCCW  “did  not  ensure  that  all  poli- 
cies and  procedures  were  current,  updated 
and  consistent  in  all  the  health  care  policy 
and  procedure  manuals.”  This  created  the 
risk  that  staff  would  not  follow  WCCW 
practice  standards. 
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First  Aid/CPR  Training 

WCCW  “did  not  ensure  that  the 
system  for  tracking  cardiopulmonary 
resuscitation  (CPR)  and  first  aid  training 
for  healthcare  staff  was  updated  and  cur- 
rent... or  that  all  staff  were  updated  with 
CPR  and  first  aid  training”  and  nine  staff 
simply  did  not  have  current  training. 

Expired  Medications 

WCCW  “did  not  ensure  that  medica- 
tion, and  medical  supplies  were  within 
expiration  dates.”  This  placed  “patients  at 
risk  of  inaccurate  laboratory  and  tubercu- 
losis screening  test  results  and  alteration 
in  medication  results.”  DOH  investigators 
cited  numerous  examples  of  expired  medi- 
cations and  medical  supplies,  including 
TB/PPD  and  nitroglycerin. 

Other  Violations 

DOH  investigators  cited  numerous 
other  violations  at  WCCW.  Ice  was  stored 
in  an  unsanitary  manner.  Tap  water 
and  showers  exceeded  the  120  degrees 
Fahrenheit  cap  imposed  by  Department 
of  Corrections  Health  Care  standards, 
sometimes  by  near- 
ly 30  degrees.  In 
many  instances, 

“the  facility  was 
not . . . maintained  in 
a clean,  safe,  and 
sanitary  condition, 
and  in  good  re- 
pair.” For  example, 
wall  heaters  lacked 
shields,  pillows  were 
torn  and  unservice- 
able, showers  and 
bathtubs  had  mold 
growing  in  them, 
several  clothes  wash- 
ers and  dryers  were 
inoperable,  and  a 
children’s  slide  ex- 
ceeded the  30  degree 
safety  standard,  by 
20  degrees.  WCCW 
failed  to  utilize 
refrigerator  and 
freezer  thermom- 
eters to  monitor 
medication  tem- 
peratures. Finally, 
annual  maintenance 
checks  of  steriliz- 
ers, including  dental 


clinic  cassette  and  ultrasonic  sterilizers, 
were  not  performed. 

Medical  care  in  Washington  prisons 
remains  abysmal,  but  that  did  not  stop 
the  district  court  from  terminating  a 1995 
consent  decree.  The  court  also  refused  to 
consider  plaintiffs’  motion  to  hold  prison 
officials  in  contempt  for  past  consent  de- 
cree violations.  [PLN,  Sept.  1999]. 

The  Ninth  Circuit  Court  of  Appeals 
upheld  the  lower  court’s  termination  of 
the  consent  decree,  but  found  that  the 
refusal  to  consider  the  merits  of  the 
contempt  motion  was  an  abuse  of  dis- 
cretion. See:  Hallett  v.  Pavne,  296  F.3d 
732  (9th  Cir.  2002)  [PLN,  Jan.,  Feb., 
June  2003], 

On  remand,  prison  officials  agreed 
to  pay  $500,000  to  settle  the  contempt 
action.  Approximately  half  that  sum  went 
to  attorney’s  fees  and  costs,  with  the  bal- 
ance being  used  to  hire  an  Independent 
Patient  Advocate,  to  help  prisoners  ad- 
dress healthcare  complaints  at  WCCW. 
[PLN,  July  2005,  p.  26].  Plaintiffs  were 
represented  by  Columbia  Legal  Services 
and  the  Seattle  law  firm  of  McDonald, 
Hogue  & Bayless.  FJ 


INMATE  REPRESENTATIVES  WANTED 


National  Association  for  Equal  Justice  is  looking  for  inmate 
representatives.  We  need  male,  female  and  juveniles  in  Federal,  State 
and  Juvenile  correctional  facilities  nationwide  to  represent  our 
association.  You  must  have  a GED  or  High  School  diploma  and 
interact  with  inmates  of  all  races  and  have  at  least  three  years  left 
to  serve  on  your  sentence.  Jailhouse  lawyers  are  welcome  to  apply. 
NAEJ  is  a nationwide  prisoner  association,  with  offices  regionally. 
We  serve  to  and  protect  the  rights  of  offenders,  ex-offenders, 
their  friends,  families  and  associates. 
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BENEFIT  PACKAGE 

• $25  to  60  per  month 

• Bronze  membership  package  (Valued  at  $500) 

' Community  Release  Starter  Package  (Valued  at  $500) 

• Company  Stock  Option  (25  shares  of  company  stock  valued  at  $225) 
■ Employment  opportunities  upon  release  (Negotiable  salary) 

• Annual  Bonus  up  to  $300 


To  apply  send  resume  or  information 
about  yourself  to: 

National  Association  for  Equal  Justice 

Inmate  Representative  Personnel 

Executive  Offices 

4370  La  Jolla  Village  Drive,  4th  Floor 
La  Jolla,  California  92122 

Toll  Free:  (800)  518-NAEJ  (6235) 

Fax:  (800)  953-NAEJ  (6235) 

E-Mail:  naej@naej.org 

An  Equal  Opportunity  Association 
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The  Prison  and  Jail  Industry — Who  Will  Run  It 


With  the  huge  growth  in  Ameri- 
can prisons  between  1980  and 
1990,  the  American  Correctional.  Asso- 
ciation (ACA)  went  looking  in  the  past  to 
solve  both  foreseeable  and  current  prob- 
lems. It  quickly  found  that  the  problems 
facing  the  new  detention  industries  were 
unprecedented. 

In  2000,  the  National  Institute  of 
Corrections  published  a study  entitled  Re- 
cruitment/ Hiring,  and  Retention:  Current 
Practices  in  U.S.  Jails.  Although  the  report 
was  limited  to  1 7 jails,  it  gave  a good  spring 
board  for  a new,  nationwide  study. 

In  2002,  the  ACA  propositioned  the 
Bureau  of  Justice  Assistance  (BJA)  to 
create  a specific  strategy  and  plan  that 
the  detention  industry  could  implement 
in  the  recruiting,  training  and  keeping  of 
quality  prison  staff. 

The  following  year,  the  ACA  received  a 
grant  from  the  BJA.  The  funds  were  slated 
to  assess  the  challenges  facing  the  laboring 
detention  industry.  The  project  was  named 
Building  a Strategic  Workforce  Plan  for  the 
Corrections  Profession  and  conducted  by 
Workforce  Associates  in  Indianapolis. 

First,  in  this  tri-phase  project,  was  a 
“Discovery  Phase.”  The  objective  was  to 
collect  statistics,  nationwide,  regarding 
the  problems  associated  with  the  current 
workforce  and  recruitment. 

Second,  the  “Create  Phase”  was  to  iden- 
tify positive  aspects  regarding  prison  and  jail 
problems  and  how  they  were  addressed. 

Third,  the  “Implementation  Phase” 
was  to  develop  new  practices  to  enhance 
recruitment  and  retention. 

Not  surprisingly  the  study  concluded 
that  “yes”  a problem  exists.  But  even  this 
conclusion  created  a problem.  Solutions 
could  not  be  generalized  since  principal  prob- 
lems varied  from  state  to  state.  Over  half  the 
problems  discovered  could  not  be  solved  with 
money  and  the  middle  aged,  22-44  year  old, 
white  male  guard  population  is  dwindling 
rapidly  and  must  be  replaced  soon. 

Findings,  on  the  convict  side,  revealed 
that  the  number  of  people  in  American 
prisons  grew  300  % from  1982  to  2002. 
The  count  in  1982  was  650,000  and  has 
ballooned  to  over  2 million.  The  num- 
ber of  parolees  also  rose  from  less  than 
250,000  in  1982,  to  more  than  750,000  in 
2002.  Probationers  almost  quadrupled 
from  1 .4  million  to  about  4 million. 

Juvenile  justice  figures,  although  a bit 
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ambiguous,  rose  75  %.  A national  report 
claimed  109,000  in  “residential  placement 
facilities,”  “kidprison”  to  the  rest  of  us. 

In  sum,  the  criminal  justice  system  in 
America  jumped  from  supervising  a total 
of  2.2  million  prisoners,  parolees  and  pro- 
bationers in  1982  to  a busting  at  the  seams 
6.7  million  in  20  years  not  including  the 
incarceration  of  our  children. 

On  the  criminal  justice  side,  findings 
revealed  that  from  1982  to  1999  cops 
on  the  street  grew  41  %;  Shakespeare’s 
friends,  the  lawyers,  grew  by  over  twice 
that,  to  84%.  Not  bad  numbers. 

The  numbers  of  those  who  manage 
after  convictions,  although  impressive,  fall 
short  of  utopia.  Within  the  same  time  pe- 
riod, the  number  of  detention  employees 
rose  from  300,000  to  750,000.  This  140  % 
increase  does  not  come  close  to  the  300 
% increase  of  those  incarcerated  or  on 
supervised  release. 

The  rate  of  prisoners  per  guard  vary 
greatly  from  state  to  state.  The  variation 
in  2000  was  10.8-1  in  Alabama  to  2.6-1  in 
the  District  of  Columbia,  with  a national 
average  of  5.5-1. 

The  problem,  the  study  found,  is  attri- 
tion, the  turn-over  rate  of  employees  as  a 
result  of  resignation,  retirement  or  death. 
It  also  includes  incomplete  probationary 
periods  or  preliminary  periods  of  employ- 
ment for  those  who  just  can’t  hack  it. 

Attrition  rates  vary  greatly  across  the 
country.  In  2000,  the  turnover  rate  for 
New  York  was  3.8%  compared  to  a high 
of  41%  in  Louisiana.  The  national  average 
of  12.6%  in  1995  has  steadily  ascended 
to  16.1%  by  2000.  Some  disparity,  in  the 
reported  rates,  must  be  assumed  due  to 
variegated  information  gathering  practices 
and  inconsistencies  from  state  to  state. 

One  coefficient,  however,  suggests  a 
correlation  between  the  states’  turnover 
rates  and  hiring  rates.  As  turnover  rates 
rise,  so  do  hiring  rates.  Although  several 
states  fall  outside  the  norm,  the  conclu- 
sion is  that  high  turnover  and  high  hiring 
percentages  are  linked. 

Another  interesting  manifestation 
associated  with  high  attrition  is  the 
reciprocal  relation  to  the  national  un- 
employment rate.  For  every  one  percent 
drop  in  unemployment  there  was  a 1.6% 
increase  in  the  prison  turnover  rate.  In 
short,  if  there  is  a better  job  to  be  had 
guards  are  ready  with  resume  in  hand. 
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The  exodus  of  detention  personnel  has 
prodded  their  respective  states  to  generate 
creative  augmentation  policies.  However, 
states  like  New  York  and  Massachusetts, 
which  have  low  attrition  and  recruitment 
due  to  higher  salaries  and  benefits,  are  also 
experiencing  a rapid  decrease  in  white,  male 
guards  from  age  25-44  who  tend  to  retire 
more  quickly  and  at  a higher  rate.  The 
study  concludes  that  this  phenomenon  will 
eventually  result  in  the  New  England  states 
joining  the  ranks  of  the  norm. 

A survey  of  47  states  and  the  District 
of  Columbia  reported  that  72  % claimed 
“some  degree  of  difficulty  in  recruiting” 
guards.  Only  1 % said  it  was  “easy.” 

In  “retaining”  guards,  64  % also  re- 
ported “Some  degree  of  difficulty;”  only 
4 % said  it  was  easy. 

Problems  in  recruiting  were  identified 
as:  1)  inadequate  pay  and  benefits  (38  %);  2) 
burdensome  hours  and  shift  work  (37  %); 
3)  a shallow  workforce  pool  (33  %);  and  4) 
rural  locations  of  facilities  (29  %). 

Ironically,  only  6 % claim  personal 
safety  hazards.  Competition  for  recruits, 
poor  public  image,  and  applicants  not 
meeting  the  requirements  rank  moderately 
high  as  reasons  for  recruiting  difficulty. 

Pay  is  also  a problem.  Across  the 
board,  guards  and  jailers  make  less  money 
than  other  criminal  justice  occupations. 
In  2003  guards  made  a median  wage  of 
$40,900  working  for  the  Feds;  $33,260 
slamming  doors  for  the  state;  and  $3 1 ,380 
booking-in  at  county  lock-ups.  Cops 
and  deputies  averaged  $44,020;  first  line 
supervisors  for  guards  averaged  $45,500. 
Chasing  robbers  and  burglars  who  shoot 
back  pays  a little  better  than  holding  those 
same  people  in  lockup. 

Since  the  attacks  of  September  11, 
2001  a myriad  of  new  security  positions 
have  been  created.  For  example,  airport 
screeners  take  home  between  $23,600 
to  $56,400  annually  with  good  benefits. 
Also,  many  hazardous  security  guard 
jobs  pay  as  much  as  $100,000  annually. 
Mercenary  jobs  in  Iraq  and  Afghanistan 
pay  even  more. 

Clearly  higher  pay  makes  for  lower 
turnover.  But  other  problems  exist  apart 
from  poor  pay.  A 2003  survey  cited  four  sub- 
stantial reasons  for  attrition:  1 ) demanding 
hours  and  shift  work;  2)  stress  and  burnout; 
3)  employees  not  suited  for  the  job;  and  4) 
violation  of  conduct  rules.  Again,  personal 
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safety  concerns  did  not  even  rank. 

Men  represented  79  % of  the  nation’s 
guards,  down  3%  since  1992.  Also,  since 
1992,  the  number  of  white  male  guards 
has  fallen  from  72%  to  65%  in  2001. 

Nationwide,  gender  percentages  slid 
disproportionately.  In  Mississippi  60%  of 
the  guards  are  women  compared  to  only 
8%  in  New  Mexico. 

Ethnicity  is  proportionate  and  an 
accurate  reflection  of  the  ethnic  vari- 
ance of  the  region.  For  example,  98%  of 
Montana’s  workforce  is  non-Hispanic 
whites;  the  District  of  Columbia  is  85% 
black.  Black  guards  account  for  over  half 
of  the  southern  workforce  in  South  Caro- 
lina, Alabama  and  Arkansas.  Hispanics 
in  New  Mexico  make  up  56%  of  the 
door  slammers  there.  In  Hawaii,  Pacific 
Islanders  and  Asians  tip  the  scale  their 
way  with  65%. 

A review  of  the  ACA’s  compilation  of 
gender  and  ethnic  composition  of  composi- 
tion of  detention  data  and  salary  levels  in 
adult  facilities  shows  that  in  2000  females  and 
minorities  experienced  discriminatory  dis- 
crepancies with  respect  to  pay.  For  example, 
Maine,  which  employs  88%  white  guards  and 
8%  black,  starts  employees  off  at  $35,699 
annually.  Mississippi  prisons  hire  83%  black 
guards  (and  60%  female)  and  only  1 7%  white 
offers  a starting  pay  of  $17,073,  barely  above 
the  U.S.  poverty  level. 

Contrary  to  Hollywood  stereotypes, 
not  all  guards  are  dummies.  The  educa- 
tional level  of  federal  guards,  in  1999, 
show  that  47  % had  at  least  a high  school 
diploma.  This  correlation  continues  up  the 
scale  with  Technical  school  (3  %),  some 
college  (33  %),  col- 
lege degrees  (15 
%)  and  graduate 
school  (2  %). 

So  what  is 
looming  in  the 
imminent  envisage- 
ment  of  the  prison 
and  jail  industry? 

This  study  predict- 
ed that  by  2010  the 
prisoner  popula- 
tion will  fall  back 
to  1.85  million. 

Much  of  the  reason 
for  this  prediction 
is  speculative  and 
given  the  expo- 
nential growth  of 
the  prison  and  jail 
population,  most 
likely  wrong. 
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More  lenient  sentencing  and  parole 
guidelines  is  predicted.  The  use  of  rehabs 
for  drug  offenders  and  quicker  parole  for 
non-violent,  non-sex  felons  is  also  forecast. 
Conservative  executive  and  legislative  arms 
of  government  are  also  tightening  their  fists 
around  fiscal  dollars  and  enacting  morato- 
riums on  prison  building.  However,  none 
of  that  has  come  to  pass. 

Other  experts  predict,  based  on  his- 
torical data,  a rise  in  prison  population  to 
between  2.1  and  2.4  million.  Certainly,  an 
unpredicted  poster  criminal  (McVeigh  or 
McDufif)  or  event  (Twin  Towers  or  Texas-7) 
could  again  engender  enough  public  outcry 
to  eclipse  either  prediction.  Given  the  rise 
of  sentences  and  sanctions  against  sex  and 
violent  defendants  and  no  change  in  US 
drug  laws,  it  is  highly  unlikely  that  detention 
populations  will  decline  any  time  soon. 

The  Bureau  of  Labor  Statistics  (BLS) 
estimates  that  19,999  guards  will  be 
needed  yearly  between  2002-2012  to  meet 
the  growth  and  replacement  needs  of  the 
prison  industry.  The  ACA  puts  this  figure 
at  30,000  citing  the  BLS’  failure  to  factor 
probationer  attrition  rates. 

Filling  the  void  for  qualified  staff  will 
remain  a problem  since  guards  will  neces- 
sarily come  from  the  same  pool  of  workers 
that  provide  policemen,  deputies,  and  a 
variety  of  homeland  security  positions. 

Neither  of  these  reports  factors  in 
the  “soldier  effect.”  National  defense 
consumes  much  of  the  manpower  that 
could  otherwise  fill  the  detention  void. 
Additionally,  many  guards  are  also  mem- 
bers of  the  National  Guard  and  Reserve 
units.  This  quickly  takes  a toll  during 
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times  of  war. 

Conclusions  drawn  from  this  data  pre- 
dict both  financial  and  personnel  problems. 
Recruitment,  training  and  overtime  pay  are 
certainly  going  to  be  factors.  Staff  short- 
ages, burnout  and  inexperience  all  bring 
their  own  consequences  to  the  table. 

Of  little  concern  for  either  study  was 
the  diminished  security  and  safety,  inside 
of  the  prisons,  that  would  result  from 
these  other  problems.  As  with  most  ex- 
pert prison  opinions  the  prison  problems 
seldom  focus  on  prisoner’s  problems.  The 
study  is  available  on  the  website  of  the 
National  Institute  of  Corrections.  FJ 
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Washington  Prisoners  Must  Pre-Pay  for  Record  Inspection 


The  Washington  Court  of  Ap- 
peals has  affirmed  a lower  court’s 
refusal  to  require  the  Washington  Depart- 
ment of  Corrections  (WDOC)  to  allow 
prisoners  to  inspect  records  without  pre- 
payment of  copy  and  postage  expenses. 

WDOC  Policy  No.  280.510  grants 
prisoners  “a  right  of  access  on  demand 
only  to  documents  in  their  own  file.”  Any 
other  “[documents  approved  for  disclo- 
sure are  copied  and  mailed”  only  after 
“a  20  cent  per  page  copying  charge”  and 
postage  expenses  are  received. 

WDOC  prisoner  Brandt  Sappenfield 
“made  several  written  requests  to  inspect 
certain  Corrections  records  (not  his  own 
file)...”  under  RCW  42.17,  Washington’s 
public  disclosure  act  (PDA).  Citing  Policy 
No.  280.510,  the  prison’s  “public  disclo- 
sure coordinator  compiled  187  pages  of 
documents  requested  by  ...  Sappenfield 
and  told  him  that  these  would  be  mailed 
upon  receipt  of  $46.62.” 

“Sappenfield  treated  this  response  as 
a denial  of  his  PDA  requests,”  and  “filed 
an  administrative  appeal  challenging  the 
validity  of  the  Corrections  policy.”  Sap- 
penfield “alleged  the  policy  was  contrary 
to  RCW  42.17.270  through  .290  and  was 
invalid  on  its  face  and  as  applied  to  his 
request.” 

WDOC’s  “central  PDA  administrator 
denied  the  appeal  because  the  requested 
records  were  not  part  of  ...  Sappenfield’s 
file  and  were  therefore  subject  to  its  poli- 
cy” regarding  pre-payment  of  costs. 

“Later ...  Sappenfield  asked  to  inspect 
two  additional  sets  of  records.  Corrections 
again  responded  that  there  would  be  a 20 
cents  per  page  charge  plus  postage.  The 
charges  would  total  $208.48  and  $16.93 
respectively....  Sappenfield  again  replied 
that  he  wished  only  to  inspect  the  docu- 
ments, not  to  receive  copies,  and  that  he 
was  unwilling  to  pay  any  fees.  He  asked 
to  inspect  the  records  himself.  He  did  not 
suggest  that  a non-prisoner  representative 
be  allowed  to  inspect  them  for  him.  ... 
Sappenfield  also  wrote  the  state  attorney 
general  and  asked  for  a review  of  Correc- 
tions’ denial  of  his  request  for  personal 
inspection  of  the  records.  He  again  did  not 
mention  the  idea  of  a representative.  An 
assistant  attorney  general  explained  that 
Corrections’  response  was  not  a refusal  to 
disclose  the  records.” 

“Sappenfield  then  sued  for  an  order 
for  Corrections  to  show  cause  why  the 
records  should  not  be  made  available 


for  personal  inspection.”  The  trial  court 
dismissed  the  action,  finding  “that  Correc- 
tions complied  with  the  PDA  by  making 
copies  available  by  mail  at  a reasonable 
charge.” 

The  State  Court  of  Appeals  af- 
firmed the  trial  court’s  dismissal  order, 
finding  that  “[t]he  trial  court  ...  correctly 
concluded  that  the  Corrections’  policy  is 
reasonable.  [Prisoners]  have  access  with- 
out charge  to  their  own  personal  records. 


The  class  of  all  Cook  County,  Illi- 
nois parole  violators  was  granted 
a preliminary  injunction  by  the  U.S.  Dis- 
trict Court,  Northern  District,  Eastern 
Division,  ordering  the  Illinois  Department 
of  Corrections  (IDOC)  to  conduct  prelimi- 
nary parole  revocation  hearings  within  ten 
days  after  arrest,  at  or  near  the  site  of  the 
alleged  violation.  The  injunction  halted 
IDOC’s  practice  of  taking  newly-arrested 
violators  first  to  the  Cook  County  Jail, 
then  to  Stateville  prison  and  finally  to  the 
prison  from  which  they  were  paroled  - all 
before  giving  them  their  legally-required 
preliminary  revocation  hearing. 

The  effect  of  IDOC’s  practice  had 
been  to  unconstitutionally  delay  due 
process  as  well  as  to  simply  deny  it  by 
removing  violators  from  the  area  where 
potentially-helpful  witnesses  were  located. 
A consent  decree  in  the  case  has  since  been 
preliminarily  approved. 

Charles  King  and  seven  other  named 
defendants  filed  suit  under  42  U.S.C.  § 
1983  seeking  future  injunctive  relief  for 
themselves  and  all  other  similarly  situated 
accused  parole  violators  who  were  spirited 
away  from  the  Cook  County  Jail  within  ten 
days  of  their  arrests  and  sent  to  remote 
prisons,  where  their  preliminary  parole 
revocation  hearings  were  often  not  held 
for  many  months.  Because  they  sought 
only  future  injunctive  relief  and  not  release 
from  custody,  § 1983  and  not  habeas  corpus 
was  the  instrument  of  choice.  (See,  e.g., 
Wilkinson  v.  Dotson , 125  S.Ct.  1242  (2005); 
PLN,  July  2005,  p.28).  [§  1983  is  the  proper 
vehicle  when  challenging  the  procedure,  but 
not  the  fact,  of  incarceration]. 

Plaintiffs’  attorneys,  Thomas  and  Kev- 
in Peters,  sought  relief  for  the  class  of  all 


Access  to  additional  public  records  can 
be  obtained  by  means  of  copies  mailed 
upon  payment  of  a reasonable  fee.”  The 
appellate  court  concluded  that  WDOC’s 
“procedures  appropriately  balance  public 
disclosure  act  mandates  with  its  duty  to 
manage”  prisoners.  See:  Sappenfield  v.  De- 
partment of  Corrections,  127  Wash.App. 
83, 1 10  P.3d  808  (Wash.App.  Div.  3, 2005), 
petition  for  review  denied,  156  Wash. 2d 
1013,  132  P.3d  146  (Wash.  2006). 


similarly-affected  Cook  County  parolees. 
It  is  estimated  that  over  500  parole  viola- 
tors’ rights  had  been  thus  abused  by  IDOC 
over  the  previous  two  years.  The  class  was 
defined  as  future  Cook  County  parole 
violators  who  are  (a)  taken  into  custody  at 
the  Cook  County  Jail,  (b)  transported  from 
the  jail  within  10  days  without  having  had  a 
preliminary  parole  revocation  hearing,  (c) 
transferred  to  IDOC,  and  (d)  held  without 
a preliminary  parole  revocation  hearing  for 
more  than  60  days. 

In  opposing  the  complaint,  IDOC 
argued  that  the  principles  of  Gerstein  v. 
Pugh,  420  U.S.  103  (1975)  should  prevail 
over  those  of  Morrissey  v.  Brewer,  408 
U.S.  471  (1972),  which  were  cited  by  the 
plaintiff  parole  violators.  Gerstein  dealt 
with  Fourth  Amendment  rights  to  a 
“prompt”  probable  cause  hearing  after 
a warrantless  arrest,  whereas  Morrissey 
dealt  with  Fourteenth  Amendment  due 
process  rights  to  protect  the  liberty  inter- 
est in  parole.  Morrissey  established  parole 
violators’  rights  to  a preliminary  hearing 
located  reasonably  near  the  place  of  the 
alleged  violation  and  as  promptly  as  con- 
venient after  arrest. 

The  district  court,  in  ruling  on  the 
plaintiffs’  motion  for  a preliminary 
injunction,  distinguished  Gerstein  and 
Morrissey  hearings.  Morrissey  hearings 
require  greater  due  process  protections, 
including  the  opportunity  to  call  wit- 
nesses, cross  examine  adverse  witnesses 
and  present  evidence,  in  addition  to  the 
right  to  counsel  and  the  right  to  per- 
sonally appear.  Moreover,  Gerstein  and 
Morrissey  hearings  are  distinguishable  on 
their  putative  results:  Whereas  a finding  of 
probable  cause  to  detain  in  Gerstein  does 
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not  prevent  release  on  bail,  such  a finding 
in  a Morrissey  hearing  “extinguishes  a 
parolee’s  right  to  ...  bail.” 

In  sum,  the  district  court  was  persuad- 
ed that  IDOC’s  policy  of  not  providing 
timely  preliminary  parole  revocation 
hearings  within  ten  days  while  the  ar- 
restees were  still  at  the  Cook  County  Jail 
violated  their  Fourteenth  Amendment  due 
process  rights  under  Morrissey.  Further, 
the  court  noted  that  “parolees  have  a lim- 
ited constitutional  right  to  confront  and 
cross  examine  persons  who  have  provided 
testimony  or  evidence  which  could  be  used 
to  revoke  parole.” 

Rather  than  take  the  case  to  trial, 
IDOC  agreed  to  enter  into  a consent 
decree.  The  consent  decree  includes  the 
following  provisions:  1)  Accused  pa- 
role violators  shall  be  transferred  to  the 
IDOC’s  Northern  Reception  and  Clas- 
sification Center  at  Stateville  within  five 
calendar  days  after  a parole  violation 
warrant  is  issued,  and  a preliminary  parole 
revocation  hearing  shall  be  held  within  10 
business  days  of  imprisonment.  If  such 
transfers  to  the  IDOC  are  not  possible, 
a preliminary  revocation  hearing  shall 
be  held  at  the  applicable  Cook  County 
facility  within  10  business  days  of  impris- 
onment. 2)  All  such  revocation  hearings 
shall  include  due  process  protections  as 
set  forth  under  the  Morrissey  standard, 
including  an  investigation  of  the  police 
report  and  an  interview  with  the  arrest- 
ing officer  (a  “King  Investigation”).  The 
results  of  the  King  Investigation  shall  be 
disclosed  at  the  revocation  hearing,  and 
the  accused  parole  violator  has  the  right 
to  cross  examine  the  investigator,  the  right 
to  present  written  evidence  and  the  right 
to  counsel.  3)  Accused  parole  violators 
will  be  notified  of  the  written  findings 
of  the  hearing  officer  within  24  hours.  If 
a finding  of  probable  cause  is  made,  the 
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parole  violator  may  be  transferred  to  any 
IDOC  facility. 

Additionally,  the  John  Howard 
Association  (JHA)  was  appointed  to 
monitor  the  consent  decree  for  a period 
of  one  year,  with  the  monitoring  fees  to 
be  paid  by  IDOC  ($150/hour  for  JHA 
Executive  Director  Malcolm  C.  Young, 
$125/hour  for  JHA  Director  Charles  A. 
Fasano,  and  $ 100/hour  for  other  JHA 
staff  members).  The  consent  decree  also 
specified  that  IDOC  would  pay  plaintiffs’ 


counsel  attorney  fees  in  the  amount  of 
$25,987.50,  calculated  at  $135/hour;  any 
final  attorney  fees  in  excess  of  those  speci- 
fied in  the  decree  will  be  billed  at  the  end 
of  the  monitoring  period. 

The  proposed  consent  decree  was  pre- 
liminarily approved  by  the  district  court 
on  November  2, 2006,  and  notification  of 
the  class  members  was  ordered.  A fairness 
hearing  is  scheduled  for  January  19, 2007. 
See:  King  v.  Walker , USDC  ND  111.,  East- 
ern Div.,  Case  No.  l:06-CV-00204.  F! 
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"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
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- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 
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California  Lifer  Hearing  Backlog  Increases  Despite 
Court  Order  To  Catch  Up 


The  Marin  County  Superior  Court, 
which  had  directed  the  California 
Board  of  Parole  Hearings  (Board)  to  take 
the  necessary  steps  to  cut  its  lifer  hearing 
backlog  in  2001  when  it  was  2,058  hear- 
ings behind  (and  would  take  21  months  to 
abate),  was  distressed  to  learn  in  February 
2006  that  the  backlog  had  increased  55  % 
to  3,200  overdue  hearings.  The  Honorable 
Verna  Adams  further  ordered  the  Board 
not  to  “remedy”  lifer  hearing  untimeliness 
by  arbitrarily  issuing  multi-year  parole 
denials. 

Judge  Adams  accepted  the  untimely- 
hearing  plight  of  California’s  lifers  as  a 
state-wide  habeas  corpus  class  action  in 
In  Re  Rutherford.  Originally,  in  2001,  this 
writer  had  assisted  Jerry  Rutherford  in  his 
habeas  petition  protesting  that  his  overdue 
hearing  was  long  past  the  statutory  limit 
of  two  years.  After  giving  him  a belated 
hearing  (parole  denied),  the  Board  was 
again  way  late  for  his  subsequent  hearing. 
Upon  Rutherford’s  renewed  complaint, 
Judge  Adams  re-opened  the  case  and  ap- 
pointed the  Prison  Law  Office  (PLO)  as 
class  counsel. 

On  February  15,  2006,  the  court 
defined  the  class  as  “all  prisoners  serv- 
ing indeterminate  terms  of  life  with 
the  possibility  of  parole,  and  who  have 
approached  or  exceeded  their  MEPDs 
[minimum  eligible  parole  date]  without 
receiving  their  parole  hearings  within  the 
time  required  by  Penal  Code  §§  3041  and 
3041.5.”  Reviewing  the  evidence,  “the 
court  found]  inescapable  the  conclusion 
that  Respondents  are  failing  to  furnish 
timely  parole  eligibility  hearings  ...  and 
that  the  backlog  is  increasing  at  an  alarm- 
ing rate.”  Retaining  jurisdiction,  the  court 
ordered  the  parties  to  enter  into  a stipula- 
tion to  resolve  the  problem,  and  awarded 
the  PLO  attorney  fees. 

On  March  23,  2006,  the  court  ap- 
proved stipulated  procedures  outlined  in 
a Remedial  Plan  which  included  90-day 
reports  on  reduction  of  the  hearing  back- 
log. This  process  would  continue  until  the 
backlog  was  less  than  five  percent  and  re- 
mained so  continuously  for  twelve  months 
— to  be  achieved  within  18  months. 

On  May  5,  2006,  not  satisfied  with 
progress  and  disturbed  by  new  reports 
of  a rash  of  multi-year  denials,  the  court 
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ordered,  inter  alia,  that  “[respondents] 
may  not  deny  further  parole  consider- 
ation for  more  than  one  year  in  the  case 
of  prisoners  who  have  formerly  been 
denied  for  one  year,  in  the  absence  of 
a significant  change  in  circumstances, 
which  must  be  stated  on  the  record.” 
The  court  also  ordered  the  Board  to 
stop  coercing  lifers  into  off-the-record 
“deals”  to  forgo  hearings  (i.e. , waive 
their  rights)  to  gain  the  “benefit”  of  a 
shorter  denial,  rather  than  assuredly 
be  given  a longer  denial  if  they  entered 
the  hearing  room.  Judge  Adams  bluntly 
called  this  Board  practice  “illegal  and 
certainly  immoral.” 

While  the  Board  agreed  to  the  long- 
term reduction  of  its  hearing  backlog,  it 
rejected  and  appealed  the  order  to  not  give 
out  multi-year  denials  following  either  a 
previous  grant  of  parole  or  a one-year 
denial,  absent  new  cause.  Lifers  have 
lately  reported  suffering  two-year  deni- 
als following  prior  grants  of  parole,  and 
even  longer  denials  following  one-year 
denials  — all  absent  new  cause.  Showing 
judicial  restraint,  Judge  Adams  termed 
this  practice  “baffling.”  The  court  cited 
a 1994  statute  that  required  the  Board  to 
promulgate  regulations  setting  forth  crite- 
ria for  such  multi-year  denials,  lamenting, 


In  a ground-breaking  decision  the 
Court  of  Appeals  for  the  Seventh 
Circuit  held  that  the  Vienna  Convention 
on  Consular  Relations  (Vienna  Conven- 
tion) created  individual  rights  to  consular 
notification  that  may  be  enforced  in  a civil 
action.  Thus,  the  Seventh  Circuit  allowed 
a former  state  prisoner  who  had  not  been 
afforded  his  Vienna  Convention  right  to 
consular  notification  to  sue,  in  federal 
court,  the  state  officials  who  denied  him 
those  rights. 

Tejpaul  S.  Jogi,  a citizen  of  India  and 
former  Illinois  state  prisoner,  was  charged 
with  aggravated  battery  with  a firearm  in 
Champaign  County,  Illinois.  He  pleaded 
guilty  and  was  sentenced  to  twelve  years 


“They  haven’t  done  that  and  12  years  have 
elapsed.”  An  appellate  ruling  favoring  the 
class  would  seriously  crunch  the  “breath- 
ing room”  the  Board  has  created  by  this 
illicit  practice. 

Class  counsel  Keith  Wattley  of  the 
PLO  asked  the  court  in  August  2006  to 
put  a stop  to  the  Board’s  plan  to  hire  17 
forensic  psychologists  to  conduct  lifer 
psychological  exams  beginning  October  1, 
2006.  When  Wattley  pointed  out  that  this 
personnel  switch  would  necessarily  cause 
hearing  postponements  due  to  delays  in 
preparing  psychological  reports,  the  court 
put  a stop  to  it.  Additionally,  the  court  is 
considering  a request  to  order  a survey  to 
find  out  how  many  prisoners  have  been 
impacted  by  the  unlawful  “take-a-deal” 
hearing  postponement  tactic.  In  August 
2006,  Wattley  announced  that  he  will  be 
leaving  the  PLO  to  go  into  private  prac- 
tice, but  that  the  PLO  will  continue  to 
represent  the  class. 

On  a sad  note,  our  brother  Jerry 
Rutherford  passed  away  recently  from 
Hepatitis-C.  The  class  action  has  been 
recaptioned  In  re  Lugo,  but  retains  the 
same  case  number.  See:  In  re  Lugo,  Marin 
Superior  Court  No.  SC135399A. 

Other  source:  Sacramento  Bee. 


in  prison,  but  was  removed  to  India  after 
having  served  six  of  the  twelve  years.  Dur- 
ing his  incarceration,  Jogi  learned  of  his 
Vienna  Convention  right  to  consular  noti- 
fication. Because  no  state  official  had  ever 
notified  him  of  his  Vienna  Convention 
rights,  he  filed  a lawsuit  against  various 
police  and  prosecution  officials  in  federal 
court  under  the  Alien  Tort  Statute  (ATS), 
28  U.S.C.  § 1350.  The  ATS  establishes 
jurisdiction  for  federal  district  court  in 
cases  where  a tort  is  committed  against  an 
alien  in  violation  of  a treaty  of  the  United 
States.  The  district  court  dismissed  the 
suit,  stating  that  Jogi  had  failed  to  plead 
a tort  under  the  ATS.  Jogi  appealed  to  the 
Seventh  Circuit. 


Vienna  Convention  Creates  Individually 
Enforceable  Rights 

by  Matthew  T.  Clarke 


30 


Prison  Legal  News 


This  case  was  complex  and  involved 
several  novel  issues.  The  first  issue  the 
Seventh  Circuit  was  required  to  decide  was 
whether  the  district  court  had  subject  mat- 
ter jurisdiction.  It  held  that  the  Supreme 
Court’s  decision  in  Sosa  v.  Alvarez-Mach- 
ain,  124  S.Ct.  2739  (2004),  helped  clarify 
that  the  district  court  did  have  subject 
matter  jurisdiction  over  this  case.  How- 
ever, the  Sosa  opinion  also  made  it  clear 
that  only  “torts  in  violation  of  the  laws 
of  nations”  would  have  been  enforceable 
through  the  ATS,  opening  the  question  of 
whether  the  Vienna  Convention  created  an 
individual  right  enforceable  by  an  individ- 
ual as  a violation  of  the  laws  of  nations, 
or  whether  only  relationships  between  the 
national  governments  themselves  could  be 
considered  when  contemplating  whether 
there  had  been  a violation  of  the  laws  of 
nations. 

The  defendants  cited  the  preamble 
to  the  Vienna  Convention,  which  states 
that  the  purpose  of  the  establishment 
of  consular  relations  between  sovereign 
states  “is  not  to  benefit  individuals  but 
to  ensure  the  efficient  performance  of 
functions  by  consular  posts  on  behalf 
of  their  respective  states.”  The  Seventh 
Circuit,  however,  ruled  that  regardless 
of  the  language  used  in  the  preamble, 
the  specific  language  in  Article  5 of  the 
Vienna  Convention  indicates  that  the 
Convention  was  intended  to  help  both 
individuals  and  nations.  Furthermore, 
Article  36  states  that  an  alien  must  be 
informed  of  the  right  to  have  the  alien’s 
consular  officials  notified  of  the  arrest 
and  the  charges,  and  that  the  govern- 
ment making  the  arrest  must  promptly 
make  that  notification  if  requested  by 
the  alien.  Article  36  also  guarantees  the 
individual  right  to  private  communica- 
tions with  consular  officials.  Thus,  the 
appellate  court  found  that  Articles  5 and 
36  create  an  individual  right  to  consular 
notification. 

The  Seventh  Circuit  also  held  that  the 
Vienna  Convention  was  self-executing. 
Thus,  it  did  not  require  any  additional 
complementary  acts  of  legislation  to  be 
enforceable  in  the  federal  courts.  The 
Seventh  Circuit  noted  that  this  was  the 
position  of  the  United  States  government 
when  the  convention  was  enacted,  and  was 
the  position  taken  by  the  United  States 
as  amicus  curiae  in  the  Supreme  Court 
case  of  Medellin  v.  Dretke,  125  S.Ct.  2088 
(2005). 

Because  the  United  States  ratified 
the  Vienna  Convention,  it  is  considered 
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the  supreme  law  of  the  land,  on  full  and 
equal  parity  with  laws  enacted  by  Con- 
gress. In  Breard  v.  Greene,  523  U.S.  371, 
118  S.Ct  1352,  140  L.Ed2d  529  (1998), 
the  Supreme  Court  had  stated  that  Article 
36  “arguably  confers  on  an  individual  the 
right  to  consular  assistance  following  an 
arrest.”  The  Seventh  Circuit  used  this,  in 
addition  to  cases  from  other  circuits  and 
two  recent  International  Court  of  Jus- 
tice (World  Court)  cases  to  find  that  the 
Vienna  Convention  creates  individually 
enforceable  rights. 

Another  unique  issue  in  this  case  was 
whether  the  rights  created  by  the  Vienna 
Convention  were  enforceable  in  a civil 
action.  Some  federal  circuit  courts  had 
previously  held  that  Vienna  Convention 
rights  were  not  enforceable  in  a criminal 
case  or  that  there  was  no  remedy  available 
in  a criminal  case  for  violation  of  Vienna 
Convention  rights.  The  Seventh  Circuit 
held  that  these  rulings  were  irrelevant 
when  determining  whether  the  Vienna 
Convention  rights  were  enforceable  in 
a civil  action.  The  Seventh  Circuit  then 
held  that  Vienna  Convention  rights  were 
privately  enforceable  in  a federal  civil  ac- 
tion. Because  Jogi  was  relying  on  a specific 
statute,  rather  than  the  common  law  of 
nations,  he  was  not  required  to  show  that 
the  violation  was  “shocking  egregious.” 
Instead,  treaty-based  violations  are  ana- 
lyzed in  a manner  similar  to  claims  of  a 
violation  of  a statute. 

The  Seventh  Circuit  further  held  that 
Jogi’s  claim  was  not  barred  by  Heck  v. 
Humphrey,  512  U.S.  477,  114  S.Ct.  2364 
(1994),  because  it  could  have  no  effect  on 
his  conviction  or  sentence,  which  he  had 
already  served  in  its  entirety.  The  judg- 
ment of  the  district  court  was  reversed  and 
the  case  remanded  for  further  proceedings. 
See:  Jogi  v.  Voges,  425  F.3d  367  (7th  Cir. 
2005).  PI 
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Washington  Prisoner  Sues  Over  Bogus  Disciplinary  Actions; 

State  Settles  for  $1,500 


The  Washington  State  Department 
of  Corrections  (DOC)  has  paid 
one  of  its  prisoners  $1,500  to  dismiss  a 
civil  rights  action  he  filed  after  disciplinary 
actions  taken  against  him  were  vacated  for 
being  unlawful. 

Lonnie  Burton  is  a Washington  state 
prisoner  who,  in  April  of  2001,  was  serv- 
ing time  at  the  Stafford  Creek  Correction 
Center  in  Aberdeen.  An  unidentified 
Stafford  Creek  guard  who  claimed  Bur- 
ton had  been  billing  collect  calls  to  third 
parties  infracted  him  for  soliciting  ser- 
vices he  couldn’t  pay  for.  He  was  found 
guilty  and  sanctioned  to  twenty  days  of 
cell  confinement  and  twenty  days  loss  of 
good  time. 

He  was  soon  transferred  to  the 
Airway  Heights  Correction  Center  near 
Spokane.  In  August  of  2001,  an  Airway 
Heights  guard  named  Castillo  found  a 
crude  outline  of  a cell  key,  a small  con- 
tainer of  urine,  and  material  from  adult 
book  vendors  during  a search  of  Burton’s 
cell.  He  was  infracted  and  found  guilty 
of  possessing  material  likely  to  be  used 
in  an  escape  attempt  and  creating  a risk 
of  injury  through  careless  behavior.  His 
sanctions  for  these  transgressions  were 
six  days  of  segregation  and  one-hundred- 
twenty  days  loss  of  good  time. 

After  unsuccessfully  appealing  within 
the  DOC,  Burton  challenged  the  infrac- 
tion’s validity  in  a Personal  Restraint 
Petition  in  the  state  court  of  appeals. 
The  Attorney  General  agreed  that  he’d 
been  sanctioned  in  error  and  had  the 
infractions  expunged  and  his  good  time 
restored. 

Burton  then  hied  a civil  rights  action 
under  42  U.S.C.  § 1983  in  the  federal  dis- 
trict court  at  Tacoma.  He  claimed,  among 
other  things,  that  the  DOC  violated  his 
right  to  due  process  of  law  in  violation  of 
the  Fourteenth  Amendment  to  the  U.S. 
Constitution  when  it  rescinded  his  good 
time  credits  through  invalid  disciplinary 
actions.  He  sought  both  injunctive  and 
monetary  relief. 

On  summary  judgment,  the  court 
dismissed  all  of  Burton’s  claims  except 
the  above  due  process  claim.  A prisoner 
cannot  attack  the  length  of  his  sentence 
in  a § 1983  action.  But  once  a prisoner 
has  prevailed  in  an  action  that  reduces 
the  length  of  his  sentence  because  of  a 
constitutional  error,  as  Burton  had  done 


by  getting  his  good  time  restored  through 
vacation  of  the  disciplinary  actions,  he 
may  sue  for  damages  under  § 1983.  Thus, 
the  court  held  that  Burton  must  be  al- 
lowed to  proceed  on  this  claim. 

Faced  with  the  prospect  of  taking 


Grant  County,  Washington  en- 
tered into  a sweeping  settlement 
to  resolve  a class-action  lawsuit  alleging 
that  its  indigent  defense  system  was  con- 
stitutionally deficient. 

Prior  to  February  12,  2004,  Grant 
County  “maintained  a contract  system  of 
providing  for  the  defense  of  indigent”  fel- 
ony defendants.  The  County  “contracted 
with  one  attorney  or  law  firm  to  provide 
all  indigent  defense  services,”  including 
“representation  in  connection  with  pre- 
charging activities,  pre-trial  hearings,  plea 
negotiations,  trial,  post-trial  motions, 
filing  notices  of  appeal,  probation  revo- 
cation hearings,  certain  civil  proceedings, 
and  material  witness  proceedings.” 

Between  January  1996  and  December 
31,  2000,  the  County  contracted  with 
the  firm  of  Earl  & Earl,  PS.,  to  provide 
all  indigent  defense  in  felony  cases.  The 
firm  was  permitted  to  delegate  cases  to 
other  attorneys,  and  commonly  did  so. 
Beginning  in  December  2000,  the  County 
entered  into  an  exclusive  five-year  felony 
indigent  defense  contract  with  attorney 
Thomas  Earl. 

Under  that  contract,  Earl  was  paid  “a 
flat  fee  for  representation  of  all  indigent 
persons  in  connection  with  felony  crimi- 
nal matters...  regardless  of  the  number 
of  cases,  the  complexity  of  the  cases,  or 
the  actual  costs  incurred  in  the  defense  of 
the  cases.”  The  flat  fee  covered  “attorney’s 
fees,  expert  witness  fees,  private  investiga- 
tor fees  and  all  other”  defense  costs. 

One  of  the  attorneys  Earl  delegated 
cases  to  was  Guillermo  Romero.  In  two 
cases  against  Earl  and  two  cases  against 
Romero,  state  and  federal  courts  found 
that  both  attorneys  provided  seriously 
deficient  counsel.  The  County  was  aware 
of  these  findings  but  took  no  action. 
Fifteen  days  apart,  in  200 1 , the  Wash- 


a losing  case  to  trial,  DOC’s  Deputy 
Secretary,  Eldon  Vail,  signed  an  agree- 
ment to  pay  Burton  $1,500  to  dismiss  the 
suit  on  August  18,  2005.  See:  Burton  v. 
Waddington,  USDC  WDWA,  Case  No. 
C03-501-FDB.  P 


ington  State  Bar  Association  (WSBA) 
initiated  disciplinary  proceedings  against 
both  Earl  and  Romero,  related  to  unethi- 
cal conduct  committed  as  Grant  County 
public  defenders.  On  November  15, 2002, 
the  WSBA  recommended  that  Romero  be 
disbarred  for  committing  multiple  ethical 
violations.  On  June  17,  2003,  the  WSBA 
recommended  that  Earl  be  disbarred 
for  multiple  ethical  violations  including 
charging  indigent  clients  money.  The 
County  was  aware  of  the  WSBA  decisions, 
but  took  no  action. 

Despite  the  WSBA  findings,  Earl’s 
contract  was  not  terminated.  On  February 
12, 2004,  the  Washington  Supreme  Court 
ordered  Earl’s  immediate  suspension  but 
he  continued  to  appear  in  court  as  Grant 
County  Public  Defender  until  February 
17,  2004. 

Despite  knowing  of  Earl’s  disbar- 
ment for  2 and  a half  years,  the  County 
took  no  action  to  ensure  that  indigent 
defense  services  were  not  interrupted  on 
the  effective  date  of  Earl’s  suspension. 
The  indigent  defense  system  was  thrown 
into  chaos.  Judges  “issued  a plan  to  con- 
script attorneys  - including  trusts  and 
estates  attorneys,  business  attorneys,  and 
others  with  no  criminal  defense  experi- 
ence - to  represent  indigent  persons  in 
felony  matters.  The  only  ‘qualification’ 
for  this  compulsory  service”  was  “that  the 
attorney’s  place  of  work  not  be  located  too 
far  from  the  courthouse.” 

Until  February  12, 2004,  Earl  handled 
more  than  300  cases  per  year;  double  the 
WSBA’s  recommended  cap  of  150  cases 
per  year.  After  Earl’s  suspension  there 
were  no  limits  and  attorneys  were  fre- 
quently assigned  28  new  cases  per  month 
(336  per  year),  or  more. 

Under  the  2000-2005  contract,  the 
indigent  defense  budget  was  fixed  at 
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$500,000,  to  cover  all  defense  costs.  “For 
many  years  prior  to  February  2004, 
costs  for  expert  witnesses,  investigators 
and  similar  expenses  were  required  to 
be  paid  out  of  the  same  limited  funds.... 
This  created  a conflict  of  interest  for  at- 
torneys, required  to  choose  between  their 
own  income  and  retaining  an  expert  or 
investigator  for  a client.”  Often  indigent 
clients  were  deprived  of  essential  services 
as  a result  of  this  arrangement. 

In  April  2004,  the  American  Civil 
Liberties  Union  of  Washington  (ACLU), 
Columbia  Legal  Services  and  two  private 
law  firms  brought  suit  in  the  Kittitas 
County  Superior  Court,  alleging  that 
the  Grant  County  indigent  defense  sys- 
tem deprived  indigent  felony  defendants 
of  effective  assistance  of  counsel,  in 
violation  of  the  Washington  and  United 
States  Constitutions.  On  September  13, 
2004,  the  court  certified  the  case  as  a 
class  action. 

On  October  14,  2005,  the  court  de- 
nied the  County’s  motion  for  summary 
judgment,  and  granted  the  plaintiff  class 
partial  summary  judgment.  On  November 
2,  2005,  the  parties  entered  into  a com- 
prehensive settlement  agreement  which 
brought  sweeping  change’s  to  the  indigent 
defense  system.  The  County  agreed  to:  a 
150  case  cap  on  attorney  caseloads,  the 
imposition  increased  funding  for  attorney 
fees,  separate  funding  for  investigators, 
expert  witnesses  and  other  defense  costs. 
The  Settlement  also  required  the  creation 
of  a conflict  of  interest  check  system  and 
a complaint  system  for  indigent  defen- 
dants. 

The  County  paid  the  plaintiff  class 
$500,000  as  partial  payment  of  attorneys’ 
fees  and  costs.  It  agreed  to  additional 
payments  of  $100,000  per  year,  for  up 
to  six  years.  The  litigation  was  stayed  for 
six  years,  unless  full  compliance  is  found 
after  five  years  (2010).  See:  Best  v.  Granty 
Countv,  Kittitas  County  Superior  Court 
No.  04-2-00189-0. 

Similar  problems  with  the  Thurston 
County,  Washington,  misdemeanor 
indigent  defense  system  have  drawn  the 
attention  of  the  ACLU.  But  County  of- 
ficials are  not  moved.  “I  think  they’ll  sue 
us,”  says  Thurston  County  Prosecutor  Ed 
Holm.  “I  don’t  think  we’ll  settle.”  Com- 
missioner Bob  Macleod  agreed,  stating 
“I  don’t  anticipate  we  would  add  to  the 
assigned  counsel  at  this  time.”  PI 

Additional  sources:  The  Seattle  Times, 
The  Olympian 
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A Michigan  federal  jury  awarded 
a former  prisoner  $214,000  in 
damages  for  injuries  caused  by  policies  at 
the  Grand  Traverse  County  Jail  that  failed 
to  assure  she  received  her  Dilantin. 

The  plaintiff  in  this  case,  Amy  Lynn 
Ford,  was  on  probation  for  a domestic 
assault  conviction.  The  evening  before 
reporting  to  her  probation  officer  she  con- 
sumed four  to  six  beers,  which  registered 
on  a breath  test.  Ford  was  arrested  for  a 
probation  violation  and  taken  to  jail. 

While  being  booked,  she  advised 
guards  that  she  was  a epileptic  and  she  had 
not  taken  her  Dilantin  that  day.  This  was 
reported  on  the  booking  questionnaire 
and  placed  in  the  nurse’s  inbox.  Ford  was 
then  taken  to  a cell,  where  she  refused  to 
utilize  the  bottom  bunk. 

While  sleeping  on  the  top  bunk  she 
experienced  a seizure,  causing  a fall  that 
broke  her  hip  and  collarbone.  Ford’s 
lawsuit  contended  cruel  and  unusual 
punishment.  The  jury  found  the  guards 
were  not  deliberately  indifferent  to  her 
condition. 


The  jail’s  policy,  however,  of  notifying 
the  nurse  by  placing  a notice  in  an  inbox, 
was  found  to  be  deliberately  indifferent. 
The  nurse  made  her  own  hours  on  Sun- 
days, the  day  of  the  incident.  Guards  had 
no  idea  if  the  nurse  was  coming  or  going 
and  at  what  time  she  would  receive  the 
notice.  They  could  have  easily  called  her  to 
alert  to  the  medical  concern,  which  would 
have  resulted  in  Dilantin  being  provided. 

The  jury  found  the  jail’s  policy  related 
to  providing  the  Dilantin  was  the  cause  of 
Ford’s  injuries,  and  awarded  her  $214,000 
on  May  5,  2006.  She  was  represented  by 
Fredrick  E.  Mackraz  of  Grand  Rapids. 
“What  I take  away  from  the  verdict  is  that 
the  jury  felt  the  policies  and  customs  of 
the  county  were  a moving  force  behind 
the  constitutional  violation,”  said  Mack- 
raz. See:  Ford  v.  Grand  Traverse  Countv, 
USDC  WD  MI,  Case  No:  1 :04-CV-00682- 
MOB.  P 
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Attention  inmates:  You  need  mail  when  you’re  in  jail!! 

Here  is  all  the  information  you  need  to  place  your  ad  on 

www.inmate-connection.com 

First  name,  last  name,  inmate  ID#,  facility  name, 
COMPLETE  Mailing  Address,  your  sex,  D.O.B.,  race. 
Interested  in  men,  women,  friends  or  legal  help  (choose  1). 
Convicted  of,  release  date.  All  ads  run  for  1 year. 

Send  200  word  ad,  photo  and  $25.00  check  or  money  order  to: 
lnmate-Connection.com 
P.O.  Box  83897 
Los  Angeles,  CA  90083 

We  will  return  your  photo  along  with  a copy  of  your  web  page. 
lnmate-Connection.com  is  a legitimate  service  registered  in 
the  State  of  California.  Price  doubled  for  all  extras. 

Send  self-addressed  stamped  envelope  for  all  inquiries. 
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Illegal  Strip  Searches  Cost  MTC,  New  Mexico  County  $8.5  Million 


Management  and  Training  Cor- 
poration (MTC)  and  Santa  Fe 
County,  New  Mexico,  will  pay  $8.5  million 
to  settle  with  an  estimated  13,000  former 
prisoners  who  were  unconstitutionally 
strip  searched  at  the  Santa.  Fe  County 
Detention  Facility  between  January  2002 
and  June  2006.  The  Utah-based  MTC, 
which  operated  the  jail  from  October  2001 
until  April  2005  under  a contract  with  the 
county,  will  be  responsible  for  the  bulk  of 
the  payout-$8  million-while  the  county 
will  pay  $500,000,  according  to  the  settle- 
ment agreement  filed  in  federal  court  on 
July  6,  2006. 

The  jail’s  blanket  strip  search  policy 
was  first  brought  to  light  in  September 
2004  when  a local  newspaper  ran  a story 
on  Lisa  Leyba,  36,  a cocktail  waitress 
and  bartender  who  was  strip  searched 
following  her  arrest  for  serving  alcohol 
to  a minor.  She  believed  the  doorman 
had  checked  IDs,  she  said.  Leyba,  like 
seven  of  the  other  named  plaintiffs,  had 
never  been  arrested  in  her  life  prior  to  the 
alleged  offense  that  led  to  her  being  strip 
searched.  The  charges  against  Leyba  were 
later  dropped,  according  to  her  attorney  in 
the  criminal  case,  Dan  Marlowe. 

The  lawsuit  alleged  jailers  strip 
searched  every  person  processed  into  the 
jail  regardless  of  any  reasonable  suspicion 
they  harbored  contraband  or  weapons 
and  despite  clearly  established  law.  Filed 
in  the  U.S.  District  Court  for  the  District 
of  New  Mexico  on  January  12,  2005,  the 
lawsuit  alleged  claims  under  42  U.S.C.  § 
1983  and  the  New  Mexico  Tort  Claims 
Act.  MTC  abandoned  the  policy  three 
months  after  the  lawsuit  was  filed. 

The  11  named  plaintiffs  will  each 
receive  $42,750  under  the  agreement. 
Payments  ranging  from  $1,000  to  $3,500 
will  be  awarded  to  the  individual  class 
members  depending  on  when  the  strip 
searches  occurred  and  other  factors,  such 
as  whether  their  breasts  or  genitals  were 
touched  and  whether  they  were  a victim  of 
prior  sexual  abuse.  Also,  the  Santa  Fe  law 
firm  Rothstein,  Donatelli,  Hughes,  Dahl- 
strom  and  Schoenburg,  which  represented 
the  plaintiffs,  will  receive  $2  million  in  fees 
and  expenses. 

Leyba  and  another  named  plaintiff, 
Kristi  Seibold,  51,  said  the  money  is  not 
as  important  as  making  sure  others  will 
not  be  subjected  to  the  same  humiliation 
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they  were.  “It’s  bad  enough  to  get  arrested 
knowing  you’re  innocent,  without  hav- 
ing to  then  get  humiliated  and  degraded 
afterward,”  Leyba  said.  “You  carry  it 
with  you.” 

Seibold,  a mother  of  two  teenage 
boys,  was  strip  searched  twice  at  the  jail 
in  2006:  The  first  time  following  her  arrest 
for  an  unpaid  ticket  that  had  in  fact  been 
paid,  and  again  after  she  was  arrested 
on  a charge,  later  dismissed,  of  failing  to 
surrender  her  dog  to  an  animal  control 


A Michigan  federal  district  court 
has  held  that  the  Prison  Litigation 
Reform  Act’s  (PLRA)  prohibition  of  mental 
or  emotional  damages  without  physical  in- 
jury is  unconstitutional  as  applied  to  First 
Amendment  Violation  Claims. 

A jury  awarded  Michigan  prisoner 
Darrell  Siggers-El  $4,000  in  economic 
damages,  $15,000  in  mental  or  emotional 
damages,  and  $200,000  in  punitive  dam- 
ages. The  award  came  in  Siggers-El’s 
retaliation  claim,  which  alleged  he  was 
given  a retaliatory  transfer  for  making 
informal  complaints  to  prison  officials 
about  a guard’s  refusal  to  issue  disburse- 
ments to  Siggers-El’s  black  attorney 
from  his  prison  account.  PLN previously 
reported  the  decision  to  deny  the  guard 
qualified  immunity.  See:  Siggers-El  v. 
Barlow,  412  F.3d  693  (6th  Cir.  2005). 

After  trial,  the  guard  sought  a new 
trial  or  remitter.  First,  he  argued  the 
PLRA  prohibits  damages  for  mental 
or  emotional  injury  unless  there  exists 
more  than  de  minimus  physical  injury. 
The  Court  held  that  “to  bar  mental  or 
emotional  damages  would  effectively  im- 
munize officials  from  liability  for  severe 
constitutional  violations,  so  long  as  no 
physical  injury  is  established.” 

The  Court  then  quoted  a persuasive 
hypothetical  situation.  In  one  case,  a 
sadistic  guard  holds  an  unloaded  gun  to 
a prisoner’s  head,  pulling  the  trigger,  or 
stages  a mock  execution  in  an  adjacent 
cell.  While  “The  emotional  harm  could 
be  catastrophic,”  it  “would  be  non- 
compensable.”  Yet,  if  a guard  pushed  a 
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officer.  “It  was  absolutely  humiliating 
and  shocking,”  Seibold  said  of  being  strip 
searched. 

The  plaintiffs  were  represented  by  at- 
torneys John  Bienvenu,  Mark  Donatelli, 
and  Robert  R.  Rothstein.  See:  Leyba  v. 
Santa  Fe  County  Board  of  Commissioners, 
USDC  D NM,  Case  No.  CIV-05-0036- 
BD/ACT.  S'! 

Additional  sources:  Journal,  The  New 
Mexican 


prisoner  without  cause  and  that  prisoner 
broke  his  finger,”  all  emotional  damages 
proximately  cause  by  the  incident  would 
be  permitted.” 

The  Court  held  that  since  First 
Amendment  violations  rarely,  if  ever,  re- 
sult in  physical  injuries,  construction  of  the 
PLRA  against  recovery  of  damages  would 
defeat  congressional  intent  and  render 
constitutional  protections  meaningless. 
“Congress  did  not  intend  to  allow  ‘prison 
officials  to  violate  inmate  First  Amend- 
ment rights  with  impunity,  resolute  with 
the  knowledge’  that  First  Amendment 
violations  will  almost  never  result  in  physi- 
cal injuries,”  the  Court  said.  It,  therefore, 
refused  to  grant  a new  trial  or  remitter  on 
the  mental  or  emotional  damage  award. 

The  punitive  damage  award  was  also 
not  found  to  be  excessive  because  the 
guard’s  act  was  found  to  be  reprehensible, 
retaliatory,  and  malicious.  The  guard 
knew  the  prisoner’s  transfer  would  cost 
him  one  of  the  best  jobs  in  the  prison, 
prevent  him  from  seeing  his  lawyer,  paying 
his  lawyer,  and  from  seeing  his  emotion- 
ally disabled  daughter. 

Finally,  the  Court  awarded  Siggers-El 
$90,875.95  in  attorney  fees  and  $1,964.07 
in  costs.  His  representation  was  mainly 
handled  by  students  of  the  University 
of  Michigan’s  law  school  Clinical  Law 
Program.  Because  “the  Jury  found  the 
defendant  lied  about  the  reasons  for  the 
Plaintiff’s  transfer,”  the  Court  required 
Siggers-El  to  pay  only  $1  of  his  judgment 
for  attorney  fees.  See:  Siggers-El  v.  Barlow, 
433  F.Supp.2d  811  (E.D.  Mich  2006).  S'! 
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PLRA’s  Mental  and  Emotional  Damage 
Award  Ban  Unconstitutional  in  $219,000 
First  Amendment  Claim 


Michigan  Prisoner  Assaulted  By 
Jailers  Awarded  $2,000 

by  Michael  Rigby 


On  June  9,  2006,  the  U.S.  District 
Court  for  the  Eastern  District  of 
Michigan  awarded  $2,000  to  a prisoner 
who  was  beaten  by  jailers  in  the  Macomb 
County  Jail. 

While  imprisoned  at  the  jail  on  Oc- 
tober 27,  2004,  plaintiff  William  F.  Diaz 
claimed  he  was  beaten  by  jailer  Anthony 
Romita.  Rornita  had  instituted  a lockdown 
during  which  he  aggressively  and  profanely 
ordered  the  prisoners  to  their  cells.  After- 
ward Diaz  told  his  cellmate  that  he  would 
“kick  Romita’s  ass”  if  they  weren’t  in  jail, 
and  Romita  apparently  overheard  him. 

Romita,  accompanied  by  another  jail- 
er, Bryan  Sywak,  entered  Diaz’s  cell  and 
asked,  “Which  one  of  you  motherfuckers 
said  you  would  kick  my  ass?”  He  then 
grabbed  Diaz  by  the  neck  while  Sywak 
escorted  Diaz’s  cellmate  to  another  area. 
Upon  Sywak ’s  return,  Romita  released  his 
grip  on  Diaz’s  neck  and  began  repeatedly 
punching  him  in  the  kidneys,  according 
to  the  lawsuit.  Romita  followed  up  the 
punches  by  kneeing  Diaz  in  his  left  side 
and  hitting  him  in  the  back  of  the  head. 
When  Diaz  crumpled  under  the  blows, 
Sywak  and  Romita  forced  him  onto  his 
bunk,  hitting  his  head  in  the  process.  They 
then  smashed  his  face  into  the  mattress 
and  held  it  like  they  were  trying  to  smother 
him.  Sywak  and  Romita  then  left  the  cell 
and  never  documented  the  use  of  force. 


Diaz  subsequently  hied  suit  in  federal 
court  alleging,  among  other  things,  assault 
and  battery,  conspiracy,  and  violation  of 
his  constitutional  right  to  be  free  from 
cruel  and  unusual  punishment.  He  named 
as  defendants  Romita,  Sywak,  and  jailer 
Eric  Oke,  who  was  working  in  the  control 
picket  during  the  incident  and  allowed  the 
assailants  access  to  Diaz’s  cell. 

At  trial  Diaz  presented  testimony 
from  fellow  prisoners,  sheriff’s  investiga- 
tors, and  others.  The  jury  absolved  Sywak 
and  Oke  of  any  wrongdoing  but  found 
that  Romita  had  committed  battery  and 
used  excessive  force.  They  consequently 
awarded  Diaz  $2,000  in  compensatory 
damages  against  Romita  but  declined  to 
award  punitives.  Diaz  was  returned  to  the 
Michigan  Department  of  Corrections’ 
Mound  Road  Correctional  Facility  in 
Detroit  after  the  verdict. 

All  three  guards  were  disciplined  fol- 
lowing and  internal  investigation-  Oke  for 
improperly  opening  a doorway,  and  Sywak 
and  Romita  for  removing  a television  dur- 
ing the  lockdown  without  documenting 
it-though  no  criminal  charges  were  hied 
and  they  all  kept  their  jobs.  Diaz  was  repre- 
sented by  attorney  Fred  Gibson  of  Clinton 
Township,  Michigan.  See:  Diaz  v.  Romita, 
USDC  ED  MI,  Case  No.  05-70928. 

Additional  source:  macombdaily.com 
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Florida  DOC’s  Policy  Prohibiting  Release  of  Sex  Offenders 
Without  Address  Unconstitutional 


In  October,  2005,  a Florida  Circuit 
Court  has  held  that  a Florida  De- 
partment of  Corrections  (FDOC)  policy 
that  requires  a sex  offender  to  provide  a 
physical  address  or  face  indefinite  impris- 
onment is  unconstitutional. 

Christopher  A.  Daughtry  was  con- 
victed on  June  23,  2000,  of  lewd  or 
lascivious  assault  upon  a child.  He  was 
sentenced  to  a split  sentence  of  seven 
years  imprisonment  to  be  followed  by  five 
years  of  sex  offender  probation.  Daughtry 
reached  the  end  of  his  term  of  imprison- 
ment on  August  6,  2005.  Before  he  was 
physically  released,  the  FDOC  performed 
a warrantless  arrest  for  a purported  viola- 
tion of  probation.  The  stated  basis  for  the 
arrest  was  Daughtry’s  failure  to  provide 
an  address  where  he  would  reside  when 
released  to  probation. 

Under  Florida  law,  sex  offenders  with 
a victim  under  eighteen  years  of  age  are 
prohibited  from  “living  within  1 ,000  feet  of 
a school,  day  care  center,  park,  playground, 
or  other  place”  where  children  regu- 
larly congregate.  Florida  law  also  requires 
FDOC  to  report  information  concerning 
sex  offenders,  including  an  offender’s  in- 
tended residence  if  known,  to  the  Florida 
Department  of  Law  Enforcement  (FDLE) 
when  release  occurs.  FDOC  contended  it 
had  an  inescapable  duty  to  report  a satis- 
factory address  to  the  FDLE. 

FDOC  recognized  that  the  Court 
could  find  Daughtry  not  guilty  of  a 
violation  and  order  his  release.  FDOC, 
however,  said  it  would  re-arrest  Daugh- 
try each  time  he  was  released  if  he  could 
not  provide  a suitable  address.  The 
Court  set  several  status  conferences 
hoping  Daughtry  would  locate  an  ac- 
ceptable address. 

Unfortunately,  Daughtry  was  unable 
to  accomplish  the  daunting  task  of  finding 
a post -release  home  from  prison  with  no 
money,  no  job,  and  no  family  or  friends 
to  assist  him.  Daughtry’s  only  asset  or 
resource  was  his  ability  to  work  and  earn 
money.  Of  course,  prison,  jail  and  parole 
officials  offered  no  assistance  in  finding 
him  a place  to  live.  The  Court  found  that 
Volusia  County  Department  Of  Correc- 
tions put  the  final  nail  in  the  coffin  built 
by  FDOC  when  it  placed  Daughtry  in 
“lockdown,”  which  prohibited  him  from 
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making  phone  calls,  “for  his  own  protec- 
tion” from  other  prisoners  who  knew  he 
was  a sex  offender. 

The  Court  found  the  FDOC’s  action 
overrode  the  decision  state  policymakers 
made  many  years  ago  to  employ  impris- 
onment, probation  and  a discretionary 
combination  of  the  two  as  appropriate 
sentences.  The  FDOC,  moreover,  had  no 
entitlement  to  set  into  place  a standard 
that  was  impossible  to  perform,  and  then 
elevate  to  a criminal  act  the  failure  to 
perform  to  that  standard.  FDOC  cannot 
rewrite  the  law  by  creative  construction, 
nor  overrule  decisions  of  judicial  bodies 
by  its  acts,  the  Court  held. 

The  Court  ordered  FDOC  to  cease 
its  practice  of  violating  sex  offenders 


After  buying  a private  prison  for 
$87.1  million,  the  Wisconsin 
Legislature  is  crying  foul  upon  discover- 
ing the  Stanley  prison  violates  electrical, 
plumbing,  and  safety  codes  that  will  cost 
$5  million  to  repair.  It’s  turning  out  that 
the  entire  situation,  from  the  building  of 
the  prison  to  its  purchase  by  taxpayers, 
was  influenced  by  political  lobbyists  who 
had  legislators  on  the  take. 

The  Stanley  prison,  which  confines 
1,511  prisoners,  was  built  by  Dominion 
Asset  Services  in  Edmond,  Oklahoma.  To 
build  a prison  in  Wisconsin,  the  Legisla- 
ture and  Governor  must  agree  with  what 
is  needed  and  the  Building  Commission 
must  formally  approve  the  plan.  That 
process  was  circumvented  to  build  the 
Stanley  prison. 

After  the  prison  was  built  Attorney 
General,  now  Governor,  Jim  Doyle  ad- 
vised legislators  that  no  prisoners  could  be 
housed  at  the  prison  unless  the  state  leased 
or  bought  it.  Dominion  went  into  action 
after  that  opinion  was  issued  in  2001. 

Dominion  hired  lobbyists  to  push  the 
Legislature  to  buy  the  prison.  To  help  grease 
that  wheel,  Dominion  gave  $ 125,000  to  Inde- 
pendent Citizens  for  Democracy,  a campaign 
group  illegally  controlled  by  Senate  Majority 
Leader  Chuck  Chvala  (D-Madison).  That 
changed  Chvala’s  position  on  the  state  pur- 


who  do  not  provide  an  acceptable  ad- 
dress upon  release;  to  monitor  Daughtry 
by  GPS  monitoring  and  daily  personal 
contact  with  a probation  officer;  to 
assist  Daughtry  in  obtaining  suitable 
housing  utilizing  available  state  funds; 
and  to  allow  him  to  describe  a residence 
a person  of  average  intelligence  could 
locate,  which  could  include  residing 
under  a bridge. 

The  State  has  filed  an  appeal.  “Our 
understanding  of  the  law  is  that  homeless- 
ness is  not  an  option  for  a sex  offender 
in  the  5th  District  [Court  of  Appeals],” 
said  prosecutor  Phil  Havens.  PLN  will 
report  future  developments.  See:  Florida  v. 
Daughtry,  Seventh  Judicial  Circuit  Court, 
Volusia  County,  Case  No:  99-34205.  P 


chasing  the  prison.  Then-Governor  Scott 
McCallum  agreed  to  purchase  the  prison. 
Dominion  employees  donated  $4,000  to  his 
re-election  campaign. 

The  state  purchased  the  prison  in 
2002  for  $87.1  million,  which  allowed 
Dominion  to  make  “a  nice  profit,”  said 
Sen.  Fred  Risser.  A subsequent  inspec- 
tion has  revealed  code  violations  in  the 
heating  and  cooling  systems.  Also,  the 
prison  requires  installation  of  smoke 
controls  in  housing  units,  grounding  of 
electrical  wires,  rebuild  electric  conduc- 
tors, and  move  metal  stairs.  The  cost  is 
at  least  $5  million. 

“We’re  wasting  $5  million  on  this,” 
said  Sen.  Carol  Ruessler,  “This  company 
totally  did  not  follow  (code)  requirements,” 
While  that  may  be  true,  the  bigger  ques- 
tion is  how  did  state  inspectors  approve 
the  building  with  so  many  violations  of 
the  code  requirements? 

State  officials  are  now  trying  to  de- 
termine if  they  can  sue  Dominion.  “This 
was  a serious  mistake,  and  a boondoggle 
of  the  nth  degree,”  said  Sen.  Fred  Risser. 
Perhaps,  the  bigger  mistake  is  allowing 
private  companies  to  enter  the  public 
arena  to  build  and  run  prisons  in  the  first 
place. 

Source:  Journal  Sentinel 
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New  York  Prison  Worker  Not  Kidnapped/Raped  Long 
Enough  For  Compensation 


On  December  28,  2004,  a 52-year 
old  female  employee  at  New 
York’s  Camp  Cass  juvenile  facility  was 
accosted  by  16-year  old  Michael  Elston 
who  choked  her,  banged  her  head  against 
a wall  and  raped  her  at  knife-point.  Elston 
then  forced  his  hostage  into  her  car  and 
drove  around  for  six  hours  before  she 
managed  to  escape. 

The  victim  said  she  and  her  captor 
traveled  “for  50  miles,  both  inside  and 
outside  this  facility,  at  times  within  several 
feet  of  the  youth  detention  aides  and  other 
residents  and  nobody  came  to  my  aid.” 

But  being  beaten,  raped,  strangled 
and  held  at  knife  point  for  six  hours  was 
not  enough  to  garner  the  detention  facility 
worker  union  insurance  compensation. 
Union  insurer  JLT  Services  has  a captive 
clause  that  only  covers  workers  who  are 
kidnapped  for  eight  hours  or  more. 

The  victim’s  doctor  sent  a letter  in 
September  2005  to  the  Civil  Service  Em- 
ployees Association  (CSEA)  stating  that 
the  victim  would  never  be  physically  or 
emotionally  able  to  return  to  work.  CSEA 
Capital  Region  President  Kathy  Garrison 
personally  requested  JLT  Services,  the 
union’s  insurer,  to  waive  the  eight-hour 
limit  for  the  captive  clause  of  its  policy.  A 
waiver,  if  granted,  would  compensate  the 
victim  between  $40,000  and  $100,000. 

“I  believe  it  is  in  the  best  interest  of 
our  organization  and  our  member  to  do 
this,”  Garrison  said  in  her  letter. 


by  Gary  Hunter 

On  Monday  March  6,  2006  JLT 
Services  formally  denied  the  request.  The 
victim  received  workers  compensation  and 
$10,000  cash. 

“I  feel  like  I’m  being  raped  all  over 
again,”  she  said.  Over  200  local  residents 
have  petitioned  town,  county  and  state 
officials  to  shut  down  the  rural  facil- 
ity near  Rensselaerville,  New  York.  A 


he  Fifth  Circuit  Court  of  Appeals 
has  upheld  a Mississippi  district 
court’s  award  of  damages  after  a bench 
trial.  The  civil  rights  action  was  brought 
by  Mississippi  prisoner  Stephen  Michael 
Combs  against  Norris  W.  Kennedy,  an 
employee  at  Combs’  prison.  Following  the 
trial,  Kennedy  appealed  the  judgment. 

On  appeal,  the  Fifth  Circuit  found 
“no  reversible  error  as  to  the  factual  End- 
ings and  liability  holding  against  Norris 
Kennedy  for  his  conduct  in  this  incident.” 
That  conduct  was  not  disclosed  in  the 
Court’s  opinion,  but  it  did  state  that 
Combs  suffered  disfigurement,  pain  and 
suffering,  and  emotional  damage. 

The  Fifth  Circuit  also  found  the  dis- 
trict court’s  award  was  not  duplicative. 
That  award  consisted  of  “(1)  $25,000  for 
past  and  present  personal  injuries;  (2) 
$30,000  for  past  and  present  pain  and 


Department  of  Labor  review  concluded 
that  Camp  Cass  employees  receive  insuf- 
ficient training  and  are  often  exposed  to 
dangerous  situations  they  are  rot  prepared 
to  handle. 

Elston  was  sentenced  to  27  years  in 
prison.  PJ 

Sources:  New  York  Times  Union 


suffering;  (3)  $55,000  for  past  and  present 
emotional  damages;  and  (4)  $165,000  for 
permanent  injury  and  future  suffering, 
and  emotional  damage.”  As  such,  the 
Fifth  Circuit  affirmed  the  judgment.  See: 
Combs  v.  Holman,  134  F.Appx.  669  (5th 
Cir.  2005)  (unpublished). 

After  mandate  issued,  the  parties 
agreed  to  the  Court  entering  an  order 
allowing  Combs  to  recover  his  $275,000 
judgment.  That  October  27,  2005,  order 
also  awarded  Combs  $60,942.50  in  at- 
torney fees  and  costs  of  $13,018.30  for 
an  additional  total  of  $73,960.80.  The 
Court’s  order  requires  the  Mississippi 
Attorney  General  to  recommend  the  Mis- 
sissippi Legislature  pay  the  total  judgment 
of  $358,960.80  by  July  31, 2006  with  inter- 
est of  .0128%  from  the  date  of  judgment. 
See:  Combs  v.  Holman,  USDC  SD  MS, 
Case  No.  3:00-cv-36-L-N.  PI 
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5th  Circuit  Reverses  Texas  Prisoner’s  Disciplinary 
Conviction  For  “Non-Existent”  Offense 


The  U.S.  Fifth  Circuit  Court  of  Ap- 
peals held  there  was  no  evidence 
to  sustain  a Texas  prisoner’s  disciplinary 
conviction  for  assaulting  a guard  and  that 
the  district  court  erroneously  construed 
the  prison’s  disciplinary  code. 

Texas  state  prisoner  George  Cleron 
Morgan  allegedly  assaulted  prison  ser- 
geant M.  Hunt  on  January  28,  2003  after 
Hunt  had  stopped  him  to  inspect  an 
envelope  he  was  carrying.  Following  a 
strip  search  Morgan  demanded  that  Hunt 
return  the  envelope.  When  the  envelope 
was  not  forthcoming,  Morgan  charged 
Hunt,  hitting  Hunt’s  left  shoulder  with 
his  own. 

Hunt  proceeded  with  a disciplinary 
report  charging  Morgan  with  a Level  1, 
Code  3.3  offense,  which  the  September 
2003  edition  of  the  prison  disciplinary 
handbook  defined  as  “assaulting  an  of- 
ficer, or  any  other  person  who  is  not  an 
offender,  without  a weapon,  which  results 
in  a non-serious  injury.”  Morgan  was 
found  guilty  and  received  punishment 
consisting  of  45  days  commissary  and 
recreation  restriction,  42  hours  of  extra 
duty,  15  days  of  solitary  confinement, 
reduction  in  time  earning  status  from  Line 
1 to  Line  3,  and  the  loss  of  180  days  of 
earned  good  time  credits. 

After  unsuccessfully  challenging 
the  disciplinary  conviction  through  the 
prison  grievance  process,  Morgan  hied  a 
28  U.S.C.  § 2254  habeas  corpus  petition  in 
the  U.S.  District  Court  for  the  Southern 
District  of  Texas.  On  cross  motions  for 
summary  judgment  the  district  court  dis- 
missed Morgan’s  petition  and  refused  to 
issue  a certificate  of  appealability  (COA). 
Morgan  appealed  to  the  Fifth  Circuit, 
which  issued  a COA  on  two  issues:  “(1) 
whether  the  evidence  was  sufficient  to 
sustain  Morgan’s  disciplinary  conviction 
and  (2)  whether  the  district  court  errone- 
ously construed  the  disciplinary  code.” 
The  Court  found  for  Morgan  on  both 
issues. 

The  Court  first  noted  that  Morgan’s 
insufficient  evidence  claim  amounted  to 
a due  process  challenge.  The  Court  next 
recognized  that  at  the  time  of  Morgan’s 
alleged  assault  on  Hunt,  a “non-serious 
injury”  was  a required  element  of  a Code 
3.3  offense.  Since  both  sides  agreed  that 

January  2007 


by  Michael  Rigby 

Hunt  was  not  injured,  the  Court  held  that 
no  evidence  existed  to  support  Morgan’s 
disciplinary  conviction.  (The  revised 
January  2005  edition  of  the  disciplinary 
handbook  now  specifies  as  elements  of  a 
Code  3.3  offense  “non-serious  injury  or 
no  injury.”) 

Continuing,  the  Fifth  Circuit  ad- 
dressed the  district  court’s  interpretation 
of  the  disciplinary  statute  in  ruling  on  the 
summary  judgment  motions,  the  district 
court  had  opined  that  the  “non-serious 
injury”  requirement  of  the  code  was  an 
“oversight”  and  that  the  prison  had  an  un- 
questionable right  to  discipline  a prisoner 
who  assaults  a guard,  “even  with  no  injury 
resulting.”  The  Fifth  Circuit  held,  how- 


The  Maryland  Supreme  Court 
invalidated  prison  disciplin- 
ary “directives”  because  they  were  not 
adopted  in  conformity  with  the  State 
Administrative  Procedure  Act  (APA). 

Under  the  Maryland  APA,  all  state 
agencies  must  follow  certain  procedures 
when  adopting  “regulations”  as  defined 
by  the  APA.  The  APA  excludes  statements 
concerning  only  internal  management 
from  the  definition  of  “regulation.” 

The  Department  of  Public  Safety 
and  Correctional  Services  (DPSCS)  and 
Division  of  Corrections  (DOC),  adopted 
numerous  regulations.  “Most  of  the  rules 
governing  operation  of  the  state  correc- 
tional facilities,  however,  and  especially 
those  dealing  with  inmates,  are  in  the  form 
of  ‘directives’  adopted  ...  without  any 
pretense  of  compliance  with”  the  APA, 
stated  the  Court. 

On  June  19, 2002,  Maryland  prisoner 
Richard  Massey  filed  an  administrative 
review  request,  alleging  that  he  was  being 
subjected  to  prison  discipline  pursuant  to 
DPSCS  D105-4  and  105-5,  which  violated 
the  APA.  The  Inmate  Grievance  Office 
(IGO)  determined  that  the  challenged 
directives  were  not  regulations  as  defined 
in  the  APA,  and  did  not  need  to  be  ad- 
opted as  such. 

Massey  then  filed  a petition  for  ju- 
dicial review  in  state  court.  Following  a 
hearing,  the  court  affirmed  the  IGO  deci- 


ever,  that  the  disciplinary  charge  against 
Morgan— ’’assaulting  an  officer  with  no 
injury  resulting”-was  a “creation  of  the 
hearing  officer  and  the  district  court,” 
and  had  no  basis  in  the  disciplinary  rules. 
Therefore,  prison  officials  lacked  author- 
ity to  punish  Morgan  for  a non-existent 
offense. 

The  district  court’s  ruling  was  thus 
reversed  and  the  case  remanded  with 
instructions  for  the  district  court  to  order 
prison  officials  to  provide  Morgan  with  a 
constitutionally  adequate  hearing  within 
90  days  or  to  vacate  the  disciplinary  con- 
viction and  reinstate  Morgan’s  good  time. 
See:  Morgan  v.  Dretke,  433  F.3d  455  (5th 
Cir.  2005). 


sion  but  did  not  indicate  why. 

Massey  appealed  to  the  Court  of 
Special  Appeals,  but  before  the  case  was 
argued  the  Maryland  Supreme  Court 
granted  certiorari,  sua  sponte. 

The  State  did  “not  contest  that  DPSCS 
D105-4  and  105-5  fall  within  the”  APA’s 
“definition  of  ‘regulation.’”  It  argued, 
instead,  that  it  was  excused  from  comply- 
ing with  the  APA  because  “the  directives 
concern  ‘only  internal  management...’  and 
therefore  are  excluded”  from  the  APA’s 
finding  that  both  the  nature  and  the  history 
of  the  directives  make  it  clear  that  they  “are 
not  merely  guidelines  pertaining  to  internal 
management,  routine  or  otherwise.” 

The  court  held  “that  DPSCSD 
105-4  and  105-5  constitute  regulations” 
under  the  APA,  that  they  “are  not 
exempt  from  the  APA  requirements, 
and  that  to  be  legally  effective,  they 
must  be  adopted  in  conformance  with 
those  requirements.”  Since  the  rules  at 
issue  were  not  adopted  in  compliance 
with  APA  requirements,  the  court  de- 
clared them  ineffective.  See:  Massey  v. 
Secretary,  Dept,  of  Public  Safety  and 
Correctional  Services,  389  Md.  496,  886 
A.2d  585  (Md.  2005).  ^ 
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Texas  Supreme  Court:  Non-Suit  Deprives 
Appeals  Court  of  Jurisdiction 


The  Supreme  Court  of  Texas  held 
that  a plaintiff’s  filing  non-suit 
while  an  appeal  was  pending  deprived 
the  court  of  appeals  of  jurisdiction  and 
any  authority  to  enter  an  order,  holding 
or  opinion. 

Darla  Blackmon,  a Texas  state  pris- 
oner, died  of  pneumonia  while  being  held 
at  a substance  abuse  facility  operated  by 
the  University  of  Texas  Medical  Branch  at 
Galveston  (UTMB).  Her  daughter,  Sheila 
Shultz,  filed  suit  against  UTMB  for  wrong- 
ful death,  alleging  UTMB  failed  to  diagnose 
and  treat  Blackmon’s  illness.  Shultz  claimed 
that  the  Texas  Tort  Claims  Act  waived  the 
state’s  sovereign  immunity  because  the  case 
involved  personal  injury  caused  by  a condi- 
tion or  use  of  tangible  personal  property. 
See:  § 101.021(2),  Texas  Civil  Practice  and 
Remedies  Code.  UTMB  filed  a plea  to  the 
jurisdiction.  The  trial  court  denied  the  plea, 
and  UTMB  filed  an  interlocutory  appeal  in 
the  court  of  appeals. 

The  court  of  appeals  reversed  the  de- 
nial and  rendered  judgment 
in  UTMB’s  favor.  Shultz  filed 
a motion  for  rehearing,  which 
the  court  of  appeals  granted. 

Three  weeks  later  Shultz 
filed  non-suit  (a  voluntary 
dismissal  of  the  underlying 
lawsuit),  and  moved  to  dis- 
miss the  appeal  for  want  of 
jurisdiction.  The  court  of  ap- 
peals denied  the  motion  and 
later  issued  a new  opinion 
denying  UTMB’s  plea  to  the 
jurisdiction. 

UTMB  filed  a petition 
for  review  in  the  Texas  Su- 
preme Court.  In  response  to 
the  petition  for  review,  Shultz 
maintained  that  the  court  of 
appeals  was  without  jurisdic- 
tion to  enter  the  opinion  on 
rehearing  as  there  was  no 
longer  a case  or  controversy 
following  her  filing  of  the 
non-suit. 

The  Texas  Supreme 
Court  held  that,  under  the 
circumstances  of  the  case, 

Texas  Rule  of  Civil  Pro- 
cedure 162  applied  to  the 
suit  while  it  was  pending  on 
appeal,  and  gave  Shultz  the 
right  to  file  non-suit.  Non- 


suit extinguishes  the  case  or  controversy 
from  the  moment  it  is  filed  or  an  oral 
motion  is  made  in  open  court.  The  only 
exceptions  are  an  adverse  party’s  claim  for 
affirmative  relief,  costs  taxed  by  the  clerk, 
and  motions  for  sanctions,  attorney’s  fees 
or  other  costs  pending  at  the  time  of  the 
dismissal.  “A  claim  for  affirmative  relief 
must  allege  a viable  cause  of  action, 
independent  of  the  plaintiff’s  claim.  ...” 
UTMB  did  not  raise  such  a claim  for 
affirmative  relief  but  did  request  costs, 
attorney’s  fees  and  sanctions;  thus,  the 
trial  court  could  still  hold  hearings  on 
those  issues  even  after  non-suit  was  filed. 
However,  the  non-suit  still  rendered  the 
merits  of  the  suit  moot. 

UTMB  argued  that  a plaintiff  cannot 
file  non-suit  after  a court  has  entered  a 
judgment  on  the  merits.  But  this  was  an 
interlocutory  appeal  and  the  court  of  ap- 
peals had  withdrawn  its  judgment  when 
it  granted  Shultz’s  motion  for  rehearing 
before  the  non-suit  was  filed.  Thus,  the 


only  ruling  in  question  was  the  trial  court’s 
order  denying  UTMB’s  plea  to  the  juris- 
diction. That  ruling  was  in  Shultz’s  favor; 
therefore,  the  court  of  appeals  lacked 
jurisdiction  to  issue  an  order  and  opinion 
on  rehearing.  The  Texas  Supreme  Court 
vacated  the  order  of  the  court  of  appeals 
and  dismissed  the  appeal  for  want  of  juris- 
diction. See:  University  of  Texas  Medical 
at  Galveston  v.  Estate  of  Blackmon,  195 
S.W.3d  98  (Tex.,  2006).  FI 
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Virginia  Guard  Hazed  By  Coworkers  Awarded  $25,001 


On  March  1,  2006,  a jury  in  the 
U.S.  District  Court  for  the 
Western  District  of  Virginia  awarded 
$25,001  to  a prison  guard  who  was  sub- 
jected to  a humiliating  hazing  ritual  by 
his  coworkers. 

Guard  Terry  Givens  was  promot- 
ed to  sergeant  on  December  21,  2000, 
while  working  at  the  Wallens  Ridge 
supermax  prison  in  Western  Virginia. 
Knowing  the  promotion  meant  Giv- 
ens would  be  going  to  another  shift, 
two  of  his  coworkers--guards  Mike 
Mullins  and  Joey  0’Quinn--decided 
to  give  him  an  impromptu  send  off. 
Mullins  and  O’Quinn  handcuffed 
Givens  to  a table  and  removed  his 
pants.  They  then  taped  his  genitals 


by  Michael  Rigby 

and  took  photographs.  A third  guard, 
Captain  Charley  Janeway,  was  report- 
edly aware  of  the  attack  and  failed  to 
intervene. 

Givens  sued  the  Virginia  Depart- 
ment of  Corrections  (VDOC)  claiming 
the  guards’  outrageous  behavior  and 
Janeway ’s  failure  to  intervene  violated 
his  constitutional  rights.  The  VDOC 
contended  the  defendants’  actions 
were  merely  horseplay  and  noted  that 
O’Quinn  and  Mullins  were  demoted 
following  the  incident.  Nevertheless, 
a jury  found  in  favor  of  Givens  and 
awarded  him  punitive  damages  of  $5,000 
each  against  Mullins  and  O’Quinn  and 
$15,000  against  Captain  Janeway.  The 
jury  initially  awarded  no  compensatory 


damages.  But  after  the  judge  informed 
them  there  could,  by  definition,  be  no 
punitive  damages  without  compensa- 
tory damages,  the  jury  reconsidered  and 
awarded  Givens  $1  in  compensatory 
damages.  Thus,  the  total  award  was 
$25,001. 

It  should  be  noted  that  Wallens 
Ridge  has  long  been  known  for  prisoner 
abuse  [see  PLN,  January  2000,  p.  17  for 
more].  And  it’s  no  wonder.  If  guards 
treat  each  other  this  way,  one  can  only 
imagine  what  they  do  to  the  prisoners. 
Judge  James  R Jones  presided.  Givens 
was  represented  by  Hilary  K.  Johnson 
of  Abingdon,  Virginia.  See:  Givens  v. 
Virginia  DOC,  USDC  WD  VA,  Case  No. 
2:02-214.  FI 


Fourth  Circuit  Holds  FTCA  Applies  to  BOP  Property  Claims 


The  Fourth  Circuit  Court  of  Ap- 
peals joined  the  Sixth,  Seventh 
and  District  of  Columbia  Circuits  in 
holding  that  Bureau  of  Prisons  (BOP) 
guards  are  not  “law  enforcement  of- 
ficers” for  purposes  of  28  U.S.C.  § 
2680(c).  The  Fifth,  Eighth,  Ninth, 
Tenth,  Eleventh  and  Federal  Circuits 
disagree. 

BOP  prisoner  Anthony  Andrews  was 
temporarily  transferred  between  prisons 
for  a hearing.  He  left  most  of  his  legal 
materials  at  the  original  prison  because 
he  was  going  to  be  returning.  Guards 
later  packed  up  his  property  and  shipped 
it  out  of  the  prison.  The  property  was 
lost. 

Andrews  filed  an  administrative 
claim,  seeking  damages  for  the  missing 
property.  BOP  denied  the  claim  and 
Andrews  brought  suit  against  the  United 
States  under  the  Federal  Tort  Claims  Act 
(FTCA),  alleging  BOP  employees  negli- 
gently lost  his  property. 

The  government  moved  to  dismiss  on 
sovereign  immunity  grounds.  The  district 
court  granted  the  motion,  concluding 
that  BOP  officials  “were  ‘law  enforcement 
officers]’  for  purposes  of  § 2680(c)’s  excep- 
tion to  the  waiver  of  sovereign  immunity.” 
It  then  found  that  the  government  “had 
not  waived  sovereign  immunity  for  suits 
against  BOP  officers”  on  property  claims, 
and  dismissed  for  lack  of  subject-matter 
jurisdiction. 

The  Fourth  Circuit  noted  that  the 


case  turned  on  the  precise  meaning  of 
who  a “law  enforcement  officer”  is  under 
§ 2680(c).  While  BOP  guards  assuredly 
meet  that  definition  in  the  abstract,  the 
court  applied  the  canons  of  statutory 
construction  to  “remove  the  phrase  from 
the  abstract  and  give  it  the  meaning  the 
context  demands.”  This  resulted  in  a much 
narrower  definition  than  the  phrase  has  in 
the  abstract. 

The  court  held  that  the  phrase  “should 


The  Eleventh  Circuit  Court  of 
Appeals  has  affirmed  a jury’s 
verdict  awarding  a psychiatrist’s  widow 
$1.3  million  judgment  against  Florida’s 
Collier  County  Sheriff.  PLN  previously 
reported  this  verdict,  which  was  predi- 
cated upon  the  strangling  death  of  Dr. 
David  Hoyer. 

Dr.  Hoyer  went  to  the  Collier  County 
Jail  to  evaluate  the  competency  to  stand  tri- 
al of  known  dangerous  prisoner  Rodriguez 
Patten  on  January  3, 2001.  Patten  strangled 
Hoyer,  who  died  three  days  later. 

After  the  jury’s  verdict,  the  sheriff 
appealed.  He  argued  that  the  district 
court  erred  in  “permitting  certain  tes- 
timony of  Mrs.  Hoyer’s  expert  witness, 
Randall  Atlas.”  The  Eleventh  Circuit 
disagreed. 

That  Court  noted  that  sheriff  Hunter 


be  limited  to  those  officers  acting  in  a tax 
and  customs  enforcement  capacity.”  Since 
the  BOP  guard  “was  not  performing  such 
a function,  he  is  not  a ‘law  enforcement  of- 
ficer’ for  purposes  of  § 2680(c).”  Therefore, 
the  court  reversed  the  dismissal,  noting 
that  while  the  quantity  of  Circuits  favored 
the  government’s  position,  the  quality  of 
decisions  favored  Andrew’s  position.  See: 
Andrews  v.  United  States,  441  F.3d  220  (4th 
Cir.  2006).  ¥* 


admitted  at  trial  that  he  at  least  owed 
Dr.  Hoyer  a general  duty  of  care.  More 
importantly,  the  Court  found  the  jury 
instructions  cured  any  error.  As  such,  the 
verdict  was  affirmed. 

Mrs.  Hoyer  will  soon  receive 
$200,000  from  the  Florida  Sheriff’s  Self 
Insurance  Fund.  This  is  the  state  cap  on 
such  claims  against  government  entities. 
A bill  has  been  pending  in  the  Florida 
legislature  to  allow  the  entire  verdict  to 
be  paid.  It  has  been  awaiting  resolution 
of  the  appeal. 

Despite  pleading  insanity,  Patten  re- 
ceived a life  sentence  on  his  kidnapping, 
carjacking,  and  robbery  charges.  See: 
Hoyer  v.  Hunter,  173  Fed.  Appx.  790  (1 1th 
Cir.  2006).  FI 

Additional  source:  Naple  News 
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Missouri  Prison  Ordered  to  Provide  Immediate  Abortion 


A federal  court  in  Missouri  granted 
an  injunction  to  a female  pris- 
oner, requiring  the  Women’s  Diagnostic 
and  Correctional  Center  (WERDCC)  to 
transport  her  for  an  immediate  abortion. 

Prisoner  Roe  was  approximately  16-17 
weeks  pregnant  and  had  been  requesting 
an  abortion  while  confined  at  WERDCC. 
No  such  services  were  available  there  and 
prison  officials  refused  to  transport  Roe 
to  the  community  for  an  abortion. 

Roe  brought  suit  alleging  that 
WERDCC’s  policy  of  refusing  to  allow 


abortions  that  are  not  medically  neces- 
sary violated  her  constitutional  rights. 
She  moved  for  a preliminary  injunction, 
requiring  Defendants  to  transport  her  to 
a local  health  care  provider  for  an  abor- 
tion. 

On  October  13,  2005,  the  court 
granted  the  injunction,  finding  that  all  of 
the  requisite  factors  tipped  in  Roe’s  favor. 
On  October  14,  2005,  Defendants  moved 
to  stay  execution  of  the  preliminary  in- 
junction. The  court  denied  the  motion, 
however,  finding  that  it  was  “merely  a 


recitation  of  the  points  in  opposition 
made  at  the  October  13, 2005  Preliminary 
Injunction  Hearing.”  The  Court  then 
ordered  that  Roe  be  transported  October 
15,  2005  for  the  abortion. 

The  court  indicated  that  an  appli- 
cation to  the  Eighth  Circuit  Court  of 
Appeals  “for  a stay  of  this  Modified  Order 
does  not  authorize  Defendants  to  refuse 
to  carry  out  its  terms.  This  Court  will  not 
tolerate  further  defiance  of  its  orders.” 
See:  Roe  v.  Crawford , 396  F.Supp.2d  1041 
(WD  MO  2005).  P 


Fifth  Circuit  Reinstates  Texas  Prisoners’ 
Challenge  to  Extended  Lockdown 


he  U.S.  Fifth  Circuit  Court  of 
Appeals  reinstated  a prisoner 
lawsuit  challenging  the  Texas  Department 
of  Criminal  Justice’s  practice  of  indefinite 
segregation  without  due  process. 

C.  Joseph  Salazar  and  Johnny  Maldo- 
nado are  Texas  prisoners  who  have  been 
confined  in  administrative  segregation 
(ad  seg)  for  more  than  15  years  based  on 
alleged  gang  affiliation.  The  pair  sued 
TDCJ,  pro  se,  under  42  U.S.C.  § 1983 
claiming  its  review  procedures  violated 
their  Fourteenth  Amendment  due  pro- 
cess rights.  Specifically,  the  prisoners 
contended  the  procedures  were  a “sham” 
and  that  the  State  Classification  Commit- 
tee (SCC)  had  no  power  to  release  them 
from  segregation.  In  May  2005,  the  U.S. 
District  Court  for  the  Southern  District 
of  Texas  dismissed  their  suit  as  frivolous 
and  for  failure  to  state  a claim. 

On  appeal,  the  Fifth  Circuit  vacated 
and  remanded  to  the  district  court  for  re- 
consideration in  light  of  Wilkinson  v.  Austin, 
125  S.Ct.  2384  (2005),  which  was  decided  in 
June  2005  following  the  dismissal. 

In  Wilkinson,  a class  of  prisoners 
confined  for  indefinite  periods  in  Ohio’s 
supermax  prison  contended  that  inad- 
equate review  procedures  violated  their 
constitutional  right  to  due  process.  The 
Wilkinson  court  concluded,  first,  that 
prisoners  have  a liberty  interest  in  avoid- 
ing placement  in  supermax,  and  second, 
that  Ohio’s  new  review  procedures  (imple- 
mented on  the  eve  of  trial)  met  due  process 
standards  by  providing  for  a review  within 
30  days  of  initial  placement  in  supermax, 
and  a three-tiered  review  process  with 
authority  vested  at  each  level  to  overturn 
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placement  recommendations. 

Salazar  and  Maldonado  made  similar 
claims.  Like  those  in  Ohio’s  supermax, 
Texas  prisoners  confined  in  ad  seg  are  de- 
prived of  virtually  all  human  contact  and 
mental  stimuli.  They  are  housed  alone  and 
remain  in  their  cells  23  hours  a day;  they 
have  no  access  to  educational,  vocational  or 
other  rehabilitative  programs  and  they  are 
provided  with  only  limited  access  to  legal 
materials,  visitation  and  other  privileges. 

What’s  more,  Texas  prisoners  placed 
in  ad  seg  for  gang  affiliation  are  reviewed 
just  once  a year,  and,  because  they  are 
deemed  “confirmed”  members  of  a secu- 
rity threat  group,  the  SCC  has  only  one 


option:  to  continue  confinement  in  ad  seg. 
Consequently,  Salazar  and  Maldonado 
argued  that  the  process  is  devoid  of  any 
meaning  or  substance  because  the  SCC 
lacked  authority  to  release  them. 

Salazar  was  recently  readmitted  to  the 
general  population  through  the  TDCJ’s 
gang  renunciation  program  - currently 
the  only  way  to  be  released  from  ad  seg. 
Maldonado  remains  in  segregation.  The 
prisoners  plan  to  seek  class  action  certi- 
fication and  ask  any  interested  parties  to 
visit  their  web  site  at  www.brokenchains.us 
and  click  on  the  “Living  on  the  Edge”  link. 
See:  Salazar  v.  Dretke,  184Fed.Appx.  418 
(5th  Cir.  2006)  (unpublished).  FI 
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Oklahoma  Regulation  Confiscating  Money  Order  From 
Other  Prisoner’s  Family  Upheld 


The  Tenth  Circuit  Court  of  Ap- 
peals has  upheld  an  Oklahoma 
State  Penitentiary  (OSP)  regulation  that 
allows  money  sent  to  prisoners  by  a per- 
son on  another  prisoner’s  visitation  list 
to  be  classified  as  contraband  and  confis- 
cated by  OSP. 

The  action  was  brought  by  OSP 
prisoner  George  W.  Steffey,  alleging  due 
process  violation  by  depriving  him  of  prop- 
erty. Pam  Grubb,  the  mother  of  another 
OSP  prisoner,  sent  Seffey  a fifty-dollar 
money  order.  Upon  receipt,  OSP  officials 
gave  Steffey  notice  that  Grubb  was  on 
another  prisoner’s  visit  list,  and  that  under 
OSP- 120230-02  the  money  order  was  con- 


California:  On  November  17,  2006, 
Orange  county  jail  prisoners  Garrett  Agu- 
ilar, 23;  Stephen  Carlstrom,  38;  Michael 
Garten,  21;  Eric  Miller,  21;  Jared  Petro- 
vich, 22  and  Christopher  Teague,  30,  were 
charged  with  the  murder  of  jail  prisoner 
John  Chamberlain,  41,  who  was  beaten  to 
death  on  October  5,  2006.  Chamberlain 
was  in  jail  for  possession  of  child  por- 
nography. His  was  the  first  murder  in  the 
Orange  county  jail  since  1988. 

Cambodia:  On  June  18,  2006,  eight 
prisoners  and  one  prisoner  guard  at  the 
Battambang  prison  were  killed  when  sev- 
eral dozen  prisoners  attempted  to  escape 
by  taking  a guard  hostage.  When  police 
surrounded  the  prisoners  and  their  hos- 
tage guard  the  prisoners’  leader  detonated 
a hand  grenade  killing  himself  and  the 
other  seven  prisoners  and  their  hostage. 
No  prisoners  escaped.  A week  earlier  on 
June  11,  12  pre  trial  detainees  escaped 
from  the  Prey  Sar  prison  in  Phnom  Penh 
by  cutting  through  the  bars. 

Illinois:  On  October  6, 2006,  an  autop- 
sy on  Dennis  Lane,  35,  who  had  collapsed 
while  in  custody  at  the  Peoria  county  jail, 
discovered  8 ruptured  plastic  bags  of  un- 
identified drugs  in  his  stomach.  Lane  had 
been  arrested  on  drug  charges  earlier. 

Iowa:  On  November  1,  2006,  Deke 
Gliem,  75,  an  administrator  with  the  Dallas 
county  jail  was  arrested  and  charged  with 
raping  female  prisoners  in  the  jail.  He  is 
charged  with  forcing  prisoners  to  have  sex 
with  him  and  spying  on  showering  female 
prisoners  through  a porthole  device. 

Kentucky:  On  November  13,  2006, 
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traband  and  was  being  confiscated  without 
opportunity  to  return  to  the  sender. 

Steffey  hied  administrative  remedies, 
which  were  denied,  before  he  brought  his 
civil  rights  action.  The  Oklahoma  federal 
district  court  granted  prison  officials  sum- 
mary judgment,  holding  that  because  the 
money  had  never  been  deposited  into 
Steffey’s  “inmate  trust  account,”  he  never 
acquired  a “property  interest  in  the  con- 
traband money  order.” 

While  agreeing  with  the  district  court’s 
ruling,  the  Tenth  Circuit  took  the  matter 
a step  further.  First,  that  court  said  OSP 
officials  had  a legitimate  interest  to  pre- 
vent prisoners  “from  using  their  family 

News  in  Brief: 

Shamoni  Peterson,  32,  a prisoner  at  the 
US  Penitentiary  Big  Sandy  was  stabbed 
to  death.  On  October  24,  2006,  Calvin 
Speight,  42,  another  prisoner  at  the  fa- 
cility, was  also  stabbed  to  death.  These 
are  the  first  murders  at  the  prison  which 
opened  in  2003.  Both  men  were  from 
Washington  D.C. 

Kentucky:  On  October  25,  2006, 
Alice  Stapleton,  30,  a guard  at  the  US 
Penitentiary  in  Big  Sandy,  was  indicted 
on  charges  she  was  paid  $1,000  bribes 
on  three  occasions  to  smuggle  heroin, 
marijuana  and  cell  phones  to  Personne 
McGhee,  a prisoner  at  the  facility,  after 
receiving  them  from  his  mother  Clady 
McGhee.  Also  charged  with  Stapleton 
are  prisoner  Kenneth  Bates,  Maria  Mims 
and  Temeka  Haliburton  who  allegedly 
helped  transport  the  drugs  to  Kentucky. 
The  McGhees  were  not  charged. 

New  Jersey:  On  December  21,  2006, 
Bureau  of  Prisons  guard  Samuel  Bethea, 
41,  was  arrested  at  home  on  charges  of 
smuggling  cell  phones  and  tobacco  into 
the  federal  prison  at  Ft.  Dix  for  a prisoner 
acting  as  a confidential  informant  in  ex- 
change for  bribes.  On  October  26,  2006, 
FCI  Ft.  Dix  guard  Timberly  Gamache, 
35,  pleaded  guilty  in  federal  court  to 
conspiring  with  prisoner  Hasan  Thomas 
to  smuggle  cell  phones  and  tobacco  into 
the  prison. 

New  York:  On  November  18,  2006, 
Rensselaer  county  jail  guard  David 
Rohrmiller  was  sentenced  to  1 to  3 years 
in  state  prison  for  raping  two  female 
prisoners  in  the  jail.  He  had  previously 
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members  to  pay  off  their  drug,  gambling, 
or  other  debts  to  other  inmates,  or  from  ex- 
torting money  from  an  inmate’s  family  with 
threats  of  harm.”  Next,  the  court  held  the 
deprivation  of  the  money  order  was  not  an 
“atypical  and  significant  hardship”  under 
Sandin  v.  Conner,  515  U.S.  471  (1995). 

The  Court  said  the  regulation  was 
valid  and  was  a typical  insignificant  de- 
privation. Accordingly,  it  affirmed  the 
district  court’s  order.  It  should  be  noted 
the  outcome  may  have  been  different  if 
the  sender  had  brought  suit,  as  she  had 
a property  interest  in  the  money.  See: 
Steffey  v.  Orman,  461  F.  3d  1218  (10th  Cir. 

2006).  FI 


been  convicted  in  federal  court  of  ly- 
ing to  FBI  agents  about  the  rapes  and 
violating  the  prisoners’  civil  rights  and 
sentenced  to  8 years  for  those  offenses. 
The  state  sentence  will  run  concurrent  to 
the  federal  sentence. 

North  Dakota:  On  October  26,  2006, 
Moe  Maurice  Gibbs,  34,  a former  jail 
guard  at  the  Barnes  County  Correctional 
Center  in  Valley  City  was  charged  with 
six  counts  of  raping  female  prisoners  in 
his  care  at  the  jail.  Gibbs  was  already  in 
jail  awaiting  trial  on  unrelated  murder 
charges  when  he  was  charged  with  rap- 
ing the  prisoners.  Police  have  also  linked 
him  to  a 2004  rape  in  Bismarck  via  DNA 
evidence.  Gibbs  legally  changed  his  name 
in  2005  from  Glen  Morgan  Jr. 

Ohio:  On  December  29, 2006,  Nicholas 
Diehl,  60,  a civilian  employee  at  the  Hamil- 
ton county  jail  was  charged  with  theft  for 
stealing  toilet  paper  from  the  jail. 

Oklahoma:  On  October  31,  2006, 
Darrin  Brewer,  39,  was  sentenced  to  10 
years  in  prison  for  selling  drugs  to  other 
prisoners.  Brewer’s  wife  LaShanda,  col- 
lected over  $60,000  in  payments  for  the 
drugs  that  were  smuggled  in  by  guards  for 
Brewer  to  sell  at  the  Geo  Corporation  run 
Lawton  Correctional  Facility. 

Texas:  On  November  1, 2006,  Porsche 
Simon,  a lieutenant  at  the  Stiles  Unit  re- 
signed after  being  notified  she  was  being 
investigated  for  smuggling  drugs  into  the 
prison. 

Texas:  On  October  17,  2006,  Roy 
Rogers  Robinson,  25,  a guard  at  the  Tel- 
ford unit  prison,  was  arrested  on  charges 
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of  trying  to  steal  money  from  an  ATM 
machine  at  the  Ambassador  Inn  hotel  in 
Texarkana. 

Texas:  On  October  19,  2006,  death 
row  prisoner  Michael  Johnson,  29, 
cheated  the  executioner  by  committing 
suicide  16  hours  before  his  scheduled 
execution  by  slashing  his  jugular  vein  and 
an  artery  in  his  arm  with  a razor  blade. 
Using  his  own  blood  Johnson  wrote  “I 
didn’t  shoot  him”  on  the  wall  of  his  cell. 
Johnson  had  been  condemned  to  death 
for  a shooting  death  in  which  his  ac- 
complice, David  Vest,  who  received  an 
eight  year  sentence  in  exchange  for  his 
testimony  against  Johnson,  was  released 
from  prison  in  2003.  Johnson  is  the 
seventh  condemned  prisoner  in  Texas  to 
commit  suicide  since  1974. 

Uruguay:  On  November  17,  2006, 
former  military  dictator  Juan  Maria 
Bordaberry,  78,  and  his  former  foreign 
minister  Juan  Blanco,  were  arrested  and 
charged  with  four  murders  of  political  dis- 
sidents in  1976.  The  United  States  backed 
Bordaberry ’s  dictatorship  and  for  years 
armed  and  trained  the  nation’s  police  in 
torture  and  murder  techniques  which  were 
used  to  successfully  crush  all  political 
dissent  in  the  small  nation  between  1973- 


1985.  The  arrests  come  after  the  recent 
election  of  President  Tabare  Vasquez  who 
promised  to  make  human  rights  a priority 
and  to  end  decades  of  impunity  for  mili- 
tary torturers  and  killers  if  elected. 

Washington:  On  November  16,  2006, 
Kevin  Achartz,  40,  a prisoner  at  the  Wash- 
ington State  Penitentiary,  died  of  injuries 
suffered  in  a beating  by  other  prisoners  on 
November  19  without  regaining  conscious- 
ness. Achartz  was  convicted  in  2005  of 
sexual  exploitation  of  a minor  after  filming 
himself  having  sex  with  a 17  year  old  boy 
and  was  sentenced  to  life  without  parole 
due  to  prior  convictions  for  rape,  burglary, 
assault  and  theft,  among  other  things 
under  the  state’s  three  strikes  law.  Prison 
officials  are  investigating  the  murder. 

Washington:  On  November  3,  2006, 
Joel  Diven,  72,  a dentist  at  the  McNeil 
Island  Corrections  Center,  had  his  dental 
license  suspended  after  he  fractured  the 
tooth  of  a prisoner  on  May  24  and  then 
proceeded  to  extract  part  of  the  prison- 
ers jawbone.  The  prisoner  was  sent  to 
Harborview  Medical  Center  in  Seattle 
after  Diven  “abandoned”  the  patient  who 
was  bleeding  profusely,  had  dropping 
blood  pressure  and  a blocked  airway. 
Diven  resigned  from  his  Department  of 


Corrections  job  the  same  day  his  license 
was  suspended.  PL N has  reported  exten- 
sively on  medical  neglect  in  Washington 
prisons. 

Wisconsin:  On  November  3,  2006, 
Columbia  Correctional  Institute  guard 
Mary  Gilmore,  25,  was  charged  with 
stealing  methadone  pills  from  prisoners. 
Gilmore  told  prison  investigators  she  stole 
the  pills  because  she  “wanted  to  know 
what  her  sister,  who  had  overdosed  on  it 
(methadone),  was  thinking.”  Gilmore  now 
claims  investigators  tricked  her  into  falsely 
confessing  to  the  theft  of  some  54  metha- 
done pills  over  a six  week  period.  FI 
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Tenth  Circuit  Reinstates  Colorado  Ad  Seg  Conditions  Claims 

by  Bob  Williams 


The  United  States  Court  of  Ap- 
peals for  the  Tenth  Circuit  has 
reversed  a Colorado  state  prisoner’s 
administrative  segregation  (Ad  Seg) 
conditions  of  conhnement  claims  which 
were  dismissed  as  frivolous  by  the  United 
States  District  Court  for  the  District  of 
Colorado. 

Ronald  Fogle  was  housed  in  con- 
tinuous Ad  Seg  confinement  in  three  state 
prisons  from  September  2000  to  August 
2003.  He  was  locked  down  all  but  five 
hours  per  week  and  alleges  he  was  denied 
access  to  a telephone,  showers,  outdoor 
exercise,  law  library,  and  programs  offered 
to  the  general  population. 

In  June  2005,  Fogle  hied  a 42  U.S.C. 
§ 1983  complaint  alleging  numerous 
claims.  He  sought  pauper  status  which 
was  granted.  He  then  paid  the  entire  filing 
fee  but  because  pauper  status  was  initially 
granted,  the  district  court  undertook  a 
review  of  the  claims  for  frivolousness 
pursuant  to  28  U.S.C.  § 191 5(e)(2)(B)(I). 
All  claims  were  dismissed  as  frivolous. 

On  appeal,  the  Tenth  Circuit  held 
that  a due  process  claim  stemming  from 
Ad  Seg  placement  hearings  was  not 
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frivolous.  The  district  court  abused  its 
discretion  in  concluding  Fogle’s  three- 
year  Ad  Seg  placement  was  not  atypical 
and  significant,  under  Sandin  v.  Conner, 
115  S.Ct.  2293  (1995),  and  thus  had  no 
arguable  basis. 

The  Court  also  found  Fogle’s  claim 
of  cruel  and  unusual  punishment  in  deni- 
al of  outdoor  exercise  was  not  frivolous. 
The  district  court  erred  when  it  claimed 
Fogle  could  only  raise  an  arguable  claim 
if  denied  all  exercise  and  again  erred 
when  it  claimed  Fogle  did  not  allege 
deliberate  indifference  on  the  guard’s 
part — he  did. 

Construing  Fogle’s  pleading  liber- 
ally, the  Court  deduced  a retaliation 
claim  wherein  guards  threatened  Fogle 
with  transfer  and  long-term  segregation 
if  he  did  not  stop  complaining  about  his 
conditions.  Fogle  did  not  stop  and  was 
transferred.  Interpreting  “complaining” 
as  a right  to  grieving  or  appealing,  the 
Court  found  that  “several  circuits  have 


held  that  a prisoner’s  First  Amendment 
right  to  petition  the  government  for  re- 
dress of  grievances  encompasses  the  filing 
of  inmate  administrative  appeals.” 

Claims  for  denial  of  all  religious 
fellowship  and  access  to  the  law  library 
or  other  forms  of  state-provided  legal 
assistance  gleaned  from  Fogle’s  prose, 
were  deemed  non-frivolous.  The  five  sur- 
viving claims  were  remanded  for  further 
proceedings  to  address  the  merits.  The 
Court  noted  on  remand  that  a statute 
of  limitations  issue,  raised  by  the  district 
court  for  some  claims,  may  be  subject  to 
the  rare  equitable  tolling  for  “extraordi- 
nary circumstances”  recognized  by  the 
Colorado  Supreme  Court  in  Morrison 
v.  Goff,  91  P.3d  1050,  1053  (Colo.  2004) 
( Morrison  did  not  apply  equitable  tolling 
to  a prisoner  nor  has  a Colorado  court 
held  that  a prisoner  fell  into  the  “other 
legal  disability”  category  for  statutory 
tolling  exceptions).  See:  Fogle  v.  Pierson, 
435  F.3d  1252  (10th  Cir.  2006). 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  
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• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

! Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 

; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  1 

; of  vocabulary  and  identifies  informal  and  slang  words.  1 045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi-  I! 

: ness  and  computer  terms.  1033  |__| |; 

t 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LJ 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  L_l 
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Still  More  Murder  and  Mayhem  in  Maryland 


6 6 T ock  them  up  and  throw  away 
J— /the  key.”  Like  the  rest  of  the 
nation,  this  overriding  penal  philosophy 
in  Maryland  has  led  to  a criminal  justice 
system  that  is  defunct  at  every  level.  The 
state’s  adult  prisons  are  “in  crisis.”  Its 
juvenile  facilities  are  “beyond  dysfunc- 
tional.” And  its  jails  - where  endemic 
violence  has  forced  prisoners  to  make 
body  armor  from  newspaper  - are  spiral- 
ing into  chaos. 

Until  recently  little  attention  has  been 
paid  to  what’s  happening  in  the  state’s 
brutal  and  violent  prisons.  But  now,  fol- 
lowing the  murders  of  two  guards  in  the 
first  six  months  of  2006,  the  first  such 
deaths  in  over  two  decades,  legislators  and 
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by  Michael  Rigby 

the  public  are  finally  taking  notice.  PLN 
readers  will  note  this  is  the  third  major 
story  we  have  run  on  violence  and  safety 
in  Maryland  prisons. 

House  of  Corruption 

It  was  10  p.m.  on  July  25,  2006,  as 
guard  David  W.  McGuinn,  42,  performed 
a routine  head  count  in  the  west  wing 
of  the  Maryland  House  of  Correction 
(MHC).  Though  he  was  known  around 
the  prison  as  “Homeland  Security”  for  his 
rigid  enforcement  of  institutional  rules, 
McGuinn  likely  felt  safe  even  though 
he  was  alone.  The  prison  had  been  on 
lockdown  following  a recent  spate  of 
violence. 

But  unbeknownst  to  McGuinn,  two 
prisoners  had  apparently  jammed  the 
locking  mechanisms  on  their  cell  doors. 
As  the  guard  continued  his  count,  they 
allegedly  pounced.  An  unidentified  wit- 
ness saw  one  of  the  prisoners  “raising  his 
arm  up  and  down  repeatedly  in  a stabbing 
motion,”  according  to  court  documents. 
The  witness  reportedly  saw  McGuinn 
struck  three  times  and  heard  him  “cry 
in  pain  each  time.”  McGuinn  managed 
to  radio  for  help,  and  when  other  guards 
arrived  they  found  him  “staggering  down 
the  steps  with  his  face  and  head  covered 
with  blood,”  the  documents  say.  McGuinn 
later  died  from  stab  wounds  to  the  back 
and  neck. 

Following  the  attack,  prisoners  La- 
mar C.  Harris,  26,  and  Lee  E.  Stephens, 
27,  allegedly  returned  to  their  cells. 
Guards  reportedly  found  Harris  at  his  sink 
washing  clothes  and  a bed  sheet,  some 
of  which  appeared  to  be  bloodstained. 
A pair  of  wet  boots  that  also  appeared 
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to  have  blood  on  them  was  found  be- 
neath the  sink.  Bloody  clothes  and  boots 
were  recovered  from  Stephens’  cell,  too. 
Moreover,  according  to  the  indictments, 
“a  device  commonly  used  by  inmates  to 
prevent  their  cell  doors  from  locking”  was 
found  on  the  floor  outside  of  Harris’  cell. 
(Those  familiar  with  MHC  say  the  locks 
are  easily  jammed  with  chewing  gum, 
small  bars  of  soap  and  pieces  of  paper  or 
cardboard). 

McGuinn’s  strict  enforcement  of  the 
rules  had  caused  so  much  friction  among 
guards  and  prisoners  that  his  supervisors 
had  previously  banished  him  to  an  area  of 
the  facility  where  he  had  limited  personal 
contact.  “A  lot  of  officers  were  annoyed 
because  he  did  his  job  to  the  letter,”  said 
his  girlfriend,  Dawn  Gardner.  “A  lot  of 
time,  to  keep  the  peace,  correctional  of- 
ficers let  little,  minor  things  go,  and  David 
wasn’t  a let-it-go  kind  of  person.”  In  fact, 
McGuinn  so  perturbed  the  prisoners  that 
they  had  threatened  to  kill  him  before  the 
summer  was  over,  said  Erika  Ballard,  a 
former  employee  at  the  prison.  “It  was  like 
a joke,”  she  said.  It  was  not  immediately 
clear  why  McGuinn  had  been  reassigned 
to  the  housing  units. 

Harris  and  Stephens  were  charged 
with  first  and  second  degree  murder  fol- 
lowing the  attack.  Prosecutors  said  they 
will  seek  the  death  penalty  based  on  two 
aggravating  factors:  the  killing  of  a law 
enforcement  officer  and  a murder  com- 
mitted by  someone  serving  a life  sentence. 
The  two  prisoners,  who  were  already 
serving  life  sentences  for  murder,  are  now 
being  held  in  the  Maryland  Correctional 
Adjustment  Center,  the  state’s  supermax 
prison  in  Baltimore. 
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Murder  and  Mayhem  (cont.) 


That  prisoners  were  able  to  jam  the 
door  locks  and  escape  from  their  cells  to 
kill  a guard  has  drawn  attention  to  the 
physical  structure  of  the  ancient  prison. 
Built  in  1878,  the  1,100  bed  maximum- 
security  Maryland  House  of  Correction 
is  “an  old,  poorly  designed  prison  that 
doesn’t  lend  itself  to  good  safety  and 
security,”  said  former  Department  of 
Public  Safety  and  Correctional  Services 
(DPSCS)  Commissioner  Frank  C.  Sizer, 
who  abruptly  retired  on  August  23,  2006 
following  McGuinn’s  murder.  Timothy 
Maloney,  former  chairman  of  the  public 
safety  subcommittee  in  Maryland’s  House 
of  Delegates,  said  it  was  outrageous  that 
MHC  remains  standing.  “It  probably 
violates  every  known  modern  correctional 
design  standard,”  he  remarked. 

For  those  who’ve  been  imprisoned 
at  the  facility,  MHC  is  a place  they  don’t 
want  to  remember.  Fights  are  common 
and  occur  “pretty  much  every  other  day,” 
said  Barney  McNeal,  40,  who  served 
18  months  at  MHC  from  1998  to  2000. 
“If  you  really  want  to  do  something  to 
somebody,  you  can  because  there  weren’t 
enough  corrections  officers,”  he  said. 
“Pretty  much  the  inmates  run  the  place. 
You’re  dealing  with  guys  with  heavy  time 
there,  guys  who  aren’t  coming  home.” 

The  situation  at  MHC  has  only 
worsened  over  the  past  year.  In  a span 
of  just  four  months  in  2006,  at  least  8 
stabbing  incidents  resulted  in  the  deaths 
of  3 prisoners  as  well  as  the  fatal  attack 
on  McGuinn. 

On  March  29,  2006,  guard  Dontae 
Malone  was  assaulted  by  three  prisoners 
- two  of  whom  had  shanks  - as  he  made 
his  rounds.  Sergeant  Damean  Stewart  was 
also  stabbed  when  he  tried  to  intervene. 
Prisoners  Donta  Walker,  23,  Brian  Troxler, 
24,  and  Cedric  Chamber,  37,  were  charged 
with  first  and  second  degree  attempted 
murder  and  ten  other  counts.  The  prison- 
ers, all  convicted  murderers,  were  already 
serving  80-year  and  life  sentences.  Since 
Maryland’s  parole  board  and  governor 
rarely  if  ever  release  life  sentenced  prison- 
ers, Maryland  has  thousands  of  prisoners 
with  little  to  lose  under  the  state’s  de  facto 
life  without  parole  scheme. 

On  May  12,  prisoner  Willie  Williams 
Jr.,  34,  was  found  dead  in  his  cell  with 
two  puncture  wounds  and  tape  around 
his  neck.  Williams  had  been  serving  10 
years  for  non-violent  credit  card  fraud 


and  property  crimes.  His  death  is  being 
investigated  as  a homicide. 

Ten  days  later  on  May  22,  three 
unidentified  prisoners  were  attacked  and 
shanked  by  three  other  prisoners  wielding 
homemade  knives.  One  of  the  victims, 
a 29-year-old  man  serving  30  years  for 
murder,  died  from  his  wounds.  The  attack 
occurred  in  a dormitory  that  houses  up  to 
90  prisoners. 

Another  fatal  stabbing  occurred  on 
July  11, 2006  as  a prisoner  headed  in  from 
the  recreation  yard  at  about  2:40  p.m. 
Guards  saw  the  attack  and  confiscated 
the  assailant’s  weapon.  The  unidentified 
prisoner  died  at  a local  hospital  about  an 
hour  later. 

Then  on  July  25,  McGuinn  was 
stabbed  to  death.  His  was  the  second 
murder  of  a Maryland  prison  guard  that 
year.  The  first  occurred  on  January  26, 
2006  when  prisoner  Brandon  T.  Morris, 
20,  who  was  confined  at  the  Roxbury 
Correctional  Institution,  allegedly  took 
a gun  from  guard  Jeffrey  A.  Wroten,  44, 
and  shot  him  in  the  face.  Morris,  who  had 
been  admitted  to  a Washington  County 
hospital  for  surgery  a day  earlier  for  a 
self-inflicted  wound  to  his  abdomen,  later 
claimed  he  didn’t  remember  the  incident. 
Morris  said  he  went  to  sleep  shackled  to 
the  bed  and  awoke  outside  in  his  under- 
wear about  six  miles  away  surrounded  by 
police.  “I  just  went  to  sleep  and  I woke  up 
and  I was  out  of  bed,”  he  reportedly  told 
a state  trooper.  Morris  may  have  been  suf- 
fering from  the  side  effects  of  post-surgery 
drugs.  Regardless,  prosecutors  are  seeking 
the  death  penalty. 

Maintaining  control  at  MHC  is  a chal- 
lenge because  many  of  the  guards  grew  up 
in  the  same  impoverished  neighborhoods 
around  Baltimore  as  the  prisoners.  “Most 
know  the  inmates  because  they  grew  up 
together,”  said  Melton  Williams,  50,  who 
spent  23  years  in  prison  for  murder,  in- 
cluding time  at  MHC. 

“They  dated  the  same  girls  and  went 
to  the  same  schools,”  he  said.  “They  are 
the  same  ones  now  turning  the  locks  and 
the  ones  who  are  supposed  to  maintain 
control....  It’s  very  difficult.” 

Williams  went  on  to  say  that  there 
are  men  at  MHC  in  their  20s  who  have 
been  sentenced  to  multiple  life  sentences 
with  no  hope  of  ever  being  released;  they 
stop  caring  about  themselves  or  anyone 
else.  “There’s  really  nothing  in  that  place 
to  give  you  any  inspiration  to  make  you 
want  to  better  your  life....  You  have  to  tell 
yourself,  ‘I  want  to  be  a better  human  be- 
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ing  even  if  I die  in  here.’  There  is  so  much 
apathy,  so  much  hopelessness,”  he  said. 

Contraband  is  so  prevalent  that  MHC 
has  become  informally  known  as  the 
“House  of  Corruption”  among  guards. 
To  stem  the  flow  of  tobacco,  drugs, 
cellphones  and  other  prohibited  items, 
prison  officials  recently  installed  screen- 
ing devices  that  visitors  and  staff  must 
pass  through  to  enter  the  facility.  But  the 
measures  have  done  little  to  alleviate  the 
problem. 

Erika  Ballard,  the  former  MHC 
employee,  said  some  guards  can’t  resist 
cashing  in  on  the  lucrative  contraband 
trade.  “A  cell  phone  was  $300  - $100  more 
if  you  would  bring  in  a charger,”  she  said. 
“Tobacco  is  a very  big  business  in  there. 
An  $8  can  of  tobacco  sells  for  $150”  in- 
side the  prison.  She  accused  supervisors 
of  sometimes  calling  prisoners  on  their 
cell  phones  to  warn  them  of  impending 
cell  searches.  “Somebody  really  needs 
to  investigate  that  place,”  Ballard  stated. 
“That  place  is  corrupt  from  top  to  bot- 
tom.” More  than  300  cellphones  were 
confiscated  in  2005,  said  DPSCS  spokes- 
woman Priscilla  Dogget. 

Amid  a flurry  of  criticism,  prison 
officials  announced  on  September  28, 
2006  that  MHC  will  be  downgraded  to 
a minimum-security  facility  by  March 
2007.  Many  of  the  high  security  prisoners 
at  MHC  have  already  been  transferred 
to  the  adjacent  Maryland  Correctional 
Institution  and  the  supermax  prison  in 
Baltimore,  said  Acting  Commissioner 
John  A.  Rowley,  who  succeeded  Sizer. 
Other  maximum-security  prisoners  will  be 
moved  to  the  North  Branch  Correctional 
Institution  near  Cumberland  when  that 
prison’s  second  housing  unit  opens  in  early 
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2007.  North  Branch,  which  touts  such 
high-tech  features  as  secret  control  rooms 
and  the  latest  surveillance  equipment, 
was  profiled  on  the  N ational  Geographic 
Channel’s  program  Superstructures. 

Other  Prison  and  Jail  Violence 

The  problems  facing  MHC  exist  sys- 
temwide, and  everybody  knows  it.  Senator 
Ulysses  Currie  (D-Prince  George’s)  noted 
that  Maryland  is  one  of  the  nation’s 
wealthiest  states  and  should  have  an  ex- 
emplary prison  system.  But,  he  lamented, 
the  system  is  currently  “in  crisis.”  Senator 
James  E.  DeGrange  (D-Anne  Arundel) 
offered  similar  sentiments.  “I’m  scared 
to  death  that  someone  else  is  going  to  die 
in  these  institutions,”  he  said.  “I  see  other 
facilities  ready  to  explode.” 

As  previously  extensively  reported  in 
PLN,  other  Maryland  prisons  are  already 
exploding.  At  the  Maryland  Correctional 
Institution  in  Hagerstown,  for  example, 
a 23-year-old  unidentified  prisoner  was 
stabbed  several  times  on  the  prison  rec- 
reation yard.  No  guards  observed  the 
March  21,  2006  assault.  The  victim,  who 
was  serving  a 3-year  sentence  for  drug 
and  weapons  charges,  was  expected  to 
survive. 

Another  stabbing  occurred  at  the 
maximum-security  Jessup  Correctional 
Institution  - formerly  known  as  the  MCH 
Annex  - on  September  4, 2006.  This  time 
a guard  was  targeted.  The  unnamed  guard 
was  transported  to  a local  hospital  with 
non-fatal  injuries  to  his  upper  torso.  The 
unidentified  assailant  was  arrested  and 
guards  said  they  recovered  a shank. 

In  further  violence  at  Jessup,  a fight 
between  eight  prisoners  erupted  in  a 
prison  dayroom  at  9:30  p.m.  on  September 
16.  Following  the  melee,  which  guards 
quelled  with  pepper  spray,  four  prisoners 
were  transported  to  the  Maryland  Shock 
Trauma  Center  with  stab  wounds,  said  Lt. 
Russell  Davies,  a spokesman  for  the  Anne 
Arundel  Fire  Department. 

On  December  9,  2006  a Jessup 
prisoner  was  killed  despite  having  been 
placed  in  protective  custody.  The  body 
of  Richard  W.  Spicknall,  34,  was  found 
in  a shower  area;  his  death  was  ruled  a 
“homicide  by  general  asphyxia.”  Less  than 
three  weeks  later,  three  guards  at  the  facil- 
ity were  stabbed  by  a prisoner  serving  a life 
sentence.  The  guards  suffered  injuries  to 
the  face,  neck  and  hands;  prison  officials 
said  the  wounds  were  not  serious. 

As  a testament  to  the  DPSCS’s  en- 
demic problems,  even  the  state’s  lower 


security  prisons  are  plagued  by  violence. 
The  Maryland  Correctional  Training 
Center  (MCTC),  a 2,700-bed  medium- 
security  prison  south  of  Hagerstown,  is  a 
prime  example.  On  the  evening  of  March 
21,  2006,  two  prisoners  were  stabbed  at 
the  facility  in  separate  fights  occurring 
10  or  15  minutes  apart.  Both  prisoners 
sustained  life-threatening  injuries;  it’s 
unknown  if  they  survived.  The  next  day 
four  guards  were  hurt  in  a scuffle  with  a 
prisoner  in  segregation.  The  unnamed 
prisoner  allegedly  struck  one  of  the  guards 
in  the  head  with  his  handcuffs.  Three  other 
guards  suffered  minor  abrasions  when 
they  tried  to  help. 

A larger  imbroglio  erupted  on  July 
26, 2006  when  about  two  dozen  prisoners 
began  fighting  as  they  returned  to  their 
housing  areas  after  lunch.  Officials  said 
the  fight  was  broken  up  within  minutes 
and  no  one  suffered  injuries  requiring 
hospitalization.  And  on  October  11,  two 
guards  were  reportedly  punched  in  the  face 
by  prisoners,  again  in  separate  incidents 
occurring  about  15  minutes  apart.  In  the 
first  incident,  which  occurred  around  1:15 
p.m.,  a guard  was  assaulted  when  he  tried 
to  handcuff  a prisoner  returning  from  a 
recreation  area.  In  the  second  assault,  the 
guard  was  bit  after  he  ordered  two  prison- 
ers off  the  rec  yard.  They  refused  and  the 
guard  called  for  help.  When  other  guards 
arrived  and  tried  to  handcuff  the  prison- 
ers, one  of  them  punched  a guard  in  the 
face  and  the  other  unsuccessfully  lunged 
at  another  guard. 

Two  fights  occurred  at  the  medium- 
security  Roxbury  facility  on  November 
23,  2006,  sending  two  prisoners  to  the 
hospital  for  emergency  surgery.  Four  other 
prisoners  were  injured;  prison  officials 
said  the  attacks  were  likely  planned. 

Problems  have  also  continued  to 
surface  at  the  state-run  torture  chamber 
known  as  the  Baltimore  City  Detention 
Center.  In  a letter  sent  to  DPSCS  Secre- 
tary Mary  Ann  Saar  on  October  9,  2006 
following  the  stabbings  of  two  men  at  the 
facility  a day  earlier  - one  of  them  fatally 
- Kimberly  Haven,  executive  director  of 
Justice  Maryland,  asked  for  an  emergency 
meeting  with  jail  officials.  “My  office  con- 
tinues to  get  letters  from  inmates  asking 
for  help,  phone  calls  from  concerned  fam- 
ily members,  and  visits  from  correctional 
officers  who  are  concerned  about  their 
safety  and  ability  to  do  their  jobs,”  Haven 
wrote.  She  said  prisoners  have  told  her 
they  strap  magazines  to  their  chest  under 
their  shirts  as  makeshift  body  armor  to 
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protect  them  from  knife  attacks  when  they 
leave  their  cells  for  meals. 

The  situation  is  so  bad  that  attorneys 
are  reportedly  reluctant  to  visit  their  cli- 
ents at  the  jail.  “It’s  definitely  a civil  rights 
issue,”  said  Marvin  “Doc”  Cheatham, 
president  of  the  Baltimore  NAACP 
chapter.  “These  institutions  hold  people 
who  are  awaiting  trials.  Their  civil  rights 
are  being  jeopardized  by  being  in  these 
institutions.  They  have  [the]  right  to  live 
to  see  their  trials,  without  being  attacked 
or  killed.” 

Mary  Livers,  deputy  secretary  for 
DPSCS  operations,  responded  by  noting 
that  the  jail  is  violent  because  it’s  full  of 
violent  people.  The  same  people  “who 
are  terrorizing  the  citizens  in  Baltimore 
City  are  continuing  their  dangerous  and 
menacing  behavior  once  they  are  incar- 
cerated,” she  said.  But  if  Livers’  logic  is 
correct,  then  why  isn’t  every  jail  and  prison 
in  America  equally  as  deadly? 

Livers  also  failed  to  mention  the  jail’s 
vicious  guards.  In  May  2005,  prisoner  Ray- 
mond K.  Smoot,  5 1 , was  beaten  to  death 
in  a free-for-all  that  reportedly  involved  20 
to  25  state  jailers.  Eight  were  later  fired, 
and  three  were  charged  in  his  death.  Only 
a single  guard  was  convicted,  however.  On 
October  12, 2006,  a Baltimore  jury  found 
former  guard  Dameon  C.  Woods  guilty 
of  unintentional  second  degree  murder 
and  two  counts  of  first  and  second  degree 
assault.  Woods  and  former  guard  James 
L.  Hatcher,  who  was  acquitted,  sobbed 
following  the  verdict.  A week  earlier 
Circuit  Court  Judge  John  M.  Glynn  had 
dismissed  charges  against  the  third  guard, 
Nathan  D.  Colbert,  citing  contradictory 
testimony  by  prosecutors.  Colbert  later 
returned  to  work  at  the  jail. 

This  was  despite  former  guard  Kan- 
dis  Harelee’s  testimony  that  she  saw  all 
three  guards  attack  Smoot.  “I  saw  officer 


Woods,  Hatcher  and  Colbert  stomp- 
ing with  an  up-and-down  motion,”  she 
said.  Smoot’s  family  was  understandably 
disappointed.  “There  was  eight  of  them 
that  stomped  him.  [Authorities]  only  got 
one,”  said  James  Smoot,  the  victim’s  older 
brother. 

Woods  was  sentenced  on  December 
12,  2006  to  20  years  in  prison.  Raymond 
Smoot,  who  received  a death  sentence  at 
the  jail,  had  been  arrested  for  failing  to 
appear  in  court  on  a theft  charge 

Abuse  and  Overcrowding  In 
Juvenile  Prisons 

The  situation  at  the  state’s  juvenile 
centers  is  no  better.  A damning  report 
released  by  the  U.S.  Department  of 
Justice  (DOJ)  on  August  7,  2006,  con- 
cluded that  children  held  at  the  144-bed 
Baltimore  City  Juvenile  Justice  Center 
“suffer  significant  harm  and  risk  of  harm” 
due  to  chronic  understaffing  and  other 
management  problems.  The  report  cited 
prisoner-on-prisoner  assault  rates  that 
were  47%  higher  than  the  national  average 
for  juvenile  prisons,  inadequate  suicide 
prevention  efforts,  and  poor  behavior 
management  and  treatment  plans. 

Maryland  juvenile  services  officials 


argued  that  the  issues  raised  in  the  report, 
based  on  inspections  conducted  a year 
earlier,  had  significantly  improved  since 
that  time.  Child  advocates  disagreed. 
In  an  August  31,  2006  letter  to  Juvenile 
Services  Secretary  Kenneth  C.  Mon- 
tague, Jr.,  Katherine  A.  Perez,  the  state’s 
independent  monitor  of  juvenile  prisons, 
complained  of  “ongoing  issues  of  staffing 
shortages  and  the  threat  to  life,  health  and 
safety”  of  children  at  the  Baltimore  facil- 
ity. Rather  than  take  any  corrective  action, 
Montague  said  his  staff  planned  to  meet 
with  DOJ  officials  in  November  to  ask 
them  to  reevaluate  their  position. 

Prior  to  the  DOJ  report,  Perez  had 
released  two  blistering  reports  of  her  own. 
During  surprise  visits  to  state  juvenile 
prisons,  Perez  had  witnessed  a girl  being 
punched  by  a guard  at  one  facility,  and 
another  so  overcrowded  that  boys  were 
forced  to  sleep  on  a bathroom  floor. 

In  February  2006,  Perez  said  she  and 
a colleague  watched  as  a male  guard  at 
the  Waxter  Children’s  Center  dealt  with 
a girl  who  had  made  a derogatory  com- 
ment. The  girl  was  taken  to  a seclusion 
room  where  the  monitors  heard  the  girl 
yelling  “Don’t  touch  me”  and  “Get  off 
my  stomach,”  according  to  the  report. 
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Murder  and  Mayhem  (cont.) 


As  the  situation  escalated,  the  monitors 
began  watching  through  a window  in  the 
door.  They  saw  the  guard  move  toward 
the  girl  with  a raised  fist  after  she  spit  at 
him,  and  a female  guard  try  to  push  him 
away.  “He  again  moved  toward  her  and 
was  able  to  swing  at  the  youth  twice,”  the 
report  stated.  “The  monitors  were  unable 
to  see  where  the  punches  landed.  [Two] 
female  staff  members  then  restrained  the 
male  staff  member  by  pushing  him  out 
of  the  room.”  If  guards  act  like  this  while 
being  observed,  what  barbarities  are  they 
capable  of  when  no  one’s  watching? 

In  a second  report  based  on  a March 
2006  visit  to  the  Lower  Eastern  Shore 
Children’s  Center,  the  monitors  discovered 
3 1 boys  crammed  into  a prison  designed 
for  24.  Three  boys  were  sleeping  in  plastic 
“boats,”  or  makeshift  cots,  in  bathrooms; 
others  were  crowded  into  boats  in  bed- 
rooms designed  for  a single  occupant. 
Perez  and  a colleague  found  one  boy 
sleeping  with  his  head  on  a pillow  next  to 
the  base  of  a toilet.  A staff  member  said 
the  boy  “had  to  be  awakened  to  stand 
outside  and  allow  for  other  youths  to  use 
the  bathroom,”  according  to  the  report. 
Juvenile  services  officials  responded  by 
saying  Perez  was  “making  an  assumption” 
about  the  boy  having  to  be  awakened. 
“Staff  reported  that  no  youth  used  the 
restroom  the  night  the  monitor  is  referring 
to,”  the  department  said.  Regarding  the 
monitor’s  concerns  about  overcrowding, 
the  response  was  equally  idiotic.  “Please 
define  overcrowded  conditions,”  depart- 
ment officials  wrote.  “Kids  sleeping  in 
bathrooms,”  perhaps? 

Following  the  release  of  the  reports, 
Secretary  Montague  expressed  his  indig- 
nation - but  not  at  the  reports’  findings. 
Instead,  Montague  attacked  Perez  for 
not  having  followed  proper  procedure  in 
releasing  them.  “This  failure  compromises 
our  ability  to  work  with  the  monitor,” 
Montague  fumed.  Perez  said  she  was  just 
doing  her  job.  “I  have  no  ax  to  grind,” 
she  retorted. 

Democratic  House  Speaker  Michael 
E.  Busch,  a leading  advocate  for  juvenile 
offenders,  criticized  Montague  for  his 
response.  “The  [juvenile  services]  depart- 
ment should  be  looking  at  ways  to  address 
these  problems,  not  blaming  the  person 
who  discovered  [them],”  Busch  said.  It 
should  be  “appalling  to  anybody  who 
lives  in  Maryland  that  we  have  kids  sleep- 
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ing  in  restrooms  and  male  staff  members 
abusing  girls,”  he  added,  noting  that  Perez 
had  properly  exposed  those  conditions  in 
her  reports.  Another  critic,  Stacey  Gur- 
ian-Sherman  of  JJ  FAIR,  a non-profit 
advocacy  group,  summed  up  the  juvenile 
services  department  in  two  words:  “be- 
yond dysfunctional.”  Despite  Montague’s 
knee-jerk  denials,  Deputy  Secretary  of 
Operations  Carl  Sanniti  resigned  one  week 
after  the  reports  were  made  public. 

Other  incidents  have  further  tarnished 
the  department’s  image.  At  a juvenile 
prison  in  Hagerstown,  a guard  was  forced 
to  resign  on  May  15,  2006  after  a surveil- 
lance camera  caught  him  punching  a boy 
in  the  mouth.  One  day  later,  two  juveniles 
at  the  Baltimore  City  Juvenile  Justice 
Center  were  involved  in  a fight;  one  was 
hospitalized. 

In  June,  Perez  released  another  report 
accusing  staff  at  the  Cheltenham  Youth 
Facility  in  Prince  George’s  County  of 
having  falsified  training  records  for  more 
than  a year.  “Staff  members  stated  that 
the  training  coordinator  instructed  them 
to  falsify  their  timesheets  by  adding  8 to 
16  hours  of  overtime  for  training  that  had 
not  occurred,”  the  report  said.  Improper 
overtime  payments  of  $6,500  to  $7,000 
were  made  to  11  employees,  juvenile  de- 
partment spokesman  Edward  Hopkins 
admitted.  “Not  everyone  that  participated 
took  the  overtime,”  he  said.  “Those  that 
did  have  been  demoted  and  ordered  to 
repay  the  monies  that  were  paid  to  them 
in  overtime.”  Cheltenham’s  training  coor- 
dinator was  fired. 

As  with  adult  prisons,  child  advocates 
say  low  pay  and  high  turnover  contribute 
to  the  turmoil  in  the  juvenile  system.  In 
2004,  the  Baltimore  Sun  reported  that 
juvenile  service  workers  in  Maryland 
earned  8%  to  34%  less  than  those  in 
nearby  states. 

Legislative  Brouhaha 

The  murders  of  prison  guards  Mc- 
Guinn  and  Wroten  raised  numerous 
concerns,  not  just  with  the  violence  in 
Maryland  prisons  but  also  with  depart- 
mental priorities,  staff  shortages  and 
employee  integrity.  Following  the  two 
deaths,  state  officials  promised  $5  mil- 
lion for  a variety  of  safety  equipment, 
including  stab-proof  vests  and  additional 
video-surveillance  cameras.  (Note:  Mc- 
Guinn  was  wearing  a stab-proof  vest  when 
he  was  attacked).  Legislators  also  called 
an  emergency  session  on  August  8,  2006 
to  discuss  the  ongoing  prison  crisis. 
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One  concern  was  DPSCS  Secretary 
Mary  Ann  Saar’s  Project  Restart,  a broad 
plan  aimed  at  increasing  prisoner  educa- 
tion, substance  abuse  treatment  services 
and  re-entry  programs.  Saar  told  legisla- 
tors the  key  to  operating  safe  prisons  is 
well-trained  and  properly  equipped  guards 
and  “appropriate  programs  for  inmates,” 
so  they  stay  occupied  and  develop  skills  to 
help  them  succeed  when  they  are  released. 
Saar  noted  that  Pennsylvania  and  Virginia 
- states  with  much  lower  rates  of  prisoner 
assaults  than  Maryland  - provide  many 
more  rehabilitation  programs.  “That  is 
where  corrections  needs  to  be,”  Saar  said. 
“There  is  a direct  correlation.” 

Despite  their  moniker,  many  so-called 
“correctional  officers”  believe  that  more 
money  should  be  spent  on  security  and 
less  on  corrective  rehabilitation.  “I  believe 
Secretary  Saar  should  be  terminated  from 
her  position  or  hand  in  her  resignation,” 
said  M.  Kim  Howard,  President  of  the 
Maryland  Correctional  Law  Enforcement 
Union.  “Two  corrections  officers  have  been 
killed  on  her  watch.  I think  she’s  trying  to 
run  it  [the  prison  system]  like  it’s  a college 
campus  instead  of  a penal  system.” 

Another  prominent  issue  was  the 
pervasive  staff  shortage.  A report  by 
legislative  analysts  found  that  vacancies 
in  the  DPSCS  nearly  tripled  between 
fiscal  years  2003  and  2005,  from  3.5%  to 
9.5%  (MHC  had  47  guard  vacancies  in 
July  2006  when  McGuinn  was  stabbed 
to  death).  In  addition,  more  than  150 
positions  and  $5.6  million  in  overtime 
spending  were  cut  during  the  same  time 
period,  said  one  analyst. 

Acting  corrections  commissioner  John 
A.  Rowley  opined  that  recruiting  guards 
was  difficult  because  the  state’s  economy  is 
doing  well  and  people  looking  for  jobs  have 
better  options.  Saar  said  staffing  shortages 
were  not  factors  in  the  deaths  of  McGuinn 
and  Wroten.  Rather,  she  suggested  the 
rising  violence  was  due  to  gang  activ- 
ity. According  to  Maryland  gang  experts, 
more  than  250  gangs  with  1 ,900  members 
reside  within  the  walls  of  the  Jessup  prison 
complex,  which  includes  MHC  and  five 
other  prisons.  Phil  Smith,  the  DOC’s  intel- 
ligence lieutenant,  said  some  of  the  gangs 
are  extremely  violent  and  live  by  a simple 
credo:  “What’s  mine  is  mine;  what’s  yours 
is  mine.”  Taking  prison  official’s  numbers 
at  face  value  means  a “gang”  can  average 
less  than  four  members. 

On  December  15,  2006,  James  V. 
Peguese,  assistant  commissioner  for  the 
Division  of  Corrections,  candidly  admit- 
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ted  that  the  state  was  unable  to  provide  a 
safe  prison  environment.  During  an  Anne 
Arundel  Circuit  Court  hearing  on  protect- 
ing the  identity  of  prison  snitches,  Peguese 
acknowledged  that  snitches  are  routinely 
assaulted,  even  in  protective  custody.  “I’m 
not  going  to  sit  here  and  tell  you  that  we’ve 
got  everything  under  control,”  he  said. 
“Unfortunately,  people  die  in  prison  so 
we  don’t  have  a perfect  record.” 

State  officials  are  considering  the 
extreme  option  of  transferring  prison 
snitches  to  out-of-state  facilities  to  keep 
them  safe,  an  expensive  proposition. 

The  Cost  of  Violence 

In  the  end  it  may  not  be  humanitar- 
ian or  rehabilitative  efforts  or  a sense  of 
social  responsibility  that  brings  reform 
to  Maryland’s  prison  system;  instead,  it 
may  be  cost. 

Unable  to  fill  staff  positions  in  its  dan- 
gerous and  deadly  prisons,  the  state  nearly 
doubled  its  overtime  spending  in  fiscal  year 
2005-2006,  from  $14.8  million  to  $28.3  mil- 
lion, despite  cuts  intended  to  reduce  such 
costs.  As  of  August  2006,  about  10%  of  the 
state’s  6,300  prison  guard  positions  were 
vacant,  and  some  facilities  had  vacancy 
rates  as  high  as  30%.  “This  is  exactly  the 
kind  of  situation  that  snowballs,”  said  Sue 
Esty,  legislative  director  for  the  American 
Federation  of  State,  County  and  Municipal 
Employees  Council  92.  “Because  there  is 
not  enough  staff,  you  have  a less  safe  situ- 
ation, and  more  staff  leaves.” 

The  prison  system  will  have  an- 
other vacancy  on  January  17, 2007,  when 
DPSCS  Secretary  Saar  has  announced 
she  will  resign.  Gary  Maynard,  former 
director  of  the  Iowa  prison  system,  will 
replace  her. 

Prosecution  costs  are  also  up.  In 
Anne  Arundel  County,  where  MHC 
is  located,  State’s  Attorney  Frank  R. 
Weathersbee  said  he  would  prosecute 
no  new  cases  arising  out  of  the  Jessup 
prison  complex  unless  the  state  subsidizes 
the  cost.  Weathersbee  said  prison  crimes 
take  “about  twice  the  amount  of  time  as 
a regular  case”  to  prosecute.  Homicides, 
which  are  increasingly  common  at  MHC, 
are  especially  taxing.  Weathersbee  recalled 
one  prison  murder  case  that  went  on  for 
two  years  and  cost  $250,000.  “There  is 
a lot  of  money  tied  up  in  these  prosecu- 
tions,” he  said. 

The  state  also  spends  a small  fortune 
treating  those  injured  by  prison  violence. 
In  the  first  six  months  of  2006,  257  of 
Maryland’s  22,000  prisoners  were  hurt 
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seriously  enough  in  prison  assaults  to 
warrant  trips  to  the  hospital.  Those 
emergency  room  expenses  amounted  to 
$860,000,  according  to  the  Baltimore 
Sun.  And  this  doesn’t  include  the  cost 
borne  by  local  counties  for  emergency 
hospital  transportation.  From  January 
to  September  2006,  the  Anne  Arundel 
Fire  Department  dispatched  ambulances 
to  the  Jessup  prison  complex  196  times, 
at  a cost  of  $350  per  trip.  What’s  more, 
guards  injured  in  prison  assaults  can  draw 
up  to  two-thirds  of  their  salary  for  up  to 
a year  as  “accident  leave.”  Combined, 
these  costs  easily  amount  to  more  than 
$1  million  in  2006. 

Justice  Maryland  Director  Kimberly 
Haven  said  the  state  is  paying  the  price 
for  not  funding  the  kind  of  rehabilita- 
tion programs  shown  to  reduce  prison 
violence.  “We’re  not  using  our  resources 
wisely,  and  we  end  up  paying  more  in  the 
long  run,”  she  said.  “I  can  only  imagine 
what  programs  we  could  put  together  with 
that  million  dollars,  instead  of  prosecuting 
people  and  patching  them  up.” 

Perhaps  a lighter  pocketbook  will 
prompt  Maryland  taxpayers,  and  law- 
makers, to  finally  take  notice.  For  more 
on  Maryland  prisons,  see  PLN,  July 

2005,  p.l;  October  2005,  p.6;  and  August 

2006,  p.20.  We  have  also  reported  fairly 
extensively  on  medical  neglect  within  the 
Maryland  prison  system  and  its  assorted 
other  problems. 

Sources:  washingtonpost.com,  wjla.com, 
The  Baltimore  Sun,  examiner,  corn,  bad- 
copnews.  com,  hometownannapolis.  com, 
officer.com,  herald-mail.com,  wjz.com, 
washingtontimes.  com,  thewbalchannel. 
com,  findlaw.  com,  wusa9.  com,  citron,  com, 
corrections.com,  centredaily.com,  delmar- 
vanow.  com,  washingtonjewishweek.  com, 
certops.com,  AP 
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This  month’s  cover  story  is  by  long 
time  PLN  contributing  writer 
Mike  Rigby.  I am  pleased  to  announce 
that  in  December,  2006,  Mike  was  released 
from  the  Texas  Department  of  Criminal 
Justice  after  13  years  of  imprisonment.  He 
will  continue  contributing  articles  to  PLN 
as  his  new  schedule  allows.  It’s  good  to 
have  our  contributors  and  writers  get  out 
of  prison  and  be  able  to,  if  not  meet  them 
yet,  at  least  talk  on  the  phone.  Texas  is  the 
only  prison  system  that  does  not  allow  its 
prisoners  to  have  telephone  access. 

Last  month’s  issue  of  PLN  had  a cover 
story  on  the  prison  telephone  industry  and 
the  ongoing  outrage  of  the  kickbacks  paid 
by  phone  companies  to  prisons  and  jails  in 
exchange  for  exclusive  monopoly  rights  to 
gouge  consumers  by  charging  outrageous 
phone  rates.  No  sooner  had  that  issue  of 
PLN  been  mailed  than  incoming  governor 
of  New  York  Elliot  Spitzer  announced, 
upon  assuming  office  on  January  8, 2007, 
that  he  was  not  going  to  renew  the  New 
York  state  prison  system’s  phone  contract 
with  MCI  when  it  expires  in  April,  2007, 
and  any  new  contracts  would  forgo  the 
more  than  $20  million  a year  in  kickbacks 
now  paid  by  MCI.  Hopefully  there  is  no 
change  of  heart  between  now  and  April. 
PLN  will  be  reporting  the  story  in  full  in 
an  upcoming  issue.  This  is  a tremendous 
victory  by  the  friends  and  families  of 
New  York  prisoners  and  the  Center  for 
Constitutional  Rights  whose  lawyers  and 
advocates  waged  this  successful  litigation 
and  public  education  campaign  against 
one  of  the  most  formidable  players  in  the 
prison  industry. 

I hope  that  all  those  who  could  af- 
ford to,  donated  to  PLN’s  matching  grant 
fund  raiser.  As  this  issue  goes  to  press  we 
are  still  around  $10,000  short  of  meeting 
our  matching  grant  goal  of  $25,000.  As 
previously  noted,  two  anonymous  donors 
will  match  every  dollar  donated,  by  non 
prisoners,  up  to  $25,000,  dollar  for  dol- 
lar. For  donations  from  or  on  behalf  of 
prisoners,  they  will  match  such  donations 
at  a rate  of  $2  for  every  dollar  donated. 
The  matching  grant  campaign  ends  on 
January  31, 2007.  We  will  announce  the 
result  of  the  campaign  in  next  month’s 
PLN. 

We  are  working  on  our  goal  of  in- 
creasing PLN’s  paid  advertising  by  two 
full  pages  so  we  can  increase  our  page  size 
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From  the  Editor 

by  Paul  Wright 

to  56  pages.  If  you  know  of  any  businesses 
that  might  be  interested  in  advertising  in 
PLN  please  send  us  their  contact  informa- 
tion so  we  can  reach  them  and  tell  them 
about  PLN.  If  you  patronize  any  PLN 
advertisers,  be  sure  to  let  them  know  that 
you  saw  their  ad  in  PLN  so  they  will  con- 
tinue to  advertise.  Hopefully  we  will  have 
a bigger  issue  of  PLN  for  our  readers, 
at  the  same  price.  Advertising  has  paid 


for  PLN’s  size  increases  over  the  past 
8 years.  Every  page  of  paid  advertising 
means  we  can  bring  readers  three  full 
pages  of  editorial  content.  PLN  is  one  of 
the  best  bargains  in  news  publishing  now 
and  we  want  to  make  it  better.  Help  us 
grow  so  we  can  bring  you  more  news  and 
information! 

Enjoy  this  issue  of  PLN  and  let  others 
know  about  us.  P 


Confronting  Confinement,  A Report  On 

Safety  and  Abuse  In  America’s  Prisons, 
Vera  Justice  Institute  (2006),  118  pp. 

Reviewed  by  John  E.  Dannenberg 


The  Commission  on  Safety  and  Abuse 
in  America’s  Prisons  released  its  June 
2006  report  Confronting  Confinement  which 
concluded,  “What  happens  inside  jails  and 
prisons  does  not  stay  [there].  It  comes  home 
with  prisoners  after  they  are  released  and  with 
corrections  officers  at  the  end  of  each  day’s 
shift.  We  must  create  safe  and  productive  condi- 
tions of  confinement ..  because  it  influences  the 
safety,  health  and  prosperity  of  us  all.  ” Since  so 
few  citizens  know  (or  even  care)  what  goes  on 
behind  bars  in  America’s  lockups  unless  and 
until  they  are  directly  affected  by  their  own  or  a 
loved  one  experiencing  “the  system,”  this  report 
was  designed  to  bring  the  realities  and  effects  of 
life  behind  bars  into  the  public  limelight. 

Included  are  those  components  that 
no  judge  or  jury  ever  intended  - prison  rape, 
gang  violence,  abuse  by  guards,  cruel  medical 
care,  infectious  disease  and  endless  solitary 
confinement.  While  the  report  may  not  come 
as  “news”  to  the  average  PLN  reader,  it  serves 
valuably  as  a comprehensive  and  highly  credible 
reference  tool  to  present  to  the  public  who 
blindly  pays  year  after  year  for  this  lar- 
gesse, being  taxed  first  financially  for  “criminal 
justice,”  then  personally  by  the  cost  of  crime  and 
finally  psychologically  by  unending  societal 
debilitation. 

The  Commission’s  Composition 

The  twenty-person  Commission  is  com- 
prised of  respected  names  that  PLN  readers  will 
recognize.  Co-Chair  Nicholas  D.  Katzenbachis 
a former  United  States  Attorney  General  who 
led  desegregation  efforts  in  the  southern  states. 
Co-Chair  Hon.  John  J.  Gibbons,  was  former 
Chief  Judge  of  the  Third  Circuit  U.S.  Court 
of  Appeals.  Others  include  California’s  Sena- 


tor Gloria  Romero  [prison  refomi  proponent], 
Ray  Krone  [former  death  row  prisoner  cleared 
by  DNA  test],  Professor  Margo  Schlanger 
[author  of  Inmate  Litigation],  as  well  as  for- 
mer jail/prison  wardens,  human  rights  groups 
leaders,  prisoners,  correctional  mental  health 
professionals,  judges,  senators,  attorneys  gen- 
eral and  former  FBI  Director  and  U.S.  District 
Judge  Hon.  William  Sessions.  Adding 
to  its  own  carnal  knowledge  of  the  realities 
of  prison,  the  Commission  took  testimony 
from  dozens  of  prison  experts. 

The  report  is  topically  divided  into 
Conditions  of  Confinement  (violence, 
medical  care,  segregation),  Labor  and 
Leadership,  Oversight  and  Accountabil- 
ity, and  Knowledge  and  Data. 

Prison  Violence  Is  Excessive 

First,  the  report  makes  the  familiar  finding, 
“violence  remains  a serious  problem  in  Amer- 
ica’s prisons  and  jails”  Taking  testimony  from 
guards  (who  claimed  to  be  in  “constant  fear” 
of  assault),  from  former  prisoners  recounting 
gang  rape  and  beatings  by  guards  and  from  a 
concurring  California  Secretary  of  Corrections 
Roderick  Hickman,  the  Commission’s  conclu- 
sion resonated  with  the  then  ongoing  riots  in 
the  Los  Angeles  County  Jails.  (See:  PLN, 
January,  2007. ) 

But  the  Commission  next  found  that  it 
knew  which  conditions  fueled  violence,  and 
therefore,  how  to  prevent  it.  Witness  Donald 
Specter,  Director  of  the  Prison  Law  Office  in 
California,  told  them,  “The  culture  of  our 
prisons  virtually  dictates  the  level  of  violence 
that  you  will  have  in  them.  And  if  you  change 
that  culture,  you  will  reduce  the  violence.” 
The  main  vehicle  to  violence  reduction  was 
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recognized  to  be  the  elimination  of  idle  time. 
“Highly  structured  programs  are  known  to 
reduce  misconduct  in  correctional  facilities 
and  also  to  lower  recidivism  after  release.”  A 
national  poll  showed  that  87  %of  the  public 
favored  rehabilitative  services  versus 
only  punishment.  Other  witnesses  told  that 
unnecessary  use  of  force  stimulates  equal 
and  opposite  violence,  and  should  be 
restrained.  But  the  largest  cultural  stimulus 
was  agreed  to  be  ties  with  one’s  family  and 
community.  The  common  recent  trends  to 
physically  isolate  prisoners  (e.g.,  farming  them 
out  to  private  prisons  in  distant  states,  siting 
prisons  in  rural  areas  far  from  the  cities  that 
generate  most  prisoners)  and  making  their 
phone  calls  home  prohibitively  expensive  (by 
corruptly  awarding  phone  contracts  to  the 
highest  kick-back  bidder)  were  both  cited  as 
fomenting  increased  violence  in  (and  after) 
incarceration. 

Nonetheless,  the  Commission  complained 
that  it  did  not  have  adequate  reporting  on 
violence  behind  bars.  Incredibly,  three  states 
reported  (doubtfully)  absolutely  no  assaults  on 
prisoners  in  the  year  2000.  More  realistically, 
the  best  estimate  is  that  suppression  of  actual 
incidents  shows  that  the  true  measure  of  such 
incidents  is  five  times  that  actually  reported,  na- 
tionwide. Indeed,  the  Bureau  of  Justice  Statistics 
declared  it  was  unable  to  measure  the  level  of 
assaults  because  of  the  paucity  of  administra- 
tive records  (i.e.,  cover-ups). 

Prison  Healthcare  Is  Inadequate 

As  to  medical  care,  the  report  found  - again 
unsurprisingly  to  those  inside  - that  “high  rates 
of  disease  and  illness  among  prisoners, 
coupled  with  inadequate  funding  for 
correctional  health  care,  endanger  prisoners, 
staff  and  the  public.”  In  California,  it  reached 
the  level  of  cruel  and  unusual  punishment 
(see:  PLN,  Mar.2006,  p.l,  Federal  Court 
Seizes  California  Prisons’  Medical  Care;  Ap- 
points Receiver  With  Unprecedented  Powers). 
And,  as  often  reported  in  PLN,  the  ravages 
of  tuberculosis,  hepatitis,  HIV  and  MRSA 
(staphylococcus  infections)  don’t  stop  at  the 
prison  gatea  Paroling  prisoners  and  guards 
going  home  each  day  act  as  constant  public 
vectors  of  these  infestations.  Nonetheless, 
the  report  concludes  that  there  are  solutions 
to  prisons’  health  care  dilemma.  They  noted 
that  New  York  reduced  tuberculosis  by  59% 
(drug-resistant  cases  by  91%)  after  instituting 
proper  screening.  The  report  also  panned 
prisoner  co-payments  because  this  discour- 
ages sick  prisoners  from  seeking  care  early  on, 
when  remedial  care  is  far  less  costly.  Indeed, 
the  rampant  spread  of  MRSA  in  Georgia, 
California  and  Texas  prisons  was  literally 
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blamed  on  co-payment  reticence.  Finally,  the 
Commission  notes  that  prisons  and  jails  are 
used  unsuccessfully  as  mental  institutions,  and 
recommend  that  this  practice  cease. 

Segregation  Is  Counter-Productive 

In  its  third  segment,  the  report  made  the 
counterintuitive  observation  that  high-security 
segregation  backfires,  literally  fomenting  both 
violence  within  the  facilities  and  contributing 
to  recidivism  after  release.  In  short,  the  Com- 
mission concluded  that  segregation  works 
against  rehabilitation  and  ultimately  threatens 
public  safety  when  isolated  prisoners  are  un- 
ceremoniously dumped  back  into  the 
community.  PL  A has  reported  frequently 
on  the  debilitating  psychological  effects  of 
“supermax”  isolation.  Worse  yet,  the  growth 
rate  of  the  disciplinary  segregation  population 
(half  of  whom  are  mentally  ill)  increased  by 
68%  over  a period  when  overall  population 
growth  was  28%.  Not  only  is  segregation 
housing  costly  in  terms  of  violence  and 
recidivism,  it  typically  doubles  the 
incarceration  tab. 

Oversight  Is  Sorely  Lacking 

Next,  the  report  deals  with  oversight  and 
accountability. Or,  more  honestly  phrased, 
“Those  walls  are  not  to  keep  prisoners 
from  getting  out,  they  are  to  keep  the  public 
from  peeking  in.”  Noting  that  all  public 
institutions  “need  and  benefit  from  strong 
oversight,”  the  report  focused  on  prisons  as 
exceptionally  needy  because  absent  oversight, 
their  culture  degrades  more  rapidly  due  to 
the  public’s  lower  expectations  for  prisoner 
treatment.  As  U.S.  DOJ  Inspector  General 


Glenn  Fine  (who  oversees  all  federal  lockups) 
said,  “There  is  tremendous  pressure  within 
an  institution  to  keep  quiet.”  California’s 
former  DOC  Secretary  Hickman  has  called 
this  “the  Code  of  Silence.”  To  the  extent  that 
such  standards  have  been  set  by  the  American 
Correctional  Association  (ACA),  they 
are  mostly  ignored.  Indeed,  only  a tiny  frac- 
tion of  American  jails  and  less  than  half  of 
the  prisons  are  ACA  accredited.  And  when 
internal  reporting  does  occur,  it  often  meets 
with  strong  retribution. 

To  get  to  the  bottom  of  this  problem, 
the  Commission  recommends  a uniform 
national  policy  of  reporting  on  safety  and 
abuse  in  detention  facilities.  Without  this, 
state  legislatures  will  be  unable  to  make 
the  proper  informed  decisions  on  how 
to  maximize  public  safety  while  minimizing 
incarceration  costs.  Hence,  the  Commission’s 
conclusion  is  to  “confront  confinement”  openly 
so  as  to  render  jails  and  prisons  “safe,  humane 
and  productive.” 

The  Commission,  its  hearings  and  re- 
lease of  its  report  all  received  widespread 
media  attention  and  some  legislators 
made  public  comments  about  it.  However, 
the  United  States  has  a long  modern  his- 
tory of  blue  ribbon  commissions  issuing 
similar  reports  about  the  abysmal  failings 
and  short  comings  of  its  detention  facili- 
ties and  to  date,  they  have  been  quickly 
forgotten.  Absent  political  will  from  the 
legislative  and  executive  branches,  prison 
and  jail  conditions  and  high  levels  of  vio- 
lence and  the  total  lack  of  accountability 
that  today  are  the  hallmarks  of  American 
incarceration,  will  continue.  P 
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Sacramento  Jail  Rampant  with  Excessive  Force  and  Brutality 


Imagine  six  million  candles  of  light 
and  the  noise  level  of  a jet  plane 
taking  off  inside  an  average  6’xlO’  jail 
cell.  That’s  what  Courtney  Countee,  Jessie 
Kerwin,  Daniel  Lucas,  Jason  Morrison, 
Cladius  Jefferson  and  Michael  Toro  en- 
dured at  the  hands  of  the  Sacramento 
County  jail’s  Custody  Emergency  Re- 
sponse Team  (CERT).  Three  of  the  men 
were  seriously  injured.  All  six  were  subse- 
quently confined  to  prostraint  chairs  for  at 
least  an  hour  past  the  approved  limit. 

An  investigation  conducted  by  the  Sac- 
ramento County  District  Attorney’s  office 
identified  multiple  administrative  and  legal 
infractions  during  the  CERT’s  extraction  of 
the  prisoners  from  their  cells.  The  resulting 
report  also  issued  a scathing  commentary  on 
how  the  Sheriff’s  office  dehberately  hindered 
the  investigation.  Yet  prosecutors  ultimately 
concluded  that  no  prosecutable  offenses  had 
been  committed. 

A 26-page  report  issued  by  the  D.A.’s 
office  detailed  the  reasons  not  to  prosecute 
despite  the  investigators’  detailed  account 
of  inappropriate  behavior  by  jail  guards 
and  supervisors. 

On  December  1,  2005,  at  about  6:00 
p.m.,  it  was  discovered  that  five  prisoners 
had  plugged  their  sinks  and  toilets  and 
flooded  a unit  on  the  8th  floor  of  the 
Sacramento  County  Main  Jail.  Just  after 
7:30  p.m.  the  water  supply  to  their  cells 
was  cut  off. 

Between  8:00  and  8:30  p.m.,  proba- 
tionary supervisor  Sgt.  Donald  Black 
assembled  a CERT  crew  to  remove  the 
offending  prisoners  from  their  cells.  Black 
also  decided  to  remove  another  prisoner, 
Claudius  Jefferson,  because  he  was  yelling 
encouragement  to  the  others.  Jefferson 
was  housed  on  a separate  tier  and  wasn’t 
involved  in  the  flooding. 

Black  chose  to  deploy  “flash-bang” 
stun  grenades  to  accomplish  the  cell 
extractions.  That’s  when  people  started 
getting  hurt. 

Daniel  Lucas  suffered  incendiary 
burns  when  the  flash-bang  detonated 
between  his  inner  thighs  as  he  lay  prone 
on  his  cell  floor.  Claudius  Jefferson  was 
burned  from  elbow-to-wrist  and  on  his 
torso  when  the  grenade  tossed  into  his 
cell  blew  up  next  to  him.  He  also  was  lying 
on  the  floor. 

According  to  the  D.A.’s  report,  a flash- 
bang  grenade  has  the  potential  to  injure 
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by  Gary  Hunter 

when  “deployed  within  two  and  one-half 
feet  of  a person.”  For  this  reason,  proce- 
dure dictates  that  guards  do  a “quick  peek” 
to  determine  the  location  of  a prisoner  to 
ensure  that  injury  does  not  occur. 

Evidence  revealed  that  Sgt.  Black  failed 
to  follow  the  “quick  peek”  policy.  Jessie  Ker- 
win was  ordered  to  the  floor;  four  seconds 
later  he  was  flash-banged.  Jason  Morrison 
was  given  a six-second  grace  period,  while 
Daniel  Lucas  got  ten  seconds. 

The  report  observed  that  Sgt.  Black 
never  afforded  the  men  an  opportunity  to 
exit  their  cells  voluntarily  - a clear  policy 
violation. 

After  the  cell  extraction,  all  six  pris- 
oners were  strapped  to  prostraint  chairs 
for  over  two  hours.  Jail  rules  state  that 
“no  inmate  is  to  be  restrained  in  the  chair 
for  more  than  one  hour”  unless  approved 
by  the  Watch  Commander,  and  based  on 
“articulable  facts.” 

Investigators  said  the  written  state- 
ments that  were  used  to  justify  the  extended 
restraint  of  the  prisoners  had  a “cookie-cut- 
ter” appearance,  and  lacked  “the  required 
articulation  of  facts  to  support”  the  pro- 
tracted use  of  the  prostraint  chairs. 

All  of  these  injuries  and  infractions 
resulted  from  the  poor  judgment  of  Sgt. 
Black  over  an  event  that  did  not  even  war- 
rant the  notification  of  a jail  supervisor, 
because  cell  flooding  was  “not  an  uncom- 
mon occurrence  in  the  jail”  and  was  not 
considered  “any  real  exigency,”  according 
to  the  report. 

Just  conducting  the  investigation  and 
getting  cooperation  from  the  Sheriff’s 
office  was  a source  of  concern  for  the 
District  Attorney’s  office. 

“Ordinarily  we  do  not  comment  on  the 
cooperation  of  other  agencies,”  the  report 
stated.  “In  this  instance,  however  ...  the 
subsequent  conduct  and  responsiveness 
of  the  Sheriff’s  Department ...  significantly 
impacted  our  ability  to  discover  and  evalu- 
ate the  facts  of  this  case.” 

The  report  called  Sgt.  Black’s  poor 
procedure  “troubling,”  and  said  the  CERT 
guards  “exercised  poor  judgment.”  It  cited 
numerous  broken  laws  and  regulations. 
Yet  the  report  then  concluded  that  all  the 
evidence,  taken  separately  or  together,  was 
not  sufficient  to  justify  prosecution. 

Meanwhile,  three  Sacramento  County 
prisoners  suffered  burns,  broken  teeth  and 
other  injuries  at  the  hands  of  guards  for 
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a situation  that  was  never  an  emergency. 
Michael  Toros  and  two  other  prison- 
ers who  were  injured  by  the  flash-bang 
grenades  have  since  filed  claims  against 
the  county. 

The  use  of  flash-bang  grenades  at 
the  jail  was  severely  restricted  in  June 
2006.  “The  December  incident  made  us 
take  a really  critical  look  at  how  these 
things  are  used  and  how  we  want  them  to 
be  used,”  stated  Sheriff’s  Lt.  Scott  Jones. 
“The  policy  was  not  as  well-defined  as 
we  wanted  it  to  be.  We  had  all  assumed 
common  sense  would  prevail.” 

Apparently  that  assumption  was 
incorrect. 

A History  of  Abuse 

The  D.A.’s  office  wasn’t  the  only  one 
to  criticize  the  Sheriff’s  Department.  In  a 
November  22, 2005  hearing  related  to  the 
jail,  county  supervisors  heard  complaints 
from  a number  of  citizens,  including  Rene 
Lopez,  who  had  served  with  the  California 
Highway  Patrol  for  twenty  years.  “I  have 
no  ax  to  grind,”  said  Lopez.  “I’ve  heard 
stories  all  my  life  about  what  goes  on  in 
the  stairwells,  about  what  goes  on  in  the 
elevators....  The  people  being  injured  there 
aren’t  the  big,  powerful  people  on  drugs. 
It’s  the  people  who  are  there  for  simple 
infractions.  It’s  been  happening  for  years 
and  no  one  paid  attention.” 

The  truth  of  Lopez’s  words  is  un- 
deniable, as  there  is  a lengthy  history  of 
prisoners  having  been  abused,  injured,  or 
even  killed  at  the  jail. 

Carmelo  Marrero  died  in  the  Main  Jail 
on  April  17, 1995  after  being  restrained  by 
guards.  Coroner  Phil  Ehlert  said  Marrero’s 
death  was  due,  in  part,  to  “a  lack  of  oxygen 
caused  by  a highly  agitated  state  exacer- 
bated by  the  imposed  restraint.”  A class 
action  lawsuit  filed  on  Marrero’s  behalf 
claimed  his  death  was  the  direct  result 
of  the  extended  period  of  time  he  spent 
strapped  in  a restraining  chair.  The  claim 
was  settled  for  $750,000. 

Jail  prisoner  Alex  Trujillo,  21,  was 
jailed  in  January  2000  on  a public  drunk- 
enness charge.  After  refusing  to  sit  down 
Trujillo  was  manhandled  by  deputies,  who 
then  took  him  into  a hallway  that  wasn’t 
monitored  by  surveillance  cameras.  Ac- 
cording to  Trujillo,  “I  remember  hitting 
the  floor  face  first,  hitting  my  nose,  laying 
in  blood,  having  them  punch  and  kick 
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me.”  He  was  later  acquitted  on  a charge 
of  resisting  a peace  officer,  and  received  a 
$91,000  settlement  following  an  excessive 
force  lawsuit. 

On  December  25,  2002,  it  was  re- 
ported that  two  transsexual  prisoners 
had  lodged  separate  complaints  stating 
they  had  been  raped  in  the  jail  after 
guards  purposely  housed  them  in  general 
population. 

Attorney  Dean  Robert  Johansson 
said,  “What  is  important  is  that  neither 
. . . know(s)  each  other  or  of  each  other’s 
attacks.  There  appears  to  be  a pattern  of 
gross  injustice  here.  At  worst  you  have 
guards  setting  up  rapes  of  transgenders. 
At  best  you  have  flagrant  disregard  for  the 
rights  of  fellow  human  beings.” 

Both  prisoners  said  they  told  the 
guards  that  they  were  transsexual,  which 
would  have  required  them  to  be  housed 
separately.  Jailers  claimed  they  were  never 
informed. 

One  of  the  victims  eventually  had 
to  be  hospitalized  at  U.C.  Davis  Medical 
Center  with  a swollen  face  and  “bite  marks 
on  her  body.”  A subsequent  lawsuit  stated 
that  “She  was  placed  in  the  cell  with  a male 
inmate  much  taller,  heavier  and  stronger 
than  herself.”  Medical  tests  confirmed  that 
the  victim  had  been  raped. 

In  spite  of  this  evidence,  the  guards 
involved  said  the  victim  was  making  up 
the  story.  “Who  do  you  report  a crime 
to  when  the  law  officer  is  the  one  who  is 
allowing  it  to  happen?”  asked  one  of  the 
rape  victims. 

On  February  27,  2006,  U.S.  District 
Judge  Frank  C.  Damrell,  Jr.  ruled,  in  a case 
filed  by  transgender  prisoner  Richardo  Me- 
dina-Tejada,  that  then-Sacramento  County 


Sheriff  Lou  Blanas  “had  ‘fair  warning’ that 
the  jail’s  classification  and  treatment  of 
plaintiff  may  be  unconstitutional.” 

Tejada  was  described  in  court  docu- 
ments as  a “pre-operative  male  to  female 
transgender  individual  ...  [who]  began 
taking  hormone  pills  in  her  native  Mex- 
ico.” Tejada  came  into  the  U.S.  illegally 
to  escape  the  harassment,  humiliation 
and  torment  she  experienced  in  her  own 
country.  Her  illegal  status  resulted  in  her 
incarceration  in  the  Sacramento  Main  Jail 
as  a pre-trial  detainee. 

Tejada  was  classified  as  a T-Sep  (To- 
tally Separated)  prisoner  and  was  forced 
to  endure  unreasonable  punishment  and 
harassment.  Tejada  was  forced  to  go  to 
“laundry  calls”  “naked  to  the  waist”  while 
other  prisoners  made  “catcalls”  and  lewd 
remarks.  She  was  only  provided  one  hour  of 
recreation  per  day,  in  total  isolation,  and  al- 
lowed to  shower  less  frequently  than  regular 
prisoners  because  of  her  T-Sep  status.  On  at 
least  one  occasion  Tejada  was  subjected  to  a 
major  use  of  force  due  to  a misunderstand- 
ing stemming  from  a language  barrier. 

The  conditions  described  in  Tejada’s 
lawsuit  were  found  to  be  unconstitutional 
in  a remarkably  similar,  unpublished  rul- 
ing in  Tates  v.  Blanas,  USDC,  ED  DA, 
Case  No.  S-00-2539  (2003  WL  23864868). 
In  Tates,  the  court  held  that  “T-Sep 
classification  was  intended  for  ‘inmates 
who  violate  rules’”,  and  not  for  pre-trial 
detainees  or  arbitrary  placement  of  trans- 
gender prisoners. 

In  his  24-page  memorandum  order, 
Judge  Damrell  concluded  that  “Plaintiff 
[Tejada]  has  proffered  sufficient  evidence 
...”  to  justify  the  denial  of  summary  judg- 
ment to  Sheriff  Blanas.  The  case  was  later 


settled  by  the  county  in  June  2006,  in 
conjunction  with  settlements  in  two  other 
lawsuits  involving  transgendered  prison- 
ers. See:  Medina-Tejada  v.  Sacramento 
Countv,  USDC  ED  CA,  Case  No.  Civ. 
S-04-138FDC/DAD  (2006  WL  463158). 

No  End  to  the  Brutality  ...  or 
Lawsuits 

On  January  25,  2006,  Branden  John- 
son filed  a lawsuit  against  the  Sacramento 
County  jail.  Johnson  had  been  arrested  on 
October  30,  2005  for  suspicion  of  drunk 
driving.  He  left  the  jail  14  hours  later 
bloody  and  beaten,  with  a broken  nose 
and  fractured  shoulder  and  ribs. 

In  an  interview  with  reporters  John- 
son stated,  “I  started  to  yell.  I said  ‘I 
was  brought  up  right.  My  dad’s  a retired 
state  peace  officer.’  Man,  then  they  really 
started  beating  me.” 

At  the  time  of  his  interview  Johnson 
had  several  large  lumps  on  his  head, 
contusions  to  his  wrists  and  ankles,  and 
a swollen  hand  and  foot.  According  to 
Johnson,  jailers  repeatedly  slammed  him 
on  the  floor  while  his  hands  were  cuffed 
and  his  feet  shackled.  Bound  hand  and 
foot,  jailers  eventually  left  him  cuffed  to  a 
floor  grating  that  doubled  as  a toilet. 

Dwayne  Johnson,  a retired  prison 
guard,  went  to  the  jail  the  day  after  his  son’s 
release.  “I  told  them,  ‘I’m  here  to  find  out 
why  you  people  beat  the  hell  out  of  my  son.’ 
I was  told  my  son  was  abusive.  They  had  this 
young  man  handcuffed  and  shackled,  who 
did  nothing  but  address  them  as  sir.” 

“This  is  a case  I’d  love  to  take  to  a 
jury,”  said  Johnson’s  attorney,  Kathryn 
Druliner.  “My  client  was  soft-spoken, 
compliant  and  he  was  not  drunk.  That’s 
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why  this  is  so  egregious.” 

Johnson’s  suit  also  stated  that  he  was 
subjected  to  racial  slurs  and  that  $137.00 
was  taken  from  him  at  booking  but  not 
returned. 

Druliner  has  been  locked  in  a battle 
with  the  Sheriff’s  office  in  her  effort  to 
retrieve  video  footage  of  the  beating 
Johnson  received  at  the  jail. 

During  a news  conference,  Undersher- 
iff John  McGuinness  claimed  to  have  video 
tapes  to  prove  “There  were  no  strikes,  no 
blows,  no  kicks,  no  slams,  no  aggressive 
conduct  toward  [Johnson]  at  all.” 

But  when  Druliner  subpoenaed  the 
tapes  the  Sheriff’s  office  cited  computer 
hard-drive  problems  as  a reason  why 
they  couldn’t  comply  with  the  request, 
“...they  think  they  can  just  destroy  tapes 
that  are  bad  for  them,”  said  Druliner.  “In 
November,  McGuiness  said  he  had  the  full 
tape.  Well,  I want  it.”  Johnson’s  lawsuit  is 
still  pending.  See:  Johnson  v.  Sacramento 
County  Sheriff’s  Dept.,  USDC,  ED  CA, 
Case  No.  2:06-cv-00169-DFL-GGH. 

Another  violent  incident  at  the  jail 
was  caught  on  surveillance  tapes  produced 
by  the  Sheriff’s  office  in  a different  lawsuit. 
Jafar  Afshar,  a 37-year-old  veteran,  was 
arrested  for  public  intoxication  on  June 
7,  2003.  He  was  slammed  to  the  floor  by 
Deputy  Brett  Spaid  during  a search,  causing 
a severe  head  injury  that  required  sutures. 

Afshar  said  he  heard  somebody  say, 
“Where  is  your  God  now?”  before  he  was 
suddenly  taken  down.  He  was  released  the 
next  day  with  no  criminal  charges,  and 
filed  a federal  lawsuit  on  June  7,  2004. 

Dean  Johansson,  Afshar’s  attorney, 
produced  two  tapes  for  the  county  super- 
visors. The  first  tape,  initially  provided 
by  the  Sheriff’s  Department,  contained 
no  images  of  brutality.  But  a more  de- 
termined search  by  Johansson  produced 
additional  footage  that  showed  Afshar 
being  slammed  to  the  floor. 

“This  is  the  most  deliberate  attempt 
I’ve  seen  to  conceal  evidence  and  obscure 
the  truth  in  my  years  as  an  attorney,”  said 
Gary  Gorski,  who  represents  Afshar  in 
his  still-pending  lawsuit.  See:  Afshar  v. 
Sacramento  City,  USDC  ED  CA,  Case 
No.  2:04-cv-0 1 088-LKK- JFM. 

Retired  Sacramento  Co.  Sheriff’s  Lt. 
Timothy  Twomey,  an  expert  witness  in 
Afshar’s  case  and  two  other  lawsuits  al- 
leging abuse  at  the  jail,  agreed.  “I  suspect 
possible  tampering  with  evidence  because 
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in  the  two  most  critical  scenes  - the  nurse 
intake  without  sound  and  the  moment  of 
takedown  - the  video  is  altered.” 

On  March  3,  2006,  Gorski  filed  a 
class  action  lawsuit  against  the  Sacra- 
mento County  jail  based  on  yet  another 
reported  assault  by  jail  deputies. 

Robert  Hunter,  a 52-year-old  vet- 
erinarian, came  forward  after  he  saw  the 
media  coverage  of  brutality  in  the  jail. 
Hunter  was  arrested  on  September  17, 
2005  on  charges  of  suspicion  of  drunken 
driving.  When  the  toilet  in  his  cell  began 
to  overflow  he  attempted  to  signal  the 
guards.  For  his  efforts,  deputies  slammed 
him  to  the  floor  and  fractured  his  elbow. 

A short  time  later  Hunter  spoke  out 
when  guards  brutalized  another  prisoner. 
His  captors  replied,  “shut  up  weasel,  and 
keep  facing  the  wall.”  Hunter  said,  “I  just 
sat  there  with  a lump  in  my  stomach.” 
He  related  that  he  spent  over  18  hours 
in  the  jail  too  afraid  to  ask  for  a work- 
ing telephone  so  he  could  tell  his  family 
where  he  was. 

When  Afshar’s  case  was  publicized, 
Hunter  said,  “I  couldn’t  just  sit  back.”  He 
could  not  believe  the  Sheriff’s  assertion 
that  brutality  in  the  jail  was  rare.  “I  know 
what  goes  on,”  said  Hunter. 

He  filed  his  formal  complaint  on 
March  8,  2006.  Less  than  two  weeks 
later,  U.S.  District  Court  Judge  Lawrence 
K.  Karlton  partially  denied  Sheriff  Bla- 
nas’  motion  for  summary  judgment  in 
Afshar’s  lawsuit. 

In  a 13-page  order,  Judge  Karlton 
commented  that  the  “dispute  [of]  the  ex- 
istence of  an  informal  policy  condoning 
the  use  of  excessive  force  on  jail  inmates  re- 
quires a jury  or  judge  to  resolve  the  parties’ 
differing  versions  of  the  truth  at  trial.” 

The  Court  ruled  that  Blanas  was  en- 
titled to  summary  judgment  in  his  official 
capacity  but  not  in  his  personal  capac- 
ity, because  a fact  finder  could  conclude 
“that  defendant  Blanas  participated  in 
condoning  a policy  of  excessive  force...,” 
in  which  case  “...qualified  immunity 
would  not  apply.”  See:  Hunter  v.  County 
of  Sacramento,  USDC  ED  CA,  Case  No. 
2:06-cv-00457-GEB-EFB. 

Videotapes  were  also  produced  in 
the  cases  of  Mihaita  Constantin  and 
Michael  R Hay,  two  more  prisoners  at 
the  Sacramento  County  jail  who  suffered 
beat-downs  by  guards.  Constantin,  33, 
made  the  mistake  of  standing  instead  of 
sitting  while  he  was  being  held  in  a drunk 
tank  at  the  jail  on  July  14,  2003.  He  was 
“taken  down”  by  five  deputies  who  broke 
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his  arm  and  nose,  then  shackled  him  to  a 
floor  grate. 

Hay,  21 , whose  arm  was  broken  by  jail- 
ers on  December  22,  2000,  reportedly  was 
“not  following  directions  quickly  enough” 
according  to  the  deposition  of  Deputy 
Santos  Ramos.  A jail  nurse  in  the  intake 
area  had  told  Hay,  “They  like  to  hurt 
people  around  here.”  He  was  released  with 
no  charges  filed  against  him;  in  2002  Hay 
settled  a lawsuit  against  the  Sheriff’s  De- 
partment for  $147,500.  See:  Hay  v.  County 
of  Sacramento,  USDC  ED  CA,  Case  No. 
2:01-cv-00732-FCD-JFM. 

Constantin  also  filed  suit,  but  died  in 
a car  crash  that  was  ruled  a suicide  and  the 
case  was  dismissed  in  March  2006. 

No  internal  investigations  were  con- 
ducted in  the  Afshar  or  Constantin 
cases;  an  investigation  into  the  incident 
involving  Hay  resulted  in  deputies  being 
reprimanded,  but  no  other  action  was 
taken.  None  of  the  deputies  involved  were 
fired.  Expert  witness  Lt.  Twomey  stated 
that  the  cases  involving  Afshar,  Constantin 
and  Hay  made  him  believe  “that  excessive 
force  is  sanctioned  and  deemed  by  unwrit- 
ten policy  to  be  acceptable  and  a pattern 
and  practice  with  the  Sacramento  County 
Sheriff’s  Department.” 

Indeed,  from  1998  to  2003,  Sacramento 
County  paid  out  $1.2  million  in  settle- 
ments involving  23  excessive-force  claims 
at  the  Main  Jail.  At  least  20  more  cases 
were  pending  as  of  November  2005.  The 
largest  payout,  $600,000,  went  to  Charles 
Sortomme,  who  was  severely  kicked  by 
deputies  at  the  jail  during  a strip  search. 
Two  guards  were  fired  in  connection  with 
that  incident. 

Audit,  Grand  Jury  Report 
Reveal  Problems 

To  add  insult  to  injury,  prisoners  who 
were  assaulted  by  jail  guards  couldn’t  count 
on  receiving  adequate  medical  treatment. 
An  annual  report  issued  by  the  Sacramento 
County  Grand  Jury  on  June  20, 2006  found 
numerous  problems  with  health  care  at  the 
jail.  The  report  noted  that  there  was  chronic 
understaffing  of  nurses,  the  facility’s  health 
care  system  was  unaccredited,  and  the  jail’s 
pharmacy  system  put  prisoners  at  risk  of 
receiving  incorrect  medications. 

One  example  of  inadequate  care  in- 
volved prisoner  Anthony  Jose  Gonzales, 
who  was  held  at  the  Main  Jail  in  2005. 
Gonzales  was  repeatedly  refused  treatment 
for  a splinter  in  his  finger.  An  infection 
developed  and  he  ultimately  had  to  obtain 
a court  order  to  receive  medical  care.  By 
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then  it  was  too  late  and  his  finger  had  to 
be  amputated. 

In  July  2006,  nurses  at  the  jail  de- 
clared a “crisis”  in  the  medical  unit  due  to 
rampant  understaffing.  Thirty  percent  of 
nursing  positions  were  vacant  at  the  time. 

Additionally,  an  audit  of  the  Sacra- 
mento County  jail  by  outside  consultants, 
released  in  February  2006,  found  major 
deficiencies  in  jail  staffing  and  security. 
The  report  cited  a lack  of  accountability, 
insufficient  documentation  of  use-of-force 
incidents,  understaffing  and  excessive  use 
of  overtime.  A follow-up  audit,  presented 
to  the  Board  of  Supervisors  in  June  2006, 
made  over  30  recommendations  to  fix 
deficiencies  at  the  county’s  jails.  The  two 
audit  reports  cost  the  county  more  than 
$300,000. 

As  a result  of  the  audits  there  may  be 
changes  in  staffing  at  the  jail,  where  many 
rookie  deputies  start  their  careers.  The 
minimum  age  for  deputies  is  18.  “Most 
of  the  officers  in  the  jail  are  very  young,” 
stated  Sacramento  County  Supervisor  Ilia 
Collin.  “That  in  itself  presents  some  real 
problems  ...  I guess,  from  my  perspective, 
I would  like  to  see  officers  with  a lot  more 
training  and  experience.” 

In  addition  to  young 
jailers  with  little  experience, 
some  deputies  are  sent  to 
work  at  the  jail  as  a form  of 
punishment.  In  2003,  Deputy 
Kevin  Sowles  was  assigned 
to  the  jail  after  a road-rage 
incident;  he  was  fired  the  fol- 
lowing year  after  assaulting 
and  choking  a prisoner. 

“I  hope  we  will  learn 
whether  Sacramento  County 
jail  is  being  operated  in  ac- 
cordance with  best  practices 
for  correctional  facilities  - as 
well  as  any  recommended 
improvements  to  the  jail  fa- 
cility or  its  operation,”  said 
County  Supervisor  Roberta 
MacGlashen. 

Undersheriff  McGuin- 
ness  called  the  initial  audit 
report  “Honest.  It’s  a great 
foundation  on  which  to  build 
significant  success  in  the 
future.” 

But  Sacramento  NAACP 
President  Betty  Williams 
blasted  the  audit  as  a waste 
of  taxpayer’s  time  and  mon- 
ey, saying,  “the  auditors  are 
being  paid  an  outrageous 
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amount  of  money  for  things  the  NAACP 
already  knows.” 

Others  also  expressed  impatience.  A 
newly-formed  citizen’s  group  called  the 
Jail  Reform  Coalition  (JRC)  has  called 
for  more  aggressive  action  against  the  jail. 
Many  feel  that  even  the  NAACP  is  being 
too  passive. 

“It’s  time  to  have  some  in-your-face 
reaction  time  to  get  something  done,” 
said  Laura  Byrd,  a local  activist.  “Ac- 
countability is  what  we  want,”  added  Rev. 
Ashiya  Odeye.  “We  want  to  see  legitimate 
change.” 

The  Sacramento  Civil  Liberties 
Union,  La  Raza  and  the  Chicano  Con- 
sortium have  aligned  themselves  with 
the  JRC. 

Efren  M.  Gutierrez,  a member  of  the 
Sheriff’s  Advisory  Board,  resigned  in  Jan- 
uary 2006  due  to  the  Board’s  impotence. 
Now  a member  of  the  JRC,  Gutierrez 
said,  “I  felt  in  my  own  conscience  that  I 
could  not  face  my  own  community  when 
my  people  were  getting  beat  up  (in  the 
jail).  I owe  the  public  the  truth;  I don’t 
owe  the  sheriff  anything.” 

Sheriff  Blanas,  not  surprisingly,  de- 
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dined  to  comment.  The  county’s  Board 
of  Supervisors  did  have  something  to 
say,  though  - in  June  2006  they  approved 
the  use  of  a civilian  inspector  general  to 
oversee  the  Sheriff’s  Department. 

Blanas,  who  did  not  run  for  re-elec- 
tion, was  replaced  last  year  by  John 
McGuinness,  his  understudy.  P 

Sources:  Preliminary  Audit  by  Brann  & 
Associates  and  PSG,  Inc.,  Sacramento 
Bee  Daily  Newspaper,  Sacramento  TV 
Channel  10  News,  District  Attorney  Use 
of  Force  - Investigation  and  Findings. 
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Bureau  of  Prisons  Begins  Certifying  Sexually  Dangerous  Persons 


BOP  has  a new  tool  authorized 
this  summer  as  part  of  the  Adam 
Walsh  Act.  BOP  may  now  “certify”  pris- 
oners as  “sexually  dangerous  persons” 
(SDP).  Certification  can  occur  prior  to 
sentencing,  or  at  any  time  after  the  com- 
mencement of  probation  or  supervised 
release  and  prior  to  the  completion  of  the 
sentence.  We  will  all  need  to  pay  atten- 
tion to  the  risk  of  this  new  federal  SDP 
designation,  18  U.S.C.  § 4248. 

SDP  Commitment 

Recently,  Federal  Public  Defenders 
in  New  Mexico,  South  Dakota  and  Mas- 
sachusetts have  learned  that  just  prior  to 
release,  clients  are  being  transferred  to  the 
Butner,  NC  Federal  Medical  Center  and 
certified  as  SDPs,  based  on  a caseworker’s 
review  of  records.  We  are  told  that  of  500 
cases  reviewed  to  date,  proceedings  have 
been  initiated  in  1 1 . 

A “sexually  dangerous  person”  is  one 
who  “has  engaged  or  attempted  to  engage 
in  sexually  violent  conduct  or  child  moles- 
tation and . . . suffers  from  a serious  mental 
illness,  abnormality  or  disorder  resulting  in 
serious  difficulty  refraining  from  sexually 
violent  conduct  or  child  molestation  if 
released.”  18  U.S.C.  § 4247.  The  defini- 
tion was  added  to  the  existing  definitional 
statute  in  chapter  313  of  title  18  which 
addresses  mental  disease  or  defect. 

The  Attorney  General  and/or  the 
Director  of  the  Bureau  of  Prisons  may 
certify  that  a person  is  a “sexually  dan- 
gerous person,”  18  U.S.C.  § 4248,  “[a]t 
any  time  after  the  commencement  of  a 
prosecution  for  an  offense  and  prior  to  the 
sentencing  of  the  defendant,  or  at  any  time 
after  the  commencement  of  probation  or 
supervised  release  and  prior  to  the  comple- 
tion of  the  sentence.”  18  U.S.C.  § 4241(a). 
Note  that  under  amended  18  U.S.C.  § 
3583(k),  those  convicted  of  violating  18 
U.S.C.  § 1201  (kidnapping)  involving  a 
minor,  or  of  any  offense  under  18  U.S.C.  §§ 
1591(sexual  trafficking  of  children),  2241 
(aggravated  sexual  abuse),  2242  (sexual 
abuse),  2243  (sexual  abuse  of  a minor), 
2244  abusive  sexual  contact),  2245  (sexual 
abuse  resulting  in  death),  2250  (failure  to 
register  as  a sex  offender),  2251  (sexual  ex- 
ploitation of  children),  2251 A (selling  or 
buying  children),  2252  (activities  related 
to  material  involving  sexual  exploitation 
of  minors),  2252A  (child  pornography), 
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by  David  Beneman 

2260  (production  of  child  pornography), 
must  be  placed  on  supervised  release  for 
a mandatory  minimum  term  of  5 years 
with  a maximum  of  life. 

We  can  expect  review  by  BOP  of  any- 
thing in  the  PSR.  The  review  may  include 
psychological  evaluations  submitted  by 
the  defendant  or  ordered  by  the  court  for 
sentencing  purposes,  previous  state  or 
federal  sex  offenses,  and  anything  in  the 
BOP  record,  including  admissions  and 
other  evidence  gathered  in  the  course  of 
sex  offender  treatment  or  management. 

At  some  point  after  a certificate  has 
been  hied,  the  person  is  entitled  to  an  adver- 
sarial hearing  with  the  right  to  counsel,  the 
opportunity  to  testify,  to  present  evidence, 
subpoena  witnesses,  and  confront  and 
cross-examine  witnesses.  18  U.S.C.  § 4246. 
Criminal  Justice  Act  counsel  or  a Federal 
Defender  will  be  appointed  for  those  who 
qualify.  The  statute  does  not  contain  a time- 
table for  a hearing  and  the  person  remains 
in  the  custody  of  the  Attorney  General  or 
the  Bureau  of  Prisons  pending  resolution. 
18  U.S.C.  §§  4247(d),  4248(a)(b). 

How  to  Advise  Clients 

At  a minimum,  defense  attorneys  need 
to  advise  clients  charged  with  sex  offenses 
or  with  any  hint  of  sexual  impropriety  in 
their  record  that  anything  they  disclose  in 
the  sentencing  process,  or  in  sex  offender 
or  substance  abuse  “treatment,”  or  in  any 
conversation  with  a BOP  caseworker  or 
counselor  may  be  used  to  commit  them, 
possibly  for  life. 

Sex  offender  treatment  is  voluntary. 
Sex  offender  management  appears  to  be 
BOP’s  choice.  If  a client  volunteers  for 
treatment,  or  is  placed  in  a sex  offender 
management  program,  then  refuses  to 
talk,  BOP  will  assume  the  worst.  If  they 
talk,  they  run  a risk  of  talking  themselves 
into  a § 4248  commitment.  Based  on  the 
numbers  so  far,  BOP  has  sought  commit- 
ments in  roughly  2.5  % of  cases  reviewed. 
BOP  retains  the  burden  of  proving  that 
the  client  is  a “sexually  dangerous  per- 
son”, BUT  the  client  remains  detained 
pending  that  hearing  and  determination. 
Currently  we  expect  the  less  BOP  has  to 
work  with  the  better.  Until  we  see  how 
widespread  SDP  commitments  are  and 
how  the  courts  will  react  to  these  cases, 
volunteering  for  treatment  carries  a real 
risk.  In  a management  program  trying  to 


remain  silent  may  be  nearly  impossible 
depending  on  the  context  and  the  client. 

Counsel  needs  to  advise  clients  on 
the  risks  of  participating  in  any  voluntary 
treatment  program,  the  choice  not  to 
participate,  the  option  of  remaining  silent 
in  any  mandatory  management  program, 
and  remind  them  of  the  5th  Amendment 
rights  regarding  sexual  misconduct  or 
thoughts  during  any  interaction  or  con- 
versations with  BOP  personnel. 

“While  the  Fifth  Amendment  does 
not  generally  attach  in  civil  commitment 
proceedings,  it  may  nonetheless  apply 
where  a truthful  answer  might  incriminate 
a defendant  in  future  criminal  proceedings 
or  increase  his  punishment”.  See:  Allen  v. 
Illinois,  478  U.S.  364, 372, 106  S.Ct.  2988, 92 
L.Ed.2d  296  (1986);  Estelle  v.  Smith,  451  U.S. 
454, 101  S.Ct.  1866,  68  L.Ed.2d  359  (1981). 

“The  Government  retains  the  burden 
of  proving  facts  relevant  to  the  crime  at  the 
sentencing  phase  and  cannot  enlist  the  de- 
fendant in  this  process  at  the  expense  of  the 
self-incrimination  privilege,”  and  no  nega- 
tive inference  may  be  drawn  from  exercise 
of  right  to  remain  silent.  Mitchell  v.  United 
States,  526  U.S.  314  (1999)(upholding  a 
Defendant’s  right  to  remain  silent  regarding 
facts  beyond  the  offense  of  conviction  that 
may  be  used  to  enhance  a sentence). 

For  some  ideas,  see  the  cases  address- 
ing sex  offender  treatment  which  in  the 
past  often  including  use  of  polygraphs,  as 
a condition  of  supervised  release.  These 
cases  look  at  some  of  the  5th  Amendment 
issues.  Several  circuits  have  endorsed 
polygraph  testing  as  part  of  sex  offender 
treatment  for  those  on  supervised  release. 
See;  \ .c.\  United  States  v.  York,  357  F.3d  14, 
22  (1st  Cir.  2004);  United  States  v.  Dotson, 
324  F.3d  256,  261  (4th  Cir.  2003);  United 
States  v.  Lee,  315  F.3d  206,  213  (3d  Cir. 
2003);  United  States  v.  Zinn,  321  F.3d 
1084, 1089-90  (11th  Cir.  2003)(a  polygraph 
“may  provide  an  added  incentive  for  the 
offender  to  furnish  truthful  testimony  to 
the  probation  officer.  Such  purpose  would 
assist  the  officer  in  his  or  her  supervision 
and  monitoring  of  the  appellant.) 

A case  that  stands  for  stronger  5th 
amendment  rights  is  United  States  v. 
Antelope,  395  F.3d  1128  (9th  Cir.  2005) 
(defendant  who  had  been  incarcerated 
for  a refusal  to  answer  questions  that  he 
deemed  incriminating  while  on  supervised 
release  could  raise  a Fifth  Amendment 
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challenge  to  the  revocation  of  that  release.) 
The  case  notes  the  difference  between  ad- 
mitting conduct  to  which  you  have  been 
convicted  vs.  uncharged  conduct. 

On  penile  plethysmograph  testing  as  a 
condition  of  supervised  release  see  United 
States  v.  Weber,  451  F.3d  552  (9th  Cir. 
2006)(the  particularly  significant  liberty 
interest  in  being  free  from  plethysmograph 
testing  requires  a thorough,  on-the-record 
inquiry  into  whether  the  degree  of  intru- 
sion caused  by  such  testing  is  reasonably 
necessary  to  accomplish  one  or  more 
of  the  factors  listed  in  § 3583(d)(1)  and 
involves  no  greater  deprivation  of  liberty 
than  is  reasonably  necessary,  given  the 
available  alternatives.) 

Of  the  16  states  with  Sexually  Violent 
Predator  commitment  laws,  ALL  but  MN 
and  ND  require  underlying  conviction  for 
a sex  offense  and  most  require  a violent  sex 
offense  (or  that  the  Defendant  be  found 
incompetent  to  stand  trial  on  such  an 
offense).  The  new  federal  law  (18  U.S.C. 
§ 4248)  makes  any  Defendant  in  BOP 
custody  potentially  eligible,  and  can  result 
in  lifelong  civil  incarceration  that  bears  no 
relationship  to  underlying  federal  offense. 
The  burden  of  proof  in  many  states  is  be- 
yond a reasonable  doubt  and  most  states 
require  or  at  least  allow  for  jury  trial.  The 
federal  law  uses  a “clear  and  convincing” 
standard.  The  procedure  is  outlined  in  18 
U.S.  C.  § 4247  and  § 4248  and  is  generally 
the  same  as  used  for  a mental  health  civil 
commitment.  Commitment  hearings  will 
occur  in  the  district  where  the  defendant 
is  held  (i.e.  location  of  the  prison),  not 
the  district  which  handled  the  underlying 
federal  criminal  conviction. 

Sex  Offender  Treatment  and 
Management  Programs 

BOP  currently  has  one  sex  offender 
treatment  program  (SOTP)  at  Butner  with 
112  beds,  and  a sex  offender  management 
program  (SOMP)  at  Devens  with  400  par- 
ticipants. In  the  Adam  Walsh  Act,  Congress 
directed  BOP  to  expand  these  programs. 
See  18  U.S.C.  § 3621(f)(1).  According  to 
Dr.  Andres  Lfemandez,  the  Director  of  Sex 
Offender  Treatment  for  BOP,  the  BOP  is 
“actively  working  to  expand  sex  offender  ser- 
vices by  implementing  SOMPs  and  SOTPs, 
as  well  as  a forensic  evaluation  service.” 
See  Statement  of  Andres  E.  Hernandez 
before  the  Subcommittee  on  Oversight  and 
Investigations,  Committee  on  Energy  and 
Commerce,  U.S.  House  of  Representatives 
(hereinafter  Hernandez  Statement),  also 
available  at  http://energycommerce.house. 
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gov/108/Hearings/09262006hearing2039/ 

Hernandez.pdf. 

BOP  counts  as  “sex  offenders”  those 
serving  a sentence  for  a sex  offense  and 
those  with  any  sex  offense  in  their  history. 
This  regulation  has  been  struck  down  for 
including  past  offenses,  but  it  remains  on 
the  books  and  BOP  continues  to  follow 
it.  See:  Fox  v.  Lappin,  409  F.  Supp.2d  79 
(D.  Mass.  2006)  (enjoining  BOP  from 
notifying  local  jurisdiction  under  section 
4042(c)  of  release  of  prisoner  serving 
federal  felon  in  possession  sentence  based 
on  1981  state  sex  offense);  Simmons  v. 
Nash,  361  F.Supp.2d  452  (D.N.J.  2005) 
(enjoining  BOP  from  notifying  local  ju- 
risdiction under  section  4042(c)  of  release 
of  prisoner  serving  federal  drug  sentence 
based  on  1983  state  offense  of  attempting 
to  promote  adult  prostitution).  See  United 
States  v.  Whitney,  2006  U.S.  Dist.  LEXIS 
74524  (D.  Mass.  Oct.  26, 2006)(Civil  com- 
mitment sought  for  drug  defendant  with  a 
juvenile  history  of  sexual  assaults). 

Prisoners  participating  in  the  SOTP 
do  so  on  a voluntary  basis,  are  subjected 
to  polygraph  exams  and  penile  plethys- 
mography, must  accept  responsibility  for 
their  “crimes,”  and  are  either  required  or 
encouraged  to  admit  previously  unde- 
tected offenses  and  bad  thoughts.  BOP 
keeps  a record  of  all  of  this.  Dr.  Hernan- 
dez used  this  information  in  studies,  which 
he  reported  to  treatment  professionals 
and  to  Congress,  finding  that  while  only 
a small  percentage  of  Internet  offenders 
had  known  contact  offenses  at  the  time 


of  sentencing,  over  80%  disclosed  contact 
offenses  during  “treatment.”  Dr.  Her- 
nandez concluded,  “these  Internet  child 
pornographers  are  far  more  dangerous  to 
society  than  we  previously  thought.”  See 
Hernandez  Statement. 

Sex  offender  management  involves 
“risk  assessment”  and  “management.” 
This  apparently  is  not  voluntary.  It  is  a 
way  to  segregate  sex  offenders  and  control 
what  they  do,  say  and  read.  It  may  also 
involve  disclosure  of  undetected  offenses 
and  bad  thoughts. 

Dr.  Hernandez’  testimony  seems  to 
push  for  a BOP  assumption  that  regard- 
less of  what  our  clients  have  actually  been 
convicted  of,  or  admitted,  most  “sex  crime” 
related  clients  are  dangerous,  serial  hands- 
on  sex  abusers.  For  example.  Dr.  Hernandez 
says,  “Eighty-five  percent  of  inmates  [con- 
victed of  possessing  or  distributing  child 
pornography]  were  in  fact  contact  sexual  of- 
fenders, compared  to  only  26  percent  known 
at  the  time  of  sentencing.”  His  message;  in 
reality  the  “lookers”  are  really  “touchers”  so 
they  are  dangerous.  As  for  his  facts,  those 
come  from  the  self  confessions  of  those  he 
and  the  BOP  work  with. 

My  thanks  to  fellow  defender  Miriam 
Conrad  for  much  of  the  SDP  information 
in  this  article. 

David  Beneman  is  a Federcd  Defender 
in  Portland,  Maine.  Any  opinions  expressed 
of  those  of  the  author  and  do  not  represent 
a specific  position  of  the  Federcd  Defender 
or  the  U.  S.  Courts. 
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New  York’s  Prison  System  Infested  With  Drugs 


The  most  glaring  result  of  Amer- 
ica’s war  on  drugs  has  been  the 
explosion  of  the  nation’s  prison  popula- 
tion. Over  75  percent  of  all  prisoners  are 
either  doing  time  for  drug  related  offenses 
or  were  under  the  influence  of  drugs  when 
they  committed  their  crimes.  When  that 
statistic  is  considered,  it  seems  that  keep- 
ing drugs  out  of  jails  and  prisons  would 
be  a top  priority. 

Yet,  New  York’s  jails  and  prisons  are 
infested  with  drugs.  They  enter  the  system 
in  various  ways:  through  food  packages, 
contact  visits,  and  from  guards  seeking 
to  make  extra  money.  “We’ve  heard  from 
some  it’s  even  easier  [to  get  drugs  in  prison 
than  on  the  streets],  and  there’s  less  chance 
of  getting  caught,”  said  Erie  County,  New 
York,  Deputy  District  Attorney  Molly  Jo 
Musarra. 

The  statistics  certainly  show  that 
more  drugs  are  within  New  York's 
prison  system  than  other  states’.  Ran- 
dom drug  tests  in  New  York  prisons 
are  10  times  more  likely  to  be  positive 
than  those  in  Pennsylvania.  Because 
New  York  does  fewer  random  tests  than 
other  states,  critics  say  that  number  may 
be  conservative. 

The  drug  problem  is  greater  in  maxi- 
mum-security prisons.  While  less  than  30 
percent  of  the  prison  population  is  held 
in  such  prisons,  over  60  percent  of  drug 
incidents  occur  in  those  prisons. 

“We  have  a terrible  problem  with 
heroin  in  Attica.  Drugs  are  rampant,” 
said  guard  Rick  Harcrow,  a union  steward 
at  the  prison.  Prison  officials  dispute  the 
rank  and  file’s  assessment.  “We  don’t  have 
heroin  rampant  in  Attica,”  says  Linda 
Foglia,  New  York  State  Department  of 
Correctional  Services  (NYDOC)  spokes- 
woman. “There  is  absolutely  no  evidence 
to  support  these  claims.” 

The  evidence,  however,  is  hidden  by 
NYDOC  officials.  After  Attica  prisoner 
Louis  Telese  died  of  a drug  overdose,  his 
family  was  told  it  was  natural  causes.  “We 
were  never  told  he  had  drugs  in  him,”  said 
Louis’  brother-in-law  Eddie  Reid.  “We 
were  told  it  was  a heart  attack.” 

Jitendra  Lakram,  23,  was  sent  to  At- 
tica to  serve  a 12  14  to  25  year  sentence. 
Prior  to  his  imprisonment  he  was  smoking 
marijuana  and  stealing  cars.  On  Novem- 
ber 22, 2004,  he  was  found  dead  in  his  cell 
of  a heroin  overdose. 


by  David  M.  Reutter 

“They  told  us  he  died  of  a heart  at- 
tack. If  the  lawyer  hadn’t  investigated, 
I would  have  never  known,”  Jitandra’s 
mother  said.  “I  kept  calling  the  investiga- 
tor in  [NYDOC],  and  he  never  has  given 
an  answer.” 

When  you’re  in  denial  yourself,  it’s 
easy  to  try  to  deceive  others.  On  average, 
three  prisoners  per  year  die  in  NYDOC 
prisons  from  drug  overdoses.  Around  70 
percent  of  NYDOC’s  positive  drug  tests 
are  for  marijuana;  30  percent  for  heroin. 
All  this  sounds  like  evidence  of  a drug 
problem  in  NYDOC  prisons. 

Many  families  of  drug  addicts  are 
relieved  and  hopeful  when  they  hear  their 
loved  one  is  in  jail  or  prison.  “He’s  not 
on  the  street.  He  is  (supposed  to)  dry  out 
and  get  the  help  he  needs,”  said  a family 
member  of  Michael  Ulahoff.  “They’re 
not  supposed  to  get  that  stuff  when  they 
are  in  there.” 

Before  going  to  prison  to  serve  a 
three-year  sentence,  Ulahoff  had  devel- 
oped a crack  cocaine  habit.  In  prison,  his 
drug  habit  worsened.  In  October  2003, 
Ulahoff  and  his  cellmate  were  “doing 
lines”  of  heroin.  Ulahoff  died  of  an  over- 
dose the  next  morning.  His  family  went 
from  hoping  he  could  beat  his  drug  habit 
while  in  prison  to  burying  him  because  of 
an  overdose  in  prison. 

This  begs  to  question  of  how  drugs 
are  so  readily  available  in  a secure  govern- 
ment facility  like  a prison.  Everything, 
including  people,  is  searched  prior  to 
entering  a prison.  The  methods  cited  by 
prison  officials  range  from  realistic  to 
pure  fantasy. 

“A  good  sloppy  wet  kiss  could  trans- 
fer a couple  of  bundles  of  heroin,  no 
problem,”  says  Assistant  U.S.  Attorney 
Anthony  Bruce.  This  ignores  the  fact  that 
a visitor  must  converse  with  guards  upon 
entering  the  prison,  and  they  are  usually 
asked  to  open  their  mouth  to  inspect  for 
contraband. 

Yet,  visitors  do  bring  drugs  to  pris- 
oners. Veronica  Good  brought  fifty  bags 
of  heroin  to  her  boyfriend  at  the  Auburn 
Correctional  Facility.  “My  boyfriend 
Jose  Colon  arranged  with  these  inmates 
to  have  their  wives  call  me  and  make  ar- 
rangements for  me  to  meet  them  and  get 
the  drugs,”  Good  later  told  police.  “And  I 
bring  [drugs]  up  to  the  jail,  and  I give  it  to 
Jose  during  the  visits.”  Good  stowed  the 


balloons  of  drugs  in  her  clothes. 

Drugs  also  enter  prisons  through 
packages  that  contain  food,  clothes,  or 
shoes.  What  prison  officials  try  to  over- 
look or  hide  is  the  amount  of  drugs  that 
enter  the  system  through  prison  guards. 
On  average,  20  NYDOC  employees  are 
disciplined  or  resign  each  year  because 
of  drug  activity.  From  2000  to  mid-2006, 
a total  of  130  guards  were  removed  from 
their  jobs. 

Because  NYDOC  refuses  to  release 
information  about  guards  involved  in 
drug  activity,  it  is  hard  to  grasp  the  true 
magnitude  of  that  activity  or  what  results 
therefrom.  What  is  clear  is  that  few  cases 
result  in  prosecution.  The  matter  is  usually 
quietly  disposed  of. 

“When  they  [NYDOC]  find  out  an 
employee  or  volunteer  is  bringing  drugs 
in,  they  quietly  get  rid  of  them,”  said 
State  Sen.  Dale  Volker.  Not  all  matters, 
however,  can  be  kept  quiet. 

One  case  that  could  not  be  kept  quiet 
involved  20  year  NYDOC  veteran  guard 
Joseph  Lattanzio.  He  often  made  drug 
deals  on  his  cell  phone  while  perched  in 
the  guard  tower  at  Wende  Correctional 
Facility.  An  FBI  wiretap  snared  Lattanzio, 
his  brother,  and  another  person.  They 
all  had  one  thing  in  common:  They  were 
NYDOC  guards  selling  drugs. 

Lattanzio  says  he  never  sold  drugs  to 
prisoners,  but  his  customer  list  included 
nine  other  NYDOC  guards.  The  FBI 
turned  that  list  over  to  NYDOC  officials, 
who  never  confronted  those  guards. 

“I  think  the  state  somehow  put  a stop 
to  it,”  said  Lattanzio  of  the  investigation 
into  other  guards.  “I  don’t  think  they 
wanted  anymore  bad  publicity  than  they 
got  from  me,  but  if  you  are  wrong,  you 
are  wrong.” 

What  is  really  wrong  is  that  America’s 
mainstream  media  and  political  structure 
ignore  the  force  that  is  the  nation’s  war 
on  drugs.  “If  you  can’t  keep  drugs  out 
of  a facility  like  Attica,  there’s  no  hope 
of  keeping  them  out  of  other  institutions 
like  schools,”  said  Gerald  L.  Stout,  district 
attorney  for  Wyoming  County.  For  that 
matter,  there’s  no  hope  of  keeping  them 
off  the  black  market  of  the  streets.  History 
buffs  know  we  learned  that  lesson  with 
prohibition. 

Sources:  Buffalo  News 
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High  Ranking  Louisiana  Prison  Official  Pleads 
Guilty  to  Federal  Charges 


On  June  29,  2006,  Louisiana 
prison  administrator  James  H. 
Leslie,  55,  was  formally  indicted  on  federal 
charges  of  tampering  with  a witness.  The 
indictment  was  returned  on  February  16, 
2006  but  remained  sealed  so  as  not  to 
impede  an  ongoing  investigation. 

“[Tjhere  is  no  longer  any  need  for  this 
matter  to  remain  under  seal,”  stated  a mo- 
tion hied  by  the  U.S.  Attorney’s  office. 

According  to  the  indictment,  Leslie 
“attempted  to  corruptly  persuade  another 
person  with  the  intent  to  hinder,  delay  and 
prevent  the  communication  of  informa- 
tion” to  a federal  agent. 

At  the  time,  FBI  investigators  were 
looking  into  allegations  of  extortion 
raised  by  rodeo  producer  Dan  Klein, 
Jr.  FBI  agents  were  also  investigating 
suspicions  of  mail  fraud,  theft  from  a 
federally-funded  program  and  perjury. 

Klein  was  under  contract  to  provide 
livestock  for  the  Angola  Prison  Rodeo.  He 
alleged  that  Warden  Burl  Cain  had  pres- 


by  Gary  Hunter 

sured  him  to  make  a $1,000  donation  to 
the  prison  chapel  fund,  and  said  he  wore 
a recording  device  when  he  made  the  pay- 
ment to  Cain  in  April  2004. 

In  response,  Warden  Cain  stated  that 
Klein  was  angry  because  the  contract  to 
supply  cattle  for  the  prison  rodeo  had 
been  opened  up  to  additional  bidders. 

Leslie  was  acting  director  of  the 
Prison  Enterprises  program  at  the  time 
the  controversy  arose.  Prison  Enterprises 
oversees  the  agricultural  and  industrial 
divisions  of  Louisiana’s  Department  of 
Public  Safety  and  Corrections. 

He  had  announced  plans  to  retire  in 
2006,  and  was  placed  on  administrative 
leave  the  same  day  he  was  indicted. 

Leslie  pleaded  guilty  to  the  charge 
of  witness  tampering  on  August  30,  2006 
before  U.S.  District  Court  Judge  Frank 
Polozola,  and  agreed  to  cooperate  with 
further  investigations.  He  is  scheduled  to  be 
sentenced  on  Februrary  9, 2007.  No  charges 
have  yet  been  filed  against  Warden  Cain. 


In  God  of  the  Rodeo  author  Daniel  Bergner 
alleged  that  in  1996  Cain  shook  him  down 
for  bribes  in  order  for  him  to  have  access  to 
the  prison  rodeo  which  was  the  subject  of 
his  book.  Bergner  sued  and  judge  Polozola 
issued  an  injunction  allowing  Berger  access 
to  the  rodeo  to  complete  his  book.  FJ 

Source:  The  Advocate;  www.ksyl.com 
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5-Point  Restraints  = Excessive  Force  + Due  Process  Violation 
Results  in  $25,000  Virginia  Damage  Award 


A federal  court  in  Virginia  held 
that  subjecting  a prisoner  to 
five-point  restraints  for  46-48  hours  on  five 
occasions  was  cruel  and  unusual  punish- 
ment. It  also  found  the  lack  of  procedural 
protections  deprived  the  prisoner  of  due 
process  of  law. 

Charles  Card  was  confined  at  Virgin- 
ia’s Sussex  II  State  Prison  (SUSP)  from 
April  6, 1999  to  February  23, 2000.  Within 
days  of  his  arrival,  Card  began  incurring 
numerous  threatening,  assaultive  and 
disruptive  disciplinary  violations.  SUSP 
Warden  Eddie  Pearson  described  Card 
as  “highly  unpredictable  . . . with  violent 
tendencies  toward  staff.” 

Between  May  17,  1999  and  February 
1,  2000,  Card  was  placed  in  five-point 
restraints  on  five  occasions.  He  was  “po- 
sitioned . . . upon  a bed,  and  leather  straps 
[were]  applied  to  the  wrists,  ankles  and 
across  the  chest.”  Clothed  only  in  his  un- 
derwear, Card  was  held  in  this  position  for 
48  hours  on  four  occasions  and  46  hours 
on  the  fifth.  The  restraints  were  ordered 
for  kicking  or  beating  on  his  cell  door,  and 
once  for  struggling  with  a guard. 

Card’s  complaints  of  aches  and  pains 
were  ignored.  On  one  occasion,  Card 
“urinated  and  defecated  on  himself,  and 
was  not  let  up  for  half  an  hour  afterward.” 
He  was  then  denied  a shower.  On  another 
occasion,  “the  pain  was  so  severe  that  he 
vomited.” 

In  2000,  Card  brought  suit  in  federal 
court  and  the  court  subsequently  denied 
the  defendants  qualified  immunity.  On 
December  17,  2004,  Card  moved  for  par- 
tial suimnary  judgment  on  liability  and 
punitive  damages. 

With  respect  to  Card’s  excessive 
force  claim,  the  district  court  noted  that 
in  Sadler  v.  Young,  325  F.Supp.2d  689 
(E.D.Va  2004),  “the  court  found  that 
‘any  reasonable  jury  would  find  that 
completely  immobilizing  an  inmate  in 
five-point  restraints  for  nearly  forty-eight 
hours  constitutes  more  than  de  minimis 
pain,  even  when  the  inmate  is  temporar- 
ily released  . . . and  regardless  of  whether 
there  is  proof  that  the  inmate  suffered  any 
lasting  injury.’” 

The  court  found  that  the  defendants 
had  failed  to  rebut  Card’s  showing  on 
either  the  objective  or  subjective  com- 
ponents of  his  excessive  force  claim. 
Moreover,  “the  record  discloses  nothing 


to  justify  plaintiff’s  continued  restraint 
for  periods  of  forty-six  and  forty-eight 
hours.”  Therefore,  the  court  granted  Card 
summary  judgment  on  this  claim. 

Turning  to  the  due  process  claim,  the 
court  rejected  defendants’  contention  that 
“enduring  forty-eight  hours  of  five-point 
restraints  is  not  an  atypical  and  signifi- 
cant hardship  on  a prisoner.”  Williams  v. 
Benjamin,  77  F.3d.  7567,  786-70  (4th  Cir. 
1996).  Without  defining  “either  the  precise 
contours  of  the  process  that  was  due  . . . 
or  the  exact  point  in  time  that  plaintiff 
became  entitled  to  due  process,”  the  court 
concluded  that  Card  “was  entitled  to  some 
procedural  protection  at  some  point  well 
before  the  expiration  of  forty-six  and 
forty-eight  hours.”  The  restraint  proce- 
dure at  SUSP  was  changed  in  October 
2000,  providing  for  more  administrative 
oversight. 

The  court  denied  summary  judg- 
ment on  Card’s  punitive  damages  claim, 
however,  noting  that  “the  issue  of  puni- 


Three  years  after  publishing  his  67  page 
4th  Edition  of  the  California  Habeas 
Handbook  (CHH)  [see:  PLN,  Jan.  2004.  p.18], 
Attorney  Kent  Russell  has  rewritten  and 
expanded  this  tutorial  guide  to  aid  pro  per 
prisoners  in  researching  and  filing  successful  ha- 
beas corpus  petitions  in  state  and  federal  courts. 
Although  billed  as  a “California”  handbook, 
the  CHH  deals  mainly  with  federal  habeas 
corpus  petitions  grounded  in  U.S.  Supreme 
Court  precedent;  as  such,  it  is  relevant  to  all  2.3 
million  U.S.  prisoners.  Printed  in  larger 
type  (happily,  for  aging  prisoners),  with 
40  % more  text  and  updated  to  include  Russell’s 
popular  quarterly  Prison  Legal  News  column 
“Habeas  Hints”  through  mid-2006,  the  5 th 
Edition  is  also  current  with  2006  U.S. 
Supreme  Court  case  law 

Russell  explains  that  this  handbook  is 
aimed  principally  at  state  prisoners  challenging 
their  convictions  or  sentences.  It  is  not  for  chal- 
lenges to  conditions  of  confinement  (i.e., 
42  U.S.C.  § 1983  complaints).  And  because 
condemned  prisoners  are  always  appointed 


tive  damages  is  in  the  discretion  of  the 
jury.”  Finally,  the  court  stated  the  issue 
of  attorney’s  fees  would  be  held  until 
after  the  trial. 

The  case  went  to  trial  on  the  issue 
of  damages  on  April  19,  2006.  The  jury 
ordered  defendant  Eddie  Pearson  to  pay 
a total  of  $11,000  in  actual  damages  for 
the  five  incidents  when  Card  was  placed  in 
restraints;  defendant  Jamilla  Burney  was 
ordered  to  pay  $4,500  in  actual  damages 
for  three  such  incidents;  and  defendant 
Ivan  Gilmore  ordered  to  pay  $9,500.00 
in  actual  damages  for  five  incidents,  for 
$25,000  in  total  damages  awarded. 

On  June  13,  2006,  the  district  court 
granted  the  plaintiff’s  motion  for  attor- 
ney fees,  directing  the  Defendants  to  pay 
$28,847.74  in  attorney’s  fees  and  costs. 
See:  Card  v.  D.C.  Dept,  of  Correction, 
USDC  ED  VA,  Case  No.  2:00-vc-00631- 
JBF.  PI 

Additional  Source:  The  Virginian-Pilot 


counsel,  Russell  advises  reliance  on  those  at- 
torneys [Note:  The  CHH  can  yet  usefully  serve 
to  stimulate  any  prisoner  to  raise  pertinent 
questions  to  his  attorney.]  The  CHH  is  also  not 
a substitute  for  an  attorney,  nor  is  it  a substitute 
for  scholarly  “footnote  heavy”  research  treatisea 
That  said,  this  writer  nonetheless  finds  the  CHH 
to  be  a comprehensive  “prisoner-friendly”  self- 
instruction  guide  that  will,  if  heeded,  steer 
the  pro  per  litigator  around  those  pitfalls 
of  habeas  law  that  most  often  cause  good  cases 
to  be  needlessly  lost.  Similarly,  the  CHH’s 
informative  research  tools  should  allay  the 
filing  of  hopelessly  flawed  petitiona 

It  could  be  said  that  the  CHH  is  a “how  not 
to”  guide;  its  ten  chapters  ultimately  deal  with 
how  to  live  with  the  1996  Anti-Terrorist  and  Ef- 
fective Death  Penalty  Act  (AEDPA),  designed 
perniciously  by  Senator  Orrin  Hatch  to  hasten 
executions  in  the  states,  but  at  the  expense 
of  all  non-condemned  prisoners’  access  to 
federal  judicial  review  of  unconstitutional  state 
criminal  convictions. 

Russell  begins  by  alerting  readers  to 
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crucial  statutory  time  constraints;  reading 
even  the  CHH  could  be  a waste  of  time  if 
you  fail  to  heed  the  one-year  cumulative  (and 
jurisdictional)  AEDPA  filing-time  limit.  He 
also  warns  of  a new  and  fatal  federal-court- 
enforceable  60-day  delay  limit  between  levels  of 
California  state  writ  filings,  created  by  a recent 
U.S.  Supreme  Court  decision  f Evans  v.  Chavis 
(2006)  126  S.Ct.  846).  Next,  he  schools  readers 
in  “Federal  Habeas  1 0 1 ,”  the  proper  exhaus- 
tion of  all  claims  below  in  the  state 
courts.  [Here,  he  models  California 
protocol,  but  other  state  law  may  be  substituted 
by  readers  elsewhere.]  Russell  stresses  proper 
“federalizing”  of  all  claims  in  state  court  by  rely- 
ing upon  settled  U.S.  Supreme  Court  case  law. 
To  guide  readers  on  just  what  is  “settled”  U.S. 
Supreme  Court  case  law,  he  provides  a greatly 
improved  “Habeas  Grounds  Table,”  which  lists 
128  legitimate  claims  (in  nine  categories)  with 
supporting  case  citations.  This  table  has  been 
embellished  with  a column  giving  writ 
writers  precisely  the  plain  statement  of  the 
constitutional  right  upon  which  the  decision  is 
based.  Hypothetically,  from  this  cookbook  list- 
ing, a petitioner  could  make  a proper  claim  of 
the  loss  of  their  rights  by  copying  this  statement, 
adding  (as  you  must)  all  relevant  facts  and  the 
record  of  court  exhaustion  below. 

Indeed,  to  aid  you  in  making  a “decent 


looking”  showing,  Russell  has  expanded  his 
appendix  to  68  pages  to  include  sample  profes- 
sional pleadings  at  each  stage  of  federal  habeas 
proceedings.  These  include  sample  attach- 
ments to  petitions,  a traverse  (with  points  and 
authorities),  objections  to  magistrate  s findings 
and  recommendations,  notice  of  appeal,  appli- 
cation/motion for  Certificate  of  Appealability 
(in  both  the  district  court  and  the  court  of  ap- 
peal), opening  brief  on  appeal  and  petition  for 
writ  of  certiorari  to  the  U.S.  Supreme  Court. 
The  appendix  also  contains  the  latest  forms  for 
California  and  federal  courts,  including  writ 
petitions,  in  forma  pauperis  applications, 
addresses  for  courts  and  attorneys  general 
to  serve  petitions,  proofs  of  service  and  even 
pleading  paper. 

Beyond  prior  editions’  detailed  tour 
through  the  maze  of  state  and  federal  habeas 
rules/pitfalls,  the  CHH  now  more  than  ever 
aggressively  instructs  the  pro  per  litigator 
on  how  to  go  from  a blank  piece  of  paper 
to  a polished  looking  and  legally  supported 
presentation  - all  from  the  confines  of  your 
cell.  Chapters  8 and  9 literally  walk  petitioners 
through  each  line  of  both  California  and  fed- 
eral habeas  corpus  petitions.  In  sum,  the  5th 
Edition  CHH  is  a “one-stop-shop”  for  habeas 
corpus  instructions,  a handbook  that  no  seri- 
ous writ-writer  should  be  without. 


Author  Russell  closes  where  he  begins, 
advising  petitioners  to  always  try  to  get  an  at- 
torney. To  this  end,  he  offers  his  own  services, 
grounded  in  35  years  of  practice  in  state  and 
federal  courts  throughout  the  United  States. 
He  specializes  in  post-conviction  litigation 
including  state  and  federal  habeas  corpus 
petitions,  evidentiary  hearings,  § 2255  (federal 
prisoner)  petitions  and  appeals.  The  new  5th 
Edition  is  available  to  prisoners  for  $39.99 
(inch  tax  and  priority  mail)  [$49.99  for  non- 
prisoners] from  Kent  Russell,  California  Habeas 
Handbook,  2299  Sutter  St.,  San  Francisco, 
CA  94115. 
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Correct  Rx  a New  Major  Player  in  the  Prison  Drug  Industry 


Pharmaceutical  drug  distributors 
have  found  a future  and  a fortune 
in  our  nation’s  prison  system.  Record  rates 
of  incarceration  equal  record  profits  for 
drug  companies. 

One  enterprising  pharmacist  has  made 
herself  a major  player  in  the  drug  distribu- 
tion industry.  With  an  idea  that  literally  was 
created  at  her  kitchen  table  Ellen  Yankel- 
low  and  two  fellow  pharmacists  founded 
Correct  Rx,  a pharmacy  that  specializes 
in  prison  and  geriatric  supplies. 

Yankellow  did  not  start  out  to  be  a 
major  drug  distributor.  In  1992  she  was 
recruited  by  Rombro  Health  Services  of 
Baltimore.  Rombro  was  eventually  sold  to 
a company  which  in  turn  was  involved  in 
a series  of  mergers.  When  the  dust  even- 
tually settled,  in  2003,  Yankellow  found 
herself  unemployed. 

“All  I knew  was  that  I was  out  of  work, 
and  I was  too  young  to  retire,”  she  said. 
“And  all  I knew  how  to  do  was  this.” 

Yankellow  and  her  two  partners  Jill 
Molofsky  and  Jim  Tristani  got  a loan,  a line 
of  credit  and  got  busy.  Their  success  was  im- 
mediate. Gross  profit  grew  140  percent  during 
the  first  two  years.  Correct  Rx  began  with  14 
employees.  It  now  employs  85.  After  3 years 
the  company  is  almost  entirely  debt  free. 

Roughly  85  percent  of  sales  were  and 
still  are  made  to  prisons.  “We  focused 
most  of  our  marketing  on  the  correctional 
market,”  said  Yankellow. 

It  proved  to  be  a wise  strategy.  Among 
its  first  customers  was  the  GEO  Group 
Inc.,  formerly  known  as  Wackenhut  Cor- 
rections. GEO  oversees  prisons  in  16  states 
with  over  40  thousand  beds. 

Correct  Rx  also  contracted  to  sup- 
ply Maryland  state  prisons  in  July  2005 
increasing  their  coverage  by  27,000  beds 
and  their  annual  income  by  $16  million. 
The  windfall  amounted  to  a 40  percent 
increase  in  revenue. 

Yankellow  has  also  introduced  a new 
variable  into  her  marketing  strategy.  Cor- 
rect Rx’s  contract  with  Maryland  includes 
pharmacists  working  in  “chronic-care  clin- 
ics” counseling  prisoners.  The  program  is 
intended  to  instruct  prisoners  on  effectively 
managing  their  health  conditions. 

“The  model  makes  sense,”  said  C.  Daniel 
Mullins,  professor  of  pharmacoeconomics 
for  the  University  of  Maryland  School  of 
Pharmacy.  According  to  Mullins  studies  have 
proven  that  similar  efforts  have  had  success 
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in  the  geriatric  community  and  in  nursing 
homes.  But  he  admits  that  it  is  too  new  to 
assess  the  results  in  Maryland’s  prisons. 

Yankellow  is  certain  the  program  will 
work  and  sees  it  as  a future  commodity. 

“Once  we  put  a dollar  amount  on  it 
we  can  market  it,”  she  said. 

Dr.  John  E.  Barnett  of  Prison  Health 
Services  Inc.  (PHS)  points  out  that  prison- 
ers are  generally  in  worse  health  than  the 
general  public. 

“People  who  enter  jails  and  prisons 
enter  with  a high  disease  burden,”  said 
Barnett.  “They’re  sicker  and  they  haven’t 
gotten  proper  care.” 

Among  the  most  notable  health  prob- 
lems for  prisoners  are  HIV,  Hepatitis  C, 
dental  deterioration,  obesity,  drug  related 
illnesses  and  trauma  related  injuries  like 
gunshot  wounds. 

PHS  is  the  largest  prison  health  provider 
in  the  U.S.  caring  for  about  200,000  prison- 
ers. The  Tennessee  based  company  has  been 
in  the  forefront  of  multiple  scandals  in  their 
attempt  to  cut  costs  for  prison  medical  care. 
PLN has  reported  extensively  on  many  PHS 


Despite  over  30  years  of  litigation, 
mentally  ill  prisoners  at  the  New 
Hampshire  State  Prison  (NHSP)  are  still 
not  receiving  care  to  treat  their  conditions. 
In  fact,  with  NHSP  adopting  the  trend  of 
locking  prisoners  down  in  Special  Hous- 
ing Units  (SHU),  NHSP’s  mentally  ill  are 
probably  worse  off  than  when  litigation 
started,  if  that’s  possible. 

Challenges  to  NHSP’s  overall  condi- 
tions of  confinement  began  when  prisoner 
Jaan  Laaman  brought  suit  in  federal  court 
in  1975.  Relevant  to  this  article,  the  Laa- 
man action  culminated  in  a 1990  Consent 
Decree  that  became  a settlement  agreement 
ratified  in  April  2001  after  the  original 
decree  was  vacated  under  the  Prison  Litiga- 
tion Reform  Act,  see:  Laaman  v.  Warden, 
New  Hampshire  State  Prison,  238  F.3d 
14  (1st  Cir.  2001).  That  agreement  solely 
focused  on  the  care  of  mentally  ill  prison- 
ers and  how  that  care  would  be  delivered. 
Any  violation  of  the  agreement  was  to  be 
enforced  via  actions  in  the  state  courts. 
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improprieties.  [PLN,  October,  2006], 

Current  trends  of  incarceration  en- 
sure that  companies  like  Correct  Rx  will 
thrive.  In  1994  the  U.S.  had  about  1.5 
million  prisoners  in  state  and  federal  lock- 
ups. The  total  now  tops  2 million. 

What  is  uncertain  is  whether  Cor- 
rect Rx  will  survive  as  a single  entity  or 
be  bought  out  by  mega-companies  like 
Omnicare  and  PHS. 

“Economy  of  scale  matters,”  says 
Jerry  T.  Doctrow,  managing  director  and 
health  analyst  for  Stifel,  Nicolaus  & Co., 
Inc  of  Baltimore.  “The  bigger  you  are,  the 
more  efficiently  you  can  buy.” 

Yankellow  has  a different  philosophy. 
Correct  Rx  “has  been  profitable  from  the 
day  we  started  she  says.  “I  don’t  want  to  be 
another  PharMerica  or  Omnicare.” 

Yankellow  has  her  managers  read 
the  book  Small  Giants:  Companies  that 
Choose  to  be  Great  Instead  of  Big \ 

Of  course,  this  has  been  a philosophy 
of  PLN  for  years. 

Source:  Baltimore  Sun 


As  so  often  happens  in  prison  litigation, 
NHSP  and  state  officials  failed  to  comply 
with  the  agreement.  By  2004,  several  NHSP 
prisoners  were  forced  to  bring  an  action  in 
New  Hampshire  Superior  Court  to  enforce 
the  agreement.  The  matter  went  to  trial  in  De- 
cember 2005,  which  displayed  an  ugly  picture 
of  conditions  for  NHSP’s  mentally  ill. 

As  part  of  the  Laaman  settlement, 
NHSP  was  to  create  a Residential  Treatment 
Unit  ( RTU),  which  is  a distinct  unit  with  the 
benefits  of  a therapeutic  community.  When 
the  settlement  needed  implementation,  New 
Hampshire’s  Correctional  Commissioner, 
Philip  Stanley,  decided  that  “architectural 
and  space  limitations”  prevented  an  RTU 
at  NHSP.  So,  he  ordered  Dr.  Knoll  to  devise 
an  alternative. 

Dr.  Knoll  devised  a two-pronged  plan 
as  a conceptual  alternative  to  an  RTU. 
The  plan  had  an  in-patient  housing  com- 
ponent located  in  the  Secure  Psychiatric 
Unit  (SPU),  called  SNOP  (Special  Needs 
Offender  Program),  and  an  outpatient  com- 
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ponent  that  was  to  be  located  in  the  prison 
outpatient  Mental  Health  Unit,  called  IOP 
(Intensive  Outpatient  Program). 

Because  the  IOP  prong  was  never 
implemented.  Dr.  Knoll  was  left  with  only 
the  SNOP  to  replace  the  RTU,  which  he 
designated  RTP  The  RTP  had  no  guards 
trained  to  deal  with  the  types  of  prisoners 
under  their  care,  and  the  few  therapeutic 
groups  that  existed  were  held  only  inter- 
mittently. While  many  RTP  prisoners  were 
ready  for  discharge  to  an  RTU,  they  were 
kept  in  the  SPU  because  prison  clinicians 
recognized  those  prisoners  would  decom- 
pensate if  released  to  open  population, 
and  there  is  no  RTU  to  send  them  to.  So, 
they  remained  “warehoused:  in  the  state’s 
most  secure  psychiatric  unit. 

Because  the  RTU  was  never  created, 
prisoners  had  to  qualify  for  placement  in 
the  SPU  to  receive  treatment  of  then  mental 
illness.  That  called  for  adverse  actions  by 
the  prisoner,  as  under  New  Hampshire  law 
a prisoner  can  only  be  placed  in  the  SPU  if 
“found  to  be  dangerous  to  themselves  or 
others,”  and  “the  individual  cannot  be  safely 
maintained  and  treated  in  the  correctional 
facility.”  As  such,  mentally  ill  prisoners 
could  only  receive  treatment  if  they  qualify 
for  psychiatric  hospitalization  by  decom- 
pensating to  a degree  they  become  a clear 
danger  to  themselves  or  others. 

At  least  six  group  therapies  have  been 
identified  as  necessary  at  NHSP  Under 
Laaman,  they  are  to  be  created  when  iden- 
tified as  needed  by  the  Chief  of  Mental 
Health  and  Director  of  Medical  and  Fo- 
rensic Services.  Yet,  the  groups  have  never 
been  created  or  offered  to  prisoners. 

NHSP’s  Mental  Health  Unit  is  so  un- 
derstaffed that  the  “non  emergency  waiting 
list  for  psychiatry  is  5 to  6 months.”  The 
Laaman  settlement  required  a minimum 
of  8 clinicians  for  mental  health  services. 
For  years,  it  has  been  below  that  level  de- 
spite the  mental  health  caseload  growing 
substantially. 

The  mentally  ill  in  SHU  have  it  the 
worst.  They  are  held  in  small  cells  23  hours 
a day.  Typically,  20  to  30  SHU  prisoners 
have  a serious  mental  illness  and  are  on 
psychotropic  medications.  Most  suicides 
and  serious  suicide  attempts  in  the  entire 
New  Hampshire  prison  system  occur 
in  the  SHU.  The  isolation  and  lack  of 
programs  cause  further  deterioration  of 
mentally  ill  prisoners,  psychiatrists  and 
clinicians  testified  at  trial. 

SHU  prisoners  on  psychotropic  drugs 
or  participating  in  the  one  available  pro- 
gram must  be  seen  by  a clinician  every  14 
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days.  Rather  than  have  these  periodic  clini- 
cal appointments,  those  prisoners  were 
seen  by  a doctor  during  rounds  of  their 
unit,  which  consisted  of  asking:  “How 
are  things  going?”  This  is  a stark  contrast 
from  the  required  out  of  cell  clinical  visit 
in  a private  setting  where  the  patient  can 
have  a face  to  face  talk  with  a clinician 
about  serious  mental  health  concerns. 

Those  SHU  prisoners  requiring  a 
precautionary  mental  health  watch  were 
removed  from  their  cells  and  required  to 
stay  in  the  “dayroom.”  In  the  dayroom, 
they  had  no  toilet,  often  being  forced  to 
urinate  on  the  floor.  No  mattress  or  blan- 
ket was  furnished,  and  the  only  place  to  sit 
while  clothed  only  in  boxer  shorts  was  a 
cold  cement  floor.  There  a prisoner  could 
languish  for  days  while  being  “watched.” 

Another  large  problem  was  the  refill- 
ing or  renewal  of  medications.  No  system 
existed  to  monitor  when  a prisoner  needed 
a refill;  he  had  to  complete  and  file  a form 
requesting  the  refill.  This  often  resulted  in 
the  mentally  ill  prisoner  failing  to  submit 
the  form  at  all  or  in  time  to  receive  the 
medication  without  running  out. 

Sometimes,  a prisoner  would  not  seek 
a refill  because  he  was  feeling  better,  only 
to  relapse  when  the  medication  was  out 
of  his  system.  It  would  then  take  weeks 
to  get  the  refill  process  complete  and  to 
restabilize  the  prisoner. 

As  so  often  happens,  prison  officials 
placed  the  blame  on  the  prisoners.  As  the 
prisoners  argued,  “there  is  something  in- 
herently wrong  with  a system  that  depends 
on  the  inmate  to  initiate  the  refill  process 
and  a system  in  which  a refill  slip  and  the 
refilled  medication  must  go  through  mul- 
tiple hands  and  delivery  points  without 
a computerized  tracking  mechanism.” 
Further  delays  occur  when  a prisoner’s 
housing  is  changed. 

The  Superior  Court  agreed,  for  on  May 
22,  2006,  the  Court  entered,  an  order  that 
basically  follows  the  prisoners’  proposed 
order.  That  order  required  full  compliance 
with  the  Laaman  settlement,  requiring  an 
RTU,  increased  staffing,  group  therapies, 
a system  to  track  and  follow-up  on  medi- 
cation needs,  software  to  manage  mental 
health  treatment,  and  clinical  appointments 
for  SHU  prisoners  every  14  days. 

Prison  officials  were  given  60  days 
to  file  a compliance  plan  with  the  Court. 
Perhaps,  this  Court  order  will  finally  result 
in  the  treatment  of  NHSP’s  mentally  ill, 
which  has  been  neglected  for  over  30  years. 
See:  Holliday  v.  Curry,  New  Hampshire 
Superior  Court,  Case  No:  04-E-203.  !FY 
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Seizure  of  Washington  Prisoners’  Cash  at 
Jail  Booking  Unconstitutional 

by  Michael  Rigby 


On  August  29, 2006,  a,  federal  district 
court  in  Washington  held  that  a state 
law  allowing  jails  to  confiscate  money  from 
prisoners  during  booking  without  notice  or 
a hearing  was  unconstitutional. 

In  May  2003  the  Washington  legislature 
amended  RCW  70.48.390,  which  originally 
authorized  jails  to  charge  a $10.00  booking 
fee,  to  charge  up  to  $100.00  to  cover  the  cost 
of  booking.  According  to  the  statute,  the 
fees  were  “payable  immediately  from  any 
money  then  possessed  by  the  person  being 
booked’  into  jail.”  Several  jails,  including  the 
Spokane  and  Snohomish  county  jails,  have 
been  actively  confiscating  money  under 
the  statute.  If  the  prisoner  has  no  cash  at 
the  time  of  arrest,  the  fee  is  deducted  from 
any  money  family  or  friends  deposit  in  the 
prisoner’s  canteen  fund. 

One  person  unceremoniously  separated 
from  his  money  by  the  Spokane  County  Jail 
is  Shawn  Huss,  who  was  arrested  for  alleged 
domestic  violence  on  October  3 1 , 2004.  Dur- 
ing the  intake  process,  jailers  seized  all  the 
cash  in  his  wallet-$39.30-as  partial  payment 
of  the  jail’s  booking  fee  of  $89.12.  Huss  was 
not  informed  the  money  was  taken  or  that 
he  was  entitled  to  have  it  returned  if  he  was 
acquitted  or  the  charges  were  dropped.  When 
the  charges  against  Huss  were  dismissed  and 
he  was  released  the  next  day,  the  Spokane 
jail  failed  to  return,  his  money.  In  fact,  Huss 
didn’t  recover  the  cash-which  he  says  he 
needed  to  feed  his  family-until  four  months 
later,  and  even  then  it  took  a letter  from  his 
attorney  notifying  jail  officials  that  the  book- 
ing fee  was  unconstitutional. 

On  June  8,  2005,  Huss  filed  a class  ac- 
tion lawsuit  pursuant  to  42  U.S.C.  §§  1983 
and  1988  in  the  U.S.  District  Court  for  the 
Eastern  District  of  Washington  claiming  the 
Spokane  jail’s  booking  fee  and  the  state  law 
that  authorized  it  were  unconstitutional.  Huss 
specifically  claimed  the  policy  violated  the  14th 
Amendment,  which  prohibits  the  government 
from  depriving  a person  of  life,  liberty,  or 
property  without  due  process  of  law. 

On  Huss’s  motion  for  partial  summary 
judgment,  U.S.  District  Judge  Fred  Van 
Sickle  held  that  because  “the  statute  requires 
immediate  payment  of  the  booking  fee  from 
any  money  then  possessed  by  the  person  being 
booked,  there  exists  no  set  of  circumstances  in 
which  RCW  70.48.390  and  the  Jail’s  Policy  can 
be  applied  constitutionally.” 
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Relying  on  Matthews  v.  Eldridge , 424 
U.S.  319, 96  S.Ct.  893, 47  L.Ed.2d  18  (1976), 
in  which  the  Supreme  Court  outlined  three 
factors  relevant  to  determining  whether  a 
person  has  received  due  process.  Judge  Van 
Sickle  specifically  concluded  that:  1)  the 
statute  and  policy  affect  a significant  private 
interest;  2 ) the  risk  of  erroneous  deprivation 
is  extreme  compared  to  the  county’s  interest 
in  augmenting  revenue;  and  3)  neither  the 
statute  nor  the  county’s  policy  requires  a 
pre-deprivation  hearing,  which  due  process 
requires  in  this  situation. 


The  number  of  Tuberculosis  (TB) 
cases  in  correctional  popula- 
tions far  outpaced  the  general  population 
between  1993  and  2003,  according  to  a 
study  published  in  the  American  Journal 
of  Public  Health.  TB  case  rates  in  the 
general  population  remained  at  fewer 
than  10  cases  per  100,000  people,  while 
correctional  rates  topped  10  times  that 
amount. 

“From  1993  through  2003,  the  per- 
centage of  TB  cases  among  local  inmates 
increased  from  42.8%  to  53.5%”  The  rate 
among  federal  prisoners  “increased  from 
2.9%  to  11.8%,”  and  the  state  prisoner 
rate  “decreased  from  52.3  in  1993,  to  6.6 
in  2003,  a decline  of  87.4%. 

California  and  Texas  “accounted  for 
42.7%  of  the  7,820  reported  TB  cases 
among  inmates  from  1993  to  2003,  and 
another  4 states  (Florida,  Georgia,  Il- 
linois and  New  York)  accounted  for  an 
additional  28.6%  of  reported  TB  cases. 
These  same  6 states  accounted  for  56.9% 
of  the  200,648  reported  TB  cases  among 
non-inmates.” 

Researchers  found  that  one  “notable 
reason  for  the  high  rates  of  TB  in  correc- 
tional institutions  is  the  greater  proportion 
of  TB  in  correctional  institutions  is  the 
greater  proportion  of  persons  who  are  at 
high  risk  for  TB  but  who  cannot  access 
standard  public  health  interventions.” 

Prisoners  with  TB  are  more  likely 
than  non-prisoners  to  be  co-infected 
with  the  Human  Immunodeficiency  Virus 
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Following  the  verdict,  officials  with 
Snohomish  County,  which  has  been  charg- 
ing prisoners  a $10  booking  fee  since  2001, 
lamented  the  ruling  could  cost  the  County 
$70,000  a year  in  revenue.  No  concern  was 
expressed  regarding  the  deprivation  of  people’s 
constitutional  rights.  Huss  was  represented  by 
Breean  Beggs,  an  attorney  with  the  Center 
for  Justice  in  Spokane.  See:  Huss  v.  Spokane 
County,  USDC  ED  WA,  Case  No.  CV- 
05-180-FVS.  ¥* 

Additional  source:  The  Seattle  Times 


(HIV),  with  co-infection  among  prison- 
ers at  25.2%  versus  18%  for  the  general 
public.  Co-infection  is  highest  among 
state  prisoners,  at  35.8%.  Contrary  to 
CDC  recommendations,  “the  majority 
of  correctional  systems  currently  do  not 
offer  universal  HIV  testing,  a critical 
limitation  for  effective  TB  prevention  and 
control  and  for  the  medical  management 
of  individual  patients.” 

Prisoners  outpaced  non-prisoner  with 
respect  to  pulmonary  TB,  at  90.3%  versus 
84.4%.  Prisoners  were  also  “more  likely  to 
have  multiple  risk  factors  for  infection” 
and  to  have  drug-resistant  TB.”  While 
prisoners  were  “more  likely  to  receive 
directly  observed  therapy”  they  “were  less 
likely  to  complete  therapy.”  Researchers 
found  these  “unacceptably  low  rates  for... 
therapy  completion.. .disturbing  because 
of  the  possibility  that  these  individuals 
may  be  the  cause  of  future  TB  outbreaks 
in  a given  community. 

Finally,  researchers  recommended 
enhanced  tracking  of  “TB  patients  diag- 
nosed or  treated  in  correctional  systems.” 
Additionally,  “public  health  and  cor- 
rections officials  are  obliged  to  develop 
policies  that  optimize  discharge  planning 
and  case  management  for  inmates  released 
during  TB  evaluation  or  treatment.”  See: 
An  Unanswered  Health  Disparity:  Tu- 
berculosis Among  Correctional  Inmates, 
1993  Through  2003,  American  Journal 
of  Public  Health,  October  2005,  Vol.  95, 
No.  10.  f\ 
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Prison  TB  10  Times  Higher 
Than  Non-Prison  Cases 


National  Association  For  Equal  Justice 
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NATIONAL  ASSOCIATION  FOR  EQUAL  JUSTICE 

2008  EQUAL  JUSTICE  MARCH  ON  WASHINGTON  DC 


Board  of  Directors,  Executive  Officers  an  staff  has  declared  the  month  of  November  as 
National  Equal  Justice  Month  and  celebrate  November  8th  as  National  Prisoners’  Rights  Day. 
We  are  pleased  to  announce  that  we  are  planning  a three-day  march  on  Washington  DC, 
during  the  2008  Presidential  Election  and  with  over  2 million  men,  women  and  juveniles 
incarcerated  in  the  U.S.  prison  system,  we  are  expecting  to  have  over  five  million  family 
members,  friends  and  associates  of  incarcerated  individuals  to  join  us  in  Washington  DC 
during  our  three-day  march. 

We  will  start  our  journey  to  Washington  DC  on  December  31,  2007,  with  a concert  in 
Los  Angeles  with  a major  recording  artist.  Our  journey  will  take  us  throughout  the  country, 
gathering  signatures  to  support  justice  within  our  country.  Our  goals  are  to  get  signatures  of 
registered  voters  and  arriving  in  Washington  DC  in  late  September  with  over  fifty-million 
(50,000,000)  signatures  of  registered  voters.  We  want  to  make  sure  that  the  next  President 
of  the  United  States  and  his  or  her  executive  staff  take  a look  at  the  large  number  of  U.S. 
citizens  being  housed  in  the  U.S.  prison  system.  The  United  States  has  waged  war  on 
its  own  citizens,  and  incarcerate  more  individuals  than  any  civilized  country  in  the  world, 
and  the  private  prison  industries  are  making  major  donations  to  politicians  to  keep  this 
unjust  industry  operating. 

With  over  fifty-million  (50,0000)  supporters  and  voters,  we  will  demand  that  the  Department 
of  Justice  and  local  government  look  at  better  ways  to  spend  the  American  citizens’  tax 
dollar.  During  our  march  we  will  honor  this  country’s  fallen  heroes,  children  of  incarcerated 
parents  and  those  that  have  been  wrongly  convicted.  We  will  also  hold  several  conferences 
and  town  hall  meetings,  and  meet  with  all  potential  presidential  candidates  to  address  the 
issues  of  police  brutality,  racial  profiling,  private  prison  industry,  prison  overcrowding, 
sentence  reform,  three-strike  laws,  mandatory  minimum  sentencing,  federal  and  state  parole, 
U.S.  schools,  education,  taxes  and  the  war  in  Iraq. 

The  title  of  the  march  is  National  Association  for  Equal  Justice  3008  Equal  Justice  March  on 
Washington  D.C.  This  march  will  be  a historic  event,  and  to  make  it  a success,  we  will  need 
to  raise  a large  amount  of  finances,  and  will  need  the  support  of  all  inmates,  their  families, 
friends  and  associates,  along  with  organizations,  groups  and  citizens  that  demand  changes 
within  our  schools,  the  criminal  justice  system  and  government. 

If  you  would  like  to  support  the  2008  Equal  Justice  March,  please  send  your  donation  to: 
National  Association  for  Equal  Justice,  2008  Equal  Justice  March  on  Washington  DC, 
4370  La  Jolla  Village  Drive,  4th  Floor,  La  Jolla,  CA  92122.  For  any  donation  of  $50.00  or 
more,  our  sponsor,  ARCH  Travel  and  Leisure  will  give  you  a three-day,  two-night  free  hotel 
accomodation  at  one  of  America’s  top  resort  cities,  such  as  Las  Vegas,  Reno,  Atlantic  City, 
Orlando  Florida,  etc.  The  free  hotel  package  is  valued  at  over  $400.00.  we  will  also  launch 
our  million  dollar  ($1,000,000)  2008  Equal  Justice  March  Fundraiser  Raffle  in  March  2007, 
with  over  twenty  vehicles,  cash  and  other  prizes. 

Join  us  today,  by  supporting  the  2008  Equal  Justice  March  on  Washington  DC,  because 
we  believe  that  two  million  Americans  incarcerated  are  two  million  too  many,  and  justice 
is  not  served  until  all  people  regardless  of  race  creed,  color  or  social  economic  status 
recieve  equal  justic. 
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Fulton  County  Reinstates  Deputies  Fired  in  Killing  Rampage 


After  the  March  11,  2005  killing 
rampage  by  Brian  G.  Nichols  at 
an  Atlanta  courthouse,  Fulton  County 
Sheriff  Myron  Freeman  talked  tough 
about  punishing  officers  who  failed  to 
perform  their  duties  or  lied  during  the  en- 
suing investigation.  He  initially  followed 
through  by  bring  eight  people,  including 
Maj.  Orlando  Whitehead,  Maj.  Lucious 
D.  Johnson,  Capt.  Chelisa  Lee,  Lt.  Twant- 
ta  Mathis,  Sgt.  Jerome  Dowdell,  Deputy 
Paul  Tamer,  Deputy  Joel  Middlebrooks 
and  detention  officer  Barron  Ross. 

Since  that  firing,  six  of  those  eight 
employees  have  been  reinstated  to  their 
jobs.  Of  those  six  only  two  are  currently 
working  for  the  Sheriff,  at  the  county 
jail.  Two  other  officers,  a sergeant  and  a 
lieutenant,  received  unpaid  suspensions; 
Freeman  also  issued  written  reprimands 
or  counseling  letters  to  three  more  staff 
members. 

PLN  has  previously  reported  on 
Nichols’  violent  escape  from  the  Fulton 
County  courthouse,  which  started  when 
he  overpowered  a deputy  and  took  her 
gun.  See:  PLN,  April,  2006.  Nichols 
used  that  gun  to  kill  the  judge  presiding 
over  Nichols’  rape  trial.  After  shooting 
Judge  Rowland  Barnes,  Nichols  shot  and 
killed  the  court  reporter,  Julie  Ann  Bran- 
dau.  As  he  fled  the  courthouse  Nichols 
killed  Sgt.  Hoyt  Teasley;  later  that  day 
he  also  fatally  shot  U.S.  Customs  agent 
David  Wilhelm.  Nichols  surrendered  to 
authorities  the  next  day  following  a mas- 
sive manhunt. 

An  independent  review  found  that 
each  of  the  officers  who  were  fired  had 
either  failed  to  perform  their  jobs  or 
lied  during  the  investigation.  Because 
an  officer’s  honesty  is  critical  if  they 
have  to  testify  in  court  cases,  lying  is  a 
fireable  offense  by  most  law  enforcement 
agencies. 

The  county’s  personnel  board,  how- 
ever, apparently  had  no  regard  for  such 
ethical  issues.  At  least  three  of  the 
sheriff’s  employees  who  were  rehired  had 
appealed  to  that  board.  In  August  2006, 
Freeman  agreed  to  the  county  attorney’s 
reinstatement  of  Deputy  Paul  Tamer, 
who  agreed  to  resign  after  being  rehired. 
Tamer  received  three  months’  back  pay 
and  benefits,  and  retained  his  state  law- 
enforcement  certification.  He  had  been 
in  charge  of  monitoring  the  courthouse 
surveillance  cameras. 

Major  Whitehead,  the  former  head 
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over  courthouse  security,  and  Captain 
Lee  were  also  reinstated  and  allowed 
to  retire  with  full  benefits.  While  six  of 
the  fired  officers  were  rehired,  they  also 
face  liability  in  lawsuits  filed  against  the 
county  by  victims  of  Nichols’  shooting 
rampage. 

Meanwhile,  Nichols  faces  the  death 
penalty  in  a 54-count  indictment  resulting 
from  his  deadly  escape;  he  went  on  trial 
at  the  Fulton  County  Courthouse  Com- 
plex on  January  11, 2007.  “I  refuse  to  say 
it’s  going  to  be  business  as  normal,”  said 


The  County  of  San  Diego, 
California  agreed  in  September 
2006  to  pay  $400,000  to  settle  an  excessive- 
force  wrongful-death  lawsuit  brought  by 
the  family  of  a prisoner  who  died  on  Feb- 
ruary 2,  2001  in  the  Otay  Mesa  Jail  after 
being  hog-tied  by  sheriff's  deputies. 

Marshawn  Washington  was  awaiting 
transfer  to  state  prison  to  serve  a three- 
year  term  for  sales  of  cocaine.  He  was 
awakened  at  2:30  a.m.  for  a cell  search, 
wherein  deputies  found  (previously  ap- 
proved) nude  photos  of  Washington’s 
wife,  Bertha.  When  they  were  confiscated, 
he  became  upset  and  demanded  to  speak 
with  a jail  supervisor.  He  was  then  taken 
to  a medical  cell,  where  deputies  put  a 
spit  mask  on  his  head,  put  a choke  hold 
on  him,  and  forced  him  to  the  floor  where 
they  bound  his  hands  and  legs  all  together 
behind  his  back. 

After  complaining  that  he  had 
asthma  and  that  he  couldn’t  breathe, 
he  stopped  moving.  Another  prisoner 
heard  choking  and  gagging  sounds  for 
about  45  seconds.  A second  prisoner 
heard  grunting  which  then  sounded  like 
it  turned  to  crying.  Then  no  one  heard 
anything.  Nurses  dragged  Washington 
to  a padded  cell,  where  he  allegedly 
“was  left  to  die.”  Deputies  stood  over 
him  and  just  watched  as  he  pleaded, 
grunted,  choked  and  cried.  One  deputy 
was  reportedly  overheard  then  saying, 
“Oh,  you  don’t  like  it  now,  hah,  things 
have  changed.”  Other  deputies  allegedly 
said,  “Yeah,  we  know  it’s  too  tight;  we 
know  it’s  too  small.”  The  complaint 
alleged  that  deputies  K.  Carson,  Luis 


Sheriff’s  Major  Antonio  Johnson.  “I  can 
tell  you  the  courtroom  will  be  secure,  the 
courthouse  will  be  secure  and  the  perim- 
eter will  be  secure.” 

The  Fulton  county  jail  has  long  been 
a cesspool  of  squalid  conditions  and 
human  rights  abuses,  the  shootings  only 
publicly  illustrated  the  callous  and  incom- 
petent operations  of  the  jail. 

Source:  Atlanta  Journal-Constitution, 
Jacksonville  Times-  Union,  AP,  Cox  News 
Service,  law.com 


Carrillo,  Juan  Coria,  Gary  Rogers,  John 
Russell,  Allen  Griffin,  James  Kelley  and 
Sergeant  Astuto  “sadistically  watched 
Washington  choking  on  the  floor  until 
he  lost  consciousness  and  stopped  mov- 
ing.” Before  he  died,  deputies  cut  off 
his  clothing,  while  leaving  him  in  the 
padded  cell  wearing  just  the  four-point 
restraints.  When  deputies  noticed  he 
was  no  longer  moving,  they  removed  the 
spit  mask  and  found  blood  coming  from 
Washington’s  nose  and  mouth.  He  was 
then  formally  pronounced  dead. 

The  medical  examiner  said  the  6 foot, 
273  lb.  Washington  died  of  a heart  attack, 
but  lawyers  disagreed  over  what  brought 
it  on.  Bertha’s  lawyer  argued  that  Wash- 
ington could  not  breathe  due  to  the  way 
he  was  restrained. 

The  matter  was  brought  in  U.S. 
District  Court  (S.D.  Cal.)  under 
42  U.S.C.  § 1983  and  pendant  state 
law  claims  alleging  wrongful  death, 
violation  of  the  right  of  association, 
intentional  infliction  of  emotional 
distress,  negligence  per  se  and  medi- 
cal negligence.  On  the  second  day 
into  the  trial,  the  lawyers  settled.  The 
County’s  lawyer,  James  Chapin,  stated 
they  settled  because  “jury  verdicts  are 
unpredictable.”  Bertha  stated  she  was 
satisfied  with  the  settlement,  but  feared 
“that  jail  officials  still  haven’t  learned 
a lesson  from  her  husband’s  death.” 
She  was  represented  by  San  Diego 
attorneys  Gene  Iredale  and  Douglas 
Gilliland.  See:  Washington  v.  County  of 
San  Diego,  USDC,  SD  CA,  Case  No. 
3:02-cv-00143-LAB-JMA.  S'! 


$400,000  Wrongful  Death  Settlement  After 
San  Diego  Jailers  Hog-Tied  Prisoner 
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1997  Changes  in  Pennsylvania  Commutation  Law  Held  Ex  Post  Facto 


The  U.S.  District  Court  for  the 
Middle  District  of  Pennsylvania 
held  that  a 1997  state  ballot  consti- 
tutional amendment,  which  modified 
Pennsylvania’s  commutation  laws  to 
require  a unanimous  vote  rather  than  a 
simple  majority  of  the  Board  of  Pardons 
to  initiate  pardons  or  commutations  of 
death  or  life-sentenced  prisoners,  was  an 
ex  post  facto  law  that  caused  “individual 
disadvantage”  to  all  such  prisoners  who 
applied  for  pardons. 

The  non-profit  Pennsylvania  Prison 
Society,  represented  by  attorney  Ernest 
Preate,  Jr.,  filed  a complaint  against 
Governor  Edward  Rendell  in  state  court 
in  October  1997,  challenging  a then-pend- 
ing November  1997  ballot  initiative  that 
would  make  it  easier  for  the  state  to  stifle 
commutations  and  pardons.  Subsequently 
approved  by  the  voting  public,  the  amend- 
ments to  the  Pennsylvania  commutation 
process  provided  that  a unanimous  vote 
of  the  Board  of  Pardons  (concurrently 
reformulated  to  replace  an  attorney  on  the 
Board  with  a crime  victim)  was  required  to 
place  the  matter  before  the  Governor.  The 
gravamen  of  the  plaintiffs’  complaint  was 
that  the  application  of  the  amendment  to 
prisoners  sentenced  to  life  before  its  pas- 
sage impermissibly  increased  the  measure 
of  punishment  as  applied  to  them. 

While  the  court  agreed  with  defen- 
dants that  the  mere  presence  of  a crime 
victim  on  the  panel  was  no  more  pre- 
sumptively biased  than  the  long-approved 


by  John  E.  Dannenberg 

practice  of  permitting  a prior  crime  vic- 
tim to  serve  on  a jury,  it  found  that  the 
statistical  record  of  pre-  and  post- 1997 
lifer  commutations  demonstrated  a stark 
reduction  in  post-1997  Board  recom- 
mendations and  grants.  From  1987-1996, 
the  number  of  lifers  recommended  by  the 
Board  for  commutation  was  about  140, 
but  after  the  1997  amendment  only  three 
were  recommended  to  the  Governor  (who 
then  took  no  action). 

Perhaps  not  surprisingly,  the  state  was 
able  to  procure  the  opinion  of  a statistics 
expert.  Dr.  Christopher  K.  McKenna, 
who  reported  to  the  court  that  the  1997 
amendments  had  “no  statistically  sig- 
nificant negative  effect  on  the  percent  of 
inmates  getting  Board  of  Pardons  recom- 
mendations for  commutation.”  But  the 
court  found  that  it  was  Dr.  McKenna’s 
analysis  - and  not  the  reduction  in  com- 
mutation recommendations  - that  was 
insignificant. 

The  legal  standard  evaluated  by  the 
court  was  whether  the  application  of  the 
1997  law  created  a “significant  risk”  of 
increasing  life-prisoners’  punishment  in 
violation  of  the  ex  post  facto  clause.  From 
the  30-year  record  that  the  court  examined, 
the  likelihood  of  increased  punishment 
to  any  individual  prisoner  was  manifest 
because  all  post- 1997  convicted  pardon 
applicants  were  “completely  foreclosed” 
from  ever  gaining  a non-unanimous  (but 
majority)  approval  by  the  Board.  Since  the 
new  law  thus  plainly  disadvantaged  such 


prisoners,  they  were  constitutionally  en- 
titled to  the  benefit  of  the  more  favorable 
law  in  place  at  the  time  of  their  pre- 1997 
crimes.  Accordingly,  the  district  court 
granted  plaintiffs’  motion  for  summary 
judgment,  reinstating  pre- 1997  majority 
voting  standards  for  all  such  prisoners’ 
future  Board  hearings.  The  decision  has 
been  appealed  to  the  U.S.  Court  of  Ap- 
peals for  the  Third  Circuit. 

On  August  21, 2006,  the  district  court 
granted  the  plaintiffs’  motion  for  attorney 
fees  and  costs,  awarding  $178,286.20  in 
fees  and  costs  to  Geiger  & Montague,  P.C. 
and  $47,491.61  in  fees  and  expenses  to 
attorney  Gerald  C.  Grimaud.  See:  Penn- 
sylvania Prison  Society  v.  Rendell,  USDC 
MD  PA,  Case  No.  l’:97-cv-01731-ARC 
(March  13, 2006),  appeal  filed,  Appeal  No. 
06-3354  (3d  Cir.  2006).  U 
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The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
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Summary  Judgement  Reversed  on  Illinois  Outgoing  Mail  Ban 


The  Illinois  Court  of  Appeals  held 
that  prison  officials  violated  a 
prisoner’s  First  Amendment  free  speech 
rights  by  refusing  to  allow  him  to  mail  an 
investigative  report  out  of  the  prison. 

Illinois  prisoner  Gene  Arnett  and  two 
other  prisoners  attempted  to  escape  from 
Tamms  Correctional  Center  (Tamms)  in 
May  2000.  They  used  hacksaw  and  jigsaw 
blades  to  attempt  to  cut  through  bars  in 
their  cell  windows. 

When  prison  officials  discovered  the 
escape  attempt  they  told  the  media  “that 
the  saw  blades  might  have  been  hidden 
in  the  binding  of  a hardcover  book  de- 
livered as  legal  mail....,  that  such  mail 
typically  comes  from  attorneys,  and  that 
the  law  prohibits  them  from  searching 
legal  mail.” 

Internal  affairs  investigated  the 
escape  attempt  and  prepared  an  investi- 
gation report.  Arnett  was  subsequently 
charged  criminally  with  the  escape  at- 
tempt, and  received  the  Internal  Affairs 
report  through  discovery. 

When  prison  officials  learned  that 
Arnett  had  the  report,  they  seized  it  from 
his  cell,  redacted  guard’s  home  addresses 
and  returned  the  redacted  copy  to  Arnett. 
Tamms  Warden,  George  Welborn,  and 
DOC’s  in-house  counsel  requested  that 
the  Attorney  General’s  office  intervene 
in  Arnett’s  criminal  proceeding,  seeking 
a protective  order  barring  public  access 
to  the  guard’s  home  addresses.  The  court 
granted  the  limited  protective  order. 

After  the  criminal  proceedings  con- 
cluded, Arnett  attempted  to  mail  a copy 
of  the  Internal  Affairs  report  to  someone 
in  the  community.  Rather  than  mail  the 
report,  however  Mailroom  staff  gave 
it  to  Internal  Affairs  Captain  Homer 
Markel. 

On  September  18,  2001,  Arnett 
grieved  the  refusal  to  mail  the  report. 
Initially,  both  mail  room  and  internal 
affairs  staff  denied  any  knowledge  of  the 
report.  Markel  later  claimed  he  lost  the 
report  and  did  not  discover  it  on  his  desk 
until  November  2,  2001.  He  then  deter- 
mined that  the  report  posed  a threat  to  the 
safety  and  security  of  the  prison.  Markel 
discussed  the  report  with  Welborn,  who 
again  refused  to  allow  Arnett  to  mail  it. 
Markel  then  returned  the  report  to  Arnett 
and  told  him  “that  he  would  not  be  al- 
lowed to  mail  the  report  because  it  would 
be  a threat  to  the  safety  and  security  of 
the  prison.” 

February  2007 


Arnett  filed  a second  grievance  re- 
garding the  refusal  to  allow  him  to  mail 
the  report.  Both  grievances  were  ulti- 
mately denied.  Arnett  then  hied  a state 
court  action  alleging  that  refusal  to  allow 
him  to  mail  the  report  deprived  him  of 
his  First  Amendment  right  to  freedom 
of  speech. 

The  trial  court  granted  prison  officials 
summary  judgment  finding  that:  under 
Turner  v.  Safley,  482  US  78,  107  S.Ct. 
2254  (1987)  there  was  no  First  Amend- 
ment violation;  most  defendants  were  not 
personally  involved;  and  Defendants  were 
entitled  to  qualified  immunity  on  Arnett’s 
damages  claims. 

The  Court  of  Appeals  found  that  Ar- 
nett waived  all  arguments  but  whether  the 
circuit  court  erred  in  granting  summary 
judgment  on  his  First  Amendment  claim 
seeking  an  injunction  allowing  him  to 
mail  the  report.  Although  Arnett  agreed 
in  the  trial  court  that  Turner  controlled, 
the  appellate  court  refused  to  find  that 
Arnett  waived  his  contention  that  the 
less  deferential  standard  of  Procunier 
v.  Martinez,  416  US  396,  94  S.Ct  1800 
(1974)  actually  applied.  The  Court  then 
found  that  Procunier  rather  than  Turner 
controlled  because  the  case  involves 
outgoing  mail. 

Applying  the  Procunier  test,  the  court 


California’s  16-year-old  prisoner 
mental  health  federal  lawsuit 
(originally,  Coleman  v.  Wilson ) was  given 
new  and  urgently  needed  life  on  May 
2,  2006  when  a frustrated  U.S.  District 
Judge  (Emeritus)  Lawrence  K.  Karlton 
ordered  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
to  activate  125  intermediate  inpatient 
mental  health  beds  and  75  mental  health 
crisis  beds  by  May  30, 2006  to  absorb  the 
123-bed  long  waiting  list  for  prisoners  in 
need  of  critical  mental  health  care.  The 
court  further  approved  CDCR’s  plan  to 
commence  building  a $1 1 1 million  men- 
tal health  hospital  within  the  confines 
of  Salinas  Valley  State  Prison  (SVSP) 


found  that  the  first  prong  thereof  requires 
Defendants  to  show  “that  preventing  Ar- 
nett from  mailing  the  report  furthers  ‘an 
important  or  substantial  governmental 
interest  unrelated  to  the  suppression  of 
expression’...” 

In  light  of  the  Supreme  Court’s  ratio- 
nale in  Fox  Broadcasting  Corp.  v.  Cohn, 
420  U.S.  469,  95  S.Ct  1029  (1975),  the 
court  concluded  that  “defendants’  refusal 
to  allow  Arnett  to  mail  the  report  fails  the 
first  prong  of  the”  Procunier  test.  There- 
fore, “refusal  to  allow  Arnett  to  mail  the 
report  violates  Arnett’s  First  Amendment 
right  to  freedom  of  speech... and  the  cir- 
cuit court. . .erred  in  granting. . .summary 
judgment... on  Arnett’s  claim  seeking 
an  injunction  allowing  him  to  mail  the 
report....” 

Since  Arnett’s  claim  was  properly 
analyzed  under  the  1974  Supreme  Court 
holding  in  Procunier  v.  Martinez,  it  is  likely 
that  he  would  have  prevailed  had  he  chal- 
lenged the  qualified  immunity  holding. 
The  law  and  Arnett’s  constitutional  right 
was  clearly  established  at  the  time  of  the 
2001  violation.  Readers  should  note  that 
Turner  applies  to  incoming  mail,  Procu- 
nier applies  to  attempts  by  prison  officials 
to  censor  outgoing  prisoner  mail.  See: 
Arnett  v.  Markel,  363  111.  App.3d  1 136;  845 
N.E.2d  752  (CA  of  111  2006).  P 


which  will  house  200  maximum  security 
patients.  The  court  disapproved  CDCR’s 
long-range  plan  for  enhanced  mental 
health  care  beds  because  CDCR’s  own 
projection  showed  that  plan  would  result 
in  a shortfall  of  1 ,000  needed  beds  by  the 
year  201 1;  the  court  ordered  an  amended 
plan  be  submitted. 

Of  CDCR’s  172,000  prisoners, 
approximately  31,000  are  known  to 
be  mentally  ill.  The  majority  are  clas- 
sified as  CCCMS  and  can  safely  live 
in  the  general  population  while  taking 
psychotropic  medications.  But  severely 
mentally  ill  prisoners  need  “crisis  beds” 
in  a mental  hospital  setting,  with  at- 
tending physicians  and  psychological 


Federal  Court  Compels  Activation  of 
California  DOC  Mental  Health  Crisis  Beds; 
Approves  New  $111  Million 
Mental  Care  Hospital 
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technicians.  The  problem  becomes  more 
acute  when  these  patients  are  violent  or 
high  security  risk  prisoners.  At  SVSP, 
a Level  IV  (maximum  security)  prison, 
the  need  for  mental  health  care  beds  is 
grave.  Of  SVSP’s  5,000  total  population, 
1,309  are  in  outpatient  care,  versus  a 
treatment  capacity  of  999.  However,  187 
have  been  diagnosed  as  “intermediate 
care  patients”  in  need  of  constant-care 
mental  health  professional  treatment 
and  isolated  beds.  SVSP’s  capacity  for 
these  is  only  64  beds,  leaving  the  remain- 
ing patients  at  great  risk  of  harming 
themselves  or  others. 

On  November  20,  2005,  a 28-year- 
old  mental  patient  named  Joshua,  who 
was  in  the  Outpatient  Housing  Unit 
(OHU)  (the  prison’s  infirmary)  at  San 
Quentin  State  Prison,  banged  his  head 
on  the  wall  for  an  hour  while  gouging 
out  his  eyes,  with  no  intervention  from 
guards.  Attorney  Michael  Bien  called 
the  videotape  of  this  event  “agonizing.” 
Outside  hospital  surgeons  were  later  un- 
able to  save  Joshua’s  sight.  And  in  April 
2006,  an  acutely  psychotic  60-year-old 
named  Wayne,  housed  at  Deuel  Voca- 
tional Institute’s  reception  center,  was 
placed  in  the  OHU  because  there  were 
no  mental  health  crisis  beds  available. 
Although  he  was  video-monitored  and 
constantly  guarded  in  a suicide-watch  cell 
having  no  fixtures,  and  possessed  only  a 
smock,  Wayne  managed  to  hang  himself. 
Mysteriously,  the  crucial  videotape  foot- 
age of  his  death  “disappeared,”  according 


to  court  documents. 

Judge  Karlton,  also  at  the  end  of  his 
rope  after  16  years,  sternly  ordered  CDCR 
to  take  specific  immediate  steps  to  provide 
crisis  beds  for  the  123  prisoners  conceded 
to  be  on  a “waiting  list.”  First,  he  ordered 
that  36  former  crisis  beds  at  the  California 
Men’s  Colony  state  prison,  previously 
diverted  to  other  use  because  of  state 
licensing  standards  for  mental  health  care 
beds,  be  immediately  reconverted  back 
into  crisis  beds  state  regulations  notwith- 
standing. Next,  the  court  ordered  that  36 
crisis  beds  slated  for  decommissioning  at 
the  California  Medical  Facility  prison’s  P- 
2 Unit  be  kept  on  line  as  crisis  beds  “until 
further  order  of  the  court.”  The  court  then 
ordered  CDCR  to  open  36  crisis  beds  at 
SVSP  no  later  than  May  30,  2006,  to  be 
used  for  Level  IV  prisoners.  In  addition 
to  the  above,  the  court  ordered  another  36 
crisis  beds  created  at  SVSP  on  the  same 
time  schedule. 

As  to  the  123  prisoners  on  the  “wait- 
ing list,”  some  of  whom  were  housed  at 
Atascadero  State  Hospital  (run  by  the 
Department  of  Mental  Health  (DMH), 
and  not  CDCR),  the  court  ordered  that 
all  be  appropriately  reclassified  as  to 
proper  placement  forthwith.  Twenty- 
five  were  ordered  to  be  immediately 
transferred  to  DMH’s  new  (and  almost 
empty)  Coalinga  State  Hospital,  with 
25  more  to  follow  within  30  days.  Ad- 
ditionally, the  court  ordered  that  within 
six  months,  DMH  and  CDCR  must 
submit  a plan  to  create  30  more  Level 


IV  crisis  beds  at  Coalinga.  And,  noting 
the  availability  of  crisis  beds  at  Level 
IV  Kern  Valley  State  Prison  and  Cali- 
fornia State  Prison  (Sacramento),  the 
court  ordered  all  such  beds  activated  by 
July  1,  2006.  Finally,  the  court  forbade 
CDCR  or  DMH  from  closing  any  such 
beds  because  of  state  licensing  require- 
ments, unless  approved  by  the  court’s 
special  master. 

Observing  that  the  above  orders  went 
beyond  CDCR  and  implicated  DMH, 
the  court  issued  an  order  to  show  cause 
as  to  why  Steven  Mayberg,  Ph.D.,  Direc- 
tor of  DMH,  should  not  be  joined  as  a 
defendant  in  the  action.  It  is  estimated 
that  by  2011,  it  will  take  $500-600  mil- 
lion to  build  sufficient  CDCR  mental 
health  facilities  to  comply  with  existing 
court  orders.  Readers  should  note  that 
the  mental  health  care  issues  covered  here 
are  separate  from  the  recent  dental  health 
care  settlement  agreement  as  well  as  from 
the  recent  federal  court  seizure  of  CDCR’s 
health  care  system  (PLN,  March,  2006, 
p.  1).  See:  Coleman  v.  Schwarzenegger, 
USDC,  ED  CA,  Case  No.  CIV  S-90-0520 
LKK  JFMP  P 

Other  Source:  Monterey  Herald. 
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Cleaning  up  Mississippi’s  Supermax:  Conditions  Suit  Settled 


A class  action  lawsuit  filed  on 
behalf  of  prisoners  at  the  Mis- 
sissippi State  Penitentiary  at  Parchman 
charged  that  the  totality  of  conditions 
are  so  “hellish”  that  it  makes  “Unit  32  the 
worst  place  to  be  incarcerated  in  Missis- 
sippi, perhaps  the  nation.”  The  suit  forced 
prison  officials  into  a consent  decree  to 
upgrade  Unit  32’s  conditions. 

Unit  32  is  a supermax  facility  that 
comprises  five  buildings,  housing  around 
1,000  men.  It  imposes  forced  lockdown  of 
23  to  24  hours  a day  in  total  isolation.  Many 
prisoners  have  been  there  for  years.  Often, 
they  are  confined  for  arbitrary  reasons  such 
as  being  HIV-positive,  have  special  medical 
needs,  are  severely  ill,  or  have  requested 
protective  custody.  Generally,  prisoners  are 
not  given  advance  notice  or  an  explanation 
why  they  have  been  placed  in  Unit  32,  nor 
do  they  receive  information  on  how  they 
can  be  removed  from  there. 

With  enforced  idleness  and  isolation 
being  imposed,  the  mentally  ill  regress, 
making  the  unit  into  a miniature  hell. 
Those  prisoners  scream,  moan,  curse, 
make  animal  noises,  engage  in  maniacal 
laughter,  and  have  hallucinatory  ravings. 
This  prevents  those  holding  onto  their 
sanity  from  being  able  to  stay  focused  or 
sustain  intelligent  thought. 

The  prisoners  are  not  allowed  radios  or 
televisions  and  are  only  permitted  two  books 
from  the  library  every  three  to  four  months. 
They  are  not  allowed  jobs,  and  guards  dis- 
courage the  sporadic  exercise  allowed  by 
requiring  prisoners  to  remain  fully  shackled 
in  handcuffs,  leg  irons,  and  waist  chains  even 
after  they  are  placed  in  the  “outdoor  exercise 
cage”  that  is  scarcely  larger  than  a cell. 

The  air  in  Unit  32  is  dank  and  has 
the  stench  of  filth  and  human  excrement. 
This  condition  is  exacerbated  by  men- 
tally ill  prisoners  who  throw  excrement, 
which  guards  allow  to  decompose  where 
it  lands  for  days  or  weeks  or  who  floor 
their  cells  into  the  Unit.  Because  no  type 
of  cleaning  of  the  Unit  or  of  individual 
cells  is  done,  prisoners  must  live  in  the 
filth  with  the  only  ability  to  clean  the 
cell  being  to  use  shower  soap,  towels, 
and  tee  shirts  to  clean  the  filth.  These 
conditions  have  caused  drug-resistant 
staph  infections  to  become  wide  spread. 
The  physical  plant  is  so  deteriorated  that 
clouds  of  mosquitoes,  gnats,  horseflies, 
and  other  insects  infest  the  Unit.  The 


by  David  M.  Reutter 

weather  conditions  outside  are  the  same 
as  in  the  Unit,  as  rain  water  floods  the  cells 
and  freezing  weather  makes  the  cells  cold. 
In  summer,  the  hear  is  unbearable,  subject- 
ing prisoners  to  heat  stroke,  especially  the 
mentally  ill. 

Those  mentally  ill  are  basically  ware- 
housed, for  they  receive  no  mental  health 
care.  This  is  consistent  with  the  medical 
care  provided  by  Correctional  Medical 
Services  (CMS).  While  the  mentally  ill 
are  hidden  behind  steel  doors,  those  with 
medical  conditions  are  often  transferred 
off  to  private  prison  or  have  to  be  taken 
to  the  hospital  because  their  condition  has 
become  life-threatening. 

In  June  2006,  the  prisoners,  who  were 
represented  by  the  National  Prison  Project 
of  the  ACLU,  and  prison  officials  entered 
into  a consent  decree.  The  first  provi- 
sion of  that  decree  requires  that  all  cells 
be  cleaned  when  a prisoner  moves  and 
prisoners  be  provided  the  opportunity  to 
clean  their  cells  at  least  once  weekly.  Next, 
prisoner’s  cells  must  be  equipped  with  a 


Willie  Forrest,  37,  was  fatally  shot 
by  a Northampton  sheriff’s 
deputy,  after  he  grabbed  another  deputy’s 
gun  and  fired  two  shots. 

Forrest,  who  had  a history  of  court- 
room violence,  was  standing  trial,  on 
Wednesday  July  12, 2006,  for  three  felony 
charges.  He  became  enraged  when  the 
judge  would  not  allow  him  to  fire  his  at- 
torney Sam  Dixon. 

Despite  the  fact  that  Forrest  was  fully 
restrained  he  managed  to  overpower  a 
deputy  and  wrestle  away  his  gun.  He  was 
immediately  pinned  against  a wall  but  still 
managed  to  fire  off  two  shots.  One  shot 
went  wild  while  another  struck  a deputy 
in  the  arm.  A total  of  six  shots  were  fired 
during  the  scuffle  that  fatally  wounded 
Forrest. 

“He  was  almost  like  a wild  animal,” 
said  Dixon.  “I  really  have  never  seen  any- 
thing like  it  in  my  life.” 

But  attorney  George  Hughes  had 
seen  first-hand  how  violent  Forrest  could 
become.  In  January  2005,  Forrest  stood 


fan  and  each  prisoner  must  be  provided 
a 32  ounce  cup  of  ice  at  least  three  times 
daily  during  the  summer  months. 

Prison  officials  also  agreed  to  imple- 
ment an  insect  and  pest  control  program; 
medical  and  mental  health  services  must 
meet  American  Correctional  Association 
standards;  exercise  pens  will  be  built  with 
regular  out-of-cell  exercise  being  provid- 
ed; and  prisoners  will  receive  due  process 
hearings  at  least  bi-annually  to  review 
their  status  with  full  appeal  rights. 

The  cost  of  improvements  has  been 
estimated  to  cost  around  $800,000.  Some 
of  that  cost  will  come  from  the  “inmate 
welfare  fund,”  which  derives  money  from 
the  exorbitant  fees  charged  to  persons  that 
accept  prisoner  phone  calls.  This  relieves 
taxpayers  from  paying  for  what  they  so 
ardently  support:  Locking  up  prisoners. 
See:  Presley  v.  Epps,  USDC,  ND  MS,  Case 
No:  4:05CV148-M-D.  PI 

Additional  Sources:  Sun  Herald;  Clarion 
Ledger;  Associated  Press 


trial  for  kidnapping  his  aunt  at  knifepoint. 
Hughes  was  his  attorney. 

When  a jury  returned  a guilty  verdict 
Forrest  viciously  attacked  Hughes.  It  took 
five  deputies  to  stop  the  assault. 

Hughes  suffered  a fractured  skull, 
his  right  cheekbone  was  broken,  his  left 
eye  was  blackened  and  one  eye  and  ear 
required  stitches. 

Forrest  had  a lengthy  criminal  record 
which  included  attempted  murder,  kidnap- 
ping, assault  on  an  officer  and  habitual 
assault.  He  was  currently  on  trial  for  hold- 
ing a man  and  wife  hostage  in  their  home. 
When  the  man  refused  to  disclose  whether 
there  was  any  money  in  the  house  Forrest 
shot  him. 

Forrest  was  currently  serving  56  years 
for  attempted  murder.  The  wounded 
deputy  was  taken  to  a local  hospital 
where  he  was  treated  and  released.  North 
Carolina’s  State  Bureau  of  Investigation 
is  investigating  the  incident.  P 

Sources:  Associated  Press;  WRAL-TV 

Prison  Legal  News 


North  Carolina  Jail  Prisoner  Killed  During 
Court  Appearance 

by  Gary  Hunter 


February  2007 


28 


Prison  Deaths:  A National  Shame 


While  the  human  rights  abuses 
of  prisoners  detained  in  Guan- 
tanamo Bay  and  the  Middle  East  have 
sparked  widespread  criticism  and  debate 
in  this  country  and  abroad,  surprisingly 
little  attention  has  been  focused  on  the 
treatment  of  citizens  imprisoned  within 
our  borders.  Each  year,  approximately 
7,000  Americans  die  in  U.S.  prisons  and 
jails.  Some  of  these  deaths  are  from 
natural  causes,  but  many  more  result  from 
mental  disorders  left  undiagnosed  and 
diseases  left  untreated. 

The  abhorrent  quality  of  correctional 
health  care  not  only  violates  prisoners’ 
constitutional  rights,  it  costs  taxpayers 
millions  of  dollars  and  threatens  the 
general  health  of  communities  surround- 
ing these  facilities.  Understanding  why 
prisoners  die  is  an  essential  first  step  in 
identifying  the  major  pitfalls  of  our  health 
care  system.  Passing  legislation  to  correct 
these  problems  is  the  crucial  next  step. 
Therefore,  Congress  should  extend  and 
strengthen  the  Deaths  in  Custody  Report- 
ing Act,  or  DICRA,  before  it  expires  at  the 
end  of  this  year. 

An  investigative  series  revealing  the 
questionable  circumstances  surround- 
ing thousands  of  deaths  in  police  and 
prison  custody  led  former  Representaive 
Asa  Hutchinson  to  introduce  DICRA 
in  2000.  Before  DICRA,  data  collection 
on  prison  deaths  was  incomplete,  mostly 
because  states  lacked  the  incentive  to 
participate.  Further,  data  were  inaccurate 
because  states  had  inconsistent  reporting 
methods,  and  the  Bureau  of  Justice  Sta- 
tistics of  the  U.S.  Department  of  Justice 
only  required  prisons  to  report  aggregate 
death  statistics  rather  than  the  facts  of 
individual  cases. 

DICRA  created  a systematic  pro- 
gram for  tracking  all  deaths  in  custody, 
highlighting  prisons  with  the  highest 
percentages  of  prisoner  deaths,  and  facili- 
tating the  improvement  of  prisoner  health 
care.  Under  the  new  reporting  scheme,  all 
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states  receiving  funds  from  certain  federal 
grant  programs  must  report,  on  a stan- 
dardized form,  the  demographic  profiles 
of  all  dead  prisoners  and  the  specific  cir- 
cumstances of  each  death  in  custody. 

The  main  benefit  of  reporting  statutes 
like  DICRA  is  that  they  provide  essen- 
tial information  for  future  resource  and 
policy  decisions.  For  example,  the  Hate 
Crime  Statistics  Act  and  the  Prison  Rape 
Elimination  Act  supplied  the  data  neces- 
sary to  establish  national  standards  and 
to  implement  effective  training  programs. 
DICRA  has  provided  important  statistics 
about  the  prevalence  of  prison  deaths,  but 
Congress  has  not  used  the  data  to  enact 
legislation  to  achieve  DICRA’s  purpose, 
as  it  has  done  with  these  other  reporting 
laws. 

When  Congress  passed  DICRA,  the 
Bureau  of  Justice  Statistics  anticipated 
that  the  comprehensive  statistics  would 
enable  it  to  make  various  improvements 
in  correctional  health  care,  prisoner  clas- 
sification, suicide  prevention,  correctional 
staff  assignment  and  training,  facility 
design,  and  law  enforcement  weapons/use- 
of-force  training.  But  these  goals  have  not 
materialized — and  they  will  not,  unless 
Congress  passes  additional  legislation. 

DICRA  is  a perfect  starting  place  for 
major  prison  reform  regarding  prevent- 
able deaths.  Yet  it  is  only  a starting  point. 
Congress  must  put  the  data  to  good  use 
by  enacting  legislation  to  create  national 
standards,  ensure  greater  accountabil- 
ity surrounding  the  reporting  of  prison 
deaths,  require  more  expert  analysis  on  the 
ways  to  prevent  these  deaths,  and  provide 
additional  training  for  prison  officials  on 
how  to  respond  to  sick  and  dying  prison- 
ers. Skeptics  should  look  to  Massachusetts 
as  an  example  for  how  such  programs  can 
be  effective.  The  mortality  rate  in  Massa- 
chusetts prisons  became  one  of  the  lowest 


in  the  country  when  state  officials  used 
DICRA  data  to  train  workers  to  identify 
prisoners  who  are  at  risk  for  serious  health 
problems  or  suicide. 

Although  additional  legislation 
would  require  spending  public  funds  on 
a population  for  whom  most  Americans 
feel  little  sympathy,  the  public  has  an  enor- 
mous stake  in  ensuring  the  continuation 
and  enhancement  of  DICRA.  Legislation 
that  holds  correctional  institutions  and 
individuals  accountable  for  preventable 
deaths  will  be  less  financially  burdensome 
to  taxpayers  in  the  long  run. 

Comprehensive  prison  health  care 
avoids  expensive  and  time-consuming 
court  proceedings  over  claims  of  in- 
adequate care  that  often  result  in  large 
monetary  settlements  paid  to  prisoner 
plaintiffs.  Proper  treatment  of  health  con- 
ditions before  they  escalate  also  eliminates 
the  need  for  more  costly  treatments  in 
the  future.  Moreover,  inadequate  prison 
health  care  has  a direct  effect  on  the  health 
of  our  communities.  Communicable  dis- 
eases like  tuberculosis,  Hepatitis  C and 
HIV  reach  the  public  through  released 
prisoners  and  those  who  visit  or  work 
inside  the  prisons. 

The  divisiveness  of  prisoners’  rights 
as  a political  issue  is  no  excuse  for  con- 
gressional inaction.  Continued  DICRA 
reporting  is  essential  to  making  prisons  a 
more  humane  part  of  the  justice  system 
and  to  ensuring  that  the  government 
fulfills  its  duty  to  provide  proper  medical 
care  to  prisoners.  P 

Ira  P.  Robbins  is  professor  of  law  and  jus- 
tice at  American  University  Washington 
College  of  Law,  and  the  author  of  Prison- 
ers and  the  Law  ( Thomson  I West,  six  vols., 
2006).  This  article  originally  appeared  in 
The  Baltimore  Sun  ( Dec.  6, 2006).  It  is  re- 
printed here  with  the  author’s  permission. 


Law  Office  of  Michael  R.  Levine 

Zealous  advocacy  at  trial,  sentencing,  and  post-conviction. 

20  years  experience  as  a federal  defender  in  California,  Oregon,  Hawaii 

Author  of  acclaimed  publication:  138  Easy  Mitigating  Factors 

For  latest  monthly  update,  send  $100  to 

Michael  R.  Levine 

400  S.W.  6th  Avenue,  Suite  600 

Portland,  Oregon  97204 


Prison  Legal  News 


29 


February  2007 


California  Governor  Vetoes  Open  Records,  Prisoner 
Condoms  and  Media  Access  Bills 


On  September  29, 2006,  Gover- 
nor Arnold  Schwarzenegger 
vetoed  legislative  bills  that  would  have 
permitted  better  access  to  public  records, 
condoms  in  state  prisons  as  well  as  media 
access  to  specified  prisoners. 

The  public  records  access  bill  (AB 
2927)  would  have  made  public  agency 
records  requests  available  on  the  Internet. 
Any  denials  of  requests  for  access  would 
have  been  routed  to  the  Attorney  General, 
who  would  have  been  required  to  give  a 
written  opinion  within  20  days.  Addition- 
ally, tardy  responses  by  public  agencies 
would  have  subjected  them  to  up  to 
$10,000  fines.  “Right  now,  in  California, 
someone  who  makes  a request  that  is  de- 
nied by  a state  or  local  agency  has  only  two 
options.  One  is  to  sue ...  and  the  other  is  to 
walk  away  with  his  tail  between  his  legs,” 
said  Thomas  Newton,  general  counsel 
of  the  California  Newspaper  Publishers 
Association.  Schwarzenegger,  who  ran 
for  office  on  a platform  of  “transparency 
in  government,”  reneged,  pooh-poohing 
the  bill  as  “unduly  burdensome”  on  the 
Attorney  General.  AB  2927  had  passed 
both  houses  of  the  state  Legislature 
unanimously. 

The  condom  bill  (AB  1677),  au- 
thored by  Assemblyman  Paul  Koretz, 
would  have  permitted  non-profit  health- 
care agencies  to  make  condoms  available 
in  all  state  prisons.  Sponsored  by  the 
Southern  California  HIV/AIDS  Coali- 
tion, the  AIDS  Project  L.A.  and  the 
international  AIDS  Healthcare  Foun- 
dation (AHF),  the  bill  was  aimed  at 
interrupting  a known  major  transmission 
path  of  HIV:  infected  prisoners  exposing 
their  mates  upon  parole.  While  costs  of 
treating  HIV-infected  prisoners  are  high, 
not  providing  inexpensive  condoms  is 
truly  irresponsible,  given  the  growing 
taxpayer  burden  for  prisoner  healthcare 
and  increasing  suffering  from  spread- 
ing disease.  California  prisons  already 
spend  an  estimated  $18  million/yr.  to 
treat  HIV,  $14  million  alone  on  retro- 
viral medications.  In  light  of  the  recent 
federal  receivership  of  California’s  prison 
healthcare  system  for  failure  to  provide 
constitutionally  adequate  healthcare  [see: 
PLN,  Mar.  2006,  p.l],  the  veto  of  this 
“inexpensive,  pragmatic  way  to  contain 
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one  extensive  disease  in  state  prisons”  is 
particularly  troubling,  lamented  AHF 
President  Michael  Weinstein.  The  Gov- 
ernor vetoed  the  bill  because  it  would 
have  conflicted  with  Penal  Code  § 286(e), 
which  criminalizes  sodomy. 

The  media  access  bill,  SB  1 52 1 , spon- 
sored by  Senator  Gloria  Romero,  would 
have  permitted  news  reporters  access  to 
specific  prisoners  by  prior  arrangement, 
while  protecting  the  prisoners  from  any 
form  of  retaliation  for  having  given  the  in- 
terview. Schwarzenegger’s  veto  statement 
was,  “I  do  not  believe  violent  criminals 
should  be  able  to  traumatize  their  victims 
a second  time  by  having  unfettered  access 
to  the  media.”  But  since  most  prisoners 
are  in  for  non-violent  crimes,  some  of 
which  are  by  “glamorized”  white-collar 
criminals,  the  Governor’s  distinction  ap- 
pears hollow. 

In  lieu  of  approving  the  legis- 
lation, Schwarzenegger  directed  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  to  issue  new 


In  his  first  bi-monthly  accounting  to 
his  boss  (U.S.  District  Judge  Thel- 
ton  E.  Henderson),  California’s  Prison 
health-care  Receiver  (“CPR  ”)  Bob  Sillen 
concluded  that  the  California  Depart- 
ment of  Corrections  and  Rehabilitation’s 
(CDCR)  health-care  situation  was  even 
worse  than  earlier  reports  indicated  and 
that  therefore  “the  remedies  [needed] 
may  be  more  dramatic,  far-reaching 
and  difficult  to  achieve  than  previously 
envisioned.”  The  hard-hitting  July  2006 
33-page  report  is  based  upon  Sillen’s 
personal  on-site  visits  and  meetings  with 
the  parties’  attorneys  and  dozens  of  state 
employees,  including  Governor  Schwar- 
zenegger (whose  earlier  flip  comment  of 
impending  federal  CDCR  takeover,  “Let 
them  take  it.  It’s  no  sweat  off  my  back,” 
still  reverberates  in  the  media).  Sillen  also 
met  with  state  agency  heads,  CDCR  ex- 
ecutives, guards,  health-care  clinicians  at 
five  prisons,  prisoner/patients,  and  union 
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regulations  allowing  greater  media  access, 
while  restricting  access  to  specific  violent 
criminals.  Current  regulations  require  a 
reporter  to  write  to  a prisoner  to  get  an 
interview.  Even  then,  such  reporters  are 
prohibited  from  bringing  in  writing  or 
recording  equipment.  CDCR  Director 
James  Tilton  said  that  the  new  regula- 
tions would  permit  recording  equipment. 
But  Romero’s  bill  would  have  permitted 
reporters  to  arrange  specific  face-to-face 
interviews,  while  prohibiting  prison  of- 
ficials from  recording  them. 

This  was  Schwarzenegger’s  third  veto 
of  such  legislation  in  three  years,  following 
suit  with  former  Governors  Gray  Davis 
and  Pete  Wilson.  It  would  appear  that 
California’s  prison  walls  are  not  so  much 
for  keeping  prisoners  in  as  they  are  for 
keeping  inquiring  minds  out. 

Sources:  News  Media  Update,  San 
Jose  Mercury  News,  AIDS  Healthcare 
Foundation,  Center  on  Juvenile  and  Crimi- 
nal Justice. 


officials  of  all  major  bargaining  units  in- 
volved with  CDCR.  Additionally,  Sillen 
dug  into  budget  proposals,  internal  affairs 
investigations,  policies  and  reports  of  the 
court’s  experts.  He  has  set  up  offices  at 
1731  Technology  Dr.,  Suite  700,  San  Jose, 
CA  95110  and  hired  a dozen  key  staff. 

Addressing  the  “state  of  the  State  of 
California,”  he  described  CDCR  medi- 
cal services  as  “broken  beyond  repair.” 
...  “Almost  every  necessary  element  of  a 
working  medical  care  system  either  does 
not  exist,  or  functions  in  a state  of  abject 
disrepair....”  He  lamented  that  not  only 
did  prisoner/patients  often  not  get  care, 
but  when  they  did,  it  was  not  adequate  to 
meet  Eighth  Amendment  standards.  While 
Sillen  reported  that  at  his  pilot  program, 
San  Quentin  State  Prison  (SQ),  he  had 
commenced  raising  the  level  of  medical 
care  [Sillen  announced  his  17-point  90-day 
SQ  emergency  repair  plan  in  June  2006], 
he  reflected  on  larger  systemic  hurdles  that 
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must  be  crossed  before  meaningful  reform 
of  any  sort  could  pervade.  The  two  key 
impediments  he  identified  were  systemic 
long-term  overcrowding  and  instability  of 
leadership.  He  warned,  “Given  this  state 
of  affairs,  and  the  poor  reputation  that  the 
CDCR  has  earned  as  an  employer,  rais- 
ing the  medical  system  to  constitutional 
standards  may  require  removing  it  from 
the  umbrella  of  CDCR.” 

Simply  put,  Sillen  found  the  Court’s 
characterization  of  CDCR  (“trained  in- 
capacity”) to  be  so  endemic  as  to  require 
looking  at  replacing  the  whole  prison 
system  with  a streamlined  receivership  in 
order  to  obtain  constitutional  medical  care. 
Sillen  noted  the  impossibility  of  dealing 
with  the  California’s  gridlocked  bureau- 
cracy, whose  agencies  appeared  dedicated 
to  the  perpetuation  of  the  status  quo  by 
literally  preventing  proper  management 
from  ever  taking  place.  This  he  observed 
in  budgeting,  contracting,  labor  admin- 
istration, and  even  the  state  Legislature. 
“Inmates  are  not  the  only  prisoners  in  the 
CDCR,”  Sillen  reflected,  reporting  that  he 
found  many  staff  employees  desperate  to 
do  a good  job  but  stopped  by  a “culture 
that  dictates  inappropriate  rewards  and 
punishments.  ...  Given  the  realities  of  the 


State  system,  however,  the  number  of  such 
individuals  is  far  too  insufficient  at  this 
time  to  enable  the  Office  of  the  Receiver 
to  achieve  its  mission.”  As  a result,  Sillen 
told  the  Court,  “There  will  be  no  quick 
fixes. ’’Nonetheless,  Sillen  counseled  sternly 
against  haphazard  Band-Aid  fixes  to  prob- 
lems, and  threatened  to  gain  court  orders 
to  suspend  rules,  contracts  and  regulations 
that  get  in  the  way. 

Sillen  next  called  the  current  CDCR 
medical  care  program  a “waste  of  taxpayer 
resources,”  opining  that  “a  constitutional 
medical  care  system  is  entirely  consistent 
with  sound  fiscal  management.”  A prime 
example  of  waste  he  found  was  $2  million 
worth  of  gastroenterology  (G.I.)  imaging 
equipment  delivered  to  San  Quentin  four 
years  ago,  idly  stored  because  the  space 
designated  for  its  use  could  not  support 
its  weight.  The  ancillary  fluoroscopy  unit 
needed  to  make  the  imaging  system  com- 
plete was  never  even  ordered.  Another 
example  was  that  after  three  years  of  trying 
to  contract  for  in-prison  dialysis  services  at 
Corcoran  State  Prison’s  hospital,  CDCR 
still  had  no  contract  and  was  instead  ex- 
pensively transporting  each  patient  to  an 
outside  facility,  using  two  guards  per  pris- 
oner. And  the  lack  of  centralized  pharmacy 


procurement  and  distribution  was  wasting 
an  estimated  $80  million  per  year. 

Funding  for  the  Office  of  the  Receiver 
was  to  come  from  the  California  Legisla- 
ture in  the  form  of  a $250  million  initial 
budget.  But  the  Legislature  trimmed  this 
to  $100  million,  which  will  inexorably 
drive  Sillen  to  ask  the  Court  for  author- 
ity to,  in  effect,  raid  the  state  treasury  for 
CPR’s  needed  funds. 

Among  initial  successes,  Sillen  listed 
a soon-to-be-announced  compensation 
schedule  for  gaining  the  high  level  of  med- 
ical staff  needed  to  carry  out  the  Court’s 
orders.  Second,  the  CPR  got  CDCR  to 
pay  its  past  due  bills  to  embittered  private 
medical  contractors,  amounting  to  over 
$57  million  and  up  to  four  years  in  arrears. 
Third,  the  CPR  instituted  development 
of  health-care  oriented  policies  to  govern 
contract  management. 

The  pharmacy  fiasco  was  a case  in 
point.  The  report  closed  with  the  status 
and  expectations  of  the  SQ  90-day  pilot 
project.  See:  Plata  v.  Schwarzenegger, 
U.S.D.C.  (N.D.  Cal.),  Case  No.  COl-1351- 
TEH,  Receiver’s  First  Bi-Monthly  Report 
(July  5,  2006).  P 

Other  source:  Los  Angeles  Times. 


A generous  PLN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and 
match  DOLLAR  for  DOLLAR  all  non-prisoner  donations  to  Prison  Legal  News 
from  October  15, 2006  until  January  31, 2007— Up  to  a total  of  $25,000 !! 


A prisoner’s  donation  of  $5  is  the  equivalent  of  donating  $15! 

A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  206-246-1022  and  use  your  Visa  or  MasterCard 
Or  visit  PLN’s  website  at  www.prisonlegalnews.org,  and  donate  with  your  Visa  or  MasterCard 
Remember!  PLN  is  a 503(c)  non-profit  corporation,  so  donations  are  tax  deductible 
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U.S.  Spends  Record  $185  Billion  on  Justice  System  is  2003 


According  to  a report  released 
by  the  U.S.  Department  of 
Justice’s  Bureau  of  Justice  Statistics  in 
April,  2006,  the  U.S.  spent  a record  $185 
billion  for  police  protection,  detention, 
and  judicial  and  legal  activities  in  2003. 
This  represented  a 418%  unadjusted  in- 
crease over  1982  justice  expenditures. 
Adjusting  for  inflation,  real  justice 
expenditures  almost  tripled. 

Local  governments  funded  50%  of 
the  $185  billion  while  state  governments 
accounted  for  another  33%  of  the  ex- 
penditures. This  means  that  state  and 
local  governments  spent  four  times  more 
on  justice  than  on  education  and  twice  as 
much  as  they  spent  on  public  welfare. 
Justice  expenditures  equaled  hospital 
and  health  care  expenditures  at  the  local 
and  state  level. 

The  justice  system  employed  almost 
2.4  million  people  in  March  2003—58% 
of  them  at  the  local  level  and  31%  at  the 
state  level.  That  month’s  justice  employee 
payroll  was  about  $9  billion. 

Justice  expenditures  increased  as  fol- 
lows per  U.S.  citizen  between  1982  and 
2003:  Overall-41 8%;  detention-423%; 
police-241%;  justice  and  legal  expendi- 
tures-321%. 

Federal  intergovernmental  justice 
expenditures  increased  from  $189 
million  is  1982  to  over  $5.1  billion  in 
2003.  This  was  driven  by  the  creation  of 
multiple  large  law  enforcement  grant 
programs  in  the  1980s  end  1990s. 
Between  1982  and  2003,  federal  gov- 
ernment justice  expenses  increased  as 
follows:  police  protection-708%,  judicial 
and  legal  services- 5 7 3%;  and  detention- 
925%.  The  increases  for  state  and  local 
justice  expenditures  were  lower. 

From  1982  through  2003,  detention 
saw  the  greatest  average  annual  increase  of 
any  category  of  justice  expenditures  with 
a range  of  9%  for  local  governments  to 
1 1%  for  the  federal  government.  At  6.5%, 
police  protection  saw  the  lowest  average 
annual  increase. 

Police  protection  took  up  45%  of  the 
total  justice  expenditures  while  detention 
accounted  for  33%.  Because  policing  is 
primarily  a local  function  and  detention 
is  primarily  a state  function,  local  gov- 
ernments funded  69%  of  the  total  police 
protection  expenditures  and  state  govern- 
ments funded  61%  of  the  total  detention 


by  Matthew  T.  Clarke 

expenditures. 

Alaska  had  the  highest  per  capita  jus- 
tice expenditure  ($621)  and  Nevada  had 
the  lowest  ($147).  The  average  was  $228. 

Approximately  2%  of  the  national 
labor  force  worked  in  the  justice  system 
in  2003.  Local  governments  accounted 
for  58%  of  them.  State  governments  em- 
ployed another  31%. 

Payroll  accounted  for  59%  of  total 
justice  expenditures.  Police  protection  had 
the  highest  percentage  of  expenditure  for 
payrolls  (66%e  while  detention  had  the 
lowest  (about  50%e.  About  one  out  of 


Prior  to  leaving  office,  on  August  16, 
2006,  then  New  York  Governor 
George  Pataki  (R)vetoed  Assembly  Bill 
No.  3926-A,  which  would  have  provided 
$280  - $380  million  to  construct  Residen- 
tial Mental  Health  Treatment  Programs 
(RHMTP)  to  house  and  control  the 
behavior  of  seriously  mentally  ill  New 
York  state  prisoners  who  are  being  dis- 
ciplined by  placement  in  administrative 
segregation  (Special  Housing  Units 
(SHU)).  Pataki  essentially  belittled  the 
RHMTP  concept  as  the  coddling  of 
mental  miscreants,  overlooking  New  York 
prison  statistics  revealing  the  tripling 
of  suicide  and  self-mutilation  rates  of 
seriously  mentally  ill  prisoners  when 
placed  in  the  SHU.  Pataki’s  veto  mes- 
sage, wherein  he  admitted  he  had 
been  “convinced  by  ...  dedicated  [prison] 
professionals,”  argued  that  providing 
special  treatment  for  seriously  mentally 
ill  prisoner  disciplinees  “would  invite 
the  feigning  of  illness  ...  to  avoid  SHU 
confinement.” 

Approved  unanimously  in  the  Senate, 
and  133-6  in  the  Assembly,  the  bill  was 
intended  to  put  New  York  on  the  fore- 
front of  prisoner  serious  mental  illness 
treatment.  The  legislature  recognized 
that  12  percent  of  New  York’s  prison 
population  suffers  from  serious  mental 
illness,  rising  to  23  percent  of  the  7,600 
SHU  prisoners.  “Besides  being  inhu- 
mane, placing  a mentally  ill  inmate 
in  solitary  confinement  makes  a bad 


eight  state  and  local  government  employ- 
ees worked  in  the  justice  system. 

In  short,  the  U.S.  has  developed  a 
bloated  justice  system  that  employs  1 out 
of  every  50  workers  and  costs  $185  billion 
a year,  4 times  as  much  as  it  spends  each 
year  or  educating  its  children.  No  wonder 
the  criminal  justice  system  is  caught  in 
a feedback  loop,  growing  ever  larger 
and  more  expensive.  Source:  Bureau 
of  Justice  Statistics  Bulletin  April  2006 
Justice  Expenditure  and  Employment  in  the 
United  States  2003  (available  free  online  at 
http  ://www.  oj  p.  usdoj . gov/bj  s I) . P^ 


situation  worse,”  observed  state  Senator 
Velmanette  Montgomery.  The  legislative 
commentary  accompanying  the  bill 
noted  the  widely  known  harsh,  aggravat- 
ing and  deleterious  effects  of  punitive 
segregation,  calling  it  “inhu- 
mane and  counterproductive.” 

Nonetheless,  Pataki  wrote,  “With- 
out the  ability  to  impose  disciplinary 
segregation  to  protect  inmates  and  staff 
from  those  who  are  unwilling  to  adhere 
to  even  the  most  minimum  levels  of 
civilized  behavior,  correctional  facilities 
cannot  provide  the  safety  and  program- 
ming needed  to  allow  those  committed  to 
rehabilitation  to  pursue  that  attainable 
and  worthy  goal.”  Or,  translating  this 
mouthful  of  bureaucratese,  “take  those 
that  are  too  ill  to  control  their  behavior, 
condemn  them  as  irredeemable,  and  slam 
them  24/7  to  make  life  easier  for  prison 
staff.”  Pataki  pointed  out  existing  prison 
mental  health  programs  and  scheduled 
improvements.  But  none  of  these  will  get 
the  needy  23  percent  out  of  interminable 
SHU  lockup  where  their  condition  only 
predictably  worsens. 

“It’s  a bitter  disappointment.  Pataki 
missed  a great  opportunity  to  make  New 
York  state  a national  leader.  It’s  a terrible 
thing,”  lamented  Harvey  Rosenthal,  execu- 
tive director  of  the  New  York  Association 
of  Psychiatric  Rehabilitation  Services.  PJ 

Sources:  Ottaway  News  Service,  Associ- 
ated Press. 
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Mississippi  DOC  Guts  TB  Program 


For  many  years  the  Mississippi 
Department  of  Corrections 
(MDOC)  has  led  the  nation  in  controlling 
tuberculosis  (TB)  in  its  prison  system.  This 
was  accomplished  by  giving  chest  x-rays 
to  all  incoming  prisoners  to  determine 
whether  they  had  the  disease.  Unfortu- 
nately this  practice  has  been  terminated 
to  save  money. 

Now  the  MDOC  uses  a skin  test  where 
a serum  is  injected  under  prisoners’  skin, 


turning  the  skin  red  if  the  prisoner  has  TB. 
The  problem  is  that  the  skin  test,  according 
to  a recent  British  study,  could  result  in  up 
to  65  percent  of  TB  positive  people  getting 
the  wrong  treatment  if  no  other  testing  is 
done.  The  skin  test  simply  isn’t  accurate. 

Even  so,  the  M DOC’s  chief  medical 
officer,  Dr.  Kentrell  Liddell,  decided  in 
June,  2006,  that  the  skin  test  is  all  that  will 
be  given  to  incoming  prisoners  from  now 
on.  She  made  this  decision  knowing  that 


TB,  an  airborne  disease,  spreads  10  times 
faster  among  prisoners  because  of  the 
close  proximity  in  which  they’re  housed. 

But  Mississippi  prisoners  may  avoid 
being  sacrificed  to  TB  by  uncaring  pris- 
oncrats  yet.  This  is  so  because  there  is  a 
new  machine  that  produces  accurate  test 
results,  and,  in  the  near  future,  may  be 
cheap  enough  to  use  for  prisoners. 

Source:  Clarion  Ledger 


Colorado  Parolee’s  Disenfranchisement  Upheld 


The  Colorado  Supreme  Court 
has  held  that  a person  on  parole 
does  not  have  a right  to  vote.  That  ruling 
came  in  an  appeal  hied  by  Pastor  Michael 
Danielson  after  the  District  Court  for  the 
city  and  County  of  Denver  dismissed  his 
suit  against  Colorado’s  Secretary  of  State 
(Secretary). 

Danielson  was  prohibited  from 
registering  to  vote  by  the  Secretary  on 
grounds  that  section  1-2-103(4),  C.R.S. 
(2005)  provides  that  no  person  “serving 
a sentence  of  parole  shall  be  eligible  to 
register  to  vote  or  to  vote  in  any  election.” 
Danielson,  who  was  on  parole,  challenged 
the  statute  as  being  unconstitutional  un- 
der Article  VII,  section  10  of  the  Colorado 
Constitution. 

The  Supreme  Court  found  that  except 
for  his  status  as  a parolee,  Danielson  is 
an  eligible  elector.  The  Court  then  held 
the  statute  barring  him  from  voting  while 
on  parole  is  constitutional.  While  parole 
did  not  exist  when  Colorado  adopted 
its  constitution,  the  Legislature  was  not 
“constrained  from  punishing  crimes  with 
sentences  that  include  custody  while  the 
convicted  person  is  being  transitioned 
to  community  and  before  restoration  of 
his  or  her  full  rights.”  Legal  custody  is  a 
long-prevailing  view  of  parole,  the  Court 
said. 

When  Colorado  enacted  its  constitu- 
tion, a person  only  finished  the  “full  term 
of  imprisonment”  when  he  or  she  secured 
an  unconditional  release  form  prison:  ei- 
ther the  person  had  completed  the  entire 
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duration  of  the  sentence  or  had  received  a 
pardon  from  the  Governor.  “Conditional 
release  on  parole  - an  extension  of  one’s 
confinement  intended  to  aid  the  reintegra- 
tion of  criminals  into  society  - was  never 
intended  to  be  the  sort  of  unconditional 


In  June,  2006,  Prison  Legal  News 
won  the  right  to  gain  media  investi- 
gative access  to  federal  Bureau  of  Prisons 
(BOP)  records  regarding  lawsuits  by  pris- 
oners, employees,  contractors  and  visitors 
without  payment  of  search  and  copying 
fees,  pursuant  to  PLN’s  request  under 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  § 552).  (See:  PLN,  September, 
2006).  In  this  now  published  case  (Prison 
Legal  News  v.  Lappin,  436  F.Supp.2d  17 
(2006)),  the  court  granted  PLN’s  motion 
for  summary  judgment  while  denying 
the  BOP’s  motion.  The  court  held  that 
because  PLN  was  a recognized  widely 
distributed  journal  and  that  the  requested 
information  would  be  of  public  interest, 
PLN  qualified  for  a fee  exemption  (here, 
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release  that  the  Colorado  Constitution 
envisions  will  be  accompanied  by  the  full 
restoration  of  a person’s  rights,”  held  the 
Court.  The  district  court’s  dismissal  order 
was  affirmed.  See:  Danielson  v.  Dennis,  139 
P.3d  688  (Colo.  2006).  P 


worth  an  estimated  $6,944).  As  a result, 
PLN  will  not  be  encumbered  for  searching 
and  copying  these  BOP  files. 

On  September  13, 2006,  the  U.S.  Dis- 
trict Court  (D.D.C.)  signed  a stipulation 
and  order  directing  the  BOP  to  pay  PLN’s 
attorney  fees  and  costs  of  $48,708.72, 
which  were  not  contested  or  appealed.  PLN 
was  ably  represented  by  Washington,  DC 
attorney  Edward  J.  Elder  of  Klimaski 
& Associates,  PC.  PLN  does  not  receive 
any  portion  of  the  attorney  fees,  rather 
those  go  to  counsel  who  represent  us.  As 
this  issue  goes  to  press,  the  Bureau  of 
Prisons  has  yet  to  actually  produce  any 
documents.  See:  Prison  Legal  News  v. 
Lappin,  USDC,  D DC,  Case  No.  05-1812 
(RBW).  P 
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Family  of  Texas  Prisoner  Murdered  in  Geo-Operated 
Prison  Awarded  $47.5  Million 


Qi  September  15, 2006,  a jury  in  Wil- 
acy  County,  Texas  awarded  $47.5 
million  to  the  family  of  a prisoner  who  was 
murdered  at  a private  prison  operated  by  the 
Geo  Group  (formerly  Wackenhut  Corrections). 
The  Florida-based  company  was  spun  off  from 
Wackenhut ’s  parent  corporation  in  2003  [see 
PLN,  June  2004,  p.  16]. 

Gregorio  De  La  Rosa  was  just  four  days 
shy  of  completing  a six-month  sentence  for 
a drug  conviction  when  he  was  killed  by  two 
fellow  prisoners  at  the  1,000-bed  prison  in 
Raymondville  on  April  26,  2001.  According 
to  the  lawsuit,  Daniel  Sanchez  and  Pedro  de 
Jesus  Equia  beat  De  La  Rosa  to  death  on  the 
recreation  yard  with  padlocks  they  had 
stuffed  into  socks. 

De  La  Rosa’s  family  sued  for  negligence, 
claiming  his  death  was  foreseeable.  “Inmates 

$255  Awarded 

The  California  Department  of 
Corrections  and  Rehabilitation 
(DOC)  appealed  an  order  awarding  state 
prisoner  Carlos  Escamilla  $255  for  prop- 
erty that  turned  up  missing.  Escamilla 
petitioned  for  a writ  of  habeas  corpus  to 
receive  reimbursement.  The  DOC  claimed 
that  precluded  his  award  under  the  Cali- 
fornia State  Tort  Claims  Act  (CSTCA). 
The  award  was  affirmed  on  appeal. 

Escamilla  was  escorted  to  segrega- 
tion after  a riot  ensued  at  his  DOC 
facility.  Sergeant  Valenzuela  stopped  him 
and  told  him  he  was  going  to  the  “hole.” 
Escamilla  requested  that  his  canteen 
items,  which  he  had  just  purchased  for 
$70  and  was  trying  to  get  back  to  his  cell 
when  the  riot  happened,  be  placed  with 
his  property.  Valenzuela  said  “No!  That 
goes  in  the  trash!”  In  view  of  guards,  he 
placed  his  Levi’s,  Reebok  shoes,  a Nike 
sweatshirt,  and  a Seiko  watch  in  his  can- 
teen bag.  His  property  wasn’t  returned  to 
him  when  he  was  released  from  segrega- 
tion. When  grievances  failed,  Escamilla 
petitioned  for  a writ  of  habeas  corpus 
to  receive  reimbursement.  The  DOC 
claimed  the  writ  didn’t  satisfy  the  CTC 
and  that  it  should  have  been  a writ  of 
mandamus.  The  court  awarded  Escamilla 
$255.  The  DOC  appealed  claiming  the 
court  abused  it’s  discretion  in  awarding 
him  the  money. 

February  2007 


by  Michael  Rigby 

had  used  these  very  same  padlocks  as  weapons 
to  beat  other  inmates  before  De  La  Rosa’s  beat- 
ing death.  It  was  conclusively  foreseeable  that 
inmates  would  use  these  padlocks  as  weapons,” 
the  lawsuit  contended. 

The  jury  agreed.  Following  a two-week 
trial,  De  La  Rosa’s  family  was  awarded  a stag- 
gering but  appropriate  $47.5  million  verdict 
against  the  Geo  Group  and  the  prison’s  war- 
den. It  was  the  largest  verdict  in  county 
history. 

“The  evidence  was  disturbing.  It  showed  a 
failure  to  properly  search,  inadequate  staffing, 
and  improper  response,”  said  attorney  Ron 
Rodriquez,  who  represented  the  De  La  Rosa 
family.  The  lawsuit  also  claimed  the  “Defen- 
dants had  a pattern  and  practice  of  allowing 
beatings  and  fights  between  inmates  for  money, 
and  a tradition  of  payback,  whereby  prisoners 


The  California  Court  of  Appeals 
held  that  there  was  substantial  evidence 
to  support  the  trial  court’s  order.  Fur- 
ther, the  court  held  that  the  label  given  a 
petition,  action,  or  other  pleading  is  not 
determinative,  and  that  the  true  nature  of 


The  Ninth  Circuit  Court  of  Ap- 
peals upheld  the  dismissal  of  an 
Idaho  prisoner’s  suit  for  non-exhaustion, 
concluding  that  the  Prison  Litigation 
Reform  Act  (PLRA)  applies  to  private 
prisons.  The  court  also  held  that  confisca- 
tion of  magazines  is  a “prison  condition” 
under  the  PLRA. 

Raymond  Roles  is  a prisoner  of 
the  Idaho  Department  of  Corrections, 
housed  in  a private  prison  operated  by 
Corrections  Corporation  of  America,  Inc. 
(CCA).  A CCA  guard  confiscated  eight 
magazines  from  Roles’  cell  because  he  kept 
them  more  than  6 months. 

Roles  did  not  grieve  the  confiscation 
before  filing  suit  alleging  that  the  confis- 
cation violated  the  First  Amendment, 
and  state  law.  The  district  court  dis- 
missed the  suit  for  non-exhaustion  under 


were  beaten  just  before  their  release.” 

De  La  Rosa’s  assailants,  Sanchez  and  de 
Jesus  Equia,  were  charged  with  murder  but 
pleaded  guilty  to  lesser  charges.  Each  was 
sentenced  to  an  additional  20  years. 

The  Geo  Group,  which  operates  more 
than  50  prisons  in  several  countries,  has 
appealed  the  jury  award.  Geo’s  stock 
dipped  slightly  following  the  jury  verdict 
but  quickly  rebounded.  The  company  has 
a history  of  neglecting  and  abusing  pris- 
oners, as  consistently  reported  in  PLN. 
See:  Gregorio  de  la  Rosa,  Sr.  v.  Wackenhut 
Corrections  Corp. , 404th  Judicial  District 
Court,  Willacy  County,  Texas,  Case  No. 

02-110.  S'* 

Additional  Sources:  Associated  Press,  San 
Antonio  Express-News,  CBS  News 


a petition  or  cause  of  action  is  based  on 
the  facts  alleged  and  the  remedy  sought  in 
that  pleading.  (Code  Civ.  Proc.  § 425.10, 
subd.(a)).  See:  Escamilla  v.  California 
Department  of  Corrections  and  Rehabilita- 
tion. 141  Cal.  App.  4th  498  (2006).  S'* 


42  U.S.C.  § 1997e(a). 

The  Ninth  Circuit  joined  the  Sixth, 
Tenth  and  Eleventh  Circuits  in  conclud- 
ing, based  upon  statutory  language  and 
Congressional  intent,  that  the  PLRA’s 
“exhaustion  requirement  plainly  applies 
to  private  prisons.” 

The  court  also  rejected  Roles’  argu- 
ment that  the  confiscation  of  magazines 
is  not  a “prison  condition”  within  the 
meaning  of  § 1997e(a).  Although  the 
PLRA  does  not  define  “prison  condi- 
tion” the  Supreme  Court  construed  the 
term  broadly  in  Porter  v.  Nussle,  534  US 
516  (2002).  The  court  found  that  Roles’ 
claim  fell  within  that  broad  definition 
and  is,  therefore,  “properly  subjected  to 
§1997e(a)’s  exhaustion  requirement.”  See: 
Roles  v.  Maddox,  439  F.3d  1016  (9th  Cir. 

2006).  S'* 


9th  Circuit  Holds  § 1997e(a)  Applies  to 
Private  Prisons;  Magazine  Confiscation 
Is  a “Prison  Condition” 


For  Destruction  of  Prisoner’s  Property 
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New  Jersey  Prison  Commissioner’s  Complete  Ban  On  Media  Lifted 

by  Gary  Hunter 


Immediately  upon  taking  office,  in 
January  2005,  New  Jersey  Depart- 
ment of  Corrections  (DOC)  Commissioner 
George  Hayman  imposed  a total  ban  on 
media  interviews  with  prisoners.  DOC 
spokesman  Matthew  Shuman  said  the 
policy  was  put  in  place  because  of  security 
concerns. 

“Anything  can  happen  in  prison,” 
said  Schuman.  “The  press  still  has  the 
option  of  writing  to  inmates  if  they  have 
questions.” 

Peter  Sussman,  author,  journalist  and 
an  expert  on  prison/media  relations  calls 
the  ban  the  tightest  in  the  country.  Jour- 
nalists are  not  allowed  to  interview,  accept 
collect  calls  or  visit  with  prisoners. 

Edward  Barocas,  legal  director  of  New 
Jersey’s  American  Civil  Liberties  Union 
pointed  out  that  refusing  to  allow  reporters 
to  be  placed  on  a prisoner’s  visitation  list 
restricts  their  rights  as  citizens. 

“Such  a practice  would  appear  to 
violate  freedom  of  speech  and  freedom 
of  the  press,  which  are  crucial  to  ensuring 
government  accountability,”  said  Baro- 
cas. “When  journalists  are  not  allowed 
into  a prison,  you  have  to  wonder  what 
could  be  covered  up  and  why.” 

Others  hold  similar  concerns.  Edward 
Martone  is  director  of  education  and  pol- 
icy for  the  Association  of  Correction.  He 
also  defends  the  need  for  accessibility. 

“The  Department  of  Corrections  is 
a public  institution  funded  by  tax  dollars. 
The  public  has  a right  to  know  how  its 
money  is  being  spent,”  he  said. 

John  O’Brien,  executive  director  of 
the  New  Jersey  Press  Association  stated 
his  intention  to  contact  state  officials  to 
have  the  policy  rescinded. 

“I  can’t  imagine  what  they  hope  to  ac- 
complish by  the  institution  of  this  policy,” 
said  O’Brien. 

On  June  14,  2006  the  story  broke 
in  the  Newark  Star  Ledger.  The  next 
day  the  director  dropped  the  ban. 
Hayman  has  tentatively  agreed  to  allow 
interviews  on  a case  by  case  basis. 

DOC  spokeswoman  Dierdre  Fedke- 
heuer  reaffirmed  that  security  concerns  still 
exist  although  she  could  not  specifically 
recall  any  incident  in  which  a reporter  had 
been  placed  in  danger  or  had  jeopardized 
security  in  a New  Jersey  prison. 

As  it  stands  interviews  can  be  denied 
for  a variety  of  reasons.  For  example, 
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strong  objections  by  a victim’s  relatives 
are  enough  to  keep  a prisoner  interview 
from  airing  on  TV.  In  some  cases  prisoners 
themselves  decline  the  opportunity. 

U.S.  Supreme  Court  rulings  have  held 
that  the  media  has  no  First  Amendment 
right  to  interviews  with  prisoners. 

Access  to  prisoners  is  at  the  discretion 
of  prison  officials  and  many  states  are 


Under  a law  passed  by  Michigan 
legislators  prisoners  can  now  be 
required  to  pay  up  to  $60  per  day  for  the 
cost  of  their  incarceration  in  city  jails. 

Proposed  by  State  Sen.  Laura  M.  Toy, 
R-Livonia  the  law  was  signed  into  effect  by 
Gov.  Jennifer  Granholm  on  April  5, 2006. 

The  law  only  affects  municipali- 
ties with  populations  exceeding  one 
million  residents.  Neither  is  it  a new  devel- 
opment. For  years  state  law  has  allowed 
county  jails  to  seek  reimbursement.  City 
jails  are  only  now 
being  included. 

Reimbursement 
charges  will  target 
the  cost  of  medical 
treatment,  examina- 
tions, dental  care  and 
prescription  drugs. 

Prisoners’  financial 
status  will  be  inves- 
tigated and  the  court 
may  invoke  liens 
against  real  estate, 
personal  property, 
cash  accounts  “and 
any  other  possessions 
of  significant  cash 
value.”  Only  a defen- 
dant’s homestead  is 
excluded  from  attach- 
ment by  the  bill. 

The  municipal- 
ity is  entitled  to  seek 
an  ex  parte  restrain- 
ing order  to  prevent 
a defendant  from  dis- 
posing of  property 
before  it  is  attached. 

Prisoners  who 
fail  to  cooperate 
with  a court’s  inves- 


imposing  stricter  standards.  Not  surpris- 
ingly, states  with  the  strictest  media  bans, 
including  New  Jersey  and  California,  also 
seem  to  be  the  ones  most  beset  by  staff 
brutality  and  corruption,  medical  neglect 
and  other  problems.  FJ 

Sources:  Newark  Star-Ledger;  Philadel- 
phia Inquirer 


tigation  of  his  or  her  assets  forfeits  any 
entitlement  to  a sentence  reduction.  Fail- 
ure to  pay  incarceration  costs  can  result 
in  the  revocation  of  probation. 

“I  concur  with  this  [law],”  said  South- 
field  Police  Chief  Joseph.  Thomas.  “We  have 
to  let  people  know  whenever  possible,  they’re 
going  to  pay  the  cost  of  incarceration.” 

The  law  only  applies  to  prisoners  who 
are  eventually  convicted.  P 

Source:  The  Detroit  News 


INMATE  REPRESENTATIVES  WANTED 


National  Association  for  Equal  Justice  is  looking  for  inmate 
representatives.  We  need  male,  female  and  juveniles  in  Federal,  State 
and  Juvenile  correctional  facilities  nationwide  to  represent  our 
association.  You  must  have  a GED  or  High  School  diploma  and 
interact  with  inmates  of  all  races  and  have  at  least  three  years  left 
to  serve  on  your  sentence.  Jailhouse  lawyers  are  welcome  to  apply. 
NAEJ  is  a nationwide  prisoner  association,  with  offices  regionally. 
We  serve  to  and  protect  the  rights  of  offenders,  ex-offenders, 
their  friends,  families  and  associates. 

BENEFIT  PACKAGE 

• $25  to  60  per  month 

• Bronze  membership  package  (Valued  at  $500) 

• Community  Release  Starter  Package  (Valued  at  $500) 

• Company  Stock  Option  (25  shares  of  company  stock  \ 

• Employment  opportunities  upon  release  (Negotiable  salary) 

• Annual  Bonus  up  to  $300 

To  apply  send  resume  or  information 
about  yourself  to: 

National  Association  for  Equal  Justice 

Inmate  Representative  Personnel 

Executive  Offices 

4370  La  Jolla  Village  Drive,  4th  Floor 
La  Jolla,  California  92122 

Toll  Free:  (800)  518-NAEJ  (6235) 

Fax:  (800)  953-NAEJ  (6235) 

E-Mail:  naej@naej.org 

An  Equal  Opportunity  Association 
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Michigan  Jail  Prisoners  Pay  For  Incarceration 

by  Gary  Hunter 


Sixth  Circuit  Extends  Abe  la  Ruling  to 
Parole  Denial  Habeas  Petitions 


The  Sixth  Circuit  Court  of  Appeals 
has  held  that  the  90-day  period 
to  apply  for  certiorari  review  to  the  U.S. 
Supreme  Court  tolls  the  one-year  statute 
of  limitations  for  habeas  corpus  actions 
challenging  parole  denial.  In  so  holding, 
the  Court  extended  its  decision  in  Abela 
v.  Marlin,  348  F.3d  164  (6th  Cir.  2003), 
which  applied  the  tolling  period  to  ac- 
tions challenging  a state  court  judgment 
of  conviction. 

This  action  arose  after  Tennessee 
prisoner  Ashad  R.A.  Muhammad  Ali 
was  denied  parole  for  various  offenses 
committed  in  1985  that  resulted  in  thirty 
years  imprisonment.  On  July  24,  2000, 
Ali  received  a parole  hearing.  The  Parole 
Hearings  Division  of  the  Tennessee  Board 
of  Pardons  and  Paroles  (Parole  Board) 
denied  parole  on  the  ground  that  “[t]he 
release  from  custody  at  the  time  would 
depreciate  the  seriousness  of  the  crime 
of  which  the  offender  stands  convicted 
or  promote  disrespect  of  the  law.”  Ali 
appealed  the  decision,  but  received  notice 
on  December  12, 2000  that  the  full  Parole 
Board  had  denied  parole. 

Ali  then  filed  state  court  actions 
challenging  his  parole  denial  on  the  basis 
that  it  violated  the  Ex  Post  Facto  Clause 
by  using  regulations  enacted  after  his 
conviction  rather  than  those  in  place  at 
the  time  of  his  offense.  By  July  8,  2002, 
Ali  had  been  denied  on  all  state  levels 
and  refused  appeal  by  the  Tennessee 
Supreme  Court. 

Ali  then  sought  federal  habeas  review 
on  July  8,  2002.  The  Tennessee  federal 
district  court  dismissed  the  action  as  time 
barred  under  28  U.S.C.  § 2241,  which  im- 
poses a one-year  statute  of  limitations. 

On  appeal,  the  Court  held  that  § 
2241(d)(1)(D)  applied,  which  sets  the 
limitation  period  to  run  from  “the  date 
on  which  the  factual  predicate  of  the 
claim  or  claims  presented  could  have 
been  discovered  through  the  exercise  of 
due  diligence.” 

The  Court  assumed  that  “the  fac- 
tual predicate  of  the  claim”  in  Ali’s  case 
was  the  administratively  final  denial  of 
parole,  which  meant  “the  time  during 
which  timely-brought  state  court  judicial 
review  is  pending  is  excludable  under  § 
2244(d)(2),  which  tolls  the  limitations 
period  for  the  time  ‘during  which  a 
properly  filed  application  for  State  post- 
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conviction  or  other  collateral  review  with 
respect  to  the  pertinent  judgment  or  claim 
is  pending.’” 

The  Court  held  that  Abela  made  no 
distinction  between  habeas  petitions  chal- 
lenging administrative  decisions  and  those 


The  Ohio  Supreme  Court  has  held 
that  the  state  may  collect  court 
costs  from  an  indigent  criminal  defendant, 
including  collection  from  a prisoner’s 
account. 

Before  the  Court  was  the  appeal  of 
Michelle  Threatt,  who  was  ordered  on 
August  15,  2003,  to  “pay  costs  of  execu- 
tion for  which  execution  is  granted.”  The 
Court  said  it  had  already  ruled  in  State  v. 
White,  103  Ohio  St.3d  580,  817  N.E.  2d 
393  that  R.C.  2947.23  requires  a court  to 
assess  costs  against  all  convicted  defen- 
dants. Upon  motion  by  the  defendant,  the 
court  could  waive  those  costs.  White  left 
open  the  methods  available  for  the  clerk 
to  make  collection. 

The  Court  held  that  R.C.  5120,133  (A) 
“permits  The  Department  of  Rehabilita- 


Toney  Leon  McDonald,  an 
ex-sheriff’s  deputy  and  now  ex- 
prison minister,  was  arrested  on  May  17, 
2006  on  four  counts  of  sexual  misconduct 
with  a 23-year-old  female  prisoner.  After 
posting  a $25,000  bond,  McDonald  sur- 
rendered to  authorities  a second  time  on 
May  19,  2006  on  charges  of  having  oral 
sex  with  a different  jail  prisoner. 

McDonald,  42,  first  fell  into  legal 
troubles  in  1991  when  he  was  a sheriff’s 
deputy  at  the  Richmond  City  Jail.  An 
admitted  cocaine  addict,  McDonald  was 
arrested  for  possession  of  cocaine  with 
intent  to  distribute  and  for  attempting  to 
supply  a prisoner  with  marijuana. 

Convicted  in  July  1992,  he  was  sen- 
tenced to  six  years  in  prison;  he  served  one 
year  in  Henrico  County’s  Jail  West  before 
being  paroled. 
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challenging  a state  court  judgment  of 
conviction.  As  such,  Abela  was  applicable 
and  Ali’s  petition  was  timely  filed.  The 
district  court’s  judgment  was  reversed. 
See:  Ali  v.  Tennessee  Board  of  Pardon  and 
Paroles,  431  F.3d  896  (6th  Cir.  2006).  ¥* 


tion  and  Correction  to  deduct  payments 
toward  a certified  judgment  from  a pris- 
oner’s account  without  any  other  required 
proceeding  in  aid  of  execution.” 

The  Court  noted  that  the  judgment 
could  be  reduced  by  performing  communi- 
ty service.  Moreover,  indigent  defendants 
also  have  “available  those  defenses  and 
protections  that  are  available  against  civil 
collection  methods.”  The  Court  finally, 
held  that  the  time  to  appeal  a judgment  for 
costs  begins  the  date  sentence  is  imposed 
and  costs  are  assessed. 

Because  Threatt  did  not  appeal  within 
30  days  of  that  order,  the  district  court’s 
order  was  affirmed  and  garnishment  of 
her  prison  account  is  permitted.  See:  State 
of  Ohio  v.  Threatt , 108  Ohio  St. 3d  277, 
2006  Ohio  905  (Ohio  2006).  FJ 


During  his  incarceration  the  ex-sher- 
iff’s  deputy  embraced  the  Christian  faith 
under  the  tutelage  of  jail  chaplain  Quillie 
Boone.  Once  McDonald  was  released, 
then-Sheriff  Toby  Matthews  allowed  him 
to  return  to  the  jail  in  a ministerial  capac- 
ity under  Boone’s  supervision. 

McDonald  eventually  became  a 
full-time  chaplain  with  the  Good  News 
Jail  and  Prison  Ministry,  and  Henrico 
County  Sheriff  Mike  Wade  allowed  him 
to  continue  to  visit  the  facility  after  Boone 
retired  in  2000. 

“[H]e  did  a fantastic  job  and  he 
walked  the  walk  that  they’re  walking  now. 
A lot  of  people  could  relate  to  him  because 
he’d  been  there,”  said  Wade. 

But  somewhere  along  the  line  Mc- 
Donald related  too  well  with  jail  prisoner 
Ashley  Baskerville,  who  was  serving  time 
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Garnishment  of  Ohio  Prisoner’s  Account 
Permitted  to  Pay  Court  Costs 


Virginia  Prison  Minister  Indicted  on 
Sex  Charges;  Ministries  Under  Fire 

by  Gary  Hunter 


for  petty  larceny  and  possession  of 
cocaine.  According  to  the  indictment, 
between  January  1 and  December  31, 
2004,  McDonald  and  Baskerville  engaged 
in  oral  sex.  The  sex  was  consensual,  but 
under  Virginia  law  it  is  illegal  for  detention 
employees  or  support  staff  to  engage  in 
sex  acts  with  prisoners. 

“We  interviewed  [Baskerville],  and 
based  on  that  interview,  we  set  up  a re- 
corded conversation  between  the  two  of 
them  in  his  office,”  said  Wade.  “And  the 
conversation  between  the  two  was  obvi- 
ously not  the  type  of  conversation  that  a 
chaplain  and  one  of  [the  female  inmates] 
should  have.” 

McDonald  was  terminated  from  his 
jail  chaplaincy  job  after  Good  News  of- 
ficials listened  to  the  contents  of  the  tape 
recording. 

The  tape  also  fueled  an  investigation 
in  the  jail,  and  it  quickly  became  appar- 
ent that  Baskerville  was  not  McDonald’s 
only  victim.  Three  more  female  prisoners 
admitted  having  sexual  encounters  with 
the  former  chaplain. 

“The  Good  News  Jail  and  Prison 
Ministry  is  quite  saddened  by  the  news, 
for  the  sake  of  Toney  and  his  family,” 
said  ministry  vice  president  Leroy  Davis. 
“Knowing  Sheriff  Wade  and  his  staff,  we 
believe  he’ll  be  treated  fairly  and  given  a 
fair  day  in  court.” 

On  September  29,  2006,  McDonald 
was  acquitted  in  New  Kent  County  on 
two  charges  of  sexual  misconduct.  He 
wasn’t  as  fortunate  in  Henrico  County, 
where  he  entered  an  Alford  plea  (which 
does  not  admit  guilt  but  acknowledges 


there  is  enough  evidence  to  convict)  on 
October  12,  2006.  He  was  sentenced  to 
12  months  in  jail,  which  was  suspended, 
and  ordered  to  perform  100  hours  of  com- 
munity service.  A third  criminal  charge 
was  withdrawn. 

Good  News  Jail  and  Prison  Ministry, 
which  had  employed  McDonald,  and  an- 
other religious  organization,  Southeastern 
Correctional  Ministry,  have  come  under 
fire  from  the  American  Civil  Liberties 
Union  (ACLU)  of  Virginia.  The  ACLU  is 
protesting  contracts  that  pay  for  religious 
services  using  public  funds. 

For  years,  Good  News  has  been  under 
contract  to  provide  Christian,  Muslim  and 
even  Jewish  services  at  Virginia  jails  and 
prisons.  “Good  News’  clear  mission  is  to 
provide  Christian  services,  and  our  concern 
is  that  bias ...  may  result  in  more  emphasis 
on  Christian  practices  that  results  in  the 
exclusion  of  other  services,”  said  ACLU 
executive  director  Kent  Willis. 

Good  News  Jail  and  Prison  Ministry 
currently  has  390  staff  chaplains  in  23 
states.  “We  do  not  proselytize,”  said  vice 
president  Leroy  Davis.  “I  do  more  work 
for  the  Islamic  faith  than  for  the  Christian 
faith,”  added  chaplain  Earl  Karl. 

Southeastern  Correctional  Ministry 
was  criticized  for  restricting  participa- 
tion by  a Catholic  ministry  after  Catholic 
volunteers  refused  to  sign  a “statement  of 
faith”  in  accordance  with  Southeastern’s 
religious  doctrine. 

“They  wanted  to  have  one  particular 
point  of  view,  and  that  happened  to  be  the 
more  evangelical  point  of  view,”  said  Rev- 
erend John  Boddie,  a Catholic  priest. 


$2.5  Million  Settlement  for  Illegal  Strip 
Searches  in  Connecticut  Jail 


The  State  of  Connecticut  has 
entered  into  a settlement  agree- 
ment that  will  cost  it  $2.5  million  for  a 
correctional  policy  of  strip  searching  all 
detainees  regardless  of  their  charges. 

The  settlement  comes  in  a class  ac- 
tion filed  in  a Connecticut  federal  district 
court.  The  class  is  estimated  to  encompass 
1,600  people  that  were  searched  at  the 
New  Haven  Community  Correctional 
Center  (NHCCC).  Between  January  12, 
1998,  and  January  12,  2001,  every  person 
that  entered  NHCCC  was  ordered  to 
submit  to  a strip  search. 

Those  searches  were  conducted  without 
a reasonable  individualized  suspicion  the  de- 
tainee was  carrying  or  concealing  weapons 


or  contraband.  Once  the  clothing  was  re- 
moved, the  detainees’  buttocks  and  genitalia 
were  examined.  NHCCC’s  policy  violated 
a specific  state  policy  that  prohibited  strip 
searches  of  people  charged  with  nonviolent, 
non-drug  related  misdemeanors. 

The  complaint  named  three  lead 
plaintiff’s.  They  will  each  receive  $20,000 
under  the  settlement.  The  attorney’s  for 
plaintiffs  will  receive  about  $834,000,  or 
a third  of  the  settlement.  The  remaining 
class  members  may  receive  up  to  $10,000. 
They  may  not  receive  more  than  one  pay- 
ment regardless  of  how  many  times  they 
were  illegally  strip-searched.  See:  Foreman 
v.  Connecticut,  USDC,  D.  CT,  Case  No: 
3:01CV0061(W6).  P 


The  Virginia  ACLU  has  requested 
that  three  jails  suspend  payments  to 
Southeastern  and  Good  News,  noting  that 
from  2002  to  2005  the  jails  had  given  the 
ministries  almost  $90,000  in  public  funds 
for  what  the  ACLU  termed  “explicitly 
religious  activities.” 

However,  only  the  Hampton  County 
jail  has  discontinued  the  payments  pend- 
ing a formal  opinion  from  the  Attorney 
General’s  office.  IP 

Sources:  Virginia  Times-Dispatch;  Wash- 
ington Post 
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unanimous!  Personally,  I've  had  the 
pleasure  of  meeting  dozens  of 
interesting  women  from  all  over  the 
United  States.  There  has  even  been  a 
few  from  over  seas.  Your  response 
rate  is  remarkable.  I've  received  mail 
through  your  service  on  a regular 
basis.  By  the  way,  thanks  for 
providing  e-mail  forwarding  for  us 
fellas!  INMATE  CONNECTIONS  has 
certainly  brought  a great  deal  of  joy 
to  my  life  over  the  past  year  and  I'm 
confident  that  2006  will  be  just  as 
rewarding.  Please,  continue  the  good 
work.  Thank  you!” 

- Patrick  Streater,  California  inmate 
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MO  Jail  Guards  Denying  Seizure  Medication  amd  Assigning 
Prisoner  to  Top  Bunk  May  Violate  8th  Amendment 


The  U.S.  Court  of  Appeals  for 
the  8th  Circuit  has  reversed  a 
federal  district  court’s  grant  of  sum- 
mary judgment  to  jailers  who  denied 
seizure  medication  to  a prisoner,  who 
then  fell  from  a top  bunk  while  having 
a seizure. 

James  Phillips  was  a prisoner  in  the 
county  jail  for  Jasper  County,  Missouri. 
As  a result  of  a previous  head  injury  he 
suffered  from  frequent  seizures.  John 
Freitas,  the  jail  physician,  prescribed  a 
seizure  medication  called  Depakote  to 
control  his  seizures,  but  guards  at  the 
jail  didn’t  allow  Phillips  to  have  it.  The 
guards  also  assigned  him  to  a top  bunk 
and  denied  his  requests  to  be  moved  to 
a bottom  bunk. 

Not  surprisingly,  Phillips  eventually 
had  a seizure  while  he  slept  in  the  top 
bunk.  As  a result,  he  fell  to  the  floor  where 


he  sustained  injuries  to  his  head,  neck  and 
spine.  He  then  filed  suit  in  the  U.S.  District 
Court  for  the  Western  District  of  Missouri 
under  42  U.S.C.  § 1983.  He  claimed  that 
the  doctor  and  guards  had  been  deliber- 
ately indifferent  to  his  serious  medical 
needs  in  violation  of  the  8th  Amendment 
to  the  U.S.  Constitution.  Among  the 
defendants  were  Dr.  Freitas  and  several 
guards  identified  only  as  Cabalero,  Eby, 
Garza,  Kelly,  Forsythe,  Riley,  Moback, 
Sanchez,  Sewell,  Lietz,  Lyman,  Carr  and 
Marney. 

The  district  court  found  that  Dr.  Frei- 
tas had  not  been  deliberately  indifferent 
to  Phillips’  needs  because  he  prescribed 
the  Depakote  for  Phillips’  seizures.  The 
district  court  ignored  Phillips’  claims  that 
the  guards  denied  him  the  Depakote.  It 
also  found  that  his  deposition,  in  which 
he  swore  that  the  guards  ignored  his  re- 


peated requests  for  a bottom  bunk,  was 
insufficient  to  create  a genuine  issue  of 
fact  as  to  whether  they  were  deliberately 
indifferent  to  Phillips’  needs.  On  that  basis 
the  district  court  granted  summary  judg- 
ment to  all  defendants  and  dismissed  the 
case.  Phillips  appealed. 

On  appeal,  the  8th  Circuit  first  agreed 
that  Dr.  Freitas  was  properly  dismissed  as 
a defendant  because  he  had  prescribed  the 
Depakote  for  Phillips’  seizures.  But  it  also 
found  that  Phillips’  deposition  alleging 
that  the  guards  didn’t  provide  him  with 
the  Depakote  and  wouldn’t  move  him  to 
a bottom  bunk  had  created  a genuine  issue 
as  to  their  deliberate  indifference  to  his 
medical  needs.  The  appellate  court  thus 
reinstated  the  case  against  the  guards  and 
remanded  the  case  to  the  district  court. 
See:  Phillips  v.  Calebro,  437  F.3d  791  (8th 
Cir.  2006).  PI 


New  Jersey  Sex  Offenders  Must  Be  Protected  and 
Segregated  During  Transports 


A New  Jersey  federal  district  court 
has  issued  a preliminary  injunc- 
tion requiring  prison  officials  at  the  Adult 
Diagnostic  and  Treatment  Center  in  Ave- 
nel,  New  Jersey  (ADTC)  to  protect  and 
segregate  ADTC  prisoners  when  trans- 
porting them  to  medical  appointments  or 
court  appearances. 

This  class  action  suit  was  brought 
by  ADTC  prisoners,  alleging  violations 
of  their  First,  Eighth  and  Fourteenth 
Amendment  rights.  ADTC  is  a prison 
for  the  treatment  of  prisoners  who  have 
been  convicted  of  sexual  offenses  and 
found  to  be  compulsive  and  repetitive  in 
their  offending  behavior.  As  such,  they 
are  the  most  despised  and  reviled  prison- 
ers in  the  prison  system,  causing  them  to 
be  harassed  and  physically  assaulted  by 
other  state  prisoners  whenever  they  are 
exposed  to  those  prisoners,  such  as  when 
they  are  transported  to  and  detained  in 
other  prisons. 

An  example  cited  by  the  Court  was 
the  assault  of  ADTC  prisoner  Paul  Corn- 
well,  who  was  transported  from  ADTC  to 
the  New  Jersey  State  Prison  for  treatment 
of  a herniated  disc.  After  receiving  treat- 
ment, he  was  transported  to  the  Garden 
State  Correctional  Facility,  where  he  was 
placed  in  a holding  cell  with  another 
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ADTC  prisoner  and  about  twelve  other 
state  prisoners  for  about  three  hours. 

Two  guards  stood  outside  the  Plexi- 
glas window  to  observe  the  events  that 
followed.  After  the  prisoners  learned  they 
had  ADTC  prisoners  amongst  them,  they 
began  asking  questions.  “What  did  you 
do,  rape  a little  girl?”  Cornwell  was  asked. 
After  accusing  him  and  yelling  at  Corn- 
well,  the  prisoner  sat  next  to  Cornwell  and 
punched  him  in  the  chest. 

The  prisoner  then  demanded  Corn- 
well  give  up  his  gold  chain  and  cross. 
When  he  refused,  he  offered  Cornwell 
an  apology,  holding  out  his  hand.  After 
Cornwell  accepted  the  outstretched  hand, 
the  prisoner  pulled  Cornwell  forward, 
punching  him  in  the  left  temple.  Corn- 
well  fell  to  the  floor  and  was  knocked 
unconscious.  He  was  assaulted  while 
unconscious  with  the  two  guards  watch- 
ing. In  fact,  the  guards  did  not  intercede 
until  12  minutes  after  the  incident  began. 
Cornwell’s  injuries  were  so  serious  he 
spent  55  days  in  the  hospital. 

The  Court  noted  several  instances 
of  physical  and  verbal  abuse  of  ADTC 
prisoners  while  on  transport  vans  with 
other  state  prisoners.  As  such,  the  Court 
held  that  prison  officials’  practice  of 
identifying  ADTC  prisoners  as  sex  of- 
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fenders  and  refusing  to  separate  them 
from  other  state  prisoners  created  an 
unreasonable  risk  that  they  would  be 
assaulted,  and  prevented  them  from 
seeking  medical  care  because  prisoners 
were  refusing  to  be  transported.  Thus, 
the  plaintiffs  had  a high  likelihood  of 
success. 

The  Court  also  found  there  was  a 
likelihood  of  irreparable  injury  to  ADTC 
prisoners.  The  Court  said  the  placing  of 
ADTC  prisoners  in  shackles  and  super- 
vising them  does  not  prevent  other  state 
prisoners  next  to  or  directly  behind  them 
from  grabbing  or  hitting  ADTC  prisoners. 
Moreover,  a guard  outside  a cell  cannot 
prevent  an  assault. 

The  Court’s  order  required  guards  not 
to  reveal  to  other  prisoners  that  ADTC 
prisoners  are  from  ADTC.  It  also  enjoined 
them  from  confining  ADTC  prisoners  in  a 
vehicle  or  cell  where  other  state  prisoners 
have  physical  access  to  the  ADTC  pris- 
oners. Next,  the  Court  required  guards 
to  halt  all  verbal  and  physical  assaults 
on  ADTC  prisoners.  Finally,  the  Court 
ordered  prison  officials  to  investigate  and 
promptly  report  any  violence  committed 
against  ADTC  prisoners. 

The  Court  held  that  all  provisions 
of  its  order  imposed  no  harm  on  the 
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defendants  because  it  required  them  to  The  latest  injunction  was  issued  June  able  on  PLN’s  website.  See:  Riley  v.  Brown, 
comply  with  their  own  procedures,  or  20, 2006;  the  Court  had  previously  entered  USDCNJ,  Case  No.  06-0331  (DRD),  2006 
were  minimal.  It  was  in  the  public’s  inter-  a similar  injunction  on  March  16,  2006.  WL  1722622;  the  March  16,  2006  injunc- 
est  to  issue  an  injunction.  The  orders  are  unpublished  but  are  avail-  tion  is  available  at  2006  WL  842437.  P 

Illinois  Jail’s  Strip  Search  Policy  Unconstitutional 

by  Michael  Rigby 


On  December  16,  2005,  a federal 
district  judge  ruled  that  the  Will 
County,  Illinois  jail  routinely  violated 
prisoners’  Fourth  Amendment  rights  by 
subjecting  them  to  a blanket  strip  search 
policy,  paving  the  way  for  a potential 
multi-million  dollar  damage  award. 

In  May  2003,  Javar  Calvin,  William 
Moore  and  Charles  Davis  filed  suit  in  the 
U.S.  District  Court  for  the  Northern  District 
of  Illinois  pursuant  to  42  U.S.C.  § 1983,  chal- 
lenging the  Will  County  Adult  Detention 
Facility’s  policy  of  strip  searching  all  arrestees 
regardless  of  their  supposed  offense  and 
without  any  individualized  suspicion. 

All  three  plaintiffs  were  strip  searched 
at  the  jail  following  their  arrest  on  what 
turned  out  to  be  erroneous  failure  to  ap- 
pear warrants.  Within  two  days  a judge 
had  ordered  their  release.  Before  this  hap- 
pened, however,  each  plaintiff  had  been 
returned  to  the  jail  for  processing,  where 
they  were  strip  searched  again. 

On  May  17,  2004,  Judge  Robert 
Gettleman  granted  the  plaintiffs  motion 
for  class  action  certification.  The  class 
consisted  of  two  subclasses  of  prisoners 
who  were  strip  searched  at  the  jail  after 
May  7,  2001  — those  arrested  for  minor 
offenses  such  as  traffic  violations,  and 
those  returned  to  the  jail  for  processing 
following  their  release  by  a judge. 

Jail  officials  had  contended  the  strip 
searches  were  necessary  because  space 
constraints  caused  minor  offenders  and 
those  slated  for  release  to  be  housed  with 
the  general  population. 

Judge  Gettleman  disagreed.  Strip 
searches  are  “inherently  invasive,”  he 
wrote  in  a 26-page  opinion  granting 
summary  judgment  to  the  plaintiffs. 
“Administrative  concerns  such  as  ‘space 
constraints’  are  not  sufficient  to  justify 
blanket  strip  search  policies.” 

Kenneth  Flaxman,  attorney  for  the 
plaintiffs,  nicely  summed  up  the  jail’s 
search  policy:  “It’s  goofy,”  he  said. 

After  Gettleman’s  ruling  the  jail 
stopped  strip  searching  prisoners  held  on 
misdemeanor  failure  to  appear  warrants, 
according  to  a sheriff’s  spokesman. 
The  jail  had  stopped  pre-release  strip 
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searches  in  September  2004. 

Damages  in  the  lawsuit  could  top  $4 
million,  with  each  of  the  4,000  to  5,000 
class  members  receiving  $500  to  $1,000, 
Flaxman  estimated.  Will  County  officials 
have  decided  to  waste  additional  taxpayer 
money  by  appealing.  See:  Calvin  v.  Sher- 
iff of  Will  County,  405  F.Supp.2d  933 
(N.D.I11.  2005). 


The  Eighth  Circuit  Court  of  Ap- 
peals upheld  a lower  court’s 
decision  that  Nebraska’s  Department  of 
Correctional  Services  (DCS)  urine  sample 
collection  and  testing  procedures  do  not 
deprive  prisoners  of  due  process  of  law. 

DCS  tests  urine  samples  for  drugs 
using  the  fluorescence  polarization  im- 
munoassay (FPIA)  method,  which  is 
approximately  95  percent  accurate.  If  the 
test  is  positive,  a second  test  is  performed. 
Prisoners  may  obtain  independent  gas 
chromatography/mass  spectrometry  (GC / 
MS)  tests  at  their  own  expense.  During 
disciplinary  proceedings,  the  laboratory 
technician  who  performed  the  FPIA  test 
submits  a written 
statement  of  the 
procedures  used, 
but  the  prisoner 
may  not  call  the 
technician  as  a wit- 
ness. 

Present  and 
former  DCS  pris- 
oners brought  suit 
claiming  that  the 
drug-testing  proce- 
dures deprive  them 
of  due  process.  The 
district  court  reject- 
ed their  claim. 

The  Eighth 
Circuit  affirmed, 
rejecting  plaintiffs’ 
arguments  that  the 
DCS  drug-testing 
procedures  were 
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The  District  Court  subsequently  grant- 
ed the  defendants’  motion  to  amend  its  Dec. 
16,  2005  order,  to  permit  an  interlocutory 
appeal  pursuant  to  28  U.S.C.  § 1292(b).  See: 
Calvin  v.  Sheriff  of  Will  Countv,  USDC  ND 
IL,  2006  WL  1005141. 

Additional  sources:  Chicago  Tribune, 
suntimes.  com 


unconstitutional,  because:  (1)  they  do 
not  allow  the  prisoner  to  sign  and  seal 
the  specimen  after  collection;  (2)  the  State 
does  not  conduct  GC/MS  tests  on  samples 
that  test  positive;  and  (3)  the  technician 
does  not  testify  during  disciplinary  hear- 
ings. The  court  found  that  the  Nebraska 
regime  provides  greater  procedural  safe- 
guards than  it  approved  in  Spence  v. 
Farrier,  807  F.2d  753  (8th  Cir.  1986).  The 
court  also  concluded  that  the  district  court 
did  not  abuse  its  discretion  in  refusing  to 
exclude  certain  defense  exhibits  at  trial. 
See:  Louis  v.  Department  of  Correctional 
Services  of  Nebraska,  437  F.3d  697  (8th 
Cir.  2006).  FJ 
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BOP  Halfway  House  Walkaway  Is  Not  Federal  “Crime  of  Violence” 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  held  that  a walkaway 
from  a federal  halfway  house  did  not 
fit  the  categorical  “crime  of  violence” 
definition  for  career  offender  under  U.S. 
Sentencing  Guidelines  ( U.  S.  S.  G. ) § 4B 1 . 1 , 
notwithstanding  that  the  U.S.  Supreme 
Court  had  ruled  in  Taylor  v.  United  States, 
495  U.S.  575  (1990)  that  all  escapes,  as 
a matter  of  law,  constitute  crimes  of 
violence. 

Frazer  Piccolo  left  the  Clark  County 
(Nevada)  Community  Corrections  Center, 
a non-secure  halfway  house,  on  April  9, 
2003  to  attend  a drug  treatment  meeting. 
He  didn’t  return,  and  subsequently  turned 
himself  in  on  February  25,  2004  and  was 
charged  with  escape  pursuant  to  18  U.S.C. 
§ 751(a).  The  U.S.  District  Court  strictly 
followed  Taylor,  and  in  light  of  Piccolo’s 
criminal  record,  sentenced  him  as  a career 
offender  under  § 4B1.1. 


by  John  E.  Dannenberg 

On  appeal,  Piccolo  argued  that  a 
walkaway  escape  was  irreconcilable 
with  statutory  definitions  of  “violent 
offenses.”  In  § 4B1.2,  for  example,  es- 
cape is  not  expressly  enumerated.  Nor 
does  escape  have  as  an  element  the 
use,  attempted  use  or  threatened  use 
of  physical  force  against  another,  as 
would  be  necessary  to  fall  within  the 
catch-all  provision  of  § 4B  1.2(a)(2). 
The  problem  facing  the  Ninth  Circuit 
was  that  other  circuits  had  blindly  fol- 
lowed Taylor  to  use  its  mechanical  and 
unforgiving  “categorical  approach,” 
under  which  a court  does  not  “examine 
the  facts  underlying  [a]  prior  offense, 
but  look[s]  only  to  the  fact  of  convic- 
tion and  the  statutory  definition  of 
[said]  prior  offense.” 

However,  under  U.S.  v.  Shumate,  291 
F.3d  1201  (9th  Cir.  2002)  (en  banc),  if  the 
prior  crime  is  not  defined  as  a “crime  of 


violence”  under  § 4B1.2,  then  it  does  not 
presently  qualify  as  a violent  predicate  for 
career  sentencing  purposes. 

Having  thus  freed  itself  from  the 
blanket  “categorical  approach”  of 
Taylor,  the  court  went  on  to  adopt 
a case-by-case  protocol,  wherein  the 
benign  factors  attending  Piccolo’s  walk- 
away could  be  considered  on  their  merits. 
Observing  that  § 4B1 .2  does  not  mention 
“escape,”  and  that  18  U.S.C.  § 751(a) 
does  not  mention  “the  use,  attempted 
use  or  threatened  use  of  force,”  the  court 
ruled  that  Piccolo’s  walkaway  did  not 
amount  to  a crime  of  violence.  Accord- 
ingly, the  court  reversed  and  remanded 
for  re-sentencing,  noting  that  under 
U.S.S.G.  § 2P1. 1(b)(3),  Piccolo  would  be 
eligible  for  a four-level  sentence  reduc- 
tion for  an  escape  from  a non-secure 
facility.  See:  United  States  v.  Piccolo,  441 
F.3d  1084  (9th  Cir.  2006). 


Native  American  Entitled  to  Prayer  Feather 


An  Arkansas  federal  district  court 
has  held  that  a Native  American 
prisoner  has  a constitutional  right  to  pos- 
sess or  use  a prayer  feather  for  religious 
purposes.  This  action  was  brought  by  Billy 
Joe  Wolf,  complaining  about  acts  while 
he  was  imprisoned  at  Arkansas’  Benton 
County  Detention  Center  (BCDC). 

Wolf  was  held  in  solitary  confine- 
ment at  BCDC  on  a murder  charge.  He 
is  certified  by  the  U.S.  Department  of 
Interior  Bureau  of  Indian  Affairs  to  be 
a member  of  the  Cherokee  Nation.  His 
testimony  at  a court  hearing  was  that  he 
worships  alone  with  the  feather  in  a per- 
sonal ceremony.  Without  the  feather,  he 
can’t  pray  to  the  Great  Spirit.  The  feather 
can  be  an  eagle,  owl  or  hawk  feather.  The 
eagle  is  the  most  powerful,  and  Wolf  re- 
quested BCDC  officials  to  allow  him  an 
eagle  feather,  which  is  a foot  or  one  and 
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a half  feet  long  and  black  tipped. 

His  request  winded  its  way  to  Sher- 
iff Keith  Ferguson  and  Captain  Hunter 
Petray.  They  mulled  it  over  and  sought 
advice  of  legal  counsel.  Ultimately,  they 
refused  Wolf’s  request  on  three  grounds. 
First,  they  believed  a prayer  feather  could 
be  used  as  a weapon;  they  submitted  it 
could  be  used  to  injure  or  harm  a person 
in  a particularly  vulnerable  area  such  as 
the  eye.  Second,  they  believed  that  allow- 
ing Wolf  such  a personal  item  in  his  cell 
might  cause  discontent  among  other  pris- 
oners. Finally,  their  most  ludicrous  reason 
to  deny  Wolf  a prayer  feather  was  that  he 
might  use  it  for  “sexual  gratification.” 

The  Court  held  that  a prayer  feather 
is  essential  to  Wolf’s  sincerely  held  re- 
ligious beliefs  and  federal  law  permits 
Indians  to  possess  feathers  for  Indian 
religious  uses.  This  required  the  Court 
to  analyze  Wolf’s  claim  under  the  four 
prong  test  of  Turner  v.  Safley,  107  S.Ct. 
2254,  and  the  “substantial  burden  on  the 
religious  exercise”  of  prisoners  under  the 
Religious  Land  Use  and  Institutionalized 
Persons  Act  (RLUIPA). 

The  defendants’  safety  and  security 
concerns  were  found  to  be  an  exaggerated 
response  by  the  Court.  Prisoners  “are 
allowed  to  possess  and  keep  in  their  cells 
pencils,  toothbrushes,  and  other  items 


that  can  potentially  serve  as  weapons, 
some  perhaps  more  effective  weapons, 
than  a feather.”  The  Court  did  not  even 
give  merit  to  or  address  the  sexual  grati- 
fication claim. 

A reasonable  alternative  to  the  total 
feather  ban  was  to  give  Wolf  controlled 
access  to  the  feather  while  confined  in 
his  cell  twenty-three  hours  a day.  This 
would  have  no  impact  on  other  prisoners, 
guards,  or  the  allocation  of  resources. 
Moreover,  because  the  feather  was  a reli- 
gious item,  it  was  doubted  it  would  have 
caused  discontent  among  prisoners.  As 
such,  the  defendants  could  have  easily  ac- 
commodated Wolf’s  rights  by  giving  him 
controlled  access  to  a prayer  feather. 

Since  the  Court  held  all  four  factors 
of  Turner  to  be  satisfied  in  Wolf’s  favor,  it 
also  held  he  met  the  more  rigid  standard 
under  RLUIPA.  The  Court,  however  held 
that  it  was  “not  clearly  established”  at  the 
time  of  Wolf’s  incarceration  that  a Native 
American  prisoner  had  a right  to  obtain 
and  use  a prayer  feather,  thus  entitling  the 
defendants  to  qualified  immunity. 

While  the  Court  held  Wolf’s  right  to 
a prayer  feather  was  denied,  it  dismissed 
the  claim  with  prejudice  on  qualified  im- 
munity grounds.  See:  Wolf  v.  Ferguson, 
USDC  WD  AR,  Case  No.  04-5177  (2006), 
2006  WL  375920  (unpublished),  ft 
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New  Hampshire  Prisoner’s  ADA  Claim 
Survives  Summary  Judgment 


The  First  Circuit  Court  of  Appeals 
has  reversed  a New  Hampshire 
federal  district  court’s  summary  judgment 
order  concluding  that  a prisoner  failed  to 
demonstrate  that  prison  officials  violated 
his  rights  under  Title  II  of  the  Americans 
with  Disabilities  Act  (ADA  ). 

While  imprisoned  at  the  New  Hamp- 
shire State  Prison  (NHSP),  prisoner 
Matthew  Kiman  began  exhibiting  signs  of 
a disability  in  1997.  He  first  experienced 
numbness  and  pain  in  his  left  leg  and 
buttocks.  He  met  with  NHSP’s  nurse  and 
physical  therapist  several  times  between 
October  and  December  1997.  On  De- 
cember 17,  he  reported  having  weakness 
and  pain  in  his  left  shoulder.  He  paroled 
to  serve  a sentence  in  Massachusetts  and 
missed  an  appointment  on  January  8, 
1998,  to  see  NHSP’s  doctor. 

After  a total  release  from  impris- 
onment, Kiman  had  an  April  1998 
appointment  with  Dr.  Jay  Smith,  who 
noted  atrophy  in  Kiman’s  muscles  and  fas- 
ciculation  (involuntary  contractions  and 
twitching)  along  both  sides  of  his  body.  A 
subsequent  consultation  with  a neurolo- 
gist did  not  reach  a conclusive  diagnosis, 
but  that  specialist  believed  Kiman  might 
have  a motor  neuron  disease  or  muscular 
dystrophy. 

Kiman  had  been  bounced  between 
several  prison  units  while  incarcerated, 
and  alleged  that  he  was  not  accommo- 
dated for  his  disability  fully  in  any  unit. 
The  First  Circuit  concluded  “that  the 
district  court  failed  to  consider  admis- 
sible evidence  that  may  — depending  on 
the  resolution  of  the  issues...  — establish 
genuine  issues  of  material  fact  on  whether 
prison  officials  violated  Title  II  of  the 
ADA.” 

Prison  officials  did  not  contest  that 
Kiman  was  a “qualified  individual  with  a 
disability.”  They  instead  argued  that  they 
provided  Kiman  with  reasonable  accom- 
modations that  he  requested,  except  where 
accommodating  his  requests  would  have 
endangered  prison  security. 

The  First  Circuit  began  its  analysis 
with  three  issues  in  which  it  agreed  with  the 
district  court,  finding  no  ADA  violation. 
First,  the  Court  agreed  prison  officials  did 
not  discriminate  against  Kiman  because 
of  his  disability  in  regard  to  his  diagnosis, 
medical  consultations,  physical  therapy 
or  medical  dosages.  Next,  the  failure  to 
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provide  him  a cane  while  in  “quarantine,” 
or  the  Special  Housing  Unit,  was  based  on 
valid  security  concerns.  Finally,  Kiman 
did  not  need  a “cell  feed”  pass  to  be  fed  in 
his  cell  rather  than  the  chow  hall. 

The  Court  then  turned  to  issues  it  felt 
required  further  inquiry  by  the  district 
court.  The  first  was  the  failure  to  provide 
Kiman’s  medications  to  him  on  a regular 
basis  despite  his  repeated  requests  to  re- 
ceive them.  Then,  the  Court  found  there 
was  a dispute  as  to  whether  or  not  guards 
allowed  him  to  use  his  shower  chair.  He 
contended  that  rather  than  allow  him  to 
use  it  for  the  purpose  provided,  guards 
would  sit  in  it  while  they  supervised  him 
showering. 

The  third  issue  concerned  the  failure 
of  guards  to  comply  with  Kiman’s  “front 
cuff  pass.”  Prison  officials  argued  that 
despite  guards’  knowledge  that  Kiman 
had  such  a pass,  “it  was  reasonable  for 
them  to  cuff  him  behind  his  back  due  to” 
Kiman’s  failure  to  have  the  pass  on  him. 
This  occurred  on  more  than  one  occasion, 
requiring  the  matter  to  survive  summary 
judgment. 

Finally,  there  was  evidence  in  the 
form  of  Kiman’s  testimony  that  guards 
disregarded  his  low  bunk  pass,  requiring 
him  to  climb  in  and  out  of  a top  bunk. 
They  also  required  him  to  live  on  a top 
tier.  There  existed  a dispute  as  to  whether 
guards  failed  to  accommodate  Kiman’s 
disability. 

While  the  Court  found  these  four  is- 
sues survived  summary  judgment,  it  left 
for  the  district  court  to  resolve  several 
other  issues.  The  appellate  court  held  that 
the  lower  court  must  determine  whether 
Kiman  must  exhaust  his  administrative 
remedies  as  a prerequisite  to  suit  under  the 
ADA.  Also,  it  must  be  decided  if  the  ADA 
abrogates  sovereign  immunity.  If  the  ADA 
claims  survive  this  analysis,  then  Kiman’s 
state  law  claims  must  be  considered. 

Accordingly,  the  district  court’s  sum- 
mary judgment  order  was  affirmed  in  part 
and  reversed  in  part.  See:  Kiman  v.  New 
Hampshire  Department  of  Corrections, 
451  F.3d  274  ( 1st  Cir.  2006).  FJ 
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Alabama:  On  August  21, 2006,  Bald- 
win county  jail  guard  Jorge  Quezada,  20, 
was  fired  for  failing  to  monitor  jail  pris- 
oner Ross  Paul  Yates  who  died  after  being 
handcuffed  to  a wall  for  several  hours. 

Arkansas:  On  October  12,  2006,  Mi- 
chael Bolton,  25,  a prisoner  at  the  East 
Arkansas  Regional  Unit  in  Brickys  was 
stabbed  and  killed  during  a fight  with  fel- 
low prisoner  Dale  Pierce,  26. 

Brazil:  In  July,  2006,  the  nation’s  ju- 
diciary ordered  that  cell  phone  blockers 
be  installed  in  the  nation’s  prisons  and 
jails  to  impede  cell  phone  communication 
among  prison  gangs.  The  order  was  given 
by  Judge  Ritinha  Stevenson  of  the  20th 
Federal  Civil  Court  in  Sao  Paulo. 

California:  In  September,  2006,  the 
Amador  county  board  of  supervisors 
denied  a Department  of  Corrections 
request  to  add  400  more  prisoners  to  the 
Mule  Creek  State  Prison  citing  the  prison’s 
inability  to  handle  the  sewage  generated 
by  prison  now.  Julio  Guera,  the  operator 
of  the  city’s  wastewater  treatment  plant 
recently  toured  the  prison  sewage  treat- 
ment facility  and  called  it  “hopelessly 
overloaded.” 

Connecticut:  On  April  9, 2006,  George 
Smith,  a guard  at  the  Janet  York  Correc- 
tional Institution  for  women  was  charged 
with  sexually  assaulting  a female  prisoner 
in  a closet  in  February,  2006.  Smith  was 
released  on  bond  to  await  trial. 

Curacao:  In  September,  2006,  prison- 
ers at  the  Bon  Future  Prison  went  on  a 
hunger  and  work  strike  to  protest  the  lack 
of  conjugal  visits  with  their  girlfriends  and 
wives,  noting  such  visits  are  the  norm  in 
most  Fatin  American  countries  and  the 
Caribbean. 

Delaware:  On  July  8,  2006,  Earle 
Nelson,  49,  a guard  at  Sussex  Correctional 
Institution  was  arrested  and  charged  with 
third  degree  assault  for  assaulting  and 
pepper  spraying  an  unidentified  18  year 
old  prisoner  at  the  facility  during  a cell 
search. 

Georgia:  On  September  21,  2006, 
a DeKalb  county  jury  acquitted  jail 
prisoner  Jason  Smith,  26,  of  the  murder 
of  fellow  prisoner  Hoyt  Jenkins,  71,  in 
2004.  Jenkins  was  a schizophrenic  with 
a history  of  making  racist  remarks  and 
threats  against  blacks  who  had  been  jailed 


Dictionary  of  the  Law  - Random  House 

Thousands  of  clear  concise  definitions 
See  page  45  for  ordering  information 

February  2007 


News  in  Brief: 

for  threatening  to  stab  police  after  being 
pulled  over  for  driving  without  a tag.  He 
was  found  mentally  incompetent  to  stand 
trial  and  was  awaiting  transfer  to  a mental 
hospital  when  he  was  killed.  For  his  part, 
Smith  is  mentally  ill  and  delusional  as 
well  and  was  in  the  jail  after  calling  police 
and  demanding  to  be  jailed  for  marijuana 
possession  because  he  believed  someone 
wanted  to  kill  him.  Police  obliged.  Smith 
claimed  that  Jenkins  attacked  him  and  at- 
torneys also  argued  that  jailers  fabricated 
evidence  to  cover  up  their  negligence  in 
allowing  the  attack  to  continue  and  result 
in  Jenkins’  death. 

Indiana:  On  September  20,  2006, 
Octavious  Tyler,  25,  a guard  at  the  India- 
napolis Juvenile  Facility  was  arrested  and 
charged  with  having  sexual  contact  with 
one  of  the  female  children  at  the  facility. 

Jamaica:  On  April  18, 2006,  St.  James 
police  superintendent  Warren  Clarke  con- 
firmed that  an  unidentified  jail  guard  set 
fire  to  a prisoner  in  his  cell  after  the  pris- 
oner called  him  a homosexual.  Clarke  said 
the  guard  had  been  fired.  The  prisoner  was 
recuperating  in  a hospital  after  suffering 
extensive  burns  to  his  face  and  back. 

Louisiana:  On  September  22,  2006, 
former  deputy  city  attorney  Henry  Dil- 
lon, 49,  was  sentenced  to  life  in  prison 
in  federal  court  after  being  convicted  of 
raping  two  women  in  his  office. 

Michigan:  On  September  22, 2006,  an 
unidentified  47  year  old  prison  guard  was 
arrested  on  charges  of  sexually  assaulting 
and  prostituting  his  26  year  old  daughter. 
The  daughter  has  pleaded  guilty  to  pros- 
titution charges. 

Montana:  On  July  8,  2006,  Anthony 
Spragg,  38,  a jail  guard  at  the  Cascade 
County  jail,  was  arrested  on  charges  of 
raping  a female  prisoner  at  the  facility  on 
at  least  here  different  occasions. 

New  Mexico:  In  early  July,  2006, 
Gary  Adkins,  47,  a guard  at  the  Roosevelt 
county  jail  in  Clovis  was  sentenced  to 
live  years  in  prison  for  raping  a 24  year 
old  female  jail  prisoner  incarcerated  for  a 
probation  violation. 

Nigeria:  On  August  25, 2006,  the  gov- 
ernment released  10,000  prisoners  as  part 
of  its  prison  reform  program.  The  bulk 
of  the  released  prisoners  were  pre  trial 
detainees  being  held  on  minor  property 
offenses. 

North  Carolina:  On  August  9,  2006, 
Edith  Pope,  49,  the  former  assistant  su- 
perintendent of  programs  at  the  Craggy 
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Correctional  Center  was  sentenced  to 
22  to  36  months  in  prison  after  pleading 
guilty  to  having  sex  with  Shane  Smith,  a 
prisoner  serving  a life  sentence  for  second 
degree  murder,  arson  and  burglary  who 
was  employed  as  her  office  assistant. 
Pope’s  husband  discovered  the  affair  and 
reported  it  to  law  enforcement  officials. 
Pope  blamed  affair  on  bi  polar  disorder 
and  an  unnamed  prescription  drug  that 
“can  increase  sexual  desire.” 

North  Carolina:  On  October  2,  2006, 
Terry  Grice,  32,  a prisoner  on  the  Halifax 
County  prison  farm  fell  off  his  horse  while 
herding  cattle,  into  a pond  and  drowned. 
Grice  fell  after  a bull  charged  his  horse. 

Oklahoma:  On  September  15,  2006, 
Webster  Thomas,  33,  a temporary  guard 
at  a juvenile  prison  in  Sand  Springs  was 
charged  with  two  felony  counts  of  abus- 
ing a minor  for  striking  and  choking  one 
child  and  hitting  another  child  in  the  ribs 
at  the  prison. 

Oregon:  On  September  20,  2006, 
James  Earl  Price,  34,  a guard  at  the  Coffee 
Creek  Correctional  Facility,  a women’s 
prison,  was  arrested  and  charged  with 
raping  a female  prisoner  over  a three 
month  period. 

Peru:  On  October  13,  2006,  Abimael 
Guzman,  71,  the  founder  and  chairman 
of  the  Communist  Party  of  Peru  was 
sentenced  to  life  in  prison  after  being 
convicted  of  “aggravated  terrorism”  for 
launching  an  armed  struggle  for  state 
power  in  1980.  He  was  captured  in  1992 
and  sentenced  to  life  in  prison  by  a 
hooded,  military  tribunal.  His  attorney, 
Dr.  Alfredo  Crespo,  was  sentenced  to 
life  in  prison  for  treason  for  representing 
Guzman.  Guzman  told  the  court:  “I  am  a 
revolutionary  combatant  and  totally  reject 
being  a terrorist.” 

Texas:  On  September  20, 2006,  Carlos 
Barrera,  38,  a prisoner  at  the  Plainview 
jail,  was  sentenced  to  eight  years  in  prison 
after  pleading  guilty  to  spitting  twice  on 
guard  Nancy  Stone,  making  lewd  com- 
ments and  exposing  himself  to  her.  His 
criminal  record  prior  to  this  consists  of 
five  drunken  driving  convictions,  includ- 
ing one  for  which  he  was  sentenced  to  six 
years  in  prison,  and  five  convictions  for 
driving  without  a license. 

Texas:  On  September  22,  2006,  Gil- 
bert Reyna,  41,  a Bexar  county  probation 
officer  was  sentenced  to  seven  years  in 
prison  for  stealing  the  money  probation- 
ers on  his  caseload  were  paying  for  fines 
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and  restitution.  The  theft  was  discovered 
in  2003  when  Reyna  was  on  vacation  and 
one  his  probationer  made  a payment  to 
another  probation  officer  who  noted  the 
probationer  was  behind  on  his  payments 
until  the  probationer  produced  receipts 
showing  he  had  paid. 

Thailand:  On  September  20,  2006, 
over  100  prisoners  at  the  Yala  prison  ri- 
oted to  protest  beatings  by  guards,  “harsh 
treatment”  and  “rigid  prison  rules.”  Prison 
officials  responded  by  opening  fire,  killing 
two  and  wounding  seven  prisoners.  The 
leaders  of  the  rebellion  were  transferred 
to  other  prisons. 

Utah:  Employees  at  the  Salt  Lake  City 
Jail  smuggled  a BB  gun,  a pellet  gun,  a 
lighter  and  matches  into  the  Metro  Jail  in 
June,  2006,  and  placed  them  in  prisoner 
housing  areas  ostensibly  to  illustrate  lax 
security  in  the  jail.  While  the  jail  has  a 
metal  detector  staff  are  supposed  to  go 
through  upon  entering  the  jail,  no  one 
monitors  it  so  even  if  it  goes  off,  noth- 
ing happens.  Rollin  Cook,  the  jail’s  chief 
deputy,  claims  the  employees  committed 
felonies  and  violated  the  ethics  of  their 
office  by  smuggling  the  contraband  into 
the  jail.  Cook  noted  further  security  is  not 
needed  because  the  employees  are  finest 
ones  in  Utah  and  have  undergone  back- 
ground checks  and  the  jail  is  frequently 
searched. 

Viet  Nam:  On  September  2, 2006,  the 
government  announced  it  would  release 
5,352  prisoners  to  celebrate  National  Day, 
which  commemorates  Ho  Chi  Minh’s 
declaration  of  independence  from  France 
in  1945.  In  the  past  two  years  Viet  Nam 
has  released  over  35,000  prisoners  to 
celebrate  major  events,  including  the  30th 
anniversary  of  the  liberation  of  Southern 
Viet  Nam. 

Washington:  On  October  15,  2006, 
Duanne  Jones,  37,  a guard  at  the  Pierce 
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county  jail  was  arrested  on  charges  of 
drunk  driving,  hitting  two  cars  while 
trying  to  leave  a bar  parking  lot  before 
winding  up  in  a muddy  ditch. 

Zimbabwe:  In  April,  2006,  prison  of- 
ficials confirmed  reports  by  prisoners  that 
prisoners  were  being  forced  to  go  naked 
in  prison.  The  prison  system  previously 
banned  prisoners  from  wearing  their  own 
personal  clothes  but  then  claimed  budget 
shortages  does  not  allow  them  to  buy  suf- 


ficient prison  uniforms  in  order  to  clothe 
all  the  prisoners  in  their  custody.  One 
prison  official,  who  requested  anonym- 
ity, said  priority  for  uniforms  went  to 
pretrial  detainees  who  had  to  attend  court 
proceedings.  Zimbabwe’s  prison  system 
is  designed  to  hold  16,000  prisoners  and 
has  over  22,000.  Budget  shortages  result 
in  a lack  of  medical  care  and  food  and 
many  needless  deaths  besides  the  lack  of 
clothing. 
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No  Qualified  Immunity  for  Michigan  Prisoner’s 
Heat-Dehydration  Death 


The  Sixth  Circuit  Court  of  Appeals 
affirmed  the  denial  of  qualified 
immunity  to  eleven  prison  officials  in 
the  isolation,  dehydration  and  death  of  a 
Michigan  prisoner. 

A “heat  alert”  was  issued  for  Ionia 
Michigan  from  June  29,  2002  to  July  5, 
2002  because  temperatures  exceeded  85 
degrees.  The  Bellamy  Creek  Correctional 
Facility  (BCCF)  is  located  in  Ionia  and 
subject  to  the  alert. 

On  June  19, 2002,  BCCF  prisoner  Jef- 
frey Clark  collapsed  outside  the  chow  hall 
while  waiting  in  line.  He  was  crying  and 
incoherent.  Guards  believed  he  had  mental, 
rather  than  physical,  problems  and  took 
him  by  wheelchair  to  an  observation  cell. 

While  in  the  cell,  Clark  barked  like  a 
dog  and  screamed.  Guards  believed  he  was 
“faking”  while  others  believed  he  needed 
psychological  services. 


PLN  Classifieds 


Become  a professional  in  nonprofit  manage- 
ment, grantwriting  and  research.  A self  paced 
non-credit  program  designed  for  inmates  and 
ex-offenders  interested  in  entry  level  employ- 
ment at  social  service  agencies,  nonprofit 
organizations  and  community  groups.  Job 
and  career  guidance  available.  Start  earning 
your  certificate  today!  Send  4 stamps  to:  J. 
Blourt,  PO  Box  167365,  Irving  TX  75016 

Defense  Investigation  Grp,  Inc. 

We  help  the  wrongfully  convicted. 
Habeas  Investigations  Save  $ use  us 
before  you  invest  with  an  attorney. 

CA  PL  lie  #24807 

11222  La  CienegaBlvd  Ste410 

Inglewood,  CA  90304 

PH  310/ 337-1482  or  213  / 280-1945 


HEAVENLY  LETTERS  Can  Help  with 
All  of  Your  Needs  Send  a S.A.S.E.  for  a 
Catalog.  PO  Box  851182  Westland,  MI 
48 1 85  or  info@HeavenlyLetters.com 


Ex-Offender  Resource  Guide 

Providing  Help  and  Hope  on  the  Outside 
For  Info  Send  a SASE  to  Ewords  PO  Box 
813474  Smyrna,  GA  30081  www.faax.org 


GIVE  US  A TRY.  WE  ARE  THE  BEST! 

Comprehensive  Pen  Pal  Program,  Email, 
Typing,  and  Internet  Services.  Help  in  sell- 
ing your  Artwork.  Cheap  Photo  Copying 
services.  No  Scams.  No  Games.  Real  Talk. 
Prison  Wizard,  Inc.,  P.O.  Box  421526 
Indianapolis,  IN  46242.  Send  SASE. 


When  guards  “attempted  to  move 
Clark  to  his  regular  cell. . .Clark  ‘stiffened 
up  and  his  legs  just  gave  out.’”  Guards  be- 
lieved Clark  “planned  to  leave  his  cell  and 
was  ‘a  manipulator.’”  He  was  returned  to 
the  observation  cell. 

For  some  reason,  on  June  30,  2002, 
the  water  in  the  observation  cell  was 
turned  off.  Clark  was  banging  on  the 
door,  barking,  yelling  and  unresponsive. 
No  attempt  was  made  to  determine  if  he 
was  receiving  psychiatric  care. 

On  July  1,  2002,  Clark  was  still  “act- 
ing very  strange,  talking  and  yelling  at 
himself.”  He  had  not  slept  in  at  least  16 
hours  and  was  drinking  from  his  toilet. 
Staff  again  believed  Clark  was  acting  out 
to  manipulate  his  way  into  a transfer. 

On  July  2,  2002,  the  water  remained 
off  in  Clark’s  cell.  He  urinated  on  the  floor, 
refused  meals  and  his  “cell  was  ‘trashed.’” 
He  continued  to  refuse  food  on  July  3, 
2002.  Dried  food  was  smeared  on  the 
walls  and  floor.  Clark  continued  “to  act 


in  an  odd  manner,  but  he”  was  less  aggres- 
sive. Staff  again  concluded  “Clark  was  a 
‘manipulator,’”  who  “was  ‘trying  to  have 
things  his  way.’”  Clark  died  of  dehydration 
on  July  4, 2002.  Rigor  mortis  set  in  before 
he  was  found  in  the  “observation  cell.” 

Clark’s  estate  brought  suit,  alleging 
deliberate  indifference  to  his  medical 
needs.  On  summary  judgment,  the  district 
court  denied  qualified  immunity  to  15 
defendants. 

The  Sixth  Circuit,  on  interlocutory 
appeal,  affirmed  the  denial  of  qualified 
immunity  to  eleven  defendants  and  re- 
versed as  to  four  defendants.  The  court 
found  “a  triable  issue  of  fact  exists  over 
whether  11  of  the  defendants  showed 
deliberate  indifference  to  Clark’s  health 
and  safety  needs,”  and  “it  should  come 
as  no  surprise  that  Clark  had  a clearly 
established  right  not  to  be  deprived  of” 
food,  water  and  medical  care.  See:  Clark- 
Murphy  v.  Foreback,  439  F.3d  280  (6th  Cir. 

2006).  H 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
! (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
JTwo  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

! Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 

; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  1 

; of  vocabulary  and  identifies  informal  and  slang  words.  1 045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi-  I! 

: ness  and  computer  terms.  1033  |__| |; 

t 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LJ 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  LN I 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  l__l 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 
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case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 
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VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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“To  Get  Stuff  and  Sell  It  for  As  Much  As  We  Can  Get”: 
Federal  Prison  Industries  and  Electronics  Recycling 

by  Aaron  Shuman 


In  recent  months,  UNICOR  Re- 
cycling has  experienced  a number 
of  challenges  in  its  efforts  to  build  the 
infrastructure  of  U.S.  electronics  recycling 
into  the  infrastructure  of  federal  prisons. 
In  September  2006,  the  federal  Office 
of  Special  Counsel  named  Leroy  Smith, 
the  former  health  and  safety  manager  at 
the  federal  prison  in  Atwater,  California, 
Public  Servant  of  the  Year  for  his  whistle 
blowing  efforts  regarding  toxic  conditions 
for  workers  in  UNICOR  Recycling. 

In  October,  four  organizations — 
Silicon  Valley  Toxics  Coalition,  Prison 
Activist  Resource  Center,  the  Computer 
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TakeBack  Campaign,  and  the  Center  for 
Environmental  Health — released  a report 
on  UNICOR  Recycling,  accompanied  by 
a protest  in  Austin,  Texas,  at  E-Scrap,  the 
North  American  conference  for  electron- 
ics recycling.  Attendees  at  the  conference 
were  greeted  by  caged  protesters  in  orange 
jumpsuits,  using  hammers  to  dismantle 
electronics  and  computer  monitors,  next 
to  printed  quotes  from  incarcerated  work- 
ers such  as,  “We  was  getting  showers  of 
glass  and  the  whole  chemicals  out  of  the 
tube.  We  was  cutting  ourselves.  I only  went 
to  the  hospital  twice,  but  one  of  them  was 
a serious  injury.  They  even  took  pictures 
of  it  at  the  hospital.”1 

One  month  after  the  protest,  in 
November,  Joseph  Redden,  a computer 
reseller  with  a contract  at  UNICOR 
Recycling’s  flagship  facility  at  Texarkana, 
pled  guilty  to  theft  of  government  prop- 
erty, raising  questions  about  the  history 
of  mismanagement  and  theft  in  UNICOR 
Recycling.  Specifically,  how  did  Aaron 
Aragon,  an  Assistant  Factory  Manager 
at  Elkton,  Ohio-who  signed  an  affidavit 
in  2000  admitting  he  lied  to  federal  in- 
vestigators in  an  inquiry  into  fraud  and 
theft  in  UNICOR's  Recycling  operations 
there-get  promoted  to  his  current  posi- 
tion as  second-in-command  of  UNICOR 
Recycling? 

The  fact  that  UNICOR  Recycling 
has  problems  is  so  well-established  that 
the  2006  House  Judiciary  Committee 
specifically  acknowledged  this  in  its  re- 
port on  legislation  to  reform  UNICOR. 
The  Committee  stated  that  it  “is  aware  of 
recent  reports  concluding  that  employees 


as  well  as  inmate  workers  in  one  or  more 
of  the  recycling  factories  operated  by 
FPI  were  exposed  to  toxic  or  hazardous 
substances.”2  However,  the  report  goes 
on  to  state,  “the  Committee  believes  that 
recycling  programs  such  as  those  operated 
by  FPI  can  simultaneously  teach  market- 
able skills  to  Federal  inmates  and  provide 
the  environmentally  desired  outcome  of 
reducing  the  disposal  in  landfills  of  haz- 
ardous materials.  Nothing  in  H.R.  2965. . . 
is  intended  to  restrict  the  continuation 
of  FPI’s  recycling  activities  for  Federal 
agencies.”3 

This  position  likely  reflects  the  pres- 
sures of  dealing  with  an  electronic  waste 
crisis  in  which  “over  100,000  computers 
become  obsolete  in  the  U.S.  every  day”4, 
and  a prison  crisis  in  which  one  way  to 
keep  exploding  prison  populations  quiet 
is  to  create  labor  intensive,  prison  industry 
jobs  to  keep  the  prisoners  occupied — or 
as  UNICOR  puts  it,  “when  the  prisoners 
work,  so  does  the  system.”5  It  also  reflects 
a willingness  to  displace  the  burden  of 
toxics  onto  the  people  least  empowered 
to  advocate  for  their  own  safety,  with  U.S. 
prisoners  joining  laborers  in  poor  com- 
munities around  the  world  as  the  recipient 
of  the  high-tech  industry’s  toxic  trash.  As 
one  Congressional  source  who  requested 
anonymity  put  it,  “As  far  as  [UNICOR]  is 
concerned,  there  are  plenty  [more]  prison- 
ers where  the  sick  ones  came  from.” 

In  a strongly  worded  statement  in 
September,  Scott  Bloch  of  the  federal 
Office  of  Special  Counsel  said,  “Federal 
employees  and  prisoners  inhaling  poisons 
due  to  the  neglect  of  their  superiors, 
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Electronics  Recycling  (cont.) 


and  federal  agencies  whitewashing  the 
investigation.  It  sounds  like  a Hollywood 
[movie],  or  a John  Grisham  novel  with 
wild  conspiracy  theories.  In  this  case,  how- 
ever, workers  and  inmates  were  exposed  to 
hazardous  materials  without  protection, 
including  lead,  cadmium,  barium,  and 
beryllium,  without  adequate  safety  pre- 
cautions, and  the  Bureau  of  Prisons  and 
Federal  Prison  Industries  did  nothing  to 
stop  it,  and  indeed  frustrated  attempts  to 
investigate  the  matter.” 

Bloch  continued,  “These  are  powerful 
arms  of  the  United  States  Department 
of  Justice.  Even  if  the  problem  is  less  a 
wholesale  cover-up  and  simply  a cabal  of 
self-interested  bureaucrats,  challenging  it 
is  a formidable  task.”6 

Although  Bloch  cancelled  Leroy 
Smith’s  award  ceremony  in  Washington 
DC,  Loren  Smith,  the  Special  Counsel’s 
Director  of  Congressional  and  Public 
Affairs,  says  the  Office  backs  Leroy  and 
encourages  people  to  step  forward  “if 
there  is  new  information  or  anyone  else  in 
the  BOP  or  there’s  a new  claim  of  retalia- 
tion by  Mr.  Smith  or  anyone  else.”7  Loren 
Smith  identifies  in  the  Bureau  of  Prisons 
“an  attitude  among  some  that  nobody 
died  so  there’s  not  really  a problem  here. 
That’s  not  how  we  see  it.”8 

However,  according  to  Florida  attor- 
ney Bill  Reeves,  several  people  have  died. 
At  a September  press  conference  called 
by  Public  Employees  for  Environmental 
Responsibility,  Reeves  said  he  was  in 
contact  with  20-50  people  who  were  ex- 
posed to  toxics  at  Marianna,  Florida — the 
birthplace  of  electronics  recycling  in  the 
federal  prison  system  in  1994 — all  of 
whom  demonstrated  similar  symptoms 
related  to  toxic  exposure.  He  then  intro- 
duced Freda  Cobb,  a former  staff  member 
at  Marianna  who  was  retired  for  medical 
reasons  by  the  Bureau  of  Prisons  several 
years  ago,  and  who  had  just  buried  her 
mother  two  months  before. 

Cobb  said,  “There  are  several  inmates 
that  I have  known  that  have  become 
ill  and  sick.  There’s  a couple  of  truck 
drivers  that  have  died.  After  unloading 
[electronic  waste  from]  the  truck,  they 
would  personally  sweep  out  their  trucks 
every  day,  and  two  of  them  have  died... 
Of  course,  [there’s]  my  mom. . . One  of  my 
daughters,  who  is  [in  her  twenties],  has 
been  diagnosed  with  [problems]  with  her 
female  organs. 


“And  they  retired  me  after  I worked 
approximately  14  years  for  the  Bureau 
of  Prisons...  My  [ability  to  meet]  the  re- 
sponsibility of  helping  my  family  are  very, 
very  much  limited  due  to  my  symptoms. 
I’ve  got  a page  and  a half  of  medical 
documentation  of  body  functions  break- 
ing down;  I just  got  out  of  the  hospital 
a week  ago...  I’ve  got  multiple,  multiple 
medical  problems,  and  it  seems  to  be  get- 
ting worse.”9 

Origins  of  the  Dell  High-Tech 
Chain  Gang 

Silicon  Valley  Toxics  Coalition  and 
the  Computer  TakeBack  Campaign  have 
followed  the  interplay  between  electronics 
recycling  and  prison  labor  since  2002,  when 
UNICOR  opened  its  Atwater  facility.  In 
2003,  protesters  targeted  Dell  Computers 
for  its  contract  with  UNICOR.  Dressed  in 
orange  jumpsuits,  they  proclaimed  them- 
selves “the  Dell  High-Tech  Chain  Gang” 
and  gathered  outside  industry  events  such 
as  the  Consumer  Electronics  Show  and  at 
drop-off  points  for  Dell  until  the  company 
pulled  its  contract.10 

Their  new  report  (co-written  by  the 
author),  titled  Toxic  Sweatshops:  How 
UNICOR  Recycling  Harms  Workers, 
Communities,  the  Environment,  and  the 
Recycling  Industry , identifies  a crisis  in  the 
federal  prison  system.  In  the  age  of  the 
War  on  Drugs,  the  War  on  Immigrants, 
and  the  War  on  Crime,  the  federal  prison 
system  has  grown  so  large  that  UNICOR 
has  found  it  difficult  if  not  impossible  to 
meet  its  goal  of  keeping  one-quarter  of  the 
population  busy  in  jobs,  while  complying 
with  its  mandate  to  minimize  its  impact  on 
labor  and  private  industry.  A 1991  study 
found  its  prison  work  program  could  not 
expand  production  of  “a  single  product. . . 
that  would  provide  a significant  number 
of  additional  [prisoner  jobs]  without 
negatively  affecting  private  business  and 
labor.”11  This  has  prompted  UNICOR  to 
pursue  new  business  strategies,  including 
expanding  into  services,  “repatriating” 
work  from  sweatshops  abroad,  and  seek- 
ing alleged  “ ‘expanding  pie’  situations 
where  the  total  domestic  market,  includ- 
ing both  the  commercial  and  the  federal 
market,  has  growth  opportunities  [that] 
allow  simultaneous  growth  by  both  UNI- 
COR and  the  private  sector”12 — all  of 
which  prompted  UNICOR’s  entry  into  the 
business  of  electronic  waste  recycling. 

In  this  context,  e-waste13  recycling 
seems  pretty  ideal  for  UNICOR:  busting 
up  computers  keeps  prisoners  busy,  and 
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turning  surplus  government  electronics 
into  a steady  stream  of  cash  by  resell- 
ing systems  or  their  raw  materials  fills 
UNICOR’s  pockets.  (As  we  shall  see,  there 
are  concerns  about  this  stream  filling  the 
pockets  of  high-ranking  UNICOR  of- 
ficials and  prison  guards  as  well.)  Toxic 
Sweatshops  tells  the  story  of  Leroy  Smith’s 
efforts  to  stop  toxic  exposure  at  Atwater, 
where  UNICOR  failed  at  least  six  air  qual- 
ity tests  in  its  first  year  of  operation,  and 
Smith  battled  staff  at  the  prison  and  at 
UNICOR’s  Central  Office  in  Washington 
DC  to  shut  down  the  factory  and  to  pay 
for  changes  mandated  by  federal  law.14 

With  prisoners  agitating  for  their  own 
health — demanding  better  equipment  like 
dust  masks  and  gloves — and  Smith’s  will- 
ingness to  go  to  the  mat  for  the  health  and 
safety  of  everyone  in  the  factory — by  fil- 
ing complaints  with  federal  agencies  such 
as  OSHA  (the  Occupational  Safety  and 
Health  Administration)  and  ultimately 
pursuing  workers’  comp  and  federal 
whistleblower  protection  for  himself — the 
Bureau  of  Prisons  was  forced  to  conduct 
its  own  investigation  in  2005. 

That  investigation15  confirmed  toxic 
exposure  at  at  least  three  UNICOR 
Recycling  factories  (at  Elkton,  Ohio; 
Texarkana,  Texas;  and  Atwater)  and 
recommended  disciplinary  action  against 
unnamed  BOP  and  UNICOR  officials 
in  five  instances.  Most  interestingly,  the 
BOP  report  recommended  discipline 
of  a senior-level  UNICOR  official  who 
told  the  Factory  Manager  at  Texarkana 
to  keep  the  glass  breaking  operation 
open  while  making  progress  towards 
implementing  new  “standard  operating 
procedures”-  rather  than  shut  the  factory 
down,  as  Leroy  Smith  was  attempting  to 
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do  at  Atwater.16  Sources  speculate  that 
the  unnamed  official  is  UNICOR  Recy- 
cling founder  and  head  Larry  Novicky, 
but  the  BOP  would  neither  identify  those 
recommended  for  discipline  nor  confirm 
that  any  disciplinary  action  was  actually 
taken  as  a result  of  its  own  report.  This 
is  the  report  which  Special  Counsel  Scott 
Bloch  referred  to  as  a “whitewash”,17  and 
which  prompted  the  Inspector  General 
of  the  Department  of  Justice  to  open  an 
ongoing  audit  of  UNICOR  Recycling,  at 
the  urging  of  Smith’s  attorney  Mary  Dry- 
ovage  and  advocate  Jeff  Ruch  of  Public 
Employees  for  Environmental  Responsi- 
bility, in  May  2006. 18 

These  issues  should  receive  a na- 
tional hearing  in  2007,  whether  through 
the  various  legal  actions  stakeholders 
are  considering  (described  at  the  end  of 
this  article),  the  2006  House  Judiciary 
Committee’s  request  for  briefings  by  the 
Attorney  General  on  the  progress  of  the 
audit,  or  Leroy  Smith’s  call  for  congres- 
sional hearings  that  would  invite  people 
other  than  the  Attorney  General  to  testify 
on  a scandal  going  on  in  his  house. 

A History  of  Investigations 

The  question  is:  What  did  high- 
ranking  BOP  officials  know,  when  did 
they  know  it,  and  did  they  dodge  their 
responsibility  to  know  by  refusing  to 
conduct  environmental  testing  until  Leroy 
Smith  forced  their  hand  by  paying  for  it 
out  of  his  own  department’s  budget  at 
Atwater? 

In  his  response  to  the  BOP’s  report 
in  October  2005,  Leroy  Smith  repeatedly 
accuses  UNICOR  officials  of  criminal 
intent.  Smith  names  UNICOR’s  Chief 
Operating  Officer  Steve  Schwalb,  UNI- 
COR Recycling  General  Manager  Larry 
Novicky,  UNICOR’s  former  Recycling 
Program  Manager  Cynthia  Keidel, 
UNICOR’s  Marketing  Program  Manager 
Varney  Smith,  UNICOR  Recycling’s  cur- 
rent Recycling  Program  Manager  Aaron 
Aragon,  and  UNICOR’s  General  Counsel 
Marianne  Cantwell  as  “knowingly  aware 
of  UNICOR’s  non-compliance  with 
OSHA  and  EPA.”  Smith  goes  on,  “It  is 
clear  Federal  Prison  Industries. . .wants  to 
focus  solely  on  the  present  and  are  trying 
to  discard  their  intentional  endangerment 
of  staff,  inmates,  and  staff  families  during 
the  previous  years.”19 

UNICOR’s  senior  management,  in- 
cluding Operations  Program  Manager 
Aaron  Aragon,  has  been  investigated 
before.  In  2000,  the  General  Services  Ad- 
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ministration — the  agency  that  manages 
federal  property  and  equipment— opened 
what  Congressman  Pete  Hoekstra  referred  to 
as  a “criminal  investigation  regarding  FPl’s 
taking  and  subsequent  use  of  various  types 
of  excess  property”  at  a September  26, 2000 
House  hearing  on  the  subject.20 

Victor  Arnold-Bik,  Sales  Chief  of  the 
Personal  Property  Management  Division 
of  the  GSA,  testified  that  GSA  trans- 
ferred computers  to  UNICOR  with  the 
understanding  that  those  computers  were 
for  the  agency’s  own  use.  UNICOR  sold 
them  to  the  public  instead  and  pocketed 
the  money.  Arnold-Bik  continued,  “As  we 
became  aware  of  the  large  volume  of  ex- 
cess property  being  transferred  to  FPI,  we 
began  to  seek  more  information  as  to  how 
this  property  was  being  used.  We  believe 
that,  today,  the  most  prudent  decision  has 
been  to  stop  transfers  of  excess  personal 
property  to  the  FPI  facility  at  Elkton, 
Ohio  and  to  question  and  scrutinize  ap- 
provals to  all  other  FPI  facilities.”21 

The  investigation  report  found  that 
“[Aaron]  Aragon  officially  requested 
computers  and  other  property... with  no 
intent  of  using  the  property  within  his 
institution  as  outlined  by  regulations  and 
federal  law.  Furthermore,  statements  by 
FPI  officials  in  Washington  D.C.  indicate 
an  ongoing,  and  deliberate  attempt  to 
operate  their  ‘recycling’  program  outside 
of  regulations,  laws,  and  GSA  directives, 
in  order  to  secure  the  profits  from  the  sale 
of  federal  excess  property.”22  It  also  noted 
from  “certain  FPI  officials. . .a  pattern  of 
deceit  in  order  to  conceal  the  true  nature 
of  their  ‘recycling  program.’”23 

Specifically,  Aragon  “made  no  men- 
tion of  selling  whole  computers,  separate 
computer  components,  or  entire  truckloads 
of  computers  or  other  government  prop- 
erty to  the  private  sector.  [He]  also  failed 
to  disclose  that  his  warehouse  often  didn’t 
even  see  the  shipments  of  excess  property 
they  ordered,  as  many  were  shipped  ‘di- 
rectly’ from  the  federal  agency  [unloading] 
government  property  to  various  private 
companies. . . [He]  stated  that  direct  ship- 
ping to  the  private  sector  does  not  occur. 
However,  at  the  time  [in  July  2000,  when 
he  was  first  interviewed  at  Elkton],  [he]  was 
shipping  direct  goods  to  the  private  sector 
on  almost  a daily  basis.”24 

Two  months  later,  in  an  affidavit,  Ara- 
gon admitted  lying  to  federal  investigators, 
lying  to  offices  that  unload  surplus  Defense 
Department  equipment  about  its  where- 
abouts, and  accepting  small  gifts  from  local 
businessmen.  The  investigation  stated  “no 
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evidence  of  bribes/kickbacks  found”,  while 
noting  that  “a  complete  audit  of  FPI’s  ac- 
count was  not  completed.”25 

Charlie  Carter  was  at  Elkton  when 
investigators  came  in  2000.  The  first  Of- 
ficer of  the  Year  at  Elkton,  Ohio,  Carter 
worked  with  Aragon  to  establish  the 
UNICOR  Recycling  factory  there;  more 
recently,  he  has  developed  health  problems 
and  testified  in  support  of  Leroy  Smith 
at  his  whistle  blower  protection  hearing. 
Carter  recalls  in  2000,  “They  came  down 
there  guns  a-blazin’  and  all  that  stuff, 
hauled  [Aaron  Aragon]  in  the  office  there, 
flashing  their  badges. . . What  he  was  doing 
is,  instead  of  those  [regular]  customers 
coming  [to  the  UNICOR  warehouse],  he 
would  order  the  truck  to  come  to  Elkton 
and  divert  it  to  that  customer’s  business. . . 
That’s  when  the  Department  of  Defense 
stopped  sending  us  stuff  for  quite  some 
time.”  According  to  Carter,  when  the 
DOD  resumed  sending  electronics  to 
Elkton,  they  sent  “maybe  one  truck  a day” 
with  a representative  who  accompanied 
the  shipment  to  make  sure  that  its  com- 
puters actually  arrived  at  the  UNICOR 
factory.26  (It’s  interesting  to  note  that  ac- 
cording to  the  minutes  from  UNICOR’s 
2006  Board  of  Directors  meeting,  sales  in 
recycling  are  down,  because  “the  Depart- 
ment of  Defense,  one  of  the  Recycling 
group’s  primary  Federal  customers,  has 
sent  much  of  its  material  for  recycling  to 
private  vendors.”27) 

In  July  2001,  investigators  met  with 
FPI’s  General  Counsel,  General  Man- 
ager Larry  Novicky,  and  FPI’s  former 
Recycling  Program  Director  at  company 
headquarters  in  Washington  DC.  One  per- 
son told  investigators  that  FPI  “provided 
written  guidelines  and  instructions  on  ev- 
ery facet  of  the  program  to  the  managers 
in  the  field  who  were  running  the  recycling 
factories”28 — a claim  contradicted  by 
Leroy  Smith’s  experience  working  to  open 
the  recycling  factory  at  Atwater  in  2002, 
where  he  says  there  were  no  plans  provided 
by  the  DC  office.29 

The  investigators  “asked  who  at  Elk- 
ton would  have  been  the  most  familiar 
with  the  basic  underlying  purpose  of 
the  [Recycling]  program.”  The  person 
DC  staff  identified — a former  Supervi- 
sor for  Industries  and  Education  at  the 
prison — had  already  been  interviewed 
by  investigators.  They  said,  “when  asked 
what  the  main  purpose  of  the  program 
was,  that  he  had  replied  ‘to  get  stuff  and 
sell  it  for  as  much  as  we  can  get.’”  Two 
of  the  DC  staff  disagreed,  “stat[ing]  that 
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the  purpose  of  the  program  was  ‘inmate 
training.’”30  “They  were  then  advised  that 
when  asked  what  inmate  training  occurred 
in  the  program,  [he]  replied  ‘there  wasn’t 
any’  and  that  [he]  had  in  fact  referred  to 
the  program  as  being  more  along  the  lines 
of  inmate  labor.”31 

The  distinction  between  “inmate 
training”  and  “more  along  the  lines  of 
inmate  labor”  is  suggested  by  descrip- 
tions of  work  conditions  from  prisoners, 
and  now  some  guards.  Reports  of  brute 
force  in  UNICOR  Recycling  are  typical. 
A Marianna  guard  says  that  when  UNI- 
COR realized  it  was  more  expensive  to 
ship  whole  computer  monitors  than  to 
break  their  leaded  glass  and  ship  it,  one 
of  UNICOR’s  first  techniques  was  to 
have  prisoners  break  glass  on  the  deck  of 
a semi.  Years  later,  when  Atwater  opened 
in  2002,  Phil  Rodriguez,  then  union  local 
president  and  Leroy  Smith’s  co-worker 
in  the  safety  department,  says,  “In  the 
beginning,  I made  recommendations  that 
[UNICOR]  get  rubber  mallets  because 
they  were  just  using  a piece  of  metal,  a 
piece  of  wrought  iron,  to  break  down 
wood  TV  cabinets.  Whatever  they  had  in 
the  area  to  do  the  job,  that’s  what  they 
used.”32  In  2004,  BOP  National  Hygienist 
Matthew  Korbelak 
noted  that  Atwater 
prisoners  still  lacked 
the  proper  tools  to 
unscrew  monitor 
housing  and  wrote, 

“Forced  breaking 
of  monitor  hous- 
ing when  an  easier 
dismantling  is  an 
option  increases  the 
potential  for  inju- 
ries and  [the  need 
for]  the  use  of  ad- 
ditional personal 
protective  equip- 
ment.”33 Prisoners 
have  also  described 
being  told  to  make 
their  own  “sharp 
knife-like  objects”  to 
scrape  the  property 
tags  off  of  CRTs, 
and  being  retaliated 
against  for  receiv- 
ing information  on 
toxics  in  electronic 
waste  and  attempt- 
ing to  raise  safety 
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COR’s  former  Chairman  of  the  Board 
Joseph  Aragon  told  Congress  in  2000, 
“Our  technology  in  prisons  is  often  much 
older  as  it  was  generations  ago  in  the  pri- 
vate sector”,35  he  wasn’t  lying — breaking 
TVs  with  a piece  of  wrought  iron  is  as  old 
as  making  convicts  break  rocks. 

Ultimately,  the  GSA  investigation 
concluded  that  “officials  of  FPI  dem- 
onstrated a pattern  of  deceit  with  GSA 
officials.  From  misrepresentations  about 
the  program  and  its  purpose,  to  lying  to 
federal  agents  and  property  officials  about 
the  use  and  location  of  federal  property,  the 
investigation  revealed  an  ongoing  enter- 
prise whereby  FPI  officials  obtained  federal 
property  under  false  pretenses  and  depos- 
ited the  proceeds  into  their  own  general 
treasury.”36  The  report  cited  seven  issues 
with  relevant  federal  codes,  including  one 
that  raises  the  possibility  of  embezzlement 
or  theft  for  failing  to  return  the  proceeds  of 
computer  sales  to  the  U.S.  general  treasury. 
Neither  the  GSA,  the  Bureau  of  Prisons, 
nor  UNICOR  had  any  comment  on  what 
(if  any)  policy  changes  or  disciplinary  ac- 
tions were  taken  as  a result  of  this  report. 
For  Aaron  Aragon,  who  has  since  been 
promoted — along  with  his  wife  Janice — to 
work  under  Larry  Novicky  in  UNICOR’S 
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national  office,  the  consequences  of  lying 
to  federal  investigators  appear  not  to  have 
been  severe.  Creating  a new  industry  for 
UNICOR  to  keep  prisoners  busy  was  ap- 
parently more  important. 

“We  thought  Aaron  Aragon  was  our 
friend,”  says  Carter.  “I  went  to  Aaron  Ara- 
gon who  was  the  Factory  Manager,  and  I 
told  him,  is  this  stuff  hazardous?  And  he 
looked  at  me  and  said,  Charlie,  I’ve  already 
checked  on  it;  there’s  nothing  to  be  worried 
about.  And  him  being  our  friend  and  this 
and  that,  I’ll  be  damned  if  he  didn’t  lie  to 
us.  And  so,  they’ve  known  all  along  that 
there’s  hazards  in  these  monitors,  and  we 
went  for  years  and  maybe  we  were  a little  ig- 
norant or  whatever,  but  we  took  our  fellow 
employee’s  word  for  it.  And  I’ll  be  damned. 
And  now  I suffer  from  some  medical  stuff; 
I’ve  had  some  buddies  at  Elkton  [suffering 
from  some  medical  stuff]. . . Somebody’s  got 
to  answer  for  this.”37 

One  hurdle  that  Carter,  other  affected 
guards,  prisoners  and  their  families  face 
is  collecting  the  documentation  required 
to  show  toxic  conditions  in  their  work- 
places. Such  efforts  to  collect  evidence  is 
thwarted,  for  example,  by  the  fact  that  all 
OSHA  inspections  are  pre-announced, 
which  gives  UNICOR  plenty  of  time  to 
clean  up  its  factories. 

Before  OSHA  inspections,  prisoners 
describe  such  things  as  being  ordered  by 
prison  staff  to  work  more  slowly,  to  clean 
more  thoroughly  than  usual,  to  change 
air  filters,  and  even  to  wear  safety  equip- 
ment provided  for  the  first  time  prior 
to  the  inspection.  While  the  Bureau  of 
Prisons  claims  that  there  is  no  reason  to 
believe  Atwater  prisoners  or  staff  have 
been  exposed  to  toxics  at  actionable  levels 
since  2003,  at  which  time  the  glass-break- 
ing booth  was  relocated  to  vent  outside, 
Leroy  Smith  has  challenged  the  validity 
of  testing  conducted  in  2004  and  2005, 
arguing  that  such  testing  may  be  mislead- 
ing, because  prisoners  weren’t  doing  the 
work  of  disassembling  CRTs  at  the  time, 
and  because  low  levels  of  toxics  are  still 
dangerous  as  they  accumulate  in  the  body 
over  time.  There  are  also  allegations  that 
Atwater  staff  loaded  electronic  waste  onto 
trucks  and  arranged  for  it  to  be  trucked 
away  from  the  prison,  in  preparation  for 
a health  and  safety  inspection,  confirmed 
by  Phil  Rodriguez,  then  union  local  presi- 
dent and  Leroy  Smith’s  co-worker  in  the 
prison  Safety  Department.  Smith’s  attor- 
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ney  Mary  Dryovage  says,  “it  completely 
violates  Department  of  Transportation 
regulations...  [The  Bureau  of  Prisons] 
didn’t  want  anyone  who  had  witnessed  the 
trucks  to  testify  that  they  destroyed  the 
evidence  by  moving  the  evidence.”38 

Dryovage  says,  “We  have  lawbreak- 
ing on  a number  of  fronts,  and  no  law 
enforcement  to  be  seen,  except  for  a call 
for  additional  witnesses,  additional  inves- 
tigation. But  no  putting  some  time  frames 
into  when  the  medical  help  is  going  to  be 
made  [to  people  who  have  been  exposed]. 
We  think  it’s  very  clear  that  the  employees 
and  the  inmates  who  are  employed  by  the 
prison  system  should  be  tested  so  that 
we  can  monitor  their  health  and  develop 
the  background  information  to  establish 
causation,  as  the  health  consequences 
manifest.”39  Noting  the  cost  of  inde- 
pendent medical  testing  and  the  lack  of 
sufficient  medical  services  in  rural  areas 
such  as  Marianna,  Florida,  Bill  Reeves 
says  he’s  tried,  so  far  unsuccessfully,  to  get 
federal  agencies  such  as  the  Department 
of  Health  and  Human  Services  to  conduct 
testing  at  the  government’s  expense. 

Meanwhile,  prisoners  have  com- 
plained about  UNICOR  refusing  to 
authorize  blood  tests,  and  in  some  cases, 
to  disclose  the  results  if  they  are  lucky 
enough  to  be  tested.  One  prisoner  writes 
in  2006,  “They  are  denying  me  my  legal 
rights  to  access  copies  of  my  blood  test. 
They  keep  saying  they  don’t  have  them 
or  haven’t  received  them  yet,  but  the  fore- 
man moved  us  out  of  the  glass  breaking 
section  because  he  informed  us  that  we 
have  high  levels  of  lead  in  our  blood  and 
kidneys  because  he  got  a call  from  the 
medical  staff  here,  so  they  are  working 
together  because  now  they  are  trying  to 
cover  their  tracks.” 

The  latest  manifestation  of  a tox- 
ic economy  built  on  lies,  deceit,  and 
moving  electronics  through  federal 
prisons — whether  by  trucking  it  directly 
to  computer  resellers,  as  the  GSA  inves- 
tigation found,  or  by  trucking  it  around 
to  avoid  health  and  safety  inspectors,  as 
Mary  Dryovage  alleges — is  a growing 
number  of  reports  of  theft. 

In  November,  2006,  computer  reseller 
Joseph  Redden  pled  guilty  to  charges  of 
theft  of  government  property.  According 
to  the  affidavit,  Redden  had  a contract 
with  FCI  Texarkana  to  sell  its  refurbished 
computers  on  eBay,  but  held  some  on  the 
side  to  sell  directly  to  prisoner  families 
without  giving  UNICOR  its  cut.  This  is 
not  the  first  time  that  UNICOR’s  handling 
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of  electronics  has  come  under  scrutiny, 
and  if  theft  of  over  $1,000  in  value  is  a 
felony,  there  is  reason  to  believe  that  high- 
ranking  officials  in  UNICOR's  Recycling 
program  should  be  investigated. 

Multiple  sources  state  that  Atwater 
guards  William  Bernthold  and  Anthony 
Borges  retired  in  2005  rather  than  be  fired 
for  stealing  computer  parts.  Bernthold 
and  Borges  worked  under  UNICOR  Fac- 
tory Manager  Tom  Stahley  and  Aaron 
Aragon.  One  prisoner  claims  to  have  seen 
Aragon  “walk  out  [the]  front  door  with  the 
‘high  dollar’  chips  in  pocket,  carried  out 
two  boxes  of  chips  out  [the]  front  door.” 
According  to  Leroy  Smith,  “my  under- 
standing was  that  Borges  was  the  key 
behind  it  all.  He  would  make  certain  deals 
with  the  local  vendors.  He  would  charge 
a certain  amount,  and  then  some  of  the 
product  they  were  supposed  to  purchase, 
he  would  meet  with  them  and  get  what 
he  had  put  on  the  trucks  for  himself”  and 
resell  it.40  Attorney  Bill  Reeves  confirmed 
that  there  are  theft  of  government  prop- 
erty issues  at  Marianna  as  well. 

Project  GREEN-Fed 

You'll  find  none  of  the  above  in- 
formation on  the  website  of  UNICOR 
Recycling.  Instead,  you’ll  find  videos 
promoting  UNICOR  as,  of  all  things,  a 
friend  of  the  environment,  calling  itself 
a “true  green  solution”41  for  electronic 
waste,  with  proclamations  of  the  cor- 
poration’s “environmental  sensitivity”42, 
and  a highlighting  of  its  recent  efforts 
to  obtain  industry-standard  certification 
at  its  factories.  At  Leroy  Smith’s  whistle 
blower  protection  hearing,  Larry  Novicky 
testified,  “I  like  to  say  in  my  marketing 
skills  that  UNICOR  means  a unique 
corporation  because  we  truly  are  a unique 
corporation.  We  are  not  only  recycling 
electronics;  we’re  trying  to  recycle  lives.”43 
Claiming  to  “recycle  lives”,  especially  now 
that  the  BOP  conceded  toxic  exposure  of 
staff  and  prisoners,  is  disingenuous,  to 
say  the  least 44 

While  it  is  beyond  the  scope  of  this 
article  to  trace  the  “greening”  of  UNI- 
COR, it’s  worth  noting  the  role  that 
outside  scrutiny,  visits,  and  pressure  from 
independent  monitoring  organizations 
have  played  in  forcing  UNICOR  to  make 
gestures  toward  the  “greening”  of  its 
industry.  In  March  2003,  while  prisoners 
and  some  staff  were  struggling  to  improve 
conditions  at  the  Atwater  facility,  Silicon 
Valley  Toxics  Coalition  toured  the  Atwa- 
ter facility  and  produced  a report  A Tale 
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of  Two  Systems  contrasting  UNICOR 
unfavorably  with  a private-sector  recycler 
used  by  Hewlett  Packard  named  Micro 
Metallics.  Also  in  2003,  Robin  Schneider 
of  Texas  Campaign  for  the  Environment 
says  TCE  was  invited  to  tour  the  Texarkana 
facility,  but  then  summarily  disinvited  when 
she  attempted  to  tour  with  an  industrial 
hygienist  who  had  worked  in  the  Texas 
state  prison  system.  According  to  minutes 
from  UNICOR’s  November  2003  Board 
meeting,  UNICOR’s  auditors  proposed 
the  company  develop  “an  annual  Health, 
Safety,  and  Environmental  update  on  its 
Recycling  operations”45,  and  Chief  Oper- 
ating Officer  Steve  Schwalb  agreed  to  an 
annual  report  that  “would  set  forth  FPI’s 
compliance  with  all  applicable  environmen- 
tal and  safety  requirements.”46  Neither  the 
BOP  nor  UNICOR  would  provide  further 
details  about  its  environmental  reporting 
or  the  circumstances  surrounding  TCE’s 
attempted  visit  to  the  Texarkana  facility. 

Months  after  the  June  2005  Bureau 
of  Prisons  report  confirmed  toxic  expo- 
sure at  the  federal  prison  in  Texarkana, 
UNICOR  announced  a new  program  that 
would  begin  funneling  e-waste  there  called 
Project  GREEN-Fed.  A one-year  pilot 
project  in  the  state  of  Arkansas,  under 
GREEN-Fed,  residents  can  dial  a 1-800 
number,  receive  boxes  from  FedEx,  fill 
them  with  their  old  electronics,  and  ship 
the  waste  off  to  prison,  free  of  charge.  For 
a state  bureaucrat  like  Robert  Hunter  of 
the  Arkansas  Department  of  Environ- 
mental Quality,  who  sees  little  money  for 
recycling  programs,  rural  counties  strug- 
gling to  pay  the  transportation  costs  of 
hauling  e-waste,  and  private  companies 
going  out  of  business  trying  to  serve  them, 
prison  labor  is  the  solution — even  if  the 
end  result  is  a public  health  problem. 

Hunter  addressed  UNICOR's  Board 
of  Directors  meeting  at  FCI  Texarkana  in 
November  2005,  where  he  was  described 
as  “very  complimentary  of  the  FPI 
recycling  program,”47  and  in  February 
2006,  told  trade  publication  Waste  News, 
“We  hope  that  the  results  [of  Project 
GREEN-Fed]  are  so  good  that  it  can  be 
taken  and  broadened  regionally  and  then 
nationwide.”48  In  December  2006,  Hunter 
attended  a meeting  with  UNICOR  staff 
in  Washington  DC  to  discuss  Project 
GREEN-Fed.  He  does  not  expect  it  to 
expand  beyond  Arkansas  at  this  time,  al- 
though it  should  be  noted  that  UNICOR 
has  recently  opened  collection  centers  in 
the  DC  area,  Atlanta,  Miami,  and  entered 
discussions  at  Leavenworth,  Kansas. 


Hunter  expects  an  announcement  of  the 
program’s  future  in  February  2007. 

Hunter  differentiates  between  an 
“old”  UNICOR  factory  at  Texarka- 
na— inside  the  prison  walls,  cramped, 
“limited  in  some  of  the  way  that  they  were 
dismantling  the  [cathode-ray]  tubes,”49 
with  no  air  purification — and  a “new” 
factory — located  outside  at  the  prison 
camp,  larger  and  better-lit,  with  new  air 
circulation  equipment,  a new  procedure 
of  suiting  and  masking  prisoners,  body 
scans  with  metal  detectors  to  make  sure 
prisoners  aren’t  carrying  computer  parts 
out,  and  “basically  the  same  technology 
for  the  dismantling/breaking.”50 

While  details  of  the  exact  “technol- 
ogy”— or  method — used  in  glass  breaking 
vary  from  prison  to  prison,  they  tell  a 
common  story  of  prison  slave  labor  being 
forced  to  work  in  toxic  conditions.  The 
front  cover  of  the  report  Toxic  Sweatshops 
features  a picture  of  “old”  style  glass 
breaking  at  another  prison.  A cathode 
ray  tube,  stripped  of  its  plastic  shell, 
sits  on  a waist-high  table.  According  to 
a prisoner,  “When  the  operation  began, 
most  glass  room  workers  would  heft  the 
CRT  to  head  height  and  slam  the  CRT 
down  on  the  metal  table  and  keep  slam- 
ming it  on  the  table  until  the  glass  broke 
away  from  whatever  they  were  trying  to 
remove.”51  A January  2006  picture  in  the 
Texarkana  Gazette  appears  to  show  some 
of  UNICOR’s  modifications  to  the  glass 
breaking  procedure.  The  picture  shows 
two  prisoners,  hooded,  in  white  hazmat- 
like  suits,  standing  on  platforms  with  their 
backs  turned  to  the  camera.  A black  tube 
runs  from  their  hoods  down  their  backs 
to  their  belts;  the  tube  pumps  compressed 
air  into  their  hoods  from  breathing.  The 
prisoners  stick  their  gloved  hands  inside 
a box  covered  with  heavy  plastic  sheeting 
and  break  the  CRTs  inside.  These  changes 
appear  intended  to  isolate  the  prison- 
ers from  the  toxics  released  by  breaking 
CRTs;  in  fact,  they  might  be  considered 
tacit  admission  of  the  toxics  prisoners 
were  exposed  to  for  years  without  such 
attempts  at  protection. 

For  Hunter,  such  reforms  were  suffi- 
cient to  tell  Waste  News  UNICOR  offers 
“one  of  the  most  modern,  up-to-date 
facilities  you’ll  find  for  the  disposing  and 
handling  of  electronics.”52  According 
to  Sheila  Davis  of  Silicon  Valley  Toxics 
Coalition,  “If  they’re  breaking  glass  in 
such  hazardous  conditions  that  they  have 
to  wear  these  suits,  that’s  a problem.”  53 
Barbara  Kyle  of  the  Computer  TakeBack 


Campaign  says  that  such  suits  are  not 
standard  in  U.S.  recycler  shops. 

Such  calculations  prompt  Congress- 
man Pete  Hoekstra,  (R-MI),  a long-time 
UNICOR  antagonist,  to  say,  “Why  are 
we  injecting  unfair  low-wage  competi- 
tion in  an  area  we  should  foster?  E-waste 
is  going  to  be  a major,  major  problem; 
we  should  be  developing  small  and  not 
so  small  efforts  to  get  rid  of  e-waste  in  a 
responsible  fashion  while  giving  employ- 
ment to  American  folks.”54 

Nonetheless,  UNICOR’s  efforts  to 
“greenwash”  itself  explains  why  the  report 


INMATE  CONNECTIONS 

www.inmate-connections.com 


PEN  PAL  HOOKUPS  for  PRISONERS 

Y 24/7  Internet  Exposure 
A Free  Email  Forwarding 

■f  Free  Photo  Cropping  & Enhancement 

Y Front  Page  Exposure  Available 

Y Multiple  Page  Exposure  Available 
■f  Helpful  How-To  Brochure  Available 
■f  High  Response  Rate 

Y Fast  Publication 

Y Referral  Program  & Incentives 
■f  Stamps  Accepted 

“INMATE  CONNECTIONS  is  great! 
I've  recommended  your  service  to 
several  inmates  and  they 've  all 
reached  the  same  conclusion.  It's 
unanimous!  Personally,  I've  had  the 
pleasure  of  meeting  dozens  of 
interesting  women  from  all  over  the 
United  States.  There  has  even  been  a 
few  from  over  seas.  Your  response 
rate  is  remarkable.  I've  received  mail 
through  your  service  on  a regular 
basis.  By  the  way,  thanks  for 
providing  e-mail  forwarding  for  us 
fellas!  INMATE  CONNECTIONS  has 
certainly  brought  a great  deal  of  joy 
to  my  life  over  the  past  year  and  I'm 
confident  that  2006  will  be  just  as 
rewarding.  Please,  continue  the  good 
work.  Thank  you!” 

- Patrick  Streater,  California  inmate 

Write  for  a free  brochure/application: 

I n mate  Connections 
465  NE  181st,  #308  - Dept.  PLN 
Portland,  Oregon  97230-6660 
(Please  include  a business-sized  self- 
addressed  stamped  envelope  or  .39- 
cent  stamp  if  possible) 


In  business  since  2001 


Prison  Legal  News 


7 


March  2007 


Electronics  Recycling  (cont.) 


Toxic  Sweatshops  emphasizes  the  environ- 
mental racism  of  a prison  system  whose 
population  is  overwhelmingly  poor  people 
of  color,  which  subjects  them  to  work  with 
toxics,  without  adequate  health  and  safety 
protections  or  access  to  the  courts,  mak- 
ing prison  work  programs  one  part  of  a 
genocidal  U.S.  prison  and  jail  system  that 
releases  1.5  million  people  every  year  with 
a life-threatening  contagious  disease,  ac- 
cording to  the  Commission  on  Safety  and 
Abuse  in  America’s  Prisons.55  The  groups 
that  issued  the  report  Toxic  Sweatshops 


have  called  for  UNICOR  to  get  out  of 
the  business  of  recycling  electronics  im- 
mediately, for  “full  compensation  and 
reparations  for  damages  as  well  as  quality 
health  care”56  following  the  environmental 
justice  principles  adopted  by  the  First 
National  People  of  Color  Environmen- 
tal Leadership  Summit,  for  institutions 
and  individuals  to  pull  their  contracts 
with  UNICOR  Recycling,  for  industry 
associations  such  as  the  International 
Association  of  Electronics  Recyclers  to 
stop  certifying  UNICOR  Recycling,  for 
the  Environmental  Protection  Agency  to 
ban  dumping  electronic  waste  on  prison- 
ers and  poor  people  outside  the  U.S.  in 


countries  such  as  Nigeria  and  China,  and 
for  the  high-tech  industry  to  join  this  ban 
by  taking  its  own  toxic  trash  back  and 
using  responsible  recyclers. 

Prisoners  Poised  for  Legal  Redress 

In  a January  2007  interview,  attor- 
ney Bill  Reeves  said,  “Right  now,  I’m 
looking  at  a lawsuit  on  behalf  of  current 
and  former  prisoners  who  were  or  are 
incarcerated  at  Marianna  that  essentially 
accuses  the  government  of  subjecting 
them  to  cruel  and  unusual  punishment.”57 
California  attorney  Michael  Couzens  has 
been  corresponding  with  prisoners  for 
the  past  year  on  behalf  of  Silicon  Valley 


ARE  YOU  IN  A PRISON  WORK  PROGRAM  HANDLING 

TOXIC  ELECTRONICS? 


At  Silicon  Valley  Toxics  Coalition  and  the  Prison 
Activist  Resource  Center  we  have  been  working  to 
end  the  exposure  to  toxics  of  people  working  in  electronic 
recycling  programs  in  prison,  particularly  in  UNICOR 
work  programs  within  the  Federal  Prison  System.  Sworn 
statements  from  people  in  prison  have  played  a vital  role 
in  advancing  our  understanding  of  how  electronic  waste 
is  recycled  in  prison.  We  suggest  that  after  returning  this 
form,  you  hie  any  complaints  you  may  have  within  your 
prison’s  internal  administrative  remedy  process,  in  order 
to  preserve  your  ability  to  sue.  Please  take  a moment  to  fill 
out  this  survey  and  return  it  to  our  legal  support:  Michael 
Couzens,  Attorney  at  Law,  P.O.  Box  3642,  Oakland,  Cali- 
fornia 94609. 

SURVEY  QUESTIONS 

1.  Do  you  wish  to  keep  your  identity  anonymous? 

2.  Are  you  currently  working  in  a work  program  in 
electronics? 

3.  Work:  Recycling,  Manufacturing,  Repair  or  other: 
Where:  Federal,  State,  County  or  Other  Prison. 

4.  If  you  are  working  in  a Federal  Prison,  are  you  work- 
ing for  UNICOR? 

5.  What  is  the  name  of  the  facility  you  are  in? 

6.  How  long  have  you  worked  in  this  program?  from 
(mo.hr  ) to  (mo.yr.) 

7.  Do  you  have  any  health  concerns  that  you  believe 
are  related  to  your  work?  If  so,  what  have  you  done  to  get 
redress? 

8.  What,  if  any,  special  care  is  taken  to  protect  your 
health  and  safety  when  handling  electronics?  Are  there  any 
special  steps  you  believe  should  be  taken,  but  are  not? 

9.  Has  there  ever  been  environmental/toxic  materials 
testing  at  your  site? 

If  so,  have  you  ever  witnessed  manipulation  of  activ- 
ity or  change  in  routine  specifically  because  of  the  tests? 
[Example:  stopping  work  before  or  sudden  clean-ups  to 
pass  air  quality  tests]  How  many  times?  When  were  the 


tests  (mo./yr.)?  Do  you  know  what  they  were  testing  for? 
Please  list. 

10.  Have  you  had  a blood  sample  taken  and  tested  since 
you  began  working  with  electronics  in  the  program? 

If  so,  do  you  know  what  they  were  testing  for?  Please 
list.  Were  the  results  shared  with  you? 

How  often  have  you  been  tested? 

1 1 . When  doing  this  work,  what  do  you  wear?  Are  you 
provided  with  personal  protective  equipment?  What? 

12.  Have  you  ever  experienced  personally  or  seen 
intimidation,  discipline  or  firing  of  workers  as  a result  of 
attempts  to  obtain  information  about  or  address  problems 
in  the  work  environment? 

1 3.  Have  you  seen  or  been  involved  in  accidents,  injuries, 
breakage  of  equipment  at  the  worksite?  If  so,  how  often, 
and  of  what  nature?  Please  describe. 

14.  What  tools  are  you  given  to  work  with?  Would  you 
describe  the  equipment  provided  to  do  your  job  as  adequate 
or  inadequate?  Please  explain. 

15.  Have  you  ever  seen  prison  guards  questioned,  dis- 
ciplined or  fired  for  workplace  corruption  or  violating  rules 
(i.e.,  refusing  to  provide  safety  equipment,  setting  electronics 
aside  for  personal  profit  )?  Explain. 

16.  If  you  are  working  in  recycling,  do  you  know  where 
the  electronic  equipment  comes  from?  Please  detail  (i.e. 
names  of  school  districts,  universities,  agencies,  hospitals, 
corporations,  etc.,  that  ship  electronics) 

17.  Can  we  use  your  statements  here  in  reports  or  media 
work  on  these  issues?  (anonymous  or  with  name?) 

18.  What  is  your  race/culture/ethnic  background? 

19.  Do  you  want  to  maintain  communication  with  us 
regarding  this  work  and  any  future  actions  we  may  take? 

20.  Please  provide  contact  information  for  a friend  or 
family  member  outside  of  prison.  I swear  under  the  penalty 
of  perjury  under  the  laws  of  the  United  States  of  America 
that  the  foregoing  statement  is  true  and  correct.  SIGN  AND 
PRINT  YOUR  NAME,  WITH  YOUR  PRISONER  ID# 
AND  DATE  SIGNED.  P 
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Toxics  Coalition.  He  notes,  “UNICOR 
is  a government  entity  exempt  by  law 
from  the  Federal  Tort  Claims  Act,  and 
unfortunately  for  us  all,  but  especially  the 
prisoners,  they  have  impunity.”58 

According  to  Reeves,  an  8th  amend- 
ment Bivens  suit  on  behalf  of  prisoners 
and  a lawsuit  from  the  family  members 
of  guards  offer  the  best  possibilities  in 
a system  in  which  prisoners  rights  are 
ridiculously  limited  and  guards  are  locked 
into  a worker’s  compensation  process  that 
requires  proof  of  a disease.  Phil  Rodriguez 
points  out,  “Some  of  this  stuff  takes  years 
and  years  to  develop;  it’s  not  like  you  get 
sick  right  away  from  it.”59 

As  for  prisoners,  according  to  the 
federal  regulations  for  compensation 
for  work  injuries  (referred  to  as  “inmate 
accident[s]”),60  they  are  not  able  to  file 
a claim  until  they  are  within  45  days  of 
release.  Prisoners  have  a right  to  repre- 
sentation but  cannot  collect  attorneys’ 
fees,  cannot  compel  anyone  to  testify, 
and  must  pay  all  the  costs  of  present- 
ing evidence  themselves,  including  the 
costs  of  travelling  to  Washington  DC  for 
hearings  if  they  appeal.  After  an  initial 
ruling  by  an  examiner,  they  can  pursue 
their  claim  up  to  the  Chief  Operating 
Officer  of  UNICOR,  who  is  one  of  the 
people  Leroy  Smith  has  claimed  knew  of 
UNICOR  Recycling’s  health  and  safety 
violations  and  failed  to  take  action.  No 
wonder  the  Texas  ACLU,  in  its  guidelines 
on  a prisoner’s  right  to  sue  for  exposure  to 
environmental  hazards  or  toxic  materials, 
emphasizes  the  8th  Amendment.  The  sys- 
tem for  compensating  “inmate  accidents” 
is  set  up  for  people  with  the  money  to 
seek  redress  for  catastrophic  injuries,  not 
toxic  exposure  claims  for  which  the  BOP 
possesses  broad  liability. 

Tim  DeBolt,  western  regional  vice 
president  of  the  Council  of  Prison  Locals, 
says  that  the  Special  Counsel  award  for 
Leroy  Smith  “emboldened  our  efforts  at 
trying  to  protect  our  employees  for  work- 
place hazards.  There  are  now  individual 
grievances;  however,  we  are  exploring  legal 
avenues  on  a class-action  level”61  with 
private  attorneys  who  may  be  willing  to 
take  the  case. 

A grievance  filed  by  the  Atwater 
guards  union  has  languished  since  spring 
2006,  and  may  be  tabled  by  this  renewed 
interest  in  a lawsuit.  Nonetheless,  the 
grievance  is  interesting  for  what  it  sug- 
gests about  the  possibilities  of  prisoners’ 
claims.  In  a May  interview,  then  union 
president  Phil  Rodriguez  described  a 
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grievance  filed  on  behalf  of  the  local.  As 
described  by  Rodriguez,  the  grievance, 
under  article  27  section  a2  of  the  guards’ 
collective  bargaining  agreement,  cites 
violations  of  federal  regulations  governing 
toxics  such  as  lead  and  cadmium,  personal 
protective  equipment,  health  and  safety 
standards  for  federal  employees,  as  well 
as  freedom  from  retaliation  or  harassment 
for  enforcing  regulations.  The  grievance 
requests  several  forms  of  pay  on  behalf 
of  the  entire  bargaining  unit  (not  just 
UNICOR  employees),  because  all  prison 
staff  rotated  through  the  factory  to  be 
available  to  prisoners  during  lunchtime 
in  the  UNICOR  cafeteria. 

If  the  local  is  able  to  establish  that 
all  of  its  members  were  put  at  risk  by 
UNICOR  Recycling,  it  could  strengthen 
arguments  about  the  effects  of  toxic  expo- 
sure on  people  outside  the  glass-breaking 
operation-from  prisoners  wearing  dusty 
clothes  back  to  then  units  and  guards  back 
to  their  families,  to  the  possibility  of  cross- 
contamination due  to  prison  laundries 
washing  prisoners’  clothes  together,  and 
the  possibility  of  exposure  by  venting  glass- 
breaking operations  outside,  and  dumping 
toxics-laden  mop  water  and  air  filters  into 
the  county  waste  stream.  Current  Atwater 
union  local  president  Jeremy  Schoer  did 
not  return  a call,  and  Council  of  Prison  Lo- 
cals president  Bryan  Lowry  did  not  know 
the  current  status  of  the  grievance. 

Phil  Rodriguez  says,  “We  want  medi- 
cal testing  for  all  staff  every  year  for 
the  rest  of  their  lives,  compensation  by 
established  practice,  and  hazardous  duty 
pay  to  staff  that  are  working  there  right 
now.”62  Asked  if  prisoners  should  receive 
the  same  things  the  guards  are  asking  for 
under  the  terms  of  their  grievance,  Rodri- 
guez said,  “Of  course,  I support  that  for 
the  prisoners.  They  should  be  tested  and 
maybe  even  compensated.  Some  of  those 
guys  are  getting  out  pretty  soon,  and  they 
don’t  want  to  go  home  with  something  like 
blood  disorders  or  cancers  or  neurological 
disorders.  They  should  be  tested  and  pro- 
vided medical.  Definitely,  doctors  outside 
the  prison,  specialists.”63 

Ultimately,  the  significance  of  the 
campaign  to  force  UNICOR  out  of  elec- 
tronics recycling  is  the  window  it  opens 
into  the  world  of  prison  and  prison  labor 
in  general.  Electronics  recycling  and  other 
forms  of  waste  management  occur  in  state 
prisons  as  well  as  the  federal  system.  In 
an  unpublished  paper,64  Virginia  Hamner, 
currently  an  Equal  Justice  Works  Fellow 
at  Florida  Institutional  Legal  Services, 
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chose  SVTC’s  campaign  as  the  case  study 
in  her  effort  to  define  prisoners  as  a unique 
environmental  justice  community  of 
concern,  who  “exist  in  an  essential  void 
of  regulations,  are  subject  to  compulsory 
labor,  and  subject  to  live  in  the  environ- 
ments the  prison  system  provides.”  She 
points  out,  “The  industries  in  which  pris- 
oners predominately  work,  based  on  the 
descriptions  of  the  services  and  products 
provided  by  the  industrial  corporations 
who  run  the  inmate  labor  systems,  are 
disproportionately  toxic  industries  that 
have  created  concern  in  union  communi- 
ties, farm  worker  rights  communities,  and 
other  health  and  policy  organizations.” 
She  notes  Florida’s  efforts  in  manufactur- 
ing chemicals  and  traffic  paint,  restoring 
heavy  vehicles,  and  working  with  pesti- 
cides “in  agricultural  settings . . . similar  to 
the  toxic  environmental  health  conditions 
experienced  by  farm  workers  outside  the 
prison  system.”65 

For  prison  staff  who  have  developed 
health  problems  or  fear  doing  so  as  a 
result  of  toxics  in  UNICOR  Recycling,  it 
is  an  eye-opener  that  their  own  manage- 
ment is  responsible  for  poisoning  them, 
and  that  the  cruelty  and  exploitation  of 
prison  labor  may  be  returned  to  them. 
The  question  is  why  what  aspires  to  be 
a national  system  of  recycling  electronic 
waste  has  been  placed  in  the  hands  of  a 
man  who  has  already  admitted  lying  to 
federal  investigators  and  been  dogged  by 
scandal,  and  whether  the  only  thing  excep- 
tional about  toxic  exposure  in  UNICOR 
Recycling  is  that  in  this  case,  a prison  staff 
member  was  willing  to  risk  his  health  and 
his  career  to  fight  against  it.  P 

This  article  will  appear  in  the  forth- 
coming hook:  Prison  Profiteers:  Who 
Makes  a Buck  from  Mass  Imprisonment, 
out  this  Fall  from  the  New  Press,  edited  by 
Paul  Wright  and  Tara  Herivel. 

Silicon  Valley  Toxics  Coedition  encour- 
ages prisoners  at  UNICOR' s electronics 
recycling  factories — at  Atwater,  Elkton, 
Texarkana,  La  Tuna,  TX;  Marianna,  FL; 
Fort  Dix,  NJ;  Lewishurg,  PA;  and  Tucson, 
AZ—  to  complete  the  survey  enclosed  in  this 
issue  of  Prison  Legal  News  and  return  to 
attorney  Michael  Couzens,  P.  O.  Box  3642, 
Oakland,  CA  94609.  He  is  also  interested  in 
hearing  from  UNICOR  workers  on  condi- 
tions and  possible  toxics  they  face  in  other 
UNICOR  industries,  such  as  electronics 


manufacturing;  expect  a slower  response 
time.  For  cdl  other  inquiries  regarding  toxic 
exposure  in  prison  (from  asbestos  to  waste- 
water),  please  have  an  outside  supporter 
download  and  print  the  Texas  ACLU’s  Pris- 
oner Resource  Guide  and  read  its  section  on 
“Exposure  to  Environmental  Hazards  or 
Toxic  Materials”,  available  at  http.jlwww. 
aclutx.org/projects/prisons.php. 
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This  editorial  is  being  written  in 
Wichita,  Kansas  on  February 
14,  2007.  For  the  past  two  days  PLN’s 
executive  director,  Don  Miniken,  and  I 
have  been  attending  the  bench  trial  before 
USDC  Judge  Monte  Belot  in  Prison  Legal 
News  v.  Werholtz.  PLN  hied  the  lawsuit  in 
2002  challenging  the  Kansas  Department 
of  Corrections  ban  on  gft  subscriptions, 
the  arbitrary  $40.00  limit  it  imposes  on 
publication  purchases  per  month,  the  lack 
of  due  process  notice  to  publishers  when 
it  censors  mail  sent  to  its  prisoners  and 
prohibiting  prisoners  at  level  one  from 
receiving  publications. 

While  the  suit  was  pending,  the  num- 
ber of  Kansas  prisoners  who  subscribe  to 
PLN  have  dropped  from  52  to  35  as  a result 
of  these  policies.  Both  Don  and  I testified 
on  behalf  of  PLN  to  the  effect  that  these 
policies  violate  the  rights  of  both  prisoners 
and  publishers  such  as  PLN.  The  court  has 
asked  for  additional  briefing  and  indicated 
it  would  issue  an  opinion  shortly.  The  case 
was  previously  dismissed  sub  nom  Zim- 
merman v.  Simmons,  260  F.Supp.2d  1077 
(D.  Kans.  2003)  which  was  reversed  and 
remanded  for  trial  sub  nom  Jacklovich  v. 
Simmons,  392  F.3d  420  (10th  Cir.  2004). 
The  claims  of  the  prisoner  plaintiffs  were 
dismissed  previously  as  moot  since  they 
have  since  been  released  from  prison. 
PLN’s  suit  had  been  consolidated  with 
those  hied  by  pro  se  prisoners  Joseph  Jack- 
lovich and  Kris  Zimmerman. 

The  court  heard  testimony  from 
prisoners  Jerry  Rice,  Donald  Halpin, 
former  prisoner  Joseph  jacklovich,  Don 
and  myself  and  our  expert  witness  Pat- 
rick McManus,  a former  secretary  of  the 
Kansas  DOC.  The  state  presented  testi- 
mony from  its  secretary,  Roger  Werholtz 
and  deputy  secretary  Charles  Simmons 
and  several  other  officials.  PLN  was  very 
abl  represented  by  Bruce  Plenk  and  Max 
Kautsch.  The  indicated  it  would  issue  a 
ruling  within  the  next  few  months.  We  will 
report  the  verdict  when  it  issues.  We  would 
like  to  thank  the  witnesses  and  counsel  for 
their  assistance  and  support.  PLN  has  suc- 
cessfully challenged  gift  subscription  bans 
in  Washington,  Oregon  and  Alabama. 

What  is  somewhat  disappointing  is 
the  fact  that  a case  like  this,  involving  fun- 
damental free  speech  values  and  freedom 
of  the  press  is  left  to  a small  non  profit  like 
PLN  to  wage  and  fight  while  the  large  me- 


From  the  Editor 

by  Paul  Wright 

dia  corporations,  who  pay  lip  service  to 
the  notion  of  free  speech,  are  nowhere  to 
be  seen  when  their  publications  are  cen- 
sored and  when  prisoners  are  subjected 
to  arbitrary  rules  that  prevent  them  from 
reading  their  materials. 

It  is  important  that  prisoner  readers 
notify  PLN  if  their  issues  of  PLN  are  cen- 
sored or  otherwise  not  delivered  by  prison 
or  jail  officials  since  that  is  sometimes  the 
only  way  we  learn  of  the  censorship. 

In  next  month’s  editorial  I will  an- 
nounce the  total  raised  in  PLN’s  matching 
grant  fundraiser  as  we  are  still  receiving 
late  donations  as  we  go  to  press. 


The  manuscript  for  the  forthcoming 
PLN  anthology  Prison  Profiteers:  Who 
Makes  a Buck  from  Mass  Imprisonment  has 
been  submitted  to  the  publisher  and  is  on 
schedule  to  being  available  for  purchase  in 
November  of  this  year. 

The  cover  story  of  this  issue  is  among 
the  great  articles  that  will  be  in  the  book. 
Which  explores  the  various  interests  that 
profit  handsomely  from  mass  imprison- 
ment. In  upcoming  issues  of  PLN  we  will 
be  reporting  the  impact  and  effect  of  pris- 
ons on  the  environment. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 


Maryland  Man  Awarded  $6.4  Million  For 
False  Imprisonment,  Police  Misconduct 

by  Michael  Rigby 


On  August  30,  2006,  a jury  in 
Prince  George’s  County,  Mary- 
land, awarded  $6.4  million  to  a man  who 
was  wrongfully  imprisoned  for  the  brutal 
rape  and  murder  of  his  wife.  During 
trial  the  jury  heard  compelling  evidence 
indicating  that  County  Police  Depart- 
ment detectives  lied  about  the  suspect’s 
supposed  confession,  denied  him  access 
to  an  attorney,  deprived  him  of  sleep 
for  over  30  hours  during  a marathon 
interrogation,  and  withheld  exculpatory 
evidence.  Meanwhile,  during  the  8 plus 
months  the  husband  spent  in  jail,  the 
real  murderer/rapist  went  on  to  sexually 
assault  at  least  7 other  women. 

The  partially  nude  body  of  Keith 
Longtin’s  wife,  Donna  Zinneti,  36, 
was  discovered  near  her  apartment  in 
the  early  morning  hours  of  October  5, 
1999.  She  had  been  raped,  strangled, 
and  stabbed  repeatedly.  Having  fingered 
Longtin  as  the  main  suspect  from  the 
beginning  simply  because  he  was  the 
victim’s  husband,  Longtin  was  quickly 
taken  in  for  questioning. 

“What  followed  was  an  ordeal  last- 
ing 39  hours  and  20  minutes,  violating 
every  limitation  set  by  law,  the  Maryland 
Constitution  and  common  decency,”  says 
a post-trial  motion  hied  by  Longtin’s 
attorneys.  Prince  George’s  detectives 
proceeded  to  grill  Longtin  about  his  in- 
volvement in  the  murder  for  more  than  a 
day  and  a half,  rotating  in  at  least  7 fresh 


detectives  to  continue  the  interrogation 
when  others  stopped.  During  the  interro- 
gation Longtin  was  shown  pictures  of  his 
wife’s  bloody  and  mangled  corpse  (this  is 
how  he  learned  she  was  dead)  as  detectives 
screamed  at  him  that  he  had  killed  her. 

Longtin  was  allowed  to  sleep  just  50 
minutes  this  entire  time  and  given  only  3 
meals.  One  meal  consisted  of  a rotten  egg 
sandwich  that  Longtin  testified  was  so  pu- 
trid that  “after  eating  it,  he  involuntarily 
regurgitated  it  into  his  mouth,  but  forced 
himself  to  swallow  it  again  because  he  was 
so  hungry,”  the  motion  contends. 

Investigators  additionally  denied 
Longtin  an  attorney.  Longtin’s  cell  phone 
records  show  he  attempted  to  call  at  least 
two  lawyers  before  police  confiscated  his 
phone.  Nor  was  Longtin  permitted  to  leave 
the  interrogation  room;  he  tried  and  was 
threatened  him  with  physical  violence. 

When  Longtin  failed  to  provide  the 
false  confession  the  detectives  wanted,  they 
simply  made  one  up.  He  was  then  charged 
with  murder  and  held  without  bail. 

In  the  charging  documents  the  prin- 
ciple investigator,  Detective  Ronald 
Herndon,  swore  that  Longtin  reported 
chasing  his  wife  with  a knife  the  day  she 
was  murdered  and  had  “‘admitted  to  his 
involvement  in  this  case,”’  according  to 
the  motion.  Longtin  denied  saying  this. 
What’s  more,  detective  Glen  Clark,  to 
whom  this  statement  was  allegedly  made, 
testified  at  trial  that  he  told  Herndon  after 
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the  interview  that  Longtin  “said  he  didn’t 
kill  his  wife.’"  Clark  further  told  the  jury 
that  he  had  made  Longtin’s  statement  of 
innocence  known  at  the  suppression  hear- 
ing, though  he  was  forced  admit  he  was 
“mistaken”  after  reviewing  court  records 
during  a break. 

Unfortunately,  the  detectives’  miscon- 
duct continued  long  after  the  interrogation. 
For  one  thing,  Herndon  didn’t  inform  the 
prosecutor  that  when  police  canvassed 
the  neighborhood  following  the  murder 
multiple  residents  reported  a prowler 
that  didn’t  match  Longtin’s  description. 
Nor  did  Herndon  disclose  that  another 
potential  suspect,  Nathaniel  D.  Oesby, 
had  been  identified.  Moreover,  Herndon 
didn’t  tell  the  prosecutor  that  the  rape  and 
murder  of  Longtin’s  wife  fit  Oesby ’s  mode 
of  operation-evidence  so  compelling  that 
it  was  used  in  Oesby ’s  subsequent  criminal 
trial.  In  fact,  the  prosecutor  learned  none 
this  until  June  2000— six  months  later. 

As  if  all  this  weren’t  enough,  the  police 
laboratory  notified  Herndon  on  January 
11,  2000,  that  DNA  evidence  taken  from 
the  scene  absolutely  excluded  Longtin  as 
the  donor.  Following  this  Herndon  noti- 
fied the  lab  on  January  14,  2000,  that  he 
would  be  providing  Oesby’s  DNA— which 
police  already  had-for  testing.  Unbeliev- 
ably, however,  Oesby’s  sample  was  not  sent 
to  the  lab  until  March  21 , 2000,  more  than 
two  months  later.  All  the  while  Longtin  sat 
in  jail.  In  fact,  he  was  not  freed  until  June 
12, 2000-a  full  5 months  after  the  county 
knew,  with  scientific  certainty,  that  he  was 
not  the  perpetrator,  and  2 weeks  after  the 
DNA  sample  taken  from  the  scene  was 
positively  matched  to  Oesby. 

“Apparently,  it  was  important  for  the 
Defendants  to  have  someone  in  jail  for 
this  crime  for  reasons  related  to  public 
perception  and  the  crime  statistics  kept  by 
the  County,”  the  post-trial  motion  alleged. 
Oesby,  30,  was  convicted  of  Zinetti’s  murder 
in  2001  and  sentenced  to  two  life  terms. 

After  a two  week  trial,  a jury  in  the 
Circuit  Court  for  Prince  George’s  County 
concluded  that  the  detectives  had  violated 
Longtin’s  due  process  rights  and  that  the 
County  engaged  in  a pattern  or  practice 
of  violating  the  constitutional  rights  of 
suspects  being  interrogated. 

Longtin,  now  50,  was  consequently 
awarded  a total  of  $6.4  million--$5.2 
million  in  compensatory  damages  and 
$1.2  million  in  punitive  damages-  against 
the  County,  detectives  Herndon  and 
Clark,  and  two  others,  Troy  Harding  and 
Robert  J.  Frankenfield,  both  of  whom 


remain  on  active  duty.  Herndon’s  status 
is  unknown. 

“The  jury  found  that  county  detec- 
tives engaged  in  a pattern  of  violating  the 
rights  of  defendants,  said  Cary  J.  Hansel, 
one  of  Longtin’s  attorneys.  “We  hope  this 
signals  the  end  of  lengthy,  coercive  police 
interrogations  in  Prince  George’s  County,” 
said  Timothy  F.  Maloney,  another  of 
Longtin’s  attorneys. 

In  the  fiscal  year  ending  in  June  2006, 


Prince  George’s  County  paid  out  more 
than  $4.6  million  in  verdicts  and  settle- 
ments alleging  abuse  by  county  police. 
Longtin  was  represented  by  attorneys 
Hansel,  Maloney,  and  Steven  B.  Vinick,  of 
the  Greenbelt,  Maryland,  law  firm  Joseph, 
Green wald  & Laake.  See:  Longtin  v.  Prince 
George’s  County , Prince  George’s  Circuit 
Court,  Case  No.  CAL  01-23689. 

Additional  source:  washingtonpost.  com 
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TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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Joe  Arpaio:  America’s  Toughest  Sheriff  or  Most  Corrupt? 

by  Alex  Friedmann 


Joe  M.  Arpaio,  the  head  lawman 
over  Maricopa  County,  Arizona, 
bills  himself  as  “America’s  Toughest 
Sheriff.”  While  “toughest”  may  be  subject 
to  debate  (literally  - in  September,  2006 
Arpaio  debated  L.A.  County  Sheriff  Le- 
roy Baca  over  who  ran  the  strictest  jail), 
there  is  little  doubt  that  Sheriff  Joe  enjoys 
nationwide  notoriety. 

When  most  people  hear  Arpaio’s 
name  they  think  about  the  austere  condi- 
tions at  his  infamous  outdoor  tent  city  jail: 
Prisoners  forced  to  wear  pink  underwear 
and  striped  uniforms;  temperatures  of  100 
degrees  and  above;  no  coffee,  smoking  or 
pornographic  magazines  allowed;  chain 
gang  work  crews;  and  two  meals  a day 
that  cost  only  $.30  per  prisoner,  with  an 
emphasis  on  green  bologna.  Sheriff  Joe 
likes  to  boast  that  he  spends  twice  as  much 
on  meals  for  the  dogs  and  cats  he  keeps 
in  an  air-conditioned  rescue  center.  Most 
recently  Arpaio  removed  Kool-Aid  from 
the  jail’s  menu. 

When  criminal  justice  advocates  hear 
Arpaio’s  name,  however,  they  think  about 
someone  who  has  little  respect  for  civil, 
and  human,  rights.  Consider  the  prison- 
ers who  have  been  killed  or  injured  in  the 
sheriff’s  lock-ups.  In  January,  1999,  Mari- 
copa County  paid  $8.25  million  to  settle  a 
wrongful  death  suit  filed  by  the  estate  of 
prisoner  Scott  Norberg,  who  was  Tasered 
and  placed  in  a restraint  chair.  That  same 
year  a jury  awarded  $1.5  million  to  Tim 
Griffin,  a jail  prisoner  who  was  denied 
treatment  for  a perforated  ulcer.  On  March 
24,  2006,  a federal  jury  returned  a $9  mil- 
lion verdict  against  the  county  in  a case 
involving  a mentally  ill  prisoner,  Chalres 
Agster  III,  who  died  after  being  forcibly 
restrained  by  deputies.  Most  recently,  on 
September  11,  2006,  Arpaio  settled  a law- 
suit regarding  a controversial  “jail  cam” 
that  he  had  installed,  which  broadcast 
video  of  pre-trial  detainees,  including  fe- 
male prisoners,  on  the  Internet. 

The  list  of  litigation  against  Arpaio 
goes  on  and  on.  Four  other  wrongful 
death  suits  against  the  Maricopa  County 
Sheriff’s  Office  are  still  pending  - includ- 
ing one  involving  the  April  15, 2003  death 
of  Brian  Scott  Crenshaw,  a legally  blind 
prisoner  who  was  allegedly  beaten  into 
a coma  by  jail  guards;  he  later  died  at  a 
hospital.  According  to  Sheriff  Joe,  Cren- 
shaw fell  off  a bunk.  A claim  was  also  filed 


against  the  county  following  the  January 
23,  2005  death  of  Deborah  Braillard,  a 
diabetic  prisoner  at  the  Maricopa  Co. 
jail  who  didn’t  receive  insulin  for  three 
days.  “It’s  part  of  business,”  Arpaio  once 
quipped.  “You  don’t  stop  the  wheels  of 
government  because  some  civil  liberties 
group  is  going  to  sue  you.”  Apparently 
he  doesn’t  stop  the  wheels  of  government 
even  when  they  run  over  and  kill  people 
housed  in  his  jails,  either. 

But  there  is  another,  more  sinister  side 
to  Sheriff  Arpaio  that  people  seldom  see. 
Political  dirty  tricks,  vindictive  actions 
against  newspapers  that  print  unflattering 
articles,  secretive  real  estate  holdings,  and 
retaliation  against  his  own  employees  are 
all  hidden  under  the  thin  veneer  of  his 
law-and-order  facade. 

Down-and-Dirty  Politics, 
Arpaio-style 

In  2004,  Arpaio  faced  a serious  chal- 
lenge in  the  primary  election  from  retired 
police  commander  Dan  Saban.  Despite  an 
obvious  conflict  of  interest,  Arpaio’s  staff 
began  investigating  dubious  claims  of 
sexual  misconduct  raised  by  Saban’s  foster 
mother,  who  accused  him  of  having  raped 
her  30  years  before.  The  sheriff’s  office 
released  details  of  the  investigation  to  a 
Channel  1 5 reporter,  Robert  Koebel,  who 
aired  the  damning  story.  Saban  flatly  de- 
nied the  allegations  and  accused  Arpaio’s 
office  of  a political  smear  campaign.  The 
rape  charges  were  turned  over  to  the  Pima 
County  Sheriff’s  Office,  which  declined  to 
prosecute.  Koebel  was  later  fired  after  it 
was  discovered  he  had  made  a donation 
to  Arpaio’s  re-election  campaign  before 
airing  the  rape  investigation. 

The  damage,  however,  had  already 
been  done;  Arpaio  narrowly  won  the 
primary  and  went  on  to  win  another  term 
in  the  general  election.  After  securing  his 
political  future,  the  payback  began.  On 
March  31,  2005,  sheriff’s  deputies  con- 
ducted a raid  on  a towing  business  owned 
by  Lee  Watkins.  Watkins,  a former  state 
prison  construction  chief,  had  actively 
campaigned  for  one  of  Ar  paio’s  challeng- 
ers; his  attorney  described  the  sheriff’s 
investigation  as  being  politically  motivated. 
Two  weeks  later,  on  April  14,  Arpaio’s 
henchmen  raided  the  home  of  political 
activist  Chuck  Carpenter,  who  also  had 
supported  one  of  the  sheriff’s  rivals. 


Arpaio’s  opponents,  not  content 
with  his  election  win,  spearheaded  an 
effort  to  recall  the  controversial  sheriff. 
But  on  April  16,  2005,  the  Recall  Arpaio 
campaign  office  was  burglarized  and  a 
computer  stolen  that  contained  con- 
tact information  for  hundreds  of  recall 
supporters.  Other  items  of  value  were 
reportedly  left  behind.  Although  rumors 
circulated  that  the  sheriff's  lackeys  were 
behind  the  break-in,  the  crime  remains 
unsolved.  The  recall  campaign  was  un- 
successful. 

Additionally,  Arpaio  has  been  ac- 
cused of  currying  political  favors  by 
granting  special  treatment  to  high-profile 
prisoners.  According  to  the  Phoenix  New 
Times,  an  independent  weekly  newspaper, 
when  country  music  star  Glen  Campbell 
reported  to  serve  ten  days  for  DUI  in 
July  2004,  he  was  housed  at  the  sheriff’s 
air-conditioned  Mesa  facility  rather  than 
the  tent  city  jail.  Campbell  stated  he 
didn’t  wear  pink  underwear  or  a striped 
uniform;  he  had  a one-man  cell  and  was 
allowed  to  leave  during  the  day  to  take 
care  of  business  matters.  He  also  gave  a 
free  concert  at  the  tent  jail  while  serving 
his  short  sentence,  which  generated  a great 
deal  of  publicity  for  Arpaio  in  advance  of 
the  primary  election. 

Phoenix  businessman  Joseph  Deihl  II 
was  also  spared  serving  a 15 -day  sentence 
at  the  humiliating  tent  city  jail  in  January 
2004  following  his  conviction  on  a solici- 
tation charge.  He  was  instead  housed  at 
the  Mesa  facility,  where  he  was  allowed  a 
cell  phone  and  other  perks.  This  was  after 
Deihl’s  family  donated  over  $11,000  to 
Arpaio’s  election  campaign. 

On  November  3,  2004,  Rob  Koebel, 
the  TV  reporter  who  had  aired  the  rape 
allegations  against  Arpaio’s  opponent  in 
the  primaries,  headed  to  jail  to  serve  a 
12-day  sentence  for  DUI.  He,  too,  didn’t 
stay  at  the  tent  city  jail  but  was  instead 
housed  at  the  much  more  comfortable 
Mesa  facility. 

And  earlier,  in  May  2003,  Mandie 
Brooke  Colangelo,  the  daughter  of  basket- 
ball hall-of-famer  and  sports  team  manager 
Jerry  Colangelo,  served  time  at  the  Mesa 
jail  rather  than  a less-desirable,  over- 
crowded lock-up.  In  apparent  gratitude, 
eight  months  later  her  father  sponsored  an 
Arpaio  fund-raiser  that  added  $50,000  to 
the  sheriff’s  election  coffers,  according  to 
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campaign  finance  records. 

The  New  Times  further  uncovered 
numerous  illegal  contributions  to  Arpaio’s 
election  fund  from  2001-2003,  when  his 
supporters  donated  more  than  the  $350 
limit  allowed  by  law.  No  action  was  taken 
against  the  sheriff  by  the  Maricopa  Coun- 
ty Elections  Department.  It  likely  didn’t 
hurt  that  Don  Overton,  the  son-in-law 
of  elections  director  Karen  Osborne,  was 
employed  as  one  of  Arpaio’s  deputies,  or 
that  Overton’s  uncle,  Tim  Overton,  was 
one  of  the  sheriff’s  top  aides. 

Arpaio  Fights  Freedom  of  the  Press 

Arpaio  repeatedly  has  been  taken  to 
task  by  the  Phoenix  New  Times,  which 
has  reported  extensively  on  his  harsh  jail 
regime  - particularly  when  it  leads  to 
prisoner  deaths  and  large  payouts  from  the 
resulting  lawsuits.  In  apparent  retaliation, 
Arpaio’s  staff  has  refused  to  comply  with 
formal  public  records  requests  submitted 
by  the  New  Times,  and  the  paper  has  hied 
two  lawsuits  against  the  sheriff’s  office  in 
response. 

Further,  in  September,  2004,  Arpaio’s 
deputies  manhandled  one  of  the  news- 
paper’s reporters,  John  Dougherty,  who 
dared  to  ask  the  sheriff  a question  about 
the  records  request.  Granted,  Dougherty 
had  written  a number  of  critical  columns 
regarding  Arpaio,  and  had  referred  to 
him  as  a “brain-addled  geezer”  and  “de- 
mented cretin.”  Lisa  Allen  MacPherson, 
public  information  officer  for  the  sheriff’s 
office,  stated  they  did  not  recognize  the 
New  Times,  which  has  been  publishing 
since  1970,  as  “a  legitimate  newspaper.” 
Dougherty  was  also  told  he  had  been 
placed  under  criminal  investigation  at 
Arpaio’s  direction  because  he  had  pub- 
lished the  sheriff’s  home  address,  which 
can  be  obtained  through  publicly-avail- 
able  records. 
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Arpaio  has  crossed  swords  with  an- 
other Arizona  newspaper,  the  West  Valley 
View,  which  criticized  the  sheriff  in  an  Oc- 
tober 3, 2006  article  for  failing  to  inform 
the  community  about  a pair  of  attempted 
child  abductions.  The  inflammatory 
headline  of  the  story  read,  “Sheriff  as 
Dangerous  as  a Child  Predator.”  Three 
weeks  later  Arpaio’s  county-appointed 
attorney,  Dennis  Wilenchik,  sent  a let- 
ter to  the  paper  demanding  a retraction, 
calling  the  headline  “dangerous”  because 
it  was  a personal  attack  on  the  sheriff. 
Arpaio  had  previously  restricted  the 
View’s  access  to  press  releases  from  the 
sheriff’s  office  due  to  the  newspaper’s 
unflattering  coverage.  The  View  filed 
suit  in  Maricopa  County  Superior  Court 
and  a judge  ordered  the  sheriff  to  send 
press  releases  to  the  paper  just  as  he  does 
for  other  news  organizations,  terming 
Arpaio’s  failure  to  provide  such  public 
information  “petty.” 

Such  pettiness  is  apparently  at  odds 
with  the  Maricopa  County  Sheriff  Office’s 
website,  which  states  they  have  a “very 
open  policy  when  it  comes  to  the  media.” 
The  site  also  quotes  Arpaio  as  saying,  “we 
have  nothing  to  hide  and  nothing  to  fear.” 
America’s  Toughest  Sheriff  apparently 


Choose  from  1 000’s  of  Great  Gifts 

Buy  quality  gifts  for  friends  & loved  ones. 
Electronics,  toys,  magazines,  fragrances, 
gourmet  foods,  handbags,  flowers  & 
more.  Reliable  delivery.  Fast,  fair,  friendly 
gift  service.  Orders  confirmed  by  request. 
Send  name,  address  and  $5.00  (or  13  - 390 
stamps)  for  gift  catalog  and  brochures 
along  with  complete  ordering  details. 
Quixtar  affiliated  independent  business 
owner.  Try  us  once  and  you’ll  be  back. 
The  Gift  Wizard 
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CALIFORNIA  HABEAS  HANDBOOK 
5th  Edition  Now  Shipping! 

A PRACTICAL  GUIDE  TO  STATE  AND 
FEDERAL  HABEAS  UNDER  AEDPA 

By  Kent  Russell,  PLN  Columnist  (“Habeas  Hints”) 

• Completely  Revised:  Autumn,  2006 
• All-New  Habeas  Grounds  Table 

• Appx.  w / Actual  Russell  Documents 

Cost  = $39.99  for  prisoners  (others  add  $10). 
Send  check  or  money  order  to: 

Kent  Russell  (C.H.H.) 

2299  Sutter  Street 
San  Francisco,  CA  94115 
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Attention  inmates:  You  need  mail  when  you’re  in  jail!! 

Here  is  all  the  information  you  need  to  place  your  ad  on 

www.inmate-connection.com 

First  name,  last  name,  inmate  ID#,  facility  name, 
COMPLETE  Mailing  Address,  your  sex,  D.O.B.,  race. 
Interested  in  men,  women,  friends  or  legal  help  (choose  1). 
Convicted  of,  release  date.  All  ads  run  for  1 year. 

Send  200  word  ad,  photo  and  $25.00  check  or  money  order  to: 
lnmate-Connection.com 
P.O.  Box  83897 
Los  Angeles,  CA  90083 

We  will  return  your  photo  along  with  a copy  of  your  web  page. 
lnmate-Connection.com  is  a legitimate  service  registered  in 
the  State  of  California.  Price  doubled  for  all  extras. 

Send  self-addressed  stamped  envelope  for  all  inquiries. 
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Arpaio  (cont.) 


does  have  something  to  hide,  however:  His 
suspicious  real  estate  transactions. 

Sheriff  Joe’s  Secret 
Real  Estate  Holdings 

During  his  investigation  into  various 
improprieties  involving  Arpaio,  New  Times 
reporter  John  Dougherty  came  across  some 
interesting  information:  America’s  Toughest 
Sheriff  is  apparently  a very  shrewd  investor, 
as  he  and  his  wife,  Ava,  own  more  than  $2 
million  in  real  estate  holdings.  What’s  more, 
the  Arpaios  have  paid  around  $690,000 
in  cash  to  purchase  three  properties  since 
1995  - which  is  impressive  considering 
the  sheriff’s  annual  salary  of  $78,000  and 
federal  retirement  pay  of  approximately 
$65,000. 

The  true  scope  of  Arpaio’s  commer- 
cial and  residential  real  estate  portfolio  is 
unknown  because  most  of  the  records  have 
been  sealed  pursuant  to  a court  order.  Under 
Arizona  law,  records  can  be  sealed  to  protect 
the  home  addresses  of  law  enforcement, 
judicial  and  other  criminal  justice-related 
officials.  Sheriff  Joe  obtained  such  a court 
order  in  July  2001;  however,  rather  than 
sealing  only  those  real  estate  records  related 
to  his  personal  residence,  ail  records  con- 
cerning Arpaio’s  property,  including  deeds, 
mortgages  and  titles,  were  made  confiden- 
tial. The  New  Times  filed  suit  to  unseal  the 
records  but  lost  in  Superior  Court. 

The  few  Arpaio  real  estate  documents 
that  were  not  purged,  apparently  by  accident, 
revealed  a $250,000  cash  purchase  of  two 
commercial  spaces  in  a Scottsdale  strip 
mall  and  the  $440,000  cash  purchase  of  a 
two-story  commercial  building  in  Fountain 
Hills.  Records  related  to  six  other  proper- 
ties owned  by  the  Arpaios  are  sealed,  and 
the  sheriff  has  refused  requests  to  provide 
details  about  his  real  estate  transactions.  The 
property  records  of  Arpaio’s  top  aide,  David 
Hendershott,  are  also  confidential. 

The  commercial  real  estate  documents 
of  ordinary  citizens,  who  don’t  enjoy  the 
exalted  position  that  Sheriff  Joe  occupies, 
are  publicly  available,  of  course.  Evidently 
Arpaio  does  not  just  uphold  the  law.  He’s 
above  the  law. 

Rewarding  the  Loyal, 
Punishing  the  Disloyal 

Arpaio  has  ruled  over  the  Maricopa 
County  Sheriff’s  Office  as  if  it  were  his 
personal  fiefdom  - and  woe  to  anyone 
who  angers  the  king.  On  November  6, 
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2002,  the  county  agreed  to  pay  $200,000 
to  settle  a wrongful  termination  suit 
filed  by  former  sheriff’s  employee  Steve 
Barnes,  who  served  as  vice  president  of  the 
Deputies’  Law  Enforcement  Association. 
Barnes  had  disclosed  that  Arpaio’s  office 
was  involved  in  wire-tapping  another 
former  employee,  Tom  Bearup,  and  had 
put  county  attorney  Rick  Romley  under 
surveillance.  Bearup  was  running  for  sher- 
iff against  Arpaio  at  the  time. 

In  the  November,  2004  primary  elec- 
tion, several  members  of  the  sheriff’s 
SWAT  team  supported  Dan  Saban, 
Arpaio’s  opponent.  Soon  afterwards  those 
employees,  including  two  commanders, 
were  transferred  off  the  elite  team  - and 
the  SWAT  team  itself  was  disbanded  after 
two  other  members  who  were  wounded 
in  a shootout  publicly  criticized  Arpaio’s 
leadership. 

According  to  extensive  research  by 
the  East  Valley  Tribune,  deputies  who  sup- 
ported Saban  in  the  primary  subsequently 
received  less  favorable  job  assignments, 
while  employees  who  supported  Arpaio 
and  donated  to  the  sheriff’s  campaign 
received  promotions.  Following  the  2004 
election  more  than  150  deputies  and  jail 
guards  were  transferred  to  different  posi- 
tions. “This  is  flat-out  punishment,”  said 
Chris  Gerberry,  president  of  the  Maricopa 
County  Deputies/Detention  Officer  As- 
sociation. 

Brian  Livingston,  executive  director 
of  the  Arizona  Police  Association,  agreed, 
stating,  “If  employees  speak  out  against 
the  sheriff,  they  can  almost  be  assured 
that  an  internal  investigation  will  be  un- 
dertaken and  any  prime  position  they  have 
will  be  in  jeopardy  of  being  lost.” 

Arpaio  is,  however,  generous  to  those 
employees  he  favors.  In  the  wrongful  death 
case  of  Charles  Agster  III  mentioned 
above,  the  deputies  who  were  involved 
in  Agster ’s  death  were  rewarded  with 
promotions.  “What  kind  of  system  is 
that?  What  does  that  tell  you  about  the 
culture  of  the  sheriff’s  department?” 
asked  Michael  Manning,  the  attorney 
who  represented  Agster’s  parents  in  their 
successful  lawsuit. 

Arpaio  keeps  tight  control  over  a 
small  group  of  close  aides  - his  inner  circle 
at  the  sheriff’s  office.  When  one  of  those 
employees,  Leo  Richard  Driving  Hawk, 
was  convicted  of  felony  fraud  charges  in 
August  2005,  Arpaio  still  kept  him  on  the 
payroll  for  over  four  months,  possibly  to 
keep  his  mouth  shut  about  what  he  knew 
regarding  the  sheriff’s  activities. 
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Previously,  in  November  2003,  Ar- 
paio let  his  deputies  engage  in  sexual  acts 
with  prostitutes,  including  disrobing  and 
fondling  them,  during  an  undercover 
sting  operation  that  resulted  in  dozens  of 
arrests.  Prosecutors  threw  out  sixty  of  the 
cases  due  to  the  deputies’  improper  con- 
duct. True  to  form,  it  seems  that  Sheriff 
Joe  is  willing  to  break  the  law  in  order  to 
enforce  the  law. 

Tide  Turning  Against  America’s 
Toughest  Sheriff? 

While  Arpaio  claims  he  has  high  pub- 
lic approval  ratings,  not  everyone  likes  the 
Arizona  lawman.  The  sheriff’s  draconian 
jail  has  been  condemned  by  Amnesty  In- 
ternational. There  are  several  anti- Arpaio 
websites,  including  www.arpaio.com  and 
www.MothersAgainstArpaio.com,  the 
latter  run  by  “mothers  and  women  whose 
loved  ones  and  friends  have  been  abused 
or  neglected  by  Sheriff  Joe  Arpaio  and  his 
employees  ....” 

Over  the  past  several  years  a dozen 
people  have  been  prosecuted  for  making 
death  threats  against  the  controversial 
sheriff.  Even  Matt  Salmon,  director  of 
the  Arizona  Republican  Party,  has  said 
of  Arpaio  (also  a Republican,  of  course), 
“I  don’t  respect  him,”  and  “I  don’t  think 
he’s  playing  with  a full  deck.”  Various  law 
enforcement  agencies  have  voted  no  confi- 
dence in  Arpaio’s  performance  as  sheriff, 
and  in  2004  he  won  re-election  with  only 
56%  of  the  ballot,  hardly  a show  of  over- 
whelming public  support.  However,  he  has 
the  highest  approval  ratings  of  any  elected 
official  in  Arizona. 

If  more  Maricopa  County  residents 
were  aware  of  Arpaio’s  behind-the-scenes 
political  tricks,  his  retaliation  against  his 
own  employees,  his  disrespect  for  the  law 
and  his  suspicious  personal  real  estate 
dealings,  they  might  lose  respect  for  - and 
refuse  to  re-elect  - America’s  self-pro- 
claimed “Toughest  Sheriff.”  Or  not. 

Note:  Special  thanks  to  the  excellent 
reporting  done  by  the  Phoenix  New  Times, 
which  contributed  greatly  to  this  article. 
Coverage  of  Arpaio’s  ethically-question- 
able  behavior  is  sorely  lacking  in  Phoenix’s 
mainstream  paper,  the  Arizona  Republic 
- possibly  because  that  publication’s 
deputy  editorial  page  editor,  Phil  Boas,  is 
Sheriff  Arpaio’s  son-in-law. 

Sources:  East  Valley  Tribune,  West  Valley 
View,  Phoenix  New  Times,  Arizona  Repub- 
lic, Sonoran  News,  www.mcso.org 
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California  DOC  Wage  Audit:  Guards  Overcharged  State 
$12  Million  for  Union  Business  Leave 


California’s  Office  of  the  Inspector 
General  (OIG),  the  state  Legislature’s 
watchdog  over  prison  operations,  reviewed 
guards’  use  of  leave  for  union-related  busi- 
ness and  found  that  California  Department 
of  Corrections  and  Rehabilitation  (CDCR) 
accounting  controls  were  so  loose  as  to  put 
in  grave  doubt  the  validity  of  $12  million  of 
such  charges  between  2000  and  2006.  Correc- 
tions Secretary  James  Tilton,  himself  a former 
business  manager  in  CDCR,  admitted  the 
problems  described  in  the  OIG’s  June  2006 
Special  Report  into  Management  of  Union 
Leave  Time  by  CDCR  and  promised  a 10- 
point  remedial  plan. 

Under  California’s  Ralph  C.  Dills  Act 
(Government  Code  §§  3512-3524),  labor 
unions  representing  state  agencies  such  as  the 
California  Correctional  Peace  Officers  Asso- 
ciation (CCPOA)  must  be  provided  reasonable 
time  off  for  a reasonable  number  of  union 
representatives  to  conduct  union  business  on 
the  job  site,  without  loss  of  compensation. 
California’s  prison  guards,  represented  in 
Bargaining  Unit  6 (BU6),  negotiated  for  five 
categories  of  such  union-business  leave  in  their 
2000-2006  contract. 

The  largest  category,  “Release  Time 
Bank,”  permits  the  approximately  30,000 
union  members  to  donate  some  of  their  per- 
sonal leave  hours  (e.g.,  vacation)  to  a “bank” 
that  can  be  drawn  down  by  union  representa- 
tives to  pay  for  union  business  they  do  while 
on  the  job.  The  CCPOA’s  most  recent  six 
year  contract  provides  that  up  to  10,000  hours 
may  be  thus  “banked.”  [This  cap  is  presently 
being  disputed  in  court.]  Thus,  union  mem- 
bers “pay”  for  then-  union  representatives’ 
time,  in  one  sense.  But  in  another  sense,  the 
taxpayers  pay  for  it  because  CDCR  must 
hire  extra  workers  to  do  the  work  of  those 
away  on  union  business.  However,  the  OIG 
determined  that  a staggering  197,802  horn's 
had  been  “withdrawn”  by  rank-and-file  union 
representatives^  and  another 24,687  hours  were 
used  by  supervisors.  The  10,000  hour  cap  was 
intended  to  avoid  such  excesses. 

The  second  category  is  “Official  Business 
- Informal,”  which  permits  union  representa- 
tives to  assist  members  at  performance  reviews, 
investigations,  grievances  and  personnel  hear- 
ings. The  state  pays  for  such  costs. 

“Official  Business  - Union”  is  the  category 
for  labor  negotiations,  arbitration  hearings,  and 
contract  negotiations  This,  too,  is  paid  for 
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by  the  state. 

“Union  - Paid  Leave”  covers  such  things 
as  meetings  not  covered  by  the  Dills  Act.  The 
union  is  to  be  billed  for  these  hours. 

Finally,  “Activist  Release  Time”  allows 
rank-and-file  members  to  go  the  annual  union 
“conference”  without  loss  of  compensation. 
Attending  this  annual  confab,  held  in  Las 
Vegas,  is  paid  for  by  the  state,  with  a budget 
of  $368,000  per  year. 

In  reviewing  the  use  of  union  leave,  the 
OIG  found  many  flaws.  “It  was  a bit  like 
auditing  spaghetti,  and  our  apologies  to  spa- 
ghetti,” mused  Chief  Deputy  Inspector 
General  Brett  Morgan.  CDCR  did  not  es- 
tablish sound  accountingfor  the  release  bank, 
in  violation  of  the  Financial  Integrity 
and  State  Manager’s  Accountability  Act 
of  1983.  The  errors  made  it  impossible  to 
tell  whether  the  release  bank  was  overdrawn. 
The  union  kept  its  own  records  on  union  leave, 
which  were  irreconcilable  with  CDCR  records. 
CDCR  badly  blew  the  10,000  hour  six-year 
leave  cap,  with  cumulative  withdrawals  of 
122,367  hours  just  four  years  into  the  six- 
year  contract.  Supervisors’  release  time  was 
similarly  not  managed,  and  release  time  was 
improperly  allowed  without  verifying 
authorization. 

Abuses  were  so  egregious  as  to  permit  one 
individual  to  be  on  such  leave  continuously 
for  6 and-a-half  yeara  He  was  on  a prison’s 
payroll  the  whole  time,  but  never  worked 
there.  Nonetheless, 
he  claimed  every 
holiday  (for  which 
he  received  regular 
pay,  holiday  credit 
and  four  hours  of 
holiday  pay  [this 
scam  was  worth 
$8,000  in  one  year 
alone])  and  never 
charged  any  vacation 
time,  leaving  him 
with  a total  leave  bal- 
ance of  2,376  hours 
by  November  2005. 

Upon  his  retirement, 
this  would  result  in  a 
$1 16,000  lump  sum 
payment. 

The  OIG  also 
found  that  CDCR 
failed  to  bill  the  union 


for  reimbursements  due  the  Department . And 
CDCR  never  requested  legislative  funding  for 
BU6-authorized  leave  for  the  three  union  execu- 
tive vice-presidents  authorized  to  be  released 
from  all  prison  job  duties  and  for  the  43  union 
chapter  presidents  to  get  one  day  per  week  off 
for  union  business.  This  resulted  in  an  un- 
funded liability  of  $900,000  for  CDCR. 

Finally,  at  party  time  - the  annual  union 
Las  Vegas  bash  — CDCR  authorized 
$400,000  in  excess  of  the  $368,000  au- 
thorized for  sending  guards  to  the  annual 
“conference. ’’The  OIG  believed  that  even  this 
excess  may  be  understated  due  to  incor- 
rectly coded  deductions  from  the  release 
“time  bank.” 

In  conclusion,  the  OIG  recommended  nine 
remedies  to  tighten  up  on  the  waste,  which 
Secretary  Tilton  agreed  would  be  com- 
pleted in  about  a year’s  time.  See:  Special 
Report  into  Management  of  Union  Leave 
Time  by  CDCR,  Office  of  the  California 
Inspector  General,  July  20,  2006.  PI 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 
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• Medical  Neglect 

• Criminal  Appeals 

• Parole  Issues 
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Florida  Warden  Susceptible  to  Liability  in  Valdes’  Murder; 

Suit  Settles  for  $1,169,923.42 


While  former  Florida  Depart- 
ment of  Corrections  director 
James  Crosby  was  never  charged  in  the 
murder  of  Florida  death  row  prisoner 
Frank  Valdes,  the  Eleventh  Circuit  Court 
of  Appeals  has  held  that  Valdes’  family 
presented  sufficient  evidence  that  Crosby 
fostered  a “culture  of  abuse”  as  warden  of 
the  Florida  State  Prison  (FSP)  in  Starke, 
overcoming  his  qualified  immunity  de- 
fense. This  ruling  is  a significant  holding 
on  supervisory  liability. 

Valdes  was  beaten  so  violently  by 
guards  at  FSP  that  a doctor  testified  at  the 
trial  of  four  guards  in  2002  that  Valdes’s 
injuries  were  consistent  with  being  in 
a car  wreck.  He  could  only  have  been 
stomped  to  death,  said  the  doctor.  The  full 
details  of  Valdes’s  death  and  the  guards’ 
subsequent  murder  trial,  which  resulted 
in  acquittals,  was  previously  reported  in 
PLN.  Valdes  was  on  death  row  for  killing 
a state  prison  guard  in  an  escape  attempt. 
Valdes  was  beaten  so  severely  that  both 
his  testicles  were  crushed,  all  his  ribs  were 
broken,  and  he  had  boot  prints  on  his  face. 
[See:  PLN,  Oct.  1999,  p.  1], 

Crosby  took  over  as  warden  of  FSP  in 
February  1998.  The  former  warden,  Ron 
McAndrew,  had  several  telephone  conver- 
sations with  Crosby,  warning  there  were 
certain  guards  who  were  abusive  to  prison- 
ers and  should  be  kept  out  of  high  profile 
areas.  “They  were  out  of  hand  and  I was 
afraid  they  would  kill  an  inmate,”  testified 
McAndrew  in  a deposition.  McAndrew 
taped  a list  of  dangerous  guards’  names 
to  the  center  drawer  of  the  desk  Crosby 
was  taking  over. 

One  of  the  guards  McAndrew 
specifically  warned  Crosby  about  was 
Timothy  Thornton,  who  eventually  was 
involved  in  Valdes’s  murder.  Rather  than 
rein  in  Thornton,  Crosby  promoted  him 
from  lieutenant  to  captain  and  gave  him 
preferential  housing.  “[Crosby  was]  told 
he  has  a potential  killer  on  his  hands 
and  he  promotes  the  guy  from  lieuten- 
ant to  captain,”  said  McAndrew  in  a 
deposition. 

Crosby  was  advised  that  Thornton 
was  involved  in  beating  a prisoner  so 
severely  that  the  prisoner  had  to  be 
“airlifted  by  helicopter  to  a hospital, 
where  he  remained  for  nine  days  and 
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was  treated  for  extensive  injuries  and 
spent  several  months  recuperating.”  See: 
Skrtich  v.  Thornton,  280  F.3d  1295  (11th 
Cir.  2002). 

Thornton  was  described  as  “an  ex- 
tremely dangerous  person  . . . [T]his  guy’s 
a walking  hand  grenade  ...  and  the  pin’s 
pulled,”  McAndrew  told  Crosby.  “You 
need  to  get  him  off  the  payroll.”  Instead, 
Crosby  promoted  him  and  assigned  him  to 
X-wing,  where  Valdes  was  housed. 

FSP  “had  a notorious  reputation  for 
the  beating  of  inmates.”  Crosby  refused 
McAndrew ’s  offer  of  a “desk  audit”  to  re- 
view the  problem.  Crosby  also  had  guard 
Montrez  Lucas  transferred  to  FSP.  Lucas 
previously  had  been  suspended  for  beating 
a prisoner,  bragging  how  he  had  not  been 
terminated  for  the  offense. 

Lucas  became  Crosby’s  training  of- 
ficer, teaching  guards  how  to  take  “free 
shots”  while  prisoners  were  handcuffed 
and  how  to  use  chemical  agents  without 
required  notice  or  after  the  prisoner 
became  compliant,  reviewing  medical 
reports  before  completing  use  of  force 
forms  to  ensure  conformity,  and  bringing 
prisoners  to  the  medical  ward  for  treat- 
ment of  minor  injuries  and  then  beating 
them  severely  after  they  were  returned  to 
their  cells. 

Lucas  and  Thornton  were  both  in- 
volved in  Valdes’s  killing.  It  was  alleged 
they  beat  Valdes,  took  him  to  medical 
for  treatment  of  minor  injuries,  and  then 
inflicted  injuries  that  would  kill  him  after 
he  was  returned  to  his  cell. 

When  Crosby  became  FSP’s  warden 
he  discontinued  McAndrew ’s  policy  of 
videotaping  prison  cell  extractions,  which 
could  be  viewed  as  a “message  to  correc- 
tions officers  that  the  administration  at 
FSP  was  going  to  permit  further  abuse  of 
inmates,”  the  Eleventh  Circuit  said. 

Andrew  McRoe,  FSP’s  chaplain 
from  1994  to  1999,  testified  that  after 
Crosby  became  warden  there  was  more 
of  a “hands-off”  approach  than  under 
prior  wardens,  thus  permitting  the  “good 
old  boys”  network  of  guards  to  mistreat 
prisoners. 

“Evidence  was  submitted  that  despite 
having  the  abuse  of  force  complaints  and 
use  of  force  reports  forwarded  to  him, 
Crosby  did  not  read  them.  Rather,  Crosby 


delegated  the  responsibility  of  handling 
complaints  to  his  secretary,  who  had  no 
law  enforcement  background,”  noted  the 
appellate  court. 

Many  complaints  from  prisoners  al- 
leging abuse  were  sent  to  Crosby’s  office. 
One  came  from  Seburt  Connor,  a prisoner 
who  begged  Crosby  to  remove  Valdes 
from  X-wing  because  a guard  told  Con- 
nor that  Valdes  was  “going  to  die”  at  the 
hands  of  guards. 

Crosby  was  “on  notice  of  the  need 
to  correct  or  to  stop”  abuse  by  guards, 
and  the  question  of  whether  there  was 
a pervasive  risk  of  harm  to  Valdes  and 
other  prisoners  was  a question  for  the 
jury,  the  Eleventh  Circuit  found.  It  was 
clearly  established  at  the  time  of  Valdes’s 
death  that  persons  charged  with  directing 
the  governance,  discipline  and  policy  of 
the  prison  and  enforcing  its  orders,  rules 
and  regulations  could  bear  liability  if 
they  failed  to  take  proper  steps  to  prevent 
harm. 

The  district  court’s  order  denying 
Crosby’s  motion  for  summary  judgment 
based  on  qualified  immunity  was  affirmed. 
See:  Valdes  v.  Crosby,  450  F.3d  1231  (11th 
Cir.  2006). 

Following  the  appellate  ruling,  the 
State  of  Florida  settled  Valdes’  wrongful 
death  suit  on  January  17,  2007,  agreeing 
to  pay  the  Valdes  family  $737,500.  The 
law  firm  that  litigated  the  case,  Rubin  & 
Rubin,  was  awarded  $331,875  in  fees  and 
$100,548.42  in  costs.  The  total  award  was 
$1,169,923.42. 

“They  spent  millions  of  taxpayer  dol- 
lars to  fight  us  unnecessarily  just  to  agree 
with  us  in  the  end,”  said  Guy  Rubin,  who 
represented  the  Valdes  family.  None  of 
the  individual  guards  involved  in  Valdes’ 
murder  were  required  to  contribute  to  the 
settlement  payment. 

After  serving  as  warden  at  FSR 
Crosby  was  promoted  in  2003  to  Secre- 
tary of  the  Florida  Dept,  of  Corrections 
by  Governor  Jeb  Bush.  Crosby  served  in 
that  position  until  February  2006,  when  he 
was  forced  to  resign  after  being  charged  in 
connection  with  taking  $130,000  in  kick- 
backs  from  vendors.  He  pleaded  guilty 
on  July  5,  2006;  his  sentencing  has  been 
postponed  until  April  2007.  [See:  PLN, 
Dec.  2006,  p.l].  F! 
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Prisoners  Sell  Art  Through 
Prison  Art  Gallery 

by  Nancy  Hochman 


Creating  art  can  expand  our  hu- 
man experience  and  help  us 
grow.  For  prisoners,  having  contact  with 
the  outside  world  is  crucial  because  many 
are  in  a place  where  educational  programs, 
letters  or  visits  are  rare  or  non-existent. 
The  Prisons  Foundation  strives  to  make 
things  better  for  the  prisoners  who  want 
to  express  their  creativity. 

The  Prisons  Foundation  is  a non- 
profit organization  based  in  Washington, 
DC  that  promotes  arts  and  education  in 
prisons  as  well  as  alternatives  to  incar- 
ceration. 

Prisons  Foundation  Director,  Dennis 
Sobin,  is  a former  prisoner  who  spent  1 1 
years  behind  bars.  “There  is  a need  for 
people  on  the  inside  to  be  recognized  for 
the  art  they  create  in  prison.  Art  human- 
izes prisoners  - it  encourages  them  not  to 
give  up,”  Sobin  believes. 

The  Prison  Art  Gallery  is  located  a 
few  blocks  from  the  White  House  at  1600 
K Street  NW,  Suite  501,  Washington, 
DC  and  is  open  seven  days  a week.  Last 
year  302  prisoner  artists  sent  artwork  or 
crafts,  and  83  sold  at  least  one  work.  The 
Prisons  Foundation  promotes  its  artwork 
very  enthusiastically.  A few  prison  artists 
have  been  very  popular  - selling  every 
single  piece  of  artwork  at  the  gallery 
and  art  shows  the  foundation  sponsors. 
Others  have  sold  several  pieces  and  have 
remaining  pieces  that  will  continue  to  be 
exhibited.  Sometimes,  a piece  ignored  one 
day,  may  sell  the  next. 

Unfortunately,  some  prisons  do  not 
allow  prisoners  to  sell  their  art  and  collect 
the  funds  from  the  sale.  Therefore,  some 
artists  donate  the  proceeds  to  a charity  of 
their  choosing,  or  have  them  sent  to  their 
families  or  friends. 

Some  of  the  artwork  is  placed  on  a 
backing  and  covered  with  clear  acetate. 
Some  pieces  are  matted  and  a few  are 
framed.  The  Prisons  Foundation  covers 
those  costs.  The  foundation  also  makes 
photocopies  of  the  artist’s  handwritten 
bios  and  their  art  descriptions  that  are 
placed  on  the  back  of  each  piece.  Enve- 
lope art,  cards  and  other  crafts  are  also 
welcomed  and  sold. 

The  Foundation’s  first  showing  was 
held  in  September,  2004.  In  April  of  2006, 
the  organization  received  a certificate 
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of  appreciation  from  the  National  Or- 
ganization for  Victim  Assistance.  The 
Foundation  tries  to  give  the  highest  per- 
centage from  the  sale  back  to  the  artists. 
Art  experts  have  told  the  Foundation  that 
the  financial  agreement  with  the  artist  is 
fair  and  often  better  than  many  commer- 
cial galleries. 

The  money  to  run  the  Foundation 
comes  from  grants,  generous  donations 
from  individuals  and  organizations,  and 
from  the  sales  of  its  reference  books  that 
go  to  libraries  and  universities  around 
the  nation. 

The  Prisons  Foundation  art  program 
has  been  written  about  regularly  in  the 
Washington  Post.  Articles  have  also  been 
published  in  The  Washington  Diplomat: 
The  International  Newspaper,  Inside  Jour- 
nal, Washington’s  City  Paper  and  several 
newspapers  elsewhere  in  the  country. 

All  prisoners  that  want  to  submit 
artwork  are  sent  forms  and  a brief  sur- 
vey. The  survey  is  used  in  the  Prisons 
Foundation’s  efforts  to  educate  the  public 
about  prisons  and  prison  art.  No  names 
or  institutions  are  revealed  without  per- 
mission. 

“Having  the  general  public  view 
prisoner’s  artwork  has  the  potential  to 
change  things  for  the  better  in  our  nation’s 
prisons,”  said  Carolyn  Sobin,  arts  direc- 
tor. “In  creating  art  many  prisoners  can  be 
confronted  with  their  true  selves.” 

Dennis  Sobin  said,  “Many  prisoners 
have  fragile  self-esteem  that  is  often  fur- 
ther shattered  by  the  hostile  environment 
in  which  they  live.  Our  organization  hopes 
to  better  a prisoner’s  incarceration.” 

In  addition  to  seeking  more  prison 
arts  and  crafts,  the  Prisons  Foundation 
is  currently  looking  for  partner  organiza- 
tions in  other  cities  to  establish  branches 
of  Prison  Art  Gallery.  “We  have  plenty  of 
art  on  hand  to  share  with  other  organiza- 
tions who  are  looking  to  change  public 
perception  of  prisoners  while  generating 
good  revenue  and  publicity  as  we  have 
done  in  Washington,”  said  Dennis. 

More  information  may  be  ob- 
tained by  writing  or  calling  the  Prisons 
Foundation,  1718  M Street  NW,  #151, 
Washington,  DC  20036,  202-393-1511, 
Dennis@Prisonsfoundation.org  or  www. 
PrisonsFoundation.org.  FI 


o 

u 

INMATE 

T 

COLLECT 

S 

CALLING 

1 

4 

D 

LESS!! 

E 

WE  WILL 
HELP  YOU 

C 

CALL  US 

o 

N 

N 

TODAY 

AND  FIND 

E 

OUT  THE 

C 

WAYS 

T 

YOU  CAN 

1 

O 

SAVE  !! 

II 

N 

1 

3 

3 

3 

3 

3 

3 

3 


1-800-270-8810 

Friendly  Staff 
Just  One 
Call  Away 


19 


March  2007 


Hawaii  Settles  DO  J Suit  Over  Unconstitutional  Juvenile  Facility 


The  State  of  Hawaii  settled  a suit 
brought  by  the  United  States 
government,  resolving  a suit  over  uncon- 
stitutional conditions  of  confinement  at 
the  Hawaii  Youth  Corrections  Facility 
(HYCF)  in  Kailua,  Hawaii. 

On  August  16, 2004,  the  United  States 
Department  of  Justice  (DOJ ) launched  a 
year-long  investigation  of  conditions,  pol- 
icies and  practices  at  HYCF.  On  August 
4, 2005,  the  DOJ  issues  a report  declaring 
“a  state  of  chaos”  at  HYCF. 

The  DOJ  Report  made  detailed 
findings  concerning  HYCF  conditions, 
policies,  and  practices.  Major  constitu- 
tional deficiencies  were  found,  including: 
the  failure  to  protect  wards  from  self- 
harm,  staff  violence,  and  youth-on-youth 
violence;  excessive  use  of  disciplinary 
isolation;  lack  of  adequate  supervision; 
and  an  inadequate  grievance  system. 

“Security  staff. . . received  no  training 
in  over  five  years  and  have  no  rules  to  guide 
their  decisions,”  according  to  the  DOJ. 
The  “most  fundamental  problem”  was 
“the  absence  of  policies  and  procedures 
to  govern  the  facility.”  Investigators  found 
that  “staff  and  administrators  were  either 
unaware  of  the  existence  of  any  policies 
or  procedures  or  were  cognizant  of  their 
existence  yet  ignorant  of  their  content.” 
“HYCF’s  grievance  system  is  dysfunc- 
tional.” Complaints  were  difficult  to  file, 
responses  were  rarely  received  and  were 
intimidated  and  retaliated  against.  One 
administrator  admitted  “that  he  simply 
could  not  complete  investigations  due  to 
resistance  from  guards. 

The  DOJ  found  that  staffing  levels 
were  insufficient  and  the  staff  who  were 
employed  had  no  training.  This  lack  of 
supervision  was  found  to  be  a contributing 
factor  to  “unconstitutionally  hazardous 
conditions”  at  HYCF. 

Another  factor  was  “the  absence  of 
a classification  criteria,”  which  resulted 
in  vulnerable  and  aggressive  youth  being 
housed  together,  regardless  of  the  risk 
of  harm. 

The  DOJ  Report  recommended 
numerous  systemic  changes  to  remedy 
constitutional  deficiencies  at  HYCF.  Ha- 
waii and  the  DOJ  subsequently  entered 
into  settlement  negotiations  designed  to 
address  the  DOJ  findings. 

Hawaii  and  the  federal  government 
ultimately  entered  into  a comprehensive 
settlement  agreement  which  commits  to 
sweeping  changes  at  HYCF.  To  enforce  the 


agreement,  on  February  7,  2006,  the  DOJ 
brought  suit  in  federal  court  against  Ha- 
waii, pursuant  to  the  pattern  and  practice 
provision  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994,  42  U.S.C. 
§ 14141.  The  suit  alleged  Hawaii  had  en- 
gaged in  a pattern  and  practice  of:  failing  to 
protect  youth  from  self-harm,  staff  abuse, 
youth  assaults  and  abusive  institutional 
practices;  subjecting  youth  to  unreasonable 
isolation  and  failing  to  provide  adequate 
due  process  protections;  denying  youth 
access  to  an  adequate  grievance  system; 
failing  to  ensure  youth  had  access  to  ad- 


On  January  22,  2007,  the  U.S. 
Supreme  Court  decided  Cun- 
ningham v.  California, S.Ct. , 2007 

WL  135687  (No.  05-6551),  holding  that 
California’s  determinate  sentencing  law, 
which  allows  CA  judges  to  impose  up- 
per-term sentences  (i.e. , the  highest  of 
the  three  possible  sentences  which  can  be 
imposed  for  any  given  offense)  on  the  basis 
of  factors  found  by  the  judge  rather  than 
by  the  jury,  is  unconstitutional.  The  pur- 
pose of  this  commentary  is  to  concisely 
explain  to  prisoners  whether  or  not  they 
have  a chance  for  getting  any  sentencing 
relief  under  Cunningham. 

First  off,  it  must  be  said  that  Cun- 
ningham is  still  so  new  that  the  California 
Supreme  Court  has  not  yet  provided  any 
guidance  at  all  as  to  how  this  case  will  actu- 
ally be  interpreted  in  practice.  Also,  it’s  at 
least  possible  that  California  may  set  up  a 
procedure  to  enable  prisoners  to  get  Cun- 
ningham sentencing  relief  without  having 
to  go  to  court  to  get  it.  In  the  meantime, 
though,  prisoners  who  are  trying  to  decide 
whether  or  not  they  are  covered  by  Cun- 
ningham should  consider  the  following: 

•Because  Cunningham  applies  only  to 
California’s  sentencing  laws,  it  does  not 
cover  prisoners  sentenced  in  other  states. 

• Cunningham  only  applies  where  the 
upper  term  was  based  on  findings  made 
by  the  judge  rather  than  by  the  jury,  and 
where  the  prisoner  was  given  a specific 
sentence  to  the  highest  of  the  three  pos- 
sible terms.  Therefore,  for  example,  it  will 
not  apply  to  indeterminate  sentences  such 
as  those  for  murder  (15  to  life,  25  to  life, 


equate  medical  and  mental  health  care; 
and  failing  to  provide  qualified  youth  with 
access  to  adequate  special  education  related 
services,  pursuant  to  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 

The  parties  filed  a joint  motion  for 
conditional  dismissal,  noting  the  entry  of 
the  settlement  agreement,  and  requesting 
“that  the  Court. . .place  the  case  on  its  in- 
active docket  while  retaining  jurisdiction 
over  the  case  pursuant  to  the  terms  of  the 
Settlement  Agreement”  for  enforcement 
purposes.  See:  United  States  v.  Hawaii,  424 
F.Supp.2d  1278  (D  HI  2006).  ¥* 


etc.);  to  sentencing  enhancements  based 
on  facts  found  by  the  jury  (such  as  the  20 
or  25  years  tacked  on  for  using  or  firing 
a gun  during  the  crime);  or  to  sentences 
where  the  judge  imposed  the  lower  or 
middle  term. 

• Cunningham  is  based  on  the  previous 
decisions  in  Apprendi  and  Blakely,  and 
neither  of  those  cases  holds  that  the  Consti- 
tution prohibits  a judge  from  increasing  a 
sentence  based  on  priors.  Therefore,  where 
a California  judge  selected  the  upper  term 
based  solely  on  the  prisoner’s  prior  convic- 
tions, Cunningham  won’t  apply. 

•Cunningham  error  must  be  shown 
to  be  “prejudicial”  to  afford  any  relief 
in  court.  Hence,  in  guilty  plea  cases, 
Cunningham  will  not  apply  where  the 
defendant  admitted  the  fact(s)  which  the 
judge  used  to  impose  the  upper  term. 

•A  defendant  can  waive  his  6th 
Amendment  rights  in  the  course  of  plea 
negotiations.  Therefore,  Cunningham 
won’t  provide  relief  where  a defendant 
expressly  waived  his  rights  to  relief  under 
Cunningham  or  Blakely,  or  where  the  de- 
fendant plea-bargained  for  the  imposition 
of  a specific  sentence. 

•“New”  rules  of  criminal  procedure 
normally  do  not  apply  retroactively  to 
prisoners  whose  convictions  became  “final” 
before  the  rule  was  established  by  the  U.S. 
Supreme  Court.  In  California,  finality  oc- 
curs 90  days  after  the  California  Supreme 
Court  denied  the  petition  for  review  on  the 
first  (direct)  appeal;  or,  if  no  petition  for 
review  was  filed,  40  days  after  the  Court 
of  Appeal  decision  is  dated.  Thus,  even 
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HIV  in  Prison  Is  Lower  Than  Believed 

by  Gary  Hunter 


prisoners  who  otherwise  qualify  under 
Cunningham  for  a potential  sentence  re- 
duction will  not  be  able  to  get  it  on  habeas 
corpus  unless  their  convictions  became 
final  in  the  relatively  recent  past.  The 
Cunningham  decision  just  came  down  on 
January  22, 2007,  but  it  is  based  on  Blakely, 
which  was  decided  on  June  24,  2004;  and 
to  a somewhat  lesser  degree  on  Apprendi, 
which  was  announced  on  June  26,  2000. 
Therefore,  for  those  prisoners  otherwise 
eligible  for  relief  under  Cunningham : (1) 
The  relatively  few  whose  convictions  still 
weren’t  final  as  of  1 122101  should  file  for 
habeas  relief  before  finality  occurs.  (2) 
Prisoners  whose  convictions  became  final 
before  6/26/00  have  no  chance  for  relief 
under  Cunningham.  (3)  Prisoners  whose 
convictions  became  final  after  6/24/04  are 
in  better  shape,  but  those  whose  finality 
date  is  later  than  6/26/00  are  still  in  the 
ball  game  as  well.  Prisoners  in  group  (3) 
should  consider  filing  Cunningham  claims 
on  habeas  corpus:  those  who  do  should  file 
no  later  than  1 year  after  1/22/07,  the  date 
Cunningham  came  down. 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  post-conviction  cases.  He  is  the  author 
of  the  California  Habeas  Handbook,  which 
thoroughly  explains  state  and federal  habeas 
corpus  and  AEDPA.  The  new  5"'  Edition 
( completely  revised  in  October,  2006 ) is  now 
shipping,  and  can  be  purchased  for  $39.99 
( cost  is  all-inclusive  for  prisoners;  others 
pay  $10  extra  for  postage  and  handling).  No 
particular  order form  is  necessary;  send  your 
check  or  money  order  to:  Kent  Russell,  “Cal. 
Habeas  Handbook” , 2299  Sutter  Street, 
San  Francisco,  CA  94115. 


The  Centers  for  Disease  Control 
and  Prevention  recently  released 
a study  showing  that  the  spread  of  HIV 
in  prison  is  extremely  low.  Of  856  males  in 
Georgia’s  prisons  who  tested  positive  for 
HIV  in  2005,  only  76  acquired  the  virus 
inside  prison. 

The  study  dispelled  the  myth  that 
prisons  are  a breeding  ground  for  HIV. 

“The  popular  assumption  is  that 
prison  is  a very  good  place  to  contract 
HIV  infection,”  said  Richard  Tewksbury. 
“Both  inmates  and  society  as  a whole  have 
long  held  the  belief  that  transmission  is 
common  among  prison  inmates.” 

Tewksbury  has  extensively  studied 
HIV-prevention  strategies  and  is  a pro- 
fessor and  the  University  of  Louisville. 
He  says  that  “the  interesting  thing  about 
this  study  is  that  it  directly  contradicts” 
the  myth. 

CDC  spokeswoman  Terry  Butler 
agrees  with  this  assessment.  “Media  cover- 
age of  this  issue  over  the  past  several  years 
has  been  characterized  by  misperceptions 
that  HIV  transmission  in  prison  is  wide- 
spread.” Butler  says  that  this  viewpoint 
persists  despite  a lack  of  evidence  to 
support  it. 

Georgia  has  the  fifth  largest  prison 
system  in  the  U.S.  with  about  45,000  men 
and  women.  The  study  shows  that  over 
90%  of  those  with  HIV  were  already  in- 
fected when  they  arrived.  Over  a 17-year 
period  only  88  men  were  shown  to  have 
caught  the  virus  after  they  were  impris- 


oned. Of  those  88  men  two-thirds  were 
black  and  one-third  were  white. 

Only  68  of  the  88  were  available  for 
interview.  Twenty  of  them  said  they  had 
never  had  sex  in  prison;  6 1 said  they  had  not 
injected  drugs  and  28  had  not  received  tat- 
toos. Twenty-two  of  the  infected  men  claim 
to  have  had  gay  sex  with  “male  prison  staff.” 
Fifty-nine  percent  said  they  contracted  the 
disease  from  homosexual  relationships. 

About  half  said  the  sex  was  con- 
sensual; 9%  said  they  were  raped;  16% 
admitted  trading  sex  for  favors. 

“Transmission  is  not  rare  in  prison, 
but  neither  did  it  appear  rampant,”  said 
CDC  epidemiologist  Patrick  Sullivan. 

The  report  also  noted  that  Mississippi 
and  Vermont  provide  state  prisoners  with 
condoms  and  bleach  as  preventative  mea- 
sures. These  items  are  also  provided  by 
Los  Angeles,  San  Francisco,  Philadelphia, 
New  York  and  Washington  D.C.  jails. 

Georgia  is  not  considering  these 
options.  Instead,  the  state  is  considering 
isolating  infected  prisoners  on  separate 
units;  a practice  already  in  place  in  Ala- 
bama, Mississippi  and  South  Carolina. 

However,  a major  flaw  in  this  study 
is  that  it  did  not  rely  on  the  HIV  testing 
of  all  Georgia  prisoners  as  they  entered 
and  then  left  the  Georgia  prison  system 
to  determine  how  many  sero  converted 
while  in  prison.  PJ 

Sources:  Georgia  Ledger-Enquirer;  Wash- 
ington Post 
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China’s  Death  Penalty  On  Wheels 


China’s  death  penalty  has  gone 
mobile.  Death  vans  are  now 
replacing  firing  squads  as  the  preferred 
method  of  execution. 

In  the  past,  condemned  prisoners 
were  executed  publicly  in  prisons  or  court 
buildings.  Kang  Zhongwen,  designer 
of  the  Jinguan  Automobile  death  van, 
says  that  his  vehicles  “deters  others  from 
committing  crime  and  has  more  impact” 
because  executions  are  carried  out  closer 
to  the  communities  where  the  crimes  are 
committed. 

Kang  says  that  the  switch  from  firing 
squads  to  lethal  injection  is  proof  that 
China  “promotes  human  rights  now.” 

Amnesty  International  researcher 
Mark  Allison  suggests  another  reason 
for  the  switch. 

“We  have  gathered  strong  evidence 
suggesting  the  involvement  of  (Chinese) 
police,  courts  and  hospitals  in  the  organ 
trade.” 

Despite  bans  on  organ  trading  and 
stringent  standards  for  transplants  suspi- 
cion still  surrounds  China’s  complicity  in 
trafficking  illegal  organs. 

“Given  the  high  commercial  value  of 
organs,  it  is  doubtful  the  new  regulations 
will  have  an  effect,”  says  Allison. 

Although  mobile  executions  are  video 
and  audio  taped  and  telecast  live  to  law 
enforcement  officials,  outsiders  are  denied 
any  access  to  the  deceased.  Even  relatives 
are  not  allowed  to  view  the  corpses  before 
they  are  cremated,  adding  to  the  suspicion 
about  what  happens  to  the  body  after 
executions. 

Allison  points  out  that  lethal  injec- 
tions do  not  physically  harm  the  body  and 
are  carried  out  by  doctors  who  can  extract 
organs  “in  a speedier  and  more  effective 
way  than  if  a prisoner  is  shot.”  However, 
this  directly  contradicts  testimony  from 
the  United  States  when  condemned  pris- 
oners have  sought  to  donate  their  organs 
after  their  executions  and  doctors  have 
opined  that  the  lethal  chemicals  that  cause 
death  render  all  organs  unsuitable  for 
transplant  lest  they  cause  death  or  illness 
in  the  transplantee. 

Death  vans  are  designed  to  look  like 
police  vehicles  on  the  outside.  Inside  they 
are  equipped  with  an  assortment  of  high- 
tech  gadgetry. 

“I’m  most  proud  of  the  bed,”  Kang 
says  of  the  electric-powered  stretcher  that 


by  Gary  Bunter 

glides  out  at  an  incline  to  embrace  its 
victim.  “It’s  very  humane,  like  an  ambu- 
lance,” he  says.  “It’s  too  brutal  to  haul  a 
person  aboard.  This  makes  it  convenient 
for  the  criminal  and  the  guards.”  Death  by 
firing  squad  is  still  common  practice  in. 
China.  It  is  estimated  that  60%  are  carried 
out  the  old  fashioned  way. 

“Some  prisons  can’t  afford  the  cost 
of  sending  a person  to  Beijing  — perhaps 
$250  — plus  $125  more,”  for  the  tripartite 
death  cocktail,  says  attorney  and  former 
judge  Olu  Xingsheng. 

Consequently,  lethal  injection  is  for 
now  an  option  reserved  for  the  upper  class. 
China  is  one  of  the  few  countries  in  the 
world  that  actually  executes  the  wealthy,  in 
the  rest  of  the  world  the  death  penalty  re- 


Jail  guards  Ronald  Eugene  Parker 
and  Brandon  Gray  Huie  were 
charged  with  second-degree  murder  in 
connection  with  the  death  of  a prisoner 
in  North  Carolina’s  Davidson  County  jail, 
and  both  received  prison  terms. 

Carlos  Claros-Castro,  28,  a native 
of  Honduras,  was  arrested  on  January 
6,  2006  after  he  was  involved  in  an  auto 
accident.  He  was  charged  with  driv- 
ing while  impaired,  leaving  the  scene 
of  an  accident  and  other  vehicular 
offenses. 

On  January  7,  Claros-Castro  became 
agitated  for  some  unknown  reason  at  the 
Davidson  County  jail  and  removed  his 
clothes.  He  was  handcuffed  and  placed 
in  a restraint  chair  for  four  hours,  then 
returned  to  a cell.  At  some  point  Claros- 
Castro  obtained  a fiberglass  mop  handle 
from  a jail  trustee,  which  guards  wanted 
to  remove.  Brandon  Huie  responded  first 
and  became  engaged  in  a physical  con- 
frontation with  the  combatant  prisoner. 
When  he  called  for  help,  Parker,  a large 
man  who  stands  over  six  feet  tall,  came 
to  Huie’s  aid. 

The  two  wrestled  with  Claros-Castro 
and  used  an  ASP  baton,  tear  gas  and  Taser 
on  him. 

“The  inmate  was  clearly  having  some 
kind  of  an  emotional  break,”  said  Parker’s 


mains  the  exclusive  province  of  the  poor. 

Death  penalty  researcher  Liu  Rennen 
observes  that  “it  is  a real  phenomenon 
that  gangsters  and  corrupt  officials  are 
killed  by  injection  more  than  gunshot, 
so  their  bodies  are  intact  and  their  death 
less  painful.” 

In  traditional  executions  a kneeling 
prisoner  is  shot  in  the  back  of  the  head. 
The  prisoner  is  asked  to  open  his  mouth 
to  minimize  damage  to  the  face. 

Amnesty  International  reports  on  its 
website  that  a minimum  of  1,770  execu- 
tions took  place  in  China  in  2005.  They 
estimate  that  8,000  may  be  a more  accu- 
rate figure. 

Source:  USA  Today 


attorney,  Walter  Jones.  “In  an  effort  to 
subdue  him,  the  jailers  had  to  go  into  his 
cell.  He  had  a great  deal  of  aggression, 
and  they  had  a hard  time  getting  him 
under  control.” 

The  guards  ended  up  killing  Claros- 
Castro  during  the  struggle. 

Sheriff  David  Grice  stated  that  due 
to  excessive  staff  turnover,  an  emergency 
response  unit  was  not  available  at  the  jail 
when  Claros-Castro  died.  Also,  no  men- 
tal health  personnel  or  staff  who  spoke 
Spanish  were  on  duty,  according  to  jail 
Lt.  Beverly  Cook. 

An  autopsy  found  that  Claros-Cas- 
tro died  from  asphyxiation  and  blunt 
trauma  to  the  head.  His  death  was  ruled 
a homicide.  The  State  Bureau  of  Inves- 
tigation (SBI)  compiled  a 1,600-page 
report  on  the  incident,  which  eventu- 
ally led  to  the  indictment  of  Huie  and 
Parker.  The  entire  investigation  took 
only  a week. 

Sheriff  Grice  was  concerned  with  his 
own  image  as  he  made  his  bid  for  elec- 
tion. Grice  was  appointed  sheriff  in  2003 
when  he  replaced  former  Sheriff  Gerald 
Hege.  Grice’s  opponents  criticized  his 
management  of  the  jail  in  the  wake  of 
Claros-Castro ’s  death. 

“I  cannot  defend  myself  politically 
and  follow  the  law  at  the  same  time,”  said 
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Grice.  “We  hope  that  people  realize  that 
there  were  no  cover-ups,”  he  added. 

The  sheriff  watched  as  his  former 
employees  stood  before  a judge  in  street 
clothes  and  handcuffs.  Parker  and  Huie 
were  fired  from  the  sheriff’s  department; 
both  were  released  on  $25,000  bond. 

On  June  30,  2006,  after  pleading 
guilty  to  a charge  of  involuntary  man- 
slaughter, Huie,  25,  was  sentenced  to 
16-20  months  in  prison,  the  maximum 
under  North  Carolina  law  since  he  had 


no  prior  record. 

Parker,  44,  decided  to  take  his  chances 
with  a jury,  hoping,  perhaps,  that  Claros- 
Castro’s  status  as  an  illegal  immigrant 
would  help  him  win  an  acquittal.  He  was 
wrong. 

After  being  convicted  of  involuntary 
manslaughter  on  August  1 1 , 2006,  Parker 
was  sentenced  to  13  to  16  months.  The 
judge  denied  his  request  for  a suspended 
sentence  and  also  ordered  him  to  pay 
$5,000  in  restitution.  Parker  broke  down 


in  tears  after  being  sentenced,  apologiz- 
ing to  Claros-Castro’s  family  for  their 
“loss.” 

Meanwhile,  Jose  Castro,  Claros-Cas- 
tro’s brother,  filed  a $100  million  wrongful 
death  suit  against  the  county  on  Nov.  21, 
2006.  The  lawsuit  is  pending.  See:  Claros 
Castro  v.  Grice,  USDC  MD  NC,  Case  No. 
1 :06-cv-0 10 1 6- JAB- WWD.  P 

Sources:  Associated  Press;  Journal  Report- 
er; www.badcopnews.com;  The  Dispatch. 
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The  Ninth  Circuit  U.S.  Court  of 
Appeals  crushed  a determined 
attempt  by  the  California  Board  of  Prison 
Terms  (BPT—  now  called  the  Board  of 
Parole  Hearings)  to  transmogrify  the 
California  Supreme  Court’s  decision  in  In 
re  Dannenberg,  34  Cal.  4th  1061  (2005)  to 
stand  for  the  proposition  that  California’s 
lifer  parole  statute,  Penal  Code  § 3041, 
does  not  confer  a liberty  interest  in  pa- 
role. 

Brian  Sass  was  convicted  in  1988  of 
second  degree  murder,  gross  vehicular 
manslaughter,  hit  and  run  death,  caus- 
ing injury  while  under  the  influence  and 
felony  drunk  driving.  His  prior  record 
included  seven  DUI  convictions.  At 
his  initial  parole  hearing  in  1996,  and 
again  in  1999  and  2000,  Sass  was  found 
unsuitable.  The  BPT  found  that  Sass’ 
commitment  offense  combined  with  his 
prior  record  demonstrated  that  he  was 
still  an  unreasonable  risk  of  danger  to 
society  if  released,  notwithstanding  his 
clean  record  and  substance  abuse  pro- 
gramming in  prison. 

Sass  unsuccessfully  sought  habeas 
corpus  relief  in  the  state  courts  and  the 
U.S.  District.  In  the  latter,  Sass  was  denied 
relief  when  the  court  ruled  that  In  re  Dan- 
nenberg, a state  court  ruling  interpreting 
Penal  Code  § 3041,  had  determined  that 
California  lifers  have  no  liberty  interest  in 
parole.  ( Sass  v.  Board  of  Prison  Terms  [ Sass 
I],  376  F.  Supp.2d  975  (ED  CA  2005).)  On 
appeal,  the  Ninth  Circuit  flatly  disagreed, 
holding  that  “California  inmates  continue 
to  have  a liberty  interest  in  parole  after  In 
re  Dannenberg.  ” With  literally  hundreds  of 
lifer  petitions  wending  their  way  through 
the  California  federal  district  courts,  each 
pending  a BPT  motion  for  dismissal  based 


upon  the  flawed  analysis  in  Sass  I,  the  new 
ruling  will  move  these  cases  forward  to 
decisions  on  the  merits. 

There,  however,  the  future  is  cloudier.  The 
Sass  II  court  also  held  that  there  was  “some 
evidence”  in  the  record  to  support  the  BPT’s 
finding  of  Sass’  unsuitability.  Accordingly, 
it  affirmed  Sass  I in  this  regard  and  rejected 
Sass’s  petition. 

A spirited  dissent  by 
Judge  Reinhardt  noted  the 
illogic  of  finding  someone 
perpetually  a current  “dan- 
ger to  society”  based  solely 
upon  their  pre-conviction 
record.  At  best,  he  argued, 
this  process  might  only  result 
in  a later  “suitability”  finding 
if  the  BPT  agreed  to  dis- 
agree with  its  earlier  rulings, 
arbitrarily  letting  an  unspeci- 
fied amount  of  time  [here, 
evidently  not  the  “matrix” 
of  punishment  in  the  BPT’s 
rules]  eventually  reverse  the 
calculus  below.  Legally,  the 
dissent  based  its  analysis  on 
the  proper  application  of 
28  U.S.C.  §§  2254(d)(1)  and 
(d)(2),  and  on  Superintendent 
v.  Hill,  All  U.S.  445  (1985) 

[the  “some  evidence”  rule]. 

Judge  Reinhardt  homed  in 
as  well  on  Hill’ s alternative  to 
“some  evidence”  - “or  other- 
wise arbitrary.”  It  remains  to 
be  seen  where  higher  review 
of  this  central  concern  to  all 
California  lifers’  due  process 
rights  will  go.  See:  Sass  v. 

Board  of  Prison  Terms,  461 
F.3d  1 123  (9th  Cir.  2006). 
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California  DOC  Federal  Receiver  Is  Granted  First  Waiver  of  State  Law 


The  federal  court  Receiver  for 
healthcare  in  California  state 
prisons  (see:  PLN,  Mar.  2006,  p.l.  Fed- 
eral Court  Seizes  California  Prisons’ 
Medical  Care;  Appoints  Receiver  With 
Unprecedented  Powers ) surmounted  his 
hrst  statutory  bureaucratic  obstacle  to 
gaining  constitutional  healthcare.  On 
October  17,  2006,  U.S.  District  Judge 
Thelton  E.  Henderson  ordered  waivers 
of  seven  sections  of  the  California  Gov- 
ernment Code  and  one  state  regulation 
so  as  to  permit  the  Receiver  to  promptly 
hire  and  fire  medical  staff  within  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR),  setting  new 
salary  schedules  as  needed  to  gain  quali- 
fied personnel. 

The  CDCR  healthcare  Receiver 
moved  for  the  waiver  on  September  12, 
2006  to  remedy  a staffing  crisis  that  was 
continuing  to  result  in  CDCR  prisoners 
unnecessarily  dying  from  inadequate 
healthcare.  The  court  responded  to 
repeated  reports  by  the  Receiver  that 
CDCR  healthcare  “was  plagued  by”  a 
lack  of  qualified  doctors  and  nurses,  a 
void  tied  directly  to  the  noncompetitive 
pay  scales  for  these  professionals.  Doc- 
tors’ salaries  were  20-40%  below  market, 
and  nurse  salaries  up  to  57%  below 
market.  The  result  was  a vacancy  rate  in 
CDCR’s  33  prisons  ranging  from  a low 
of  20%  to  a high  of  90%.  Moreover,  other 
“critical  clinical  positions”  remained 
understaffed:  39%  of  pharmacists,  44% 
of  radiological  technicians  and  63%  of 
clinical  dietician  positions  were  vacant 
statewide. 

Not  surprisingly,  the  Receiver  re- 
ported to  the  court  his  inability  to  achieve 
constitutionally  adequate  healthcare 
without  these  positions  ably  filled.  But 
the  state  bureaucratic  hiring  and  firing 
process  (some  unqualified  personnel  had 
to  be  weeded  out)  was  so  cumbersome 
that  it  prevented  the  Receiver  from  doing 
his  job.  While  CDCR  did  not  dispute  the 
need,  nor  the  increase  in  salaries  needed 
to  attract  requisite  personnel,  it  was  para- 
lyzed by  red  tape. 

Recognizing  its  own  bureaucratic 
impairment,  the  state  requested  the  court 
grant  them  a waiver  of  the  problematic 
state  laws  so  that  it  could  comply  with 
the  Receiver’s  healthcare  mandate.  The 
court  obliged.  It  suspended  compliance 


by  John  E.  Dannenberg 

with  California  Government  Code  §§ 
19816  [Department  of  Personnel  Ad- 
ministration (DPA)  authority],  19826 
[designates  DPA  for  setting  civil  service 
salaries],  19829  [authorized  DPA  to  set 
salary  ranges],  19832  [permits  DPA  to 
set  salary  merit  adjustments],  19836 
[authorizes  DPA  to  exceed  salary  scales 
for  recruitment],  3516.5  [requiring  DPA 
to  first  confer  with  unions]  and  3517 
[requiring  Governor  or  DPA  to  bargain 
in  good  faith  regarding  wages,  etc.].  The 
court  also  waived  Title  2,  § 599.681  of  the 
California  Code  of  Regulations  [setting 
methodologies  for  salaries  within  same 
classification]. 

Noting  that  the  state  had  only  made 
a half-hearted  effort  to  gain  relief  on  its 


On  August  3,  2006,  North  Caro- 
lina Governor  Mike  Easley 
signed  into  law  H-1323,  a bill  creating  an 
eight-member  Innocence  Commission 
wherein  prisoners  who  have  exhausted 
their  court  appeals  but  still  claim  they 
were  wrongly  convicted  may  reopen  their 
convictions  by  offering  new  evidence  not 
previously  considered  at  trial.  There  is  no 
time  limit  for  this  process.  The  Commis- 
sion is  the  first  of  its  kind  in  the  U.S.  and 
is  modeled  after  a system  begun  in  1997 
in  the  United  Kingdom.  Prisoners  whose 
claims  gain  at  least  five  votes  from  the 
Commission  that  the  evidence  shows  a 
potential  for  proving  innocence  will  have 
their  cases  forwarded  to  a panel  of  three 
state  Superior  Court  judges.  To  overturn 
a conviction,  the  panel’s  decision  must  be 
unanimous. 

North  Carolina’s  conscience  was 
rattled  by  the  recent  expose  of  the  wrong- 
ful convictions  of  Darryl  Hunt  (found 
innocent  based  upon  DNA  evidence  after 
doing  18  years  on  a murder  conviction) 
and  Alan  Gell  (released  from  death  row 
based  upon  evidence  prosecutors  deliber- 
ately withheld  at  his  trial).  Earlier,  Ronald 
Cotton  served  10  years  on  a life-plus-54- 
year  rape  conviction  before  being  cleared 
by  DNA  testing  in  1995,  while  Lesley  Jean 
was  DNA-cleared  after  serving  10  years 


own,  the  court  concluded  that  it  had  “zero 
confidence  that  the  State  would  succeed  in 
adequately  raising  salaries  through  nor- 
mal collective  bargaining  channels,  since 
it  has  had  this  opportunity  and  failed.” 
Accordingly,  the  court  ordered  the  waiver 
for  the  limited  purpose  of  enabling  the 
Receiver  to  get  his  job  done.  One  dark 
side-effect  of  this  order  anticipated  by 
the  Receiver  is  that  qualified  applicants 
in  other  state  agencies  might  transfer  to 
CDCR  positions  solely  to  boost  their 
“final  salary  grade”  for  retirement  pay  cal- 
culation purposes.  The  court  directed  the 
Receiver  to  screen  out  any  such  obvious 
subterfuge.  See:  Plata  v.  Schwarzenegger, 
U.S.D.C.  (N.D.  Cal.),  Case  No.  COl-1351 
TEH.PJ 


on  a false  rape  conviction. 

Gov.  Easley,  himself  a former  pros- 
ecutor and  attorney  general,  said  “[The 
Commission] ’s  creation  gives  our  crimi- 
nal justice  system  yet  another  safeguard 
by  helping  ensure  that  the  people  in  our 
prisons  in  fact  belong  there.”  Former 
North  Carolina  Supreme  Court  Justice 
I.  Beverly  Lake  lauded  the  new  Commis- 
sion as  “a  significant  step  forward  for  the 
criminal  justice  system.”  University  of 
North  Carolina  law  professor  Richard 
Rosen  observed  that  H-1323  “acknowl- 
edges the  problem  of  wrongful  convictions 
and  the  reality  we  face  that  courts  do  not 
always  do  a good  job  of  correcting  that 
problem.” 

The  Commission’s  prospects  are  hope- 
ful. From  8,500  cases  reviewed,  the  U.K. 
commission  sent  300  cases  back  to  court, 
where  220  were  reversed.  The  famed  In- 
nocence Project  at  the  Benjamin  Cardozo 
School  of  Law  in  New  York  reports  that 
183  U.S.  prisoners  have  been  cleared  by 
DNA  tests  alone  since  1986.  More  sobering 
yet  is  the  report  from  the  Death  Penalty 
Information  Center  in  Washington,  D.C., 
noting  that  since  1973,  123  condemned 
prisoners  were  freed  by  courts  after  they 
were  wrongfully  convicted. 

Sources:  HI 323,  Los  Angeles  Times. 
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www.2008EqualJusticeMarch.org 
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NATIONAL  ASSOCIATION  FOR  EQUAL  JUSTICE 

2008  EQUAL  JUSTICE  MARCH  ON  WASHINGTON  DC 


Board  of  Directors,  Executive  Officers  an  staff  has  declared  the  month  of  November  as 
National  Equal  Justice  Month  and  celebrate  November  8th  as  National  Prisoners’  Rights  Day. 
We  are  pleased  to  announce  that  we  are  planning  a three-day  march  on  Washington  DC, 
during  the  2008  Presidential  Election  and  with  over  2 million  men,  women  and  juveniles 
incarcerated  in  the  U.S.  prison  system,  we  are  expecting  to  have  over  five  million  family 
members,  friends  and  associates  of  incarcerated  individuals  to  join  us  in  Washington  DC 
during  our  three-day  march. 

We  will  start  our  journey  to  Washington  DC  on  December  31,  2007,  with  a concert  in 
Los  Angeles  with  a major  recording  artist.  Our  journey  will  take  us  throughout  the  country, 
gathering  signatures  to  support  justice  within  our  country.  Our  goals  are  to  get  signatures  of 
registered  voters  and  arriving  in  Washington  DC  in  late  September  with  over  fifty-million 
(50,000,000)  signatures  of  registered  voters.  We  want  to  make  sure  that  the  next  President 
of  the  United  States  and  his  or  her  executive  staff  take  a look  at  the  large  number  of  U.S. 
citizens  being  housed  in  the  U.S.  prison  system.  The  United  States  has  waged  war  on 
its  own  citizens,  and  incarcerate  more  individuals  than  any  civilized  country  in  the  world, 
and  the  private  prison  industries  are  making  major  donations  to  politicians  to  keep  this 
unjust  industry  operating. 

With  over  fifty-million  (50,0000)  supporters  and  voters,  we  will  demand  that  the  Department 
of  Justice  and  local  government  look  at  better  ways  to  spend  the  American  citizens’  tax 
dollar.  During  our  march  we  will  honor  this  country’s  fallen  heroes,  children  of  incarcerated 
parents  and  those  that  have  been  wrongly  convicted.  We  will  also  hold  several  conferences 
and  town  hall  meetings,  and  meet  with  all  potential  presidential  candidates  to  address  the 
issues  of  police  brutality,  racial  profiling,  private  prison  industry,  prison  overcrowding, 
sentence  reform,  three-strike  laws,  mandatory  minimum  sentencing,  federal  and  state  parole, 
U.S.  schools,  education,  taxes  and  the  war  in  Iraq. 

The  title  of  the  march  is  National  Association  for  Equal  Justice  3008  Equal  Justice  March  on 
Washington  D.C.  This  march  will  be  a historic  event,  and  to  make  it  a success,  we  will  need 
to  raise  a large  amount  of  finances,  and  will  need  the  support  of  all  inmates,  their  families, 
friends  and  associates,  along  with  organizations,  groups  and  citizens  that  demand  changes 
within  our  schools,  the  criminal  justice  system  and  government. 

If  you  would  like  to  support  the  2008  Equal  Justice  March,  please  send  your  donation  to: 
National  Association  for  Equal  Justice,  2008  Equal  Justice  March  on  Washington  DC, 
4370  La  Jolla  Village  Drive,  4th  Floor,  La  Jolla,  CA  92122.  For  any  donation  of  $50.00  or 
more,  our  sponsor,  ARCH  Travel  and  Leisure  will  give  you  a three-day,  two-night  free  hotel 
accomodation  at  one  of  America’s  top  resort  cities,  such  as  Las  Vegas,  Reno,  Atlantic  City, 
Orlando  Florida,  etc.  The  free  hotel  package  is  valued  at  over  $400.00.  we  will  also  launch 
our  million  dollar  ($1,000,000)  2008  Equal  Justice  March  Fundraiser  Raffle  in  March  2007, 
with  over  twenty  vehicles,  cash  and  other  prizes. 

Join  us  today,  by  supporting  the  2008  Equal  Justice  March  on  Washington  DC,  because 
we  believe  that  two  million  Americans  incarcerated  are  two  million  too  many,  and  justice 
is  not  served  until  all  people  regardless  of  race  creed,  color  or  social  economic  status 
recieve  equal  justic. 

Thank  you  for  your  support, 

M.  Michael  Adams  Sr 

Chairman/Chief  Executive  Officer 
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PHS  Loses  $707  Million  FDOC  Contract  Rebid;  State  Adopts 
Hybrid  Model  of  Prison  Health  Care 


On  September  20,  2006,  Ten- 
nessee-based Prison  Health 
Services  (PHS),  a for-profit  prison  medi- 
cal care  contractor  [see:  PLN,  Nov.  2006, 
pp.  1-10],  exercised  an  escape  clause  just 
ten  months  into  its  ten-year  $645  million 
contract  to  provide  medical  services  to 
25%  of  Florida’s  prison  population.  The 
company  claimed  it  was  losing  money 
on  the  contract  to  supply  health  care 
to  18,000  prisoners  in  south  Florida 
facilities. 

When  the  Florida  Department  of 
Corrections  (FDOC)  rebid  the  contract 
on  October  20, 2006,  PHS  won  again  - but 
now  with  a bid  for  $707  million.  Low-bid- 
der Wexford  Health  Services  protested 
the  contract  award,  citing  its  bid  of  $689 
million  and  FDOC’s  recently-announced 
$696,000  fine  against  PHS  for  performance 
deficiencies  during  the  company’s  initial 
contract  period. 

PHS  spokeswoman  Martha  Harbin 
blamed  the  company’s  higher  second  bid 
on  faulty  data  provided  by  the  state  during 
the  2005  bidding  process.  PHS’s  bid  had 
provided  for  95  hospitalization  days  per 
month  per  1 ,000  prisoners,  which  was  fully 
five  times  what  FDOC  had  projected  in 
its  request  for  bids.  PHS’s  actual  experi- 
ence during  the  initial  ten  months  of  the 
contract,  however,  was  200  hospitalization 
days  per  month  - over  double  its  own 
estimate. 

At  the  new  contract  award  an- 
nouncement, FDOC  Secretary  James 
McDonough  sent  mixed  messages. 
While  selecting  PHS  partly  because  of 
its  “financial  strength,”  FDOC  simulta- 
neously served  PHS  with  a stern  letter 
demanding  $696,000  in  fines  for  failure 
in  its  earlier  contract  to  regularly  hold 
sick  calls,  timely  give  new  prisoners  ori- 
entation, keep  legible  medical  records, 
and  timely  assign  case  managers  to 
newly  arrived  prisoners.  Seizing  upon 
this  apparent  inconsistency,  Wexford 
President  Mark  Hale  protested  PHS’s 
bid,  asking,  “How  can  PHS  be  deter- 
mined to  be  a responsible  bidder?” 
FDOC  did  not  comment  on  Wexford’s 
ten-page  formal  protest. 

Florida  prisoners  suffer  a high  rate 
of  chronic  illnesses,  notably  including 
HIV  and  Hepatitis  C.  Their  abysmally 


by  John  E.  Dannenberg 

inadequate  treatment  in  the  past  has  been 
frequent  fodder  for  PLN  articles.  Not  sur- 
prisingly, FDOC  Secretary  McDonough 
stated  that  privatizing  medical  services 
in  south  Florida  has  saved  the  state  $23 
million  since  2001. 

Ultimately,  however,  the  state  de- 
cided against  another  attempt  at  wholesale 
privatization.  Rather  than  awarding  the 
$707  million  contract  to  PHS,  the  FDOC 
decided  to  provide  its  own  prisoner  health 
care  while  buying  supplies  and  contract- 
ing services  from  over  140  vendor  sources. 
“We  are  very  confident  that  we  can  do 
this,”  said  McDonough. 

Following  Wexford’s  protest,  an 
independent  evaluation  indicated  that 
neither  PHS  or  Wexford  had  the  finan- 
cial qualifications  necessary  to  win  the 
contract.  “Therefore,  there  were  no 
responsive  and  responsible  bidders,” 
McDonough  said. 

The  state  will  instead  use  a “hybrid” 
medical  care  system  that  includes  a 
number  of  smaller  contracts  with  private 
companies  to  provide  services  such  as 
dental  care  and  radiology.  According 
to  McDonough  this  will  “eliminate  the 


Two  prisoners  escaped  from  Ar- 
kansas’ Benton  Unit  prison  on 
July  9,  2006.  Tab  Delancey  and  Clifton 
Sanders  were  drivers  in  the  prison’s  work- 
release  program. 

Arkansas  was  one  of  the  few  states 
that,  until  recently,  allowed  unsupervised 
prisoners  to  transport  other  prisoners  to 
and  from  free-world  jobs. 

“We  can’t  do  it  without  allowing  some 
inmates  to  hold  positions  of  responsibility 
and  trust,”  said  DOC  spokeswoman  Dina 
Tyler.  The  expense  of  requiring  a guard 
for  each  van  trip  was  cost  prohibitive 
and  would  place  additional  strain  on  an 
already  short-handed  system. 

Delancey  and  Saunders  were  sched- 
uled to  pick  up  prisoners  working  at  an 
Affiliated  Foods  warehouse  that  Sunday. 
Instead,  the  pair  abandoned  the  vans;  they 


middle  man,”  since  companies  like  PHS 
routinely  subcontract  anyway. 

In  losing  the  $707  million  FDOC 
contract,  PHS  may  have  been  a victim 
of  its  own  corporate  strategy.  The  com- 
pany has  repeatedly  used  low  bids  to  win 
contracts  and  then  demand  more  money 
- sometimes  within  months.  In  January 
2007,  the  Vermont  DOC  reluctantly 
agreed  to  a new  contract  with  PHS  af- 
ter the  company  suddenly  cancelled  its 
existing  three-year,  $26  million  prison 
health  care  contract  in  November,  2006. 
PHS  had  claimed  to  be  losing  money 
in  that  contract,  too;  Vermont  will  pay 
the  company  $3.6  million  more  per  year 
than  it  had  agreed  to  under  the  original 
contract. 

McDonough  called  the  FDOC’s  hybrid 
model  a “groundbreaking  approach”  to 
providing  prison  health  care.  The  question 
remains,  however:  Will  Florida  prisoners 
receive  constitutionally  adequate  healthcare 
regardless  of  who  provides  it? 

Sources:  Gainesville  Sun,  www.tallahassee. 
com,  Associated  Press,  New  York  Times, 
Free  Press 


were  spotted  two  days  later  at  a lumber- 
yard in  Little  Rock. 

Delancey  was  serving  a 20-year  sen- 
tence for  second  degree  murder,  while 
Saunders  was  serving  14  years  for  burglary 
and  theft.  Both  would  have  been  eligible 
for  parole  in  just  over  a year. 

It  had  been  more  than  ten  years 
since  a van  driver  escaped  from  an  Ar- 
kansas work-release  program,  and  this 
was  the  first  work-release  escape  in  2006. 
Several  other  states  had  discontinued 
the  practice  of  using  prisoner  drivers 
long  ago. 

Dorinda  Carter,  spokeswoman  for 
the  Tennessee  DOC,  said,  “We  stopped 
that  about  20  years  ago.  We  found  that 
there  were  problems  with  what  they 
did  along  the  way  (to  and  from  their 
work  assignments).  There  were  prob- 
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lems  with  contraband  - marijuana  and 
alcohol.” 

Florida  had  a similar  program  from 
1978  to  2003,  but  numerous  traffic  cita- 
tions and  accidents  caused  the  practice 
to  be  discontinued. 

Texas  prisoners  are  required  to  drive 
in  convoys  and  only  under  supervision. 

Sanders,  24,  and  Delancey,  41,  were 
captured  about  two  weeks  later  in  Ocala, 
Florida  after  authorities  were  notified  the 
escapees  might  be  passing  through.  They 
were  extradited  to  Arkansas  and  moved 
to  the  Maximum  Security  Unit  at  the 
Tucker  prison. 

Although  Arkansas  DOC  officials 
had  not  planned  to  alter  the  practice  of 
using  prisoners  to  drive  work-release  vans, 
their  position  changed  following  another 
escape  involving  a prisoner  driver  on  Oc- 
tober 6,  2006. 

Kenneth  Stumbaugh,  45,  serving 
time  on  forgery  and  theft  charges,  ab- 
sconded in  a work-release  van  after  he 
dropped  off  other  prisoners  at  their  jobs 
at  Reed’s  Outdoor  Equipment  in  Benton. 
The  van  was  found  abandoned  the  next 
day  in  Little  Rock.  Stumbaugh  surren- 
dered to  authorities  in  Dallas  County, 
Missouri  almost  a week  later  on  October 


12,  2006. 

“Usually  the  program  works  well  and 
we  don’t  have  any  snags.  But  every  once 
in  a while  when  you  put  inmates  in  a trust 
position  every  once  in  a while  they  are 
going  to  burn  you,”  said  Tyler. 

Following  Stumbaugh’s  escape,  Ar- 
kansas DOC  director  Larry  Norris 
quickly  ended  the  practice  of  using 
prisoners  to  drive  work-release  vans.  Ten 
guards  from  the  Benton  Unit  took  over 
the  driving  positions. 

The  DOC  initially  stated  it  planned  to 
seek  $300,000  from  the  legislature  to  fund 
driver  positions  to  transport  the  state’s 
more  than  500  work-release  prisoners  to 
and  from  their  work  assignments.  How- 
ever, after  it  became  apparent  the  funds 
would  not  be  forthcoming,  the  Arkansas 
Board  of  Corrections  voted  to  raise  the 
program  fee  for  work-release  prisoners 
from  $15  per  day  to  $17  a day  to  cover 
the  increased  cost  of  transportation.  The 
fee  increase  became  effective  on  January 
1,  2007. 

In  other  recent  work-release  escapes, 
Arkansas  prisoner  Joe  H.  Bell,  Jr.,  41, 
walked  off  his  job  at  a construction  com- 
pany on  Dec.  11, 2006.  Company  officials 
had  notified  the  DOC  that  they  wanted 


to  fire  Bell,  who  was  serving  an  8-year 
sentence.  He  remains  missing. 

And  on  January  8,  2007  another 
work-release  prisoner  escaped.  Mark 
Grover,  42,  was  caught  after  he  attempted 
to  run  over  a state  police  investigator  in 
Little  Rock.  The  unidentified  investigator 
fired  several  shots  at  the  van  Grover  was 
driving  (not  a work-release  van),  but  there 
were  no  injuries. 

Grover  had  left  his  work-release  job  at 
a boating  supply  company  the  day  before; 
on  the  morning  that  he  escaped,  a guard 
had  reportedly  threatened  to  remove  him 
from  work-release  and  send  him  to  a se- 
cure prison. 

Source:  Associated  Press,  www.nwanews. 
com,  Democrat-Gazette,  KATV 


Prisoners’  Guerrilla  Handbook 
to  Correspondence  Programs 

High-school,  vocational, 
paralegal  and  college  courses 
available  to  prisoners. 

$24.95 

Available  from  PLN’s  Book  Store! 

See  page  45  for  more  information. 


® 

Write  A Prisoner,  com 

We  'll  see  you  at  mail  call!  ™ 


WriteAPrisoner.com 

Take  your  first  step  toward  making  new  friends. 


Are  you  tired  of  never  hearing  your  name  at  mail  call?  Have  you  given  up  hope  of  meeting  new  people  while  incarcerated? 
We  can  help.  We  list  personal  and  legal  ads  for  inmates  on  our  website,  along  with  your  photo  and  address. 

We  receive  an  astounding  10,000  plus  visitors  from  around  the  globe  daily! 

We  have  been  making  headlines  since  we  opened  our  doors  over  five  years  ago  - featured  on  20/20,  E!  True  Hollywood, 
Women’s  Entertainment,  The  Rick!  Lake  Show,  Court  T.  V.,  CNN,  Fox  News,  ABC  News,  CBS  News  and  many  more! 

Your  ad  can  be  found  in  numerous  directories  - alphabetically,  by  state,  newest  members,  birthdays,  etc. 

Our  website  provides  information  and  resources  in  51  languages  and  we  are  geared  for  international  search  engines. 
Comprehensive  search  allows  viewers  to  search  for  your  ad  by  age,  race,  religion,  astrological  sign,  key  words,  location,  etc. 

We  advertise  non-stop  on  every  major  search  engine  and  have  thousands  of  websites  linking  back  to  us. 

Affordably  priced  at  $40  for  the  first  year,  $30  for  renewing  year.  ^ 

Free  email  forwarding  service  increases  the  volume  of  your  incoming  mail. 

Free  online  resume  posting  for  members  being  released  within  the  year 
Our  website  is  user-friendly  and  includes  a supportive  chat  community 
Free  brochure  available  by  sending  a SASE  to  the  address  below 

forward  to  mail  call! 


Contact  us  today  and  start  looking 


ghamblr  of 
ommerte 


Proud  member  of  the 
Volusia  County 
Chamber  of  Commerce 


For  A Free  Brochure,  Send  S.A.S.E.  To: 

WriteAPrisoner.com 
P.O.  Box  10 

Edgewater,  FL  32132  USA 


"I  wanted  to  thank  you  for  your  GREA  T services! 

I have  a beautiful  fiancee  because  of  my  ad. 
Thank  you!  PLEASE  remove  my  ad  because  I no 
longer  have  a need  for  it!"  - Richard  Jimenez, 
South  Walpole  Prison,  Massachusetts 
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Proud  member  of  the  fj 

Better  Business  Bureau  BBB 
of  Central  Florida 


MEMBER 
CENTRAL  FLORIDA 
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Hawaii  Juvenile  Gay  Bashing  Enjoined 


A federal  court  in  Hawaii  issued  a 
preliminary  injunction,  prohibit- 
ing harassment,  abuse,  discrimination  and 
isolation  of  juvenile  detainees  who  are,  or 
are  perceived  to  be,  lesbian,  gay,  bisexual 
and/or  transgender  (LGBT). 

The  Hawaii  Youth  Correctional  Facil- 
ity (HYCF)  is  a secure  juvenile  detention 
facility  “existing  in  a state  of  chaos”  in 
Kailua  Hawaii.  See  Companion  Story: 
Hawaii  Settles  DOJ  Suit  Over  Unconsti- 
tutional Juvenile  Facility. 

HYCF  prisoners  identified  as,  or 
perceived  to  be,  LGBT  were  subjected  to 
pervasive  verbal  abuse  by  staff  and  other 
prisoners.  They  suffered  actual  and  threat- 
ened physical  and  sexual  assaults  based 
on  their  actual  or  perceived  LGBT  status. 
Staff  were  aware  of  the  abuse  but  took  no 
steps  to  remedy  the  problem.  Prisoners 
who  were  targets  of  abuse  were  placed  in 
isolation  for  their  “protection.”  HYCF 
lacked  a functioning  grievance  system, 
preventing  youth  from  complaining  of 
the  abuse  they  endured. 

Three  LGBT  wards  of  HYCF  brought 
a class  action  suit  in  federal  court,  alleging 
that  HYCF  conditions  deprived  them  of 
due  process  and  equal  protection  of  the 
law,  access  to  counsel,  and  violated  the 
Establishment  Clause. 

Plaintiffs  moved  for  a preliminary 
injunction,  asking  “the  court  to  require 
defendants  to  refrain  from  harassing, 
abusing,  discriminating  against  or  isolating 
plaintiffs  based  on  their  actual  or  perceived 
sexual  orientation,  gender,  identity  or  sex.” 
They  sought:  protection  from  anti- LGBT 
peer  harassment  and  abuse;  a prohibition 
on  the  endorsement  and  indoctrination  of 
religion;  and  a prohibition  on  the  obstruc- 
tion of  plaintiffs’  access  to  counsel. 

On  February  6,  2006,  the  court 
granted  injunctive  relief  on  plaintiffs’ 
due  process  claim,  denied  relief  on  the 
Establishment  Clause  and  access  to 
court  claims,  and  declined  to  reach  the 
equal  protection  claim,  finding  that  it 
addressed  the  same  conduct  as  the  due 
process  claim. 

The  court  issued  a 77-page  opinion, 
including  detailed  findings  of  fact.  The 
court  found  pervasive  verbal  abuse  by 
HYCF  staff  and  prisoners  based  on  actual 
or  perceived  LGBT  status.  Derogatory, 
discriminatory,  and  inflammatory  name- 
calling occurred  on  a daily  basis.  The 
court  found  this  pervasive  verbal  abuse 
was  acutely  damaging  and  harmful.  Ex- 


perts “testified  that  all  three... plaintiffs 
exhibited  behavior  consistent  with  trau- 
matic harassment.” 

The  court  found  “extensive  documenta- 
tion of  anti-LGBT  sexual  assaults,  physical 
assaults,  and  threats  of  sexual  assault,  in- 
cluding rape”  by  other  prisoners.  There 
was  also  substantial  evidence  that  HYCF 
staff  were  aware  of  the  pervasive  abuse  and 
harassment  but  took  no  meaningful  steps  to 
remedy  the  abuse.  “Many  incidents  of  verbal 
abuse  and  harassment  occurred  in  the  pres- 
ence of  staff,”  who  took  no  action. 

Plaintiffs  were  routinely  segregated  in 
isolation  for  their  “protection”  or  “safety.” 
While  there,  they  were  “prevented  from 
making  any  phone  calls  or  writing  any 
letters.”  They  were  “allowed  one  hour  of 
solo  recreational  time  and  one  shower  per 
day.”  They  were  “allowed  only  a Bible  and 
“one  other  book.  Experts  concluded  “that 
long-term. . .isolation  of  youth  is  inherently 
punitive,  and  that  imposing  . . .isolation  as 
a form  of  protection  is  ‘not  an  acceptable 
correctional  practice  for  juveniles.”  One  ex- 
pert found  such  treatment  “inexcusable.” 

The  court  found  that  HYCF  lacked 
policies  and  procedures  to  ensure  safe 
conditions  for  actual  or  perceived  LGBT 
youth.  HYCF  was  also  found  to  have 
inadequate  staffing,  training,  youth  clas- 
sification and  supervision. 

“Plaintiffs’  experiences  demonstrate 


the  futility  of  HYCF’s  grievance  system. 
Some  grievances  take  months  to  receive 
a response.”  Youth  who  filed  grievances 
were  routinely  intimidated  and  retaliated 
against.  The  court  found  that  HYCF 
lacked  a functional  grievance  system. 

Since  plaintiffs  were  “adjudicated 
delinquent  and  have  not  been  convicted  of 
a crime”  their  conditions  of  confinement 
claims  were  properly  analyzed  under  the 
due  process  clause,  rather  than  the  Eighth 
Amendment.  Applying  that  standard,  the 
court  concluded,  “based  on  the  totality 
of  the  circumstances  at  HYCF,”  that  De- 
fendants were  deliberately  indifferent  to 
conditions  that  were  unsafe  for  plaintiffs. 
The  court  found  that  “HYCF’s  inadequate 
grievance  system  supports  a finding  of 
deliberate  indifference.” 

The  court  was  “concerned  by  the 
evidence  that  members  of  the  HYCF 
staff. ..promoted  certain  religious  teach- 
ings to  the  plaintiffs.”  However,  “based 
on  the  limited  facts  in  the... record.... the 
court”  declined  to  grant  injunctive  relief 
on  plaintiffs’  Establishment  Clause  claim. 
Likewise,  the  court  found  insufficient 
evidence  to  support  plaintiffs’  access  to 
counsel  claim,  despite  a “policy  requiring 
parental  consent  to  allow  wards  to  speak 
with  the  ACLU  about  the  conditions  of 
their  confinement.”  See:  R G.  v.  Roller , 41 5 
F.Supp.2d  1129  (D.  Haw.  2006).  P 


California  Inspector  General  Assesses  DOC’s 
Compliance  With  Past  Audit  Recommendations 

by  John  E.  Dannenberg 


California’s  Inspector  General  (IG), 
Matthew  Cate,  who  has  oversight 
responsibility  over  the  California  Department 
of  Corrections  and  Rehabilitation  (CDCR), 
issued  an  exhaustive  363  page  Accountability 
Audit  reporting  the  degree  of  compliance 
with  22  earlier  separate  IG  audits  with  recom- 
mendations to  CDCR  made  between  2000 
and  2004.  Cate  reported  that  of  394  rec- 
ommendations in  the  22  audits,  241  (61 
percent)  had  been  fully  implemented,  53  (14 
percent)  had  been  substantially  implemented, 
and  39  (10  percent)  had  not  been  imple- 
mented. (The  balance  of  16  (4  percent)  were 
no  longer  applicable.]  But  the  numbers  don’t 
tell  the  whole  story.  To  address  the  remaining 
deficiencies,  the  IG  had  to  issue  91  new 
recommendations. 

The  report  separately  scored  two  “respon- 


dents,” individual  prison  stalf/management 
and  departmental-level  (Sacramento)  per- 
sonnel. It  found  that  the  former  were  “highly 
responsive,”  while  the  latter  failed  to  correct 
three  of  the  most  troubling  and  long-standing 
problems:  overhaul  of  CDCR’s  antiquated 
Information  Technology  (IT)  system,  substan- 
dard medical  care  and  inadequate  preparation 
of  prisoners  for  release.  [Since  this  audit  was 
published  in  April  2006,  CDCR’s  health 
care  system  was  seized  by  the  federal  courts 
mooting  that  audit  concern.]  Recognizing  that 
much  of  the  problem  is  exacerbated  by  200% 
overcrowding,  the  IG  noted  that  sustainable 
solutions  will  require  CDCR  to  meaningfully 
address  the  following  options:  increase  prison 
capacity;  reexamine  sentencing/parole  policies; 
and/or  invest  to  reduce  recidivism.  [Note:  On 
October  4,  2006,  Governor  Schwarzenegger 
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declared  a “state  of  emergency”  as  to  prison 
overcrowding,  announcing  the  transfer  of 
thousands  of  CDCR  prisoners  to  out-of-state 
private  prisons.] 

The  IG  observed  that  recommendations 
directed  to  prison  wardens  were  84  percent 
implemented,  albeit  some  only  after  five  years. 
But  departmental  recommendations  were 
only  48  percent  implemented,  with  the 
worst  performance  being  medical  (32 
percent).  IT  improvements  were  noted  in  the 
monitoring  of  internal  affairs  investigations 
( only  2 percent  of  those  cases  now  exceeded  the 
one-year  statutory  limitation),  but  the  rest  of 
CDCR  was  still  burdened  by  antiquated 
mainframes  and  standalone,  non-integrable 
data  bases,  which  “impede  processes  at  every 
level.”  For  example,  it  was  estimated  that 
IT  improvements  in  pharmaceutical  expendi- 
tures alone  would  reap  $26  million  in  annual 
savings.  Likewise,  prisoner  grievance  appeals 
are  not  automated  so  as  to  be  able  to  determine 
systemic  problems  within  CDCR. 

Moving  to  rehabilitation  needs,  the 
report  noted  that  CDCR’s  population  in- 
creased by  8,245  prisoners  between  2000  and 
2006,  exactly  tracking  California’s  population 
growth.  Yet,  21  percent  of  the  169,000  prison- 
ers were  serving  time  for  drug  offenses,  whose 
one-year  recidivism  rate  was  39  percent. 
Clearly,  previously  legislated  substance  abuse 
treatment  programs  needed  to  be  properly 
implemented  [notwithstanding  prison  guard 
union  (CCPOA)  public  objections  which  had 
quashed  these  programs].  Education  levels  at 
Level  IV  (maximum  security)  prisons  were 
deficient  with  only  21  percent  participation, 


in  spite  of  a state  law  requiring  ninth  grade 
literacy  for  all  prisoners.  Lockdowns  (60 
percent  of  the  time)  at  Level  IV  prisons  were 
proving  incompatible  with  education  goals,  a 
problem  that  had  not  been  addressed. 

Finally,  even  if  CDCR  had  implemented 
many  of  the  IG’s  recommendations,  they 
wouldn’t  know  if  they  were  working  or  not,  be- 
cause CDCR  failed  to  implement  internal 
auditing  tools. 

Absent  measurement,  CDCR  would 
remain  incapable  of  knowing  if  it  ever  “cor- 
rected” or  “rehabilitated”  anyone  or 
anything. 

Indeed,  this  writer  notes  that  CDCR’s 
regulations  don’t  even  define  “correction” 
or  “rehabilitation,”  let  alone  state  goals  or 
measurement  tools  for  progress.  The  sad  truth 
is  that  there  is  no  incentive  for  any  CDCR 
employee  to  “correct”  or  “rehabilitate”  so 
much  as  one  prisoner,  ever.  Indeed,  bureau- 
cracies (e.g.,  CDCR)  have  evolved  as  the 
antithesis  of  achievement,  focused  instead  on 
eschewing  blame  and  protecting  joba  While 
the  IG’s  audits  identify  recommendations 
within  the  existing  system,  they  fall  short  of 
reaching  CDCR’s  fatal  flaw  - the  absence  of 
any  incentive  to  achieve  the  crucial  goals  of 
attacking  the  causes  of  incarceration 
and  of  reversing  recidivism.  If  CDCR 
employees  were  put  on  an  elementary 
business  model,  financially  rewarded  for  success 
fi.e,  actual  reduction  of  the  prison  popula- 
tion), rather  than  being  paid  for  failure  (ie, 
increased  population  ),  the  prisoners  needs,  the 
public’s  safety  and  the  quality  of  community 
life  would  all  automatically  trend  in  the 


desired  direction. 

This  writer  recently  addressed  these 
concerns  in  person  with  Inspector  General 
Cate.  Cate  thoughtfully  responded,  however, 
that  his  lawful  responsibility  to  the  Governor 
is  limited  to  informing  the  current  system,  as 
arguably  impossible  as  that  might  be;  meaning- 
ful change  of  that  system  can  only  come  from 
the  Legislature  or  the  executive  branch,  or  from 
the  federal  courts.  See:  Accountability  Audit; 
Review  of  Audits  of  the  California  Department 
of  Corrections  and  Rehabilitation  Adidt  Op- 
erations and  Adult  Programs,  Office  of  the 
Inspector  General,  April  2006.  FI 
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Bernard  Kerik  Pleads  Guilty;  Has  Name  Removed 
From  New  York  City  Jail 


Former  New  York  Police  Chief 
Bernard  B.  Kerik,  proclaimed 
hero  of  9/11,  fell  to  his  lowest  point  yet 
after  pleading  guilty  to  two  unclassihed 
misdemeanor  charges  on  June  30,  2006. 

Kerik,  also  a former  Director  of  the 
New  York  Department  of  Corrections,  ad- 
mitted to  improperly  accepting  $165,000 
worth  of  remodeling  at  his  apartment, 
nearly  free  of  charge,  from  Interstate 
Industrial  Construction  Company.  Inter- 
state is  suspected  of  having  ties  to  Italian 
American  organized  crime;  Kerik  report- 
edly vouched  for  the  company  when  it  was 
seeking  government  contracts. 

Kerik  further  admitted  to  failing  to 
report  a $28,000  loan  from  real  estate 
developer  Nathan  Berman.  Authorities 
suspect  the  loan  was  used  to  purchase  the 
apartment. 

Following  the  misdemeanor  convic- 
tions, Kerik  will  pay  a $200,000  fine  as 
part  of  an  agreement  with  the  Bronx 
district  attorney’s  office. 

As  an  almost  immediate  response 
to  Kerik’s  admission  of  guilt,  Mayor 
Bloomberg  ordered  Kerik’s  name  removed 
from  the  New  York  jail  once  named  in  his 
honor.  At  1:00  a.m.  laborers  assembled, 
under  cover  of  darkness,  to  remove  the 
signs  displaying  Kerik’s  name.  The  Man- 
hattan Detention  Complex  (MDC),  aka 
“The  Tombs,”  assumed  its  old  moniker. 

“People  were  looking  for  a definitive 
move,”  said  a Corrections  Department 
source.  “I  don’t  think  the  name  change 
should  be  a surprise  to  anyone.” 

Kerik  came  under  scrutiny  in  2004 
when  President  Bush,  at  the  request  of 
former  New  York  mayor  Rudy  Giuliani, 
nominated  Kerik  to  head  the  Homeland 
Security  Dept.  An  ensuing  investigation 
revealed  that  Kerik  had  for  years  employed 
an  illegal  immigrant  as  a housekeeper  and 
nanny.  Kerik  scrambled  to  cut  his  losses, 
and  withdrew  his  name  from  nomination. 
But  the  vetting  process  was  already  roll- 
ing and  Kerik’s  house  of  cards  collapsed 
around  him.  [See:  PLN,  May  2006].  How- 
ever, he  still  remains  very  wealthy  from  his 
associated  business  deals. 

Two  extramarital  affairs  were  uncov- 
ered along  with  an  undisclosed  marriage  in 
Kerik’s  past.  Kerik  resigned  from  his  execu- 
tive positions  with  Giuliani  Partners  L.L.C. 


by  Gary  Hunter 

and  Guliani-Kerik  L.L.C.  He  has  also  been 
implicated  in  an  on-going  federal  probe  of 
former  New  York  attorney  general  candi- 
date Jeanine  Pirro,  a state  prosecutor. 

The  ex-Top  Cop’s  admission  of  guilt 
on  the  misdemeanor  charges  drew  mixed 
reactions  from  New  Yorkers. 

“It  doesn’t  really  matter  [whose  name 
is  on  the  jail].  It  just  matters  what  they  do 
to  the  people  inside,”  said  Maleek  Nevels 
of  Brooklyn. 

Angel  Mercado  disagreed.  “It  does 
matter.  Citizens  know  his  name.  He’s  a 
cop;  he  knew  what  he  did  was  wrong.” 


Attorney  Evan  R.  Seamone  wants 
to  promote  justice  by  raising  the 
stature  of  jailhouse  lawyers  nationwide. 
He  proposes  having  a mini-Bar  examina- 
tion to  certify  them  in  an  effort  to  fight 
back  against  the  debilitating  effect  of  the 
U.S.  Supreme  Court’s  decision  in  Lewis  v. 
Casey,  518  U.S.  343  (1996). 

Lewis  pitilessly  declared  that  prison- 
ers have  no  constitutional  right  to  a law 
library  to  prepare  pleadings  for  their  lib- 
erty; they  only  have  the  right  of  “access 
to  the  courthouse  steps”  to  hie  what  pre- 
dictably follows  - inartful  and  ineffectual 
petitions.  While  the  Lewis  court  did  allow 
that  one  could  seek  damages  for  denial 
of  access  to  the  courts  after  having  thus 
suffered  an  irreversible  loss  (e.g.,  time  bar, 
procedural  bar  or  insufficient  pleadings), 
the  “Catch-22”  is  that  damages  for  one’s 
now  unredressable  wrongful  incarceration 
are  barred  by  Heck  v.  Humphrey,  5 12  U.S. 
477  (1994)  [damages  unavailable  unless 
and  until  one  first  overturns  the  convic- 
tion], In  sum;  prisoners  who  get  no  law 
library  rot  in  prison  and  can’t  sue.  Absent 
an  omnipresent  pro  bono  bar,  Seamone 
envisages  salvation  only  in  the  form  of 
“professional”  jailhouse  lawyers. 

Following  Lewis,  several  states  liter- 
ally dumped  their  prison  law  libraries. 
Iowa  prison  guards  threw  them  all  into  the 


Now  everyone  else  knows  too. 

Most  recently,  despite  his  misdemean- 
or convictions,  Kerik  was  appointed  to  a 
top-level  presidential  security  position.  In 
late  January  2007,  Kerik  was  hired  under 
a one -year  contract  as  a security  advisor 
for  Bharrat  Jagdeo,  President  of  Guyana, 
South  America. 

Apparently,  having  burned  too  many 
bridges  in  the  United  States,  Kerik  is  now 
outsourcing  his  services. 

Source:  New  York  Daily  News,  FOX 
News. 


prison  yard.  Arizona  officials  disbanded 
34  prison  libraries.  Idaho  sold  all  of  its  law 
library  books  in  a lot  for  $100  on  e-bay. 
Author  Seamone  likens  this  to  the  epic 
novel  Fahrenheit  451  wherein  the  govern- 
ment outlawed  reading  materials.  The 
Lewis  court  left  all  prisoners  to  the  wiles 
of  the  few  recognized  jailhouse  lawyers 
who  were  legally  permitted  to  aid  other 
prisoners  per  Bounds  v.  Smith,  430  U.S. 
817  (1977).  However,  Lewis  didn’t  deal 
with  the  more  practical  problem  that  even 
jailhouse  lawyers  need  law  books,  and 
left  this  conundrum  unresolved.  It  is  to 
precisely  this  dilemma  that  Seamone  ad- 
dresses his  proposal  of  professionalizing 
jailhouse  lawyers. 

Seamone  describes  the  attributes  of 
the  stereotypical  jailhouse  lawyer  in  Part 
II  of  his  treatise.  He  acknowledges  at  the 
outset  that  thousands  of  them  “eagerly 
await  the  newest  edition  of  Prison  Legal 
News ” to  gain  “updates  on  recent  cases  and 
other  legal  commentary.”  Seamone  traces 
the  legal  recognition  of  jailhouse  lawyers 
back  to  Johnson  v.  Avery,  393  U.S.  483 
(1969)  which  prohibited  outlawing  them 
unless  reasonable  alternatives  of  court 
access  were  provided.  A major  obstacle  to 
prisoner  redress  emerged  with  the  advent 
of  the  Prison  Litigation  Reform  Act,  a 
pernicious  disenfranchisement  designed  in 
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1996  by  Senator  Orrin  Hatch  to  suppress 
pro  per  litigation  and  to  deter  lawyers  from 
representing  prisoners.  Seamone  asserts 
that  the  single  defining  characteristic  of 
the  jailhouse  lawyer  is  legal  competence, 
which  presupposes  a good  basic  education, 
training  and  experience  in  researching  legal 
issues.  Importantly,  he  notes  that  jailhouse 
lawyers  have  been  able  to  help  non-English- 
speaking  and  blind  prisoners  — members 
of  the  imprisoned  class  otherwise  totally 
helpless  to  defend  themselves. 

In  Part  III,  Seamone  outlines  seven 
essential  services  provided  by  jailhouse 
lawyers.  He  noted  that  only  1%  win  their 
writs,  although  over  20%  raise  meritorious 
claims.  But  even  when  they  lose,  jailhouse 
lawyers  provide  some  modicum  of  respect 
for  the  law  inside  the  walls,  offsetting  ener- 
gies that  might  have  simply  been  directed 
to  violence.  Jailhouse  lawyers,  for  them- 
selves, develop  marketable  skills,  and  are 
thus  to  be  encouraged.  At  the  very  least, 
Seamone  states,  they  provide  something 
sorely  needed  in  prison  — hope. 

In  Part  IV,  Seamone  addresses  the  hav- 
oc wreaked  on  pro  per  prisoners  by  Lewis. 
He  discusses  some  of  the  alternatives  used, 
such  as  paralegals,  law  clinics,  law  students 
and  state-contracted  attorneys,  as  well  as 
the  problems  that  attend  these  alternatives. 
Not  addressed  directly  is  the  fact  that 


Lewis  deals  ostensibly  only  with  legal  aid 
to  attack  one’s  conviction  or  conditions 
of  confinement;  it  doesn’t  acknowledge  a 
need  to  be  able  to  sue  for  injunctive  relief  or 
damages  in  a civil  action.  Nor  does  Lewis 
recognize  the  need  for  tax,  divorce,  child 
custody  or  probate  legal  aid,  issues  that 
commonly  affect  prisoners. 

Considering  all  of  the  above,  Seamone 
details  in  Part  V his  proposed  Jailhouse 
Lawyer  Bar  Examination,  canvassing 
existing  recognized  prison  law  clerk 
examinations  in  New  York,  New  Jersey, 
Massachusetts,  Pennsylvania,  Louisiana 
and  Florida  as  models.  In  addition  to 
sample  formats  for  such  exams,  Seamone 
deals  with  the  delicate  subject  of  a Code 
of  Professional  Responsibility.  Here, 
Seamone  envisions  eight  “rules”  dealing 
with  loyalty,  compensation,  bias/favorit- 
ism, safekeeping  of  records,  competence, 
confidentiality,  reporting  misconduct  and 
disciplining  jailhouse  lawyers. 

In  Part  VI,  Seamone  concludes  with 
his  ideas  on  how  to  implement  the  exam. 
Quoting  jailhouse  lawyer  Jerry  Rosen- 
berg, “to  become  a lawyer,  they  ought  to 
make  you  do  some  time  in  jail,”  Seamone 
sees  seasoned  jailhouse  lawyers  as  being 
uniquely  qualified  to  help  fill  the  post- 
Lewis  void  for  certified  legal  assistance 
behind  bars.  FY 


Alabama  Spends  $500,000  to  Vaccinate 
State  Prisoners 

by  Gary  Hunter 


The  Alabama  DOC  has  launched 
an  innovative  program  to  vac- 
cinate prisoners  for  Hepatitis  A and  B. 
Hepatitis  is  a disease  that  damages  the  liv- 
er with  the  potential  to  be  fatal.  Alabama 
optimistically  hopes  to  inoculate  over  half 
of  its  prisoners  during  the  next  year  at  a 
cost  of  one-half  million  dollars. 

Ordinarily,  adults  are  not  vaccinated 
for  Hepatitis  A and  B.  State  Health  Officer 
Donald  Williamson  says  that  prisoners 
were  targeted  for  treatment  because  of  high 
drug  use  and  sexual  activity  in  prison. 

“You  have  a population  that  is  at  high 
risk  of  being  infected  living  with  a group  that 
is  at  high  risk  of  being  exposed,”  he  said. 

Governor  Bob  Riley  did  not  officially 
approve  the  expenditure.  House  Budget 
Director  John  Knight,  D-Montgomery, 
initiated  the  program  with  $500,000  in 
discretionary  money  assigned  to  the  DOC. 
A record  amount  is  also  allotted  to  next 


year’s  vaccination  program. 

Pharmaceutical  giant  GlaxoSmith- 
Cline  lobbied  for  the  vaccination  program. 
They  will  now  administer  the  vaccine.  FY 

Source:  Montgomery  Advertiser 
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Maricopa  County,  Arizona,  Abandons  Restraint  Chairs  Following 
Deaths,  Multimillion  Dollar  Payouts 


After  three  prisoner  fatalities  and 
two  wrongful  death  payouts  to- 
taling $17.25  million,  Sheriff  Joe  Arpaio 
of  Maricopa  County,  Arizona,  has  finally 
discontinued  the  use  of  restraint  chairs  in 
county  jails. 

On  August  21, 2006,  Arpaio  told  The 
Arizona  Republic  that  the  jail’s  restraint 
chairs  have  been  replaced  by  restraint 
beds.  The  so-called  “safe  beds”  contain 
shackles  for  the  prisoners’  hands  and 
feet.  According  to  Arpaio,  the  beds  are  a 
safer  alternative.  Jerry  Sheridan,  chief  of 
custody  for  the  Sheriff’s  Office,  said  the 
beds  will  only  be  used  as  a last  resort.  He 
said  padded  cells  called  “safe  rooms”  will 
be  used  first. 

At  least  three  prisoner  deaths  have 
been  linked  to  the  use  of  restraint  chairs  at 
the  jail.  Two  spawned  lawsuits  that  resulted 
in  multimillion  dollar  payouts.  In  March 
2006,  a federal  jury  awarded  $9  million  to 
the  parents  of  Charles  Agster  III,  who  died 
after  being  strapped  into  a restraint  chair 
at  the  jail  in  2001.  In  1996  the  county  paid 
$8.25  million  to  settle  in  the  death  of  Scott 
Norberg,  who  also  died  in  a restraint  chair. 
Autopsies  revealed  that  the  men,  both  of 
whom  had  methamphetamine  in  their  sys- 
tems, died  of  positional  asphyxia. 

Attorney  Michael  Manning,  who 
represented  both  families,  said  his  clients 
would  not  have  sued  “had  the  sheriff 
just  apologized  to  them  and  made  these 
changes  so  other  kids  wouldn’t  die,  so  this 
is  very  gratifying,”  he  said.  “It’s  tragic  that 
it’s  taken  this  long.” 

Amnesty  International  has  urged  U.S. 
authorities  to  ban  restraint  chairs,  which 
have  been  in  use  since  the  1970s,  until  the 
federal  government  launches  an  investi- 
gation into  their  use.  Arpaio  and  others 
argue  that  the  chairs  remain  a “good  tool” 
for  restraining  combative  prisoners. 

It  has  long  been  known,  however,  that 
restraint  chairs  are  often  deadly.  Because 
they’re  designed  to  be  as  uncomfortable  as 
possible-seats  are  inches  off  the  ground 
with  heels  against  the  buttocks,  forcing 
knees  into  the  chest,  and  arms  straight 
down  at  the  sides-positional  asphyxia  is 
always  a concern.  Moreover,  many  jailers 
can’t  resist  using  the  chairs  as  punishment, 
leaving  prisoners  strapped  down  in  an 
unnatural  position  for  excessively  long 
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periods.  Of  the  6,000  times  the  chair  has 
been  used  in  the  Maricopa  County  Jail 
since  2001,  for  instance,  300  of  the  inci- 
dents were  initiated  by  guards. 

Unfortunately,  the  mistreatment  of 
prisoners  is  nothing  new  to  Sheriff  Arpaio, 
who  has  built  a reputation  as  “America’s 
toughest  sheriff.”  As  previously  reported 
by  PLN,  Arpaio ’s  abusive  tactics  have  in- 
cluded housing  prisoners  in  tents,  forcing 
them  to  wear  pink  underwear,  parading 


On  May  23,  2006,  Vermont  be- 
came the  fiftieth  and  final  state 
to  outlaw  sex  between  detention  facility 
employees  and  prisoners.  The  proposed 
measure  had  been  under  debate  for  five 
years  before  Governor  James  Douglas 
finally  signed  the  bill  into  law. 

Amnesty  International  has  pushed  for 
the  measure  since  1999  when  14  states  still 
were  without  laws  protecting  prisoners 
from  sexual  assault  by  their  captors.  By 
2001,  only  six  states  including  Vermont 
had  failed  to  adopt  some  measure  of 
reform. 

“This  is  a significant  victory,  one 
that  proves  that  lawmakers  in  Vermont 
understand  that  no  woman  deserves 
sexual  abuse  or  unwanted  sexual  advances 
regardless  of  whether  she’s  serving  time,” 
said  Larry  Cox,  Executive  Director  of 
Amnesty  International  U.S.A.  (AIUSA). 

Joshua  Rubenstein  of  AIUSA  ex- 
plains that,  like  statutory  rape,  sex 
between  guards  and  prisoners  cannot  be 
consensual  because  the  “imbalance  of 
power”  is  too  great. 

“There  are  all  manner  of  ways  in 
which  a guard  can  pressure  an  inmate,” 
he  said. 

Corrections  Commissioner  Rob- 
ert Hoffman  agrees.  “Given  the  power 
imbalance... [tjhere  really  can’t  be  legiti- 
mate consent,”  he  says. 

The  new  law  makes  sex  between 
prison  and  jail  employees  and  prisoners  a 
felony  offense.  But  AIUSA  officials  point 
out  that  the  measure  still  has  significant 
loopholes.  For  instance,  pre-trial  detainees 


thousands  through  downtown  Phoenix 
as  they  walked  several  blocks  to  a newly 
opened  jail  clad  only  in  pink  boxer  shorts 
and  flip  flops,  and  installing  live  feed 
webcams-some  of  which  were  trained 
on  the  toilets-in  prisoner  housing  areas. 
The  Sheriff’s  sadism  has  earned  him  the 
ire  of  many.  To  date  1 1 people  of  been 
prosecuted  for  threatening  to  kill  him.  PI 

Source:  The  Arizona  Republic 


held  in  local  jails  are  not  covered  by  the 
law.  Prisoners  doing  community  service, 
probation  or  parole  are  only  protected 
from  pressure  by  their  direct  supervisors. 

“This  law  should  still  be  improved,” 
said  Rubenstein,  “but  it  is  a tremendous 
step  in  the  right  direction.” 

AIUSA  benchmarks  for  sexual 
misconduct  include  the  tenets  that  all 
sexual  contact  between  staff  and  prisoners 
should  be  illegal;  consensual  sex  between 
staff  and  prisoners  is  not  a viable  defense; 
sex  between  staff  and  prisoners  poses  an 
abuse  of  power;  and  prisoners  should 
not  be  criminally  liable  for  sexual  contact 
because  of  the  power  differential. 

“I  am  certainly  gratified  after  all  these 
years  in  which  this  issue  has  been  kicking 
around  that  Vermont  has  taken  this  step,” 
said  Hoffman. 

Commissioner  Hoffman  points  out 
that  the  law  is  a security  concern  as  well  as 
an  ethical  one.  He  posits  that  when  guards 
have  sexual  relations  with  prisoners  “their 
judgment  is  compromised  and  puts  other 
employees  at  risk.” 

His  point  is  well  taken  though  it  falls 
short  of  the  whole  truth.  Prisoners  are 
also  at  risk  from  sexually  abusive  guards. 
PLN’s  August,  2006  issue  is  an  expose 
of  a national  epidemic  of  guards  sexu- 
ally abusing  prisoners.  And  while  AIUSA 
admirably  focuses  concern  on  the  abuse 
of  female  prisoners,  PLN  points  out  that 
male  prisoners  are  frequently  the  victims 
of  sexual  abuse  by  their  captors.  P 

Source:  Vermont  Press  Bureau 


Vermont,  the  Last  State  to  Pass 
Sex  Abuse  Laws 
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New  York  HCV  Treatment  Suit  Not  Mooted  by  Equivocal 
DOC  Concession;  Class  Certification  Granted 


The  United  States  District  Court 
(N.D.  N.Y.)  rejected  the  New 
York  Department  of  Corrections’  (NY- 
DOC) attempt  to  moot  a class  action 
claim  filed  by  HCV  (Hepatitis-C)  in- 
fected prisoners  who  had  sued  to  receive 
treatment  for  their  deadly  disease.  The 
principal  roadblock  to  treatment  had  been 
a Chief  Medical  Officer  (CMO  (-instigated 
rule  that  no  HCV  sufferer  would  begin 
the  combination  antiviral  therapy  unless 
and  until  he  had  completed  a six-month 
NYDOC  substance  abuse  (ASAT/RSAT) 
program.  The  “Catch-22”  was  that 
because  there  was  a waiting  list  in  the 
thousands  for  ASAT/RSAT,  only  2%  of 
HCV-positive  prisoners  actually  received 
antiviral  treatment  from  the  6-12%  medi- 
cally appropriate  candidates  of  the  9,000 
known  NYDOC  HCV  victims. 

Prisoners  Robert  Hilton  and  Louis 
Vasquez  sued  Dr.  Lester  Wright,  NY- 
DOC’s  CMO,  for  cruel  and  unusual 
punishment,  claiming  he  had  arbitrarily 
denied  them  medically  needed  HCV  anti- 
viral treatment.  Hilton  and  Vasquez  were 
not  the  first  to  make  such  claims,  however. 
Wright  had  lost  cases  previously  in  federal 
court  (Johnson  v.  Wright,  412  F.3d  398 
(2nd  Cir.  2005);  McKenna  v.  Wright,  386 
F.3d  432  (2nd  Cir.  2004))  and  in  state 
court  (Domenech  v.  Goord,  797  N.Y.S.2d 
313  (N.Y.  App.Div.  2nd  Dept.  2005)),  in 
which  he  had  cruelly  refused  to  provide  the 
court-ordered  medical  treatment  until  his 
last  appellate  delay  had  been  exhausted. 
Hilton  and  Vasquez  sought  class  action 
relief  to  end  the  agony  for  all  similarly 
situated  NYDOC  HCV  patients. 

Hilton  and  Vasquez  had  been  identi- 
fied by  treating  physicians  as  being  in  need 
of  the  antiviral  regimen.  Both  had  had 
earlier  histories  of  substance  abuse.  Per 
Dr.  Wright’s  rules,  no  one  could  receive 
the  regimen  unless  and  until  they  had 
first  enrolled  in  or  completed  a six-month 
substance-abuse  program;  they  also  had  to 
have  been  drug-free  for  six  months  before 
treatment.  Hilton  had  started  a 48-month 
antiviral  treatment  in  2002  prior  to  in- 
carceration that  was  interrupted  after  12 
months  when  he  became  homeless.  When 
he  hit  NYDOC  in  August  2004  he  asked 
for  treatment,  but  his  evaluation  did  not 
begin  until  October  2004.  It  was  only  com- 
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pleted  in  March  2005,  when  he  was  finally 
medically  “cleared”  for  treatment. 

He  was  examined  in  April  2005  by  a 
gastroenterologist,  who  directed  the  treat- 
ment to  commence  on  May  4,  2005.  He 
was  also  placed  on  the  waiting  list  for  the 
RSAT  program  at  Altona  Correctional 
Facility.  However,  Dr.  Wright  intervened 
and  denied  Hilton’s  treatment  because 
although  Hilton  was  on  a waiting  list  for 
RSAT,  he  was  not  actively  enrolled.  Hil- 
ton was  soon  transferred  to  Washington 
Correctional  Facility,  where  he  filed  a 
grievance  demanding  immediate  treat- 
ment. Washington’s  grievance  committee 
recommended  treatment  but  was  over- 
ruled by  the  Superintendent  and  higher 
reviews.  Washington  did  attempt  to  enroll 
Hilton  in  the  facility’s  ASAT  program, 
but  he  was  rejected  because  he  was  by 
then  less  than  six  months  to  parole,  and 
couldn’t  complete  the  program  in  time.  In 
August  2005,  Hilton  sued  under  42  U.S.C. 
§ 1983.  Pursuant  to  a stipulation  and  order 
dated  August  23, 2005,  Dr.  Wright  finally 
permitted  Hilton’s  treatment  to  begin. 

Vasquez’s  story  was  similar.  He  had 
been  drug-free  for  25  years  and  had 
taken  an  earlier  NYDOC  three-month 
substance-abuse  program,  but  Dr.  Wright 
said  that  wasn’t  good  enough.  Only 
when  Vasquez  was  joined  as  a plaintiff  in 


Hilton’s  suit  did  Dr.  Wright  knuckle  under 
and  start  his  treatment. 

Wright  moved  to  dismiss  on  mootness 
grounds  since  both  plaintiffs  had  begun 
treatment.  The  court  disagreed.  Observing 
that  Dr.  Wright  only  gave  in  to  treatment 
after  being  threatened  by  (yet  another) 
federal  suit,  the  court  was  not  swayed 
that  Wright  would  not  devolve  to  his  old 
ways  for  his  next  victim.  Dr.  Wright  even 
rescinded  his  ASAT/RSAT  precursor 
policy,  but  with  tongue  in  cheek  conceded 
therein  that  he  was  only  doing  so  because 
of  court  pressure  and  not  medical  policy. 
The  court  reasonably  concluded  that 
nothing  Dr.  Wright  had  done  would  pre- 
clude a future  CMO  from  going  back  to 
Wright’s  old  ways.  In  short,  the  threat  of 
renewed  unconstitutional  non-treatment 
was  very  real,  and  mootness  was  wholly 
inappropriate. 

Accordingly,  the  court  denied  Wright’s 
motion  to  dismiss,  granted  the  plaintiffs’ 
motion  for  class  certification,  and  ap- 
pointed Koob  & Magoolaghan,  Suite  408, 
19  Fulton  St.,  New  York,  NY  10038  as 
class  counsel.  The  lawsuit  seeks  injunctive 
and  declarative  relief  plus  compensatory 
and  punitive  damages.  All  NYDOC  HCV 
sufferers  are  represented  in  the  class  ac- 
tion. See:  Hilton  v.  Wright,  235  F.R.D.  40 
(N.D.N.Y.,  2006).  P 
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Many  U.S.  Prisoners  Mentally  111,  Few  Receive  Treatment 


Nearly  half  of  the  nations  2.3  million 
prisoners  suffer  from  some  sort  of 
mental  disorder,  according  to  a report  by  the 
Bureau  of  Justice  Statistics  (BJS)  released  in 
September  2006.  Yet  fewer  than  a third  of 
those  receive  any  treatment. 

The  numbers  are  disturbing.  Overall,  the 
report  reveals  that  64%  of  the  nations  747,000 
jail  prisoners,  56%  of  its  1 .5  million  state  prison- 
ers, and  45%  of  its  1 56,000  federal  prisoners  had 
been  treated  for  or  exhibited  signs  of  a mental 
disorder  in  the  previous  year.  Even  so,  just  1 in 
3 state  and  federal  prisoners-and  only  1 in  6 jail 
prisoners-received  mental  health  care  while 
imprisoned. 

This  lack  of  treatment  has  predictably 
adverse  consequences.  The  report  found,  for 
instance,  that  mentally  ill  prisoners  were  2 to 
3 times  more  likely  to  be  injured  in  a fight 
during  their  imprisonment.  They  were 
also  disciplined  for  rule  violations  at  a signifi- 
cantly higher  rate  than  other  prisoners. 

The  findings  are  “both  a scandal  and 
national  tragedy,”  said  Michael  J.  F itzpatrick, 
executive  director  of  the  National  Alliance 
on  Mental  Illness.  “The  study  reveals  that 
the  problem  is  two  to  three  times  greater  than 
anyone  imagined.  ” Fitzpatrick  further  said  the 
findings  indicate  “that  the  mental  health  system 
is  failing-long  before  people  enter  the  criminal 
justice  system  and  after  they  leave  it.”  Unfortu- 
nately, in  modem  America  retribution  often 
trumps  treatment  and  rehabilitation. 

Compared  to  other  prisoners,  those  with 
mental  disorders  were  2 to  3 times  more  likely  to 
have  been  homeless  in  the  year  before  their  arrest 
(6.6%  of  federal  prisoners  and  1 7.2%  of  localjail 
prisoners);  about  3 times  as  likely  to  have  been 
the  victims  of  past  physical  or  sexual  abuse;  and 
roughly  50%  more  likely  to  have  abused  drugs 
and  alcohol.  Mentally  ill  prisoners  were  also 
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more  likely  to  be  female,  white,  and  young. 
They  were  only  slightly  more  likely  to  have 
committed  a violent  crime. 

While  prisons  have  undoubtedly  become 
the  de  facto  guardians  of  the  nation’s  mentally  ill 
over  the  past  three  decades,  it’s  equally  plausible 
that  prisons  cause  such  disorders.  According 
to  the  report,  only  about  40%  of  jail  prison- 
ers and  30%  of  state  and  federal  prisoners 
had  a history  of  mental  illness  prior  to  their 
imprisonment.  In  addition,  most-roughly 
70%-were  gainfully  employed  in  the  month 
prior  to  their  arrest.  The  cause  of  mental  dis- 
orders for  many,  it  seems,  is  in  adjusting  to  the 
harsh,  dehumanizing,  totalitarian,  and  often 


On  August  21,  2006,  a Georgia  state 
court  awarded  $5.1  Million  to  the 
family  of  a college  student  who  was  killed  when 
he  fell  from  a DeKalb  County  garbage  truck 
while  performing  community  service. 

Vince  Currid,  22,  had  been  sentenced  to 
40  hours  of  unpaid  slave  labor,  euphemistically 
referred  to  as  community  service,  after  being 
placed  on  probation  for  driving  under  the  influ- 
ence (DUI).  County  officials  assigned  Currid 
to  work  on  the  back  of  a garbage  truck,  but 
they  gave  him  no  training  and  failed  to  provide 
appropriate  job-related  equipment,  including 
rain  gear  and  boots.  On  October  22, 1 999— his 
very  first  day  at  work-Currid  fell  from  the  rear 
of  the  vehicle  while  working  in  the  rain.  He 
suffered  a fatal  head  injury. 

“He  was  there  to  do  40  hours  of  com- 
munity service,  but  they  turned  his  40  hours  of 
community  service  into  a death  sentence,”  said 
Sam  Starks,  one  of  the  attorneys  represent- 
ing the  family. 

Furious  at  the  way  county  officials  acted 
both  before  and  after  the  tragedy,  the  jury  took 
less  than  four  hours  to  reach  the  verdict.  “It  was 
disgusting-they  were  arrogant,  walking  around 
like,  ‘this  couldn’t  possibly  be  our  fault.  We  do 
this  all  the  time,’  “said  Vince  Currid’s  brother, 
Gregory  Currid.  “They  had  no  regard  for 
someone’s  life.” 

Vince’s  dad,  Howard  Currid,  also  ex- 
pressed anger  at  the  county’s  arrogance.  “It 
was  just  denial,  denial,  denial,”  he  said.  “It 
just  continues.  It’s  actually  making  me 
physically  ill.” 


brutal  realities  of  American  prison  life. 

The  report’s  findings  were  based  on 
surveys  conducted  every  5 to  6 years.  In- 
terviews with  state  and  federal  prisoners  were 
conducted  in  2004,  and  jail  prisoners  were  in- 
terviewed in  2002.  Symptoms  of  mental  illness 
were  based  on  criteria  outlined  in  the  Diagnostic 
and  Statistical  Manual  of  Mental  Disorders, 
fourth  edition  (DSM  IV)  and  must  have  oc- 
curred within  the  previous  12  months.  Get  a 
copy  of  the  report,  Mental  Health  Problems 
of  Prison  and  Jail  Inmates,  online  at  www. 
ojp.usdoj.gov/bjs/mhppji.htm. 

Additional  source:  Associated  Press 


Even  though  they  have  already  fought  to 
deny  justice  to  Currid’s  family  for  more  than 
seven  years,  county  officials  say  they  plan  to 
appeal  the  verdict.  This  shows  they  have  no 
regard  for  taxpayers,  either.  With  an  interest 
rate  of  1 l%tacked  on  by  thejudge,  the  decision 
could  add  another  half  a million  dollars  to  the 
verdict  during  the  six  months  to  one  year  it  will 
likely  take  for  the  appeal  process. 

“Elected  officials  of  the  county  should 
be  ashamed  of  what  they  are  doing  to  put 
the  taxpayers  of  DeKalb  County  through 
this  extra  burden  and  expense  and  also 
for  putting  the  Currid  family  through  this 
nightmare  once  again,”  said  attorney  Clint 
Sitton,  who  also  represented  the  family. 

If  the  verdict  is  upheld,  the  family  would  like 
to  use  part  of  the  $5.1  million  award  to  honor 
Vince.  “I  always  wanted  to  form  a foundation 
with  Vince’s  name  on  it  and  try  to  put  in  as 
much  money  as  I can  and  try  to  use  it  for  things 
Vince  would  have  been  interested  in. ...  He  was 
the  type  of  person  who  was  very  outgoing, 
very  helpful.” 

The  foundation  would  probably  fund 
scholarships  and  research  into  the  type  of  blood 
clot  that  ultimately  killed  Vince,  his  father  said. 
The  family  was  represented  by  attorneys  Sam 
Starks  and  dint  Sitton  of  the  Atlanta  law  firm 
Martin  & Jones  See:  Currid  v.  DeKalb  County, 
Georgia,  Dekalb  County  Superior  Court, 
unknown  case  no.  PJ 

Sources:  Atlanta  Journal-Constitution,  wxia. 
com,  Associated  Press 
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Federal  Court  Restrains  Los  Angeles  County  Jail  Overcrowding 


On  October  27,  2006,  the  U.S. 
District  Court  (C.D.  Cal.)  is- 
sued an  “Order  to  Show  Cause  (“OSC”) 
re  Issuance  of  Preliminary  Injunction 
or  Temporary  Restraining  Order,”  plus 
imposed  initial  restraints,  regarding  the 
ongoing  unconstitutional  overcrowding 
at  the  Los  Angeles  County  Main  Jail 
(MCJ).  These  conditions  were  traced  to 
the  unending  influx  of  new  pre-trial  de- 
tainees into  the  Inmate  Reception  Center 
(IRC).  Because  the  court’s  prior  order  to 
reduce  overcrowding  in  specific  areas  in 
the  MCJ  had  simply  pushed  the  500  excess 
prisoners  back  into  the  IRC,  the  court 
came  to  the  conclusion  that  it  now  had 
to  attack  the  unconstitutional  conditions 
at  the  IRC. 

On  its  MCJ  tour  on  May  10,  2006, 
the  court  observed  “clear  evidence  of 
overcrowding.”  It  rose  to  the  level  of  un- 
constitutionality in  the  following  areas: 
cells  designed  for  two  prisoners  contained 
four  (leaving  them  no  place  to  stand  up  in 
the  cell,  and  where  they  were  kept  24/7, 


by  John  E.  Dannenberg 

less  3 hours  per  week  exercise  time);  cells 
designed  for  four  prisoners  contained  six. 
The  court  found  conditions  “inconsistent 
with  basic  human  values.” 

On  its  second  tour  on  September  14, 
2006,  the  court  found  these  MCJ  conditions 
remedied,  but  at  the  expense  of  worsening 
conditions  in  the  IRC.  There,  the  30  holding 
cells  limited  to  20  prisoners  (3’  x 3’  space  per 
prisoner)  contained  from  35  to  50  prisoners. 
Worse  yet,  they  had  no  place  to  sleep  and 
had  but  one  filthy  toilet  to  share.  Kept  there 
often  for  over  ten  hours,  with  no  bunks  or 
mattresses,  and  forced  to  eat  in  the  same 
space,  these  new  detainees  (clothed  only  in 
the  presumption  of  innocence)  were  forced 
to  endure  the  lowest  level  of  treatment  in 
the  county  jail  system. 

While  $258  million  had  been  ap- 
propriated recently  for  improvements  to 
the  MCJ,  none  of  this  would  expand  jail 
capacity.  Thus,  the  court  found  “a  fairly 
bleak  prognosis”  for  reduction  of  the  con- 
stitutional violations  due  to  overcrowding. 
Rather  than  await  further  lawsuits,  the 


court  felt  that  the  only  reasonable  remedy 
was  to  tighten  the  noose  on  Sheriff  Leroy 
Baca.  It  issued  an  “Order  to  Show  Cause 
re  Issuance  of  Preliminary  Injunction 
or  Temporary  Restraining  Order”  as  to 
why  Baca  should  not  be  restrained  from 
(1)  holding  a prisoner  in  IRC  for  more 
than  24  hours,  (2)  holding  more  than  20 
prisoners  in  one  holding  cell,  (3)  placing 
any  prisoner  in  a holding  cell  which  is  not 
clean  and  sanitary,  (4)  holding  a prisoner 
in  IRC  without  giving  him  full  access  to 
medical  care,  (5)  housing  six  prisoners  in 
four-man  MCJ  cells,  and  (6)  housing  four 
prisoners  in  two-man  MCJ  cells. 

While  Sheriff  Baca’s  opposition  (if 
any)  to  the  OSC  was  due  November  20, 
2006,  the  court  ordered  immediate  com- 
pliance with  these  restraints  pending  a 
hearing  on  the  OSC.  This  latest  order  was 
hardly  an  overreaction;  the  instant  case  on 
the  L.A.  County  Jail’s  overcrowding  has 
been  festering  since  1975.  See:  Rutherford 
v.  Baca,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
CV  75-04111  DDP.  S'! 
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The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
who  are  challenging  their  wrongful  convictions.  Our  mission  is  to  identify,  investigate,  and  exonerate  wrong- 
fully convicted  individuals  through  the  use  of  DNA  evidence.  The  NEIP  considers  cases  from  Massachusetts, 
New  Hampshire,  Maine,  Vermont,  Connecticut  and  Rhode  Island  in  which  actual  innocence  is  claimed. 

If  you  believe  that  biological  evidence  from  your  case  exists  and  you  would  like  NEIP  to  consider  representing 
you,  please  write  to  us  at  the  address  below.  Unfortunately,  we  are  unable  to  respond  to  requests  for  represen- 
tation that  are  received  by  phone  or  email. 
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$205,000  Settlement  in  Massachusetts  Strip  Search  Suit 


On  December  27,  2006,  the  Com- 
monwealth of  Massachusetts 
agreed  to  pay  $205,000  to  settle  a class 
action  lawsuit  alleging  hundreds  of  ar- 
restees were  illegally  strip  searched  at  the 
Hampshire  Jail  and  House  of  Corrections 
between  January  18, 2002  and  November 
7,  2002. 

Lead  plaintiff  Charles  Ryan  IV  was 
arrested  in  January  2002  for  allegedly  vio- 
lating a protective  order  by  driving  by  his 
ex  wife’s  house.  Upon  being  booked  into 
the  Hampshire  Jail  Ryan  was  subjected  to 
a strip  search  even  though  no  allegation  of 
violence  or  the  threat  of  violence  had  been 
made.  Ryan  was  released  from  the  jail 


several  days  later  and  the  charges  against 
him  were  eventually  dropped. 

Ryan  sued  Hampshire  County  Sheriff 
Robert  J.  Garvey  and  Patrick  J.  Cahillane, 
the  Deputy  Superintendent  responsible  for 
jail  operations,  in  the  U.S.  District  Court 
for  the  District  of  Massachusetts  under  42 
U.S.C.  § 1983.  The  lawsuit  contended  the 
jail  maintained  a policy  of  strip  searching 
every  arrestee  admitted  to  the  jail,  regard- 
less of  the  circumstances,  and  that  the 
defendants  knew  or  should  have  known 
this  policy  was  unconstitutional.  Ryan 
sought  declatory,  injunctive,  and  monetary 
damages  for  the  emotional  distress  he  suf- 
fered as  a result  of  the  illegal  strip  search. 


The  Commonwealth  prudently  chose 
to  settle  rather  than  defend  the  jail’s  policy. 
Attorneys’  fees  will  be  paid  from  the 
$205,000  settlement,  and  Ryan  will  receive 
$10,000  in  addition  to  his  portion  of  the 
class  settlement  as  compensation  for  his 
time  and  lack  of  privacy  in  bringing  the 
suit.  The  remainder  of  the  settlement  will 
be  divided  equally  among  the  eligible  class 
members. 

Ryan  was  represented  by  Howard 
Friedman  and  Myong  J.  Joun  of  the  Law 
Offices  off  Howard  Friedman  in  Boston, 
Massachusetts.  See:  Ryan  v.  Garvey, 
USDC  D MA,  Case  No.  05-30017-MAP. 
FI 


New  Jersey  Phone  Rates  Out  of  Control 


Two  calls  a week  from  her  incarcer- 
ated son  costs  Marjorie  Arniotis 
over  $150  per  month.  Lorraine  Green 
pays  around  $200  a month  to  talk  to  her 
imprisoned  son  and  was  paying  more 
until  one  of  her  sons  was  acquitted  in 
January  2006. 

New  Jersy  jails  and  prisons  have  long 
been  criticized  for  the  outrageous  cost  of 
prisoner-to-family  phone  services.  Its  rates 
are  among  the  highest  in  the  nation. 

“[Prisoner’s]  families  overpay  enor- 
mously,” said  prisoner  advocate  Bonnie 
Kerness.  “New  Jersey  is  particularly 
egregious  because  the  charges  don’t  even 
go  to  the  welfare  of  inmates.  They  benefit 
the  State’s  Treasury  Department.” 

Kerness,  a member  of  the  American 
Friends  Service  Committee,  calls  the 
phone  rates  morally  unjustifiable. 

Under  the  current  system,  phone 
payments  are  divided  between  the  phone 
companies  and  the  state  entities  that 
control  the  prisons  and  jails.  County  and 
state  governments  controlling  the  lock-ups 
receive  as  much  as  40%  commission  from 
phone  services  so  there  is  little  incentive 
to  lower  rates. 

“It’s  outrageous,”  Said  Arniotis.  “I  wish 
someone  could  do  something  about  it.” 

State  officials  feel  differently.  “It’s 
nice  and  refreshing  to  give  back  and  offset 
some  of  the  burden  on  taxpayers,”  said 
Morris  County  Jail  Warden  Frank  Cor- 
rente.  “It’s  not  like  we  can  take  the  money 
and  spend  it  on  new  cars.  The  money  goes 
to  inmate  use.” 

Government  officials  estimate  that 


by  Gary  Hunter 

the  phone  revenue  is  only  a fraction  of 
the  approximately  $30,000  necessary  to 
incarcerate  a prisoner  for  one  year. 

But  Kerness  points  out  that  prisoner’s 
families  are  taxpayers  too  and  ultimately 
the  family  pays  the  bill. 

“Why  would  you  want  to  penalize  a 
family  member  of  an  inmate  in  any  way?” 
she  asked.  “They  are  innocent.” 

Dana  Kaplan,  of  Prison  Families 
Community  Forum  (PFCF)  calls  the  cur- 
rent practice  legal  kickbacks. 

“This  is  unlegislated  tax,”  she  said. 

PFCF  is  a New  York  based  advocacy 
group  that  is  trying  to  eliminate  collect 
calls  in  prisons  altogether.  The  group  has 
introduced,  to  the  legislature,  alternative 
plans  with  lower  rates.  Prepaid  accounts 
is  currently  on  a bill  that  is  awaiting  con- 
sideration. 

Joseph  Pekarovic  is  vice  president  of 
sales  at  Public  Communications  Services 
Inc.  (PCS),  the  California  based  phone 
company  handles  services  for  more  than 
270  county  jails  and  state  and  federal  pris- 
ons including  the  Bergen  County  jail  near 
Hackensack,  N.  J.  Pekarovic,  explains  why 
“collect  calls  will  always  be  high.” 

Collect  calls  can  pose  several  prob- 
lems. Pekarovic  estimates  that  one  in  five 
collect  calls,  originating  from  prisoners, 
cannot  be  collected  due  to  fraud.  He  says 
that  collect  calls  are  often  placed  to  newly 
installed  phones  then,  after  prisoners  and 
their  outside  parties  run  up  large  phone 
bills,  the  owner  of  the  phone  will  move. 
Those  losses  are  passed  along  to  the 
customers. 


Pekarovic  also  explains  that  collect 
calls  involve  complications  when  the  caller 
and  the  person  receiving  the  call  use  dif- 
ferent carriers.  This  scenario  requires  the 
two  companies  to  negotiate  a rate  to  be 
charged  to  the  person  receiving  the  call. 
None  of  which  explains  the  phone  com- 
pany kickback  to  the  prisons  and  jails 
which  is  done  after  the  companies  make 
their  profits.  In  an  ideal  capitalist  world, 
contracts  are  bid  out  to  who  can  provide 
the  best  service  at  the  lowest  cost.  Instead, 
the  winning  bid  goes  to  who  can  give  the 
state  the  biggest  kickback  in  exchange  for 
the  prison  and  jail  phone  monopoly. 

New  Jersey  is  not  the  only  state  under 
fire,  by  prisoner  advocates,  for  outrageous 
phone  bills.  North  Carolina,  Pennsylvania 
and  Washington  State  are  working  on 
plans  to  implement  alternative  calling 
systems. 

Florida  has  already  agreed  to  reduce 
their  profit  margin  for  calls  from  prisoners 
to  ease  the  burden  on  their  families. 

Virginia  recently  came  under  fil  e from 
the  state-based  Citizens  United  for  the 
Rehabilitation  of  Errants  (CURE)  group 
after  legislators-reneged  on  an  agreement 
to  substantially  reduce  phone  rates  for 
outgoing  prison  calls.  Like  New  Jersy, 
Virginia  officials  receive  kickbacks  of  up 
to  40%  of  phone  revenues. 

New  Jersey  did  recently  attempt  to 
restructure  its  own  system  with  limited 
success.  The  in-state  calls  that  used  to  cost 
prisoners  $9.00  are  now  $7.75.  Fifteen- 
minute  calls  out-of-state  dropped  from 
$17  to  $15. 
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US  Settles  Prisoner’s  UNICOR 
Whistleblower  Suit  for  $6,000 


Prisoner  advocate  groups  complain 
that  the  reduction  is  not  enough.  They 
point  out  that  the  enormously  high  rates 
increase  recidivism. 

“Study  after  study  has  shown  that 
better  contact  with  family  members  is 
important,”  said  Kerness.  “We  ought  to 
be  doing  everything  possible  to  encour- 
age that.” 

Unregulated  phone  rates  also  ad- 
versely affect  prisoners’  ability  to  defend 
themselves  in  court.  New  Jersey’s  Public 
Defender’s  Office  had  to  stop  accepting 
collect  calls  in  1992. 

“Our  phone  bills  were  $23,000  a 
month,”  said  policy  director  Dale  Jones. 

Prisoner  phone  revenue  for  2005 
exceeded  $5  million.  New  Jersey  state 
prisons  top  the  list  with  revenues  of 
$3.5  million  generated  by  its  23,000-plus 
population. 

Passic  County  Jail,  (pop.  1,800), 
earned  $680,000;  Hudson  County  Jail 
(pop.  2,000)  made  $518,000;  Bergen 
County  Jail,  (pop.  1,000)  took  in  $41 1,000; 
and  Morris  County  Jail  (pop.  325)  earned 
$65,000. 

Connection  fees  varied  from  $1.26  to 
$1.75  for  local  calls  to  $3.95  for  out-of- 
state  calls.  All  out-of-state  calls  are  89t 
a minute,  not  including  the  connection 
fee. 

A House  subcommittee  is  currently 
reviewing  a federal  bill  that  will  require 
regulation  of  rates  for  prisoner  phone 
calls.  The  bill  was  introduced  in  December 
2005  and  is  still  pending. 


On  October  27,  2006,  the  United 
States  paid  $6,000  to  settle  with  a 
federal  prisoner  who  claimed  he  was  fired  from 
his  UNICOR  j ob  in  retaliation  for  filing  safety 
complaints  with  the  Occupational  Safety  and 
Health  Administration  (OS HA). 

In  his  lawsuit,  originally  filed  pro  se  in 
the  U.S.  District  court  for  the  District  of 
Colorado,  Keith  Leigh  Shannon  claimed 
he  was  fired  from  his  prison  job  in  2002 
for  reporting  safety  violations  to  OSHA. 
Shannon  contended  that  during  his  time 
working  in  UNICOR’s  furniture  factory  at 
the  U.S.  Penitentiary  in  Florence,  Colorado, 
he  witnessed  numerous  accidents  causing 
serious  injury  to  prisoner  workers.  Most 
of  the  factory’s  machines  were  in  violation 
of  federal  regulations,  Shannon  alleged, 
or  were  missing  safety  items  mandated  by 
the  federal  government  or  specified  by  the 
manufacturer  that  could  have  in  most  cases 
prevented  the  accidents. 

OSHA  acted  on  the  complaints  and 
inspected  the  factory  on  June  17-18,  2002, 
issuing  citations  for  seven  safety-related 
violations.  Shannon  was  fired  the  next  day. 
After  exhausting  his  administrative  remedies 
Shannon  filed  suit  against  the  United  States 
on  October  25,  2002,  pursuant  to  the  Fed- 
eral Tort  Claims  Act,  28  U.S.C.  § 1346. 

The  U.S.  decided  to  settle  after 
lengthy  pretrial  litigation  rather  than 
proceed  to  trial.  Under  the  agreement 


Shannon  will  receive  $6,000;  will  have 
55  months  of  employment  added  to  his 
longevity  status;  will  receive  a promotion 
to  grade  one  in  his  current  position;  and 
will  have  all  records  related  to  his  termina- 
tion expunged. 

Shannon  at  some  point  gained  repre- 
sentation from  Denver  attorneys  Antony 
M.  Noble  and  Paula  M.  Ray.  See:  Shannon 
v.  United  States  of  America,  USDC  D CO, 
Case  No.  03-CV-0352-RPM-CBS.  P 
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Appeals  Court  Reverses  Summary  Judgment  of  Washington  Phone  Suit 


A Washington  appeals  court  has 
overturned  a lower  court’s  grant 
of  summary  judgment  to  telephone  com- 
panies in  a lawsuit  alleging  they  failed  to 
disclose  rates  to  recipients  of  prisoner- 
initiated  phone  calls  as  required  by  state 
law. 

In  2000,  Sandy  Judd,  Zuraya  Wright 
and  Tara  Herivel  hied  suit  against  five 
phone  companies  — Qwest,  Verizon, 
CenturyTel,  AT&T  and  T-netix  — in  King 
County  Superior  Court.  They  contended 
they  were  not  provided  with  rate  informa- 
tion before  choosing  to  accept  calls  from 
prisoners  in  several  Washington  prisons. 

The  trial  court  dismissed  Qwest,  Ve- 
rizon and  CenturyTel,  holding  they  were 
exempt  from  the  disclosure  requirements. 
As  for  AT&T  and  T-netix,  the  trial  court 
referred  two  issues  to  the  Washington 
Utilities  and  Transportation  Commission 
(WUTC)  to  determine  whether  the  re- 
maining companies  were  “operator  service 
providers”  (which  are  required  to  provide 
disclosure),  and  whether  they  had  violated 
WUTC  disclosure  regulations,  which  are 
based  on  state  law. 

The  companies  moved  for  dismissal  in 
the  WUTC.  The  administrative  law  judge 
(ALJ)  determined,  however,  that  issues 
of  material  fact  existed  that  precluded 
summary  judgment.  The  ALJ  further 
held  that  she  could  not  decide  the  issues 
because  such  a determination  was  outside 
the  superior  court’s  narrow  referral.  The 
WUTC  affirmed. 

For  some  reason,  though,  the  superi- 
or court  ignored  the  ALJ’s  determination 
regarding  summary  judgment  and  granted 
it  anyway.  Judd  and  Herivel  appealed. 

On  December  18,  2006,  in  an  un- 
published opinion,  the  Washington  Court 
of  Appeals,  Division  1,  reversed  and  re- 
manded, holding  that  Judd  and  Herivel 
“presented  one  disputed  issue  of  material 
fact  and  one  mixed  question  of  fact  and 
law  which  survive  summary  judgment.” 

The  disputed  fact  issue  was  whether 
the  alleged  telephone  calls  actually  oc- 
curred. Herivel  alleged  in  her  pleadings 
that  one  call  was  from  Don  Miniken, 
PLN s executive  director,  but  had  no  other 
confirming  evidence.  T-netix  claimed  it 
could  find  no  record  of  the  call  in  its  data- 
base and  contended  Herivel’s  allegation  by 
itself  was  insufficient  to  survive  dismissal. 
The  appeals  court  held,  however,  that  the 
case  was  a “classic  factual  dispute,  with 
each  side  producing  some  evidence  to 


support  its  position.”  (The  court  recog- 
nized that  just  because  T-netix  claimed  it 
couldn’t  find  a record  of  the  call,  that  did 
not  mean  the  call  didn’t  occur). 

As  for  the  question  of  law  — whether 
the  carriers  were  required  to  disclose  rate 
information  — the  appeals  court  ruled 
that  both  parties’  arguments  were  “highly 
technical  and  fact-based,”  and  therefore 
could  not  be  properly  resolved  through 
summary  j udgment . (Summary  judgment 
is  only  appropriate  when,  evaluated  in  the 
light  most  favorable  to  the  non-moving 
party,  the  court  determines  there  are  no 
genuine  issues  of  material  fact). 


Some  citizens  of  Lebanon  County, 
Pennsylvania  feel  that  county 
work-release  prisoners  are  forfeiting  too 
much  of  their  salary  to  a greedy  judicial 
system. 

Businessman  Lewis  Knepp  employs 
work-release  prisoners.  He  tells  how  one 
of  his  employees,  who  earns  $10  an  hour 
and  takes  home  $317  a week  has  $257 
garnished  from  his  wages  to  pay  for  man- 
datory state  programs. 

“These  guys  are  set  up  to  fail,”  says 
Knepp.  “There’s  such  a weight  on  them 
that  they  can’t  possibly  survive.” 

Prison  warden  Robert  Karnes  dis- 
agrees. “It  makes  no  sense  to  put  somebody 
in  jail,  and  they’re  not  paying  on  the  fines 
they’re  incarcerated  for.” 

Karnes  says  the  program  has  the  ad- 
ditional benefit  of  keeping  prisoners  in 
touch  with  their  community.  He  points  out 
that  120  of  Lebanon  County’s  900-plus 
prisoners  are  part  of  the  work-release  pro- 
gram. He  also  says  that  they  are  enjoying  a 
privilege  the  rest  do  not  qualify  for. 

Prisoners  are  also  paid  to  work  on 
county-owned  properties  and  even  in  the 
prisons.  Karnes  says  the  program  is  mu- 
tually beneficial  since  prisoners  perform 
janitorial,  food,  laundry  and  landscaping 
services  for  the  prisons. 

“For  me  to  contract  that  out,  they’re 
saving  a lot  of  money,”  he  said. 

But  the  money  prisoner  labor  is  sav- 
ing the  state  is  going  back  into  the  state’s 
coffers  not  to  pay  the  prisoners.  Knepp 
says  the  idea  is  essentially  good  but  the 


Consequently,  the  appellate  court 
determined  the  trial  court  had  erred  in 
granting  summary  judgment  to  AT&T 
and  T-netix.  As  such,  the  lower  ruling  was 
reversed  and  remanded  with  instructions 
to  resubmit  the  issues  originally  before  the 
court  to  the  WUTC  for  a proper  deter- 
mination. PLN  has  reported  on  this  case 
extensively,  it  has  generated  two  published 
opinions,  see:  Juddv.  AT&T,  116  Wn.App. 
761,  66  P.3d  1102  (2003)  and  Judd  v. 
AT&T,  152  Wn.2nd  195  (WA  2004).  See: 
Judd  v.  AT&T,  2006  Wash.  App.  LEXIS 
2741.  The  defendants  have  sought  review 
in  the  state  supreme  court. 


amount  of  money  the  prisoner  actually 
keeps  doesn’t  allow  him  any  way  to  help 
support  his  family. 

“I  think  work-release  is  a great  idea, 
but  I think  the  end  of  it  should  be  the  man 
standing  on  his  own  two  feet  when  he  gets 
out  of  prison.  I don’t  think  the  way  to 
do  that  would  have  the  man  come  out 
and  declare  bankruptcy.” 

Karnes  says  the  prisoner  is  to  blame 
for  his  financial  distress. 

“Some  of  them  have  dug  themselves 
such  a hole.  Obviously,  it’s  not  our  inten- 
tion to  make  them  flat  broke,  but  it’s  the 
choices  they  make.  If  they  make  poor  deci- 
sions, whose  fault  is  it  but  theirs.” 

Knepp  contends  that  if  the  county 
leaves  a prisoner  “nothing  to  live  on”  then 
the  system  is  partially  to  blame  if  he 
goes  back  to  crime  or  on  welfare. 

“He  has  no  way  to  pay  rent  or  buy 
food.  It’s  impossible  for  him  to  survive,” 
says  Knepp.  “If  they  have  a light  at  the 
end  of  the  tunnel,  it’s  a very  dim  one.” 

Two  of  the  prisoners  who  started 
working  for  Knepp  while  in  prison  are  now 
out  and  working  for  him  full-time.  FI 

Source:  Lebanon  Daily  News 
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California  DOC  Ordered  to  Comply  with  Overdue  Suicide  Prevention  Measures 


On  February  13,  2006,  The  U.S. 
District  Court  (E.D.  Cal.)  en- 
tered a remedial  Stipulation  and  Order 
to  the  California  Department  of  Correc- 
tions and  Rehabilitation  (CDCR)  to  force 
CDCR  to  implement  the  cardiopulmo- 
nary resuscitation  (CPR)  policy  that  the 
court  had  previously  ordered  on  June  9, 
2005.  CDCR’s  failure  to  comply  with  the 
earlier  order  of  the  court  only  frustrated 
the  16-year-old  civil  rights  case  ( Coleman 
v.  Schwarzenegger,  U.S.D.C.  (E.D.  Cal.) 
No.  CIV  S-90-0520  LKK  JFM  P ) that  had 
directed  improvements  in  CDCR’s  mental 
health  care  program  to  quell  the  unaccept- 
ably high  prisoner  suicide  rate. 

The  June  9, 2005  order  had  command- 
ed CDCR  to  (1)  within  30  days,  submit  a 
plan  for  dealing  with  the  hazard  of  large- 
mesh  ventilation  screens  in  segregation  cells 
were  mental  health  prisoners  were  housed; 
(2)  within  60  days,  develop  and  implement 
a policy  that  “establishes  clearly  and  un- 
equivocally a requirement  for  custody  staff 
to  provide  immediate  life  support  ...  until 
medical  staff  arrives;”  (3)  provide  the  court’s 
Special  Master  with  all  Suicide  Reports  and 
staff  performance  reviews  in  such  incidents; 
(4)  Within  90  days,  involve  the  Health  Care 
Services  division  of  CDCR  in  promulgating 
suicide  prevention,  and  (5)  within  60  days, 
implement  a tracking  system  of  the  suicidal 
history  of  all  CDCR  prisoners. 

On  August  25,  2005,  the  prisoners’ 
class  attorneys  filed  a Notice  of  Defen- 
dants’ Failure  To  Comply.  130  days  later, 


by  Marvin  Mentor 

the  court  scheduled  the  matter  for  brief- 
ing on  February  15,  2006.  Included  in 
the  requested  reporting  was  the  status  of 
“cut-down  kits”  in  all  34  CDCR  prisons, 
the  status  of  CDCR  staff  returning  from 
leave  being  re-trained  on  CPR  procedures, 
and  a survey  of  all 
suicide  incident  re- 
ports to  review  the 
use  of  CPR.  In  ad- 
dition, by  March 
1,  2006,  defendants 
must  give  the  Special 
Master  a list  identi- 
fying all  “heretofore 
unidentified  respon- 
sible persons”  who 
prepared  these  re- 
ports at  each  facility. 

The  “ghost  writers” 
were  singled  out  at 
Avenal,  Tehachapi, 

Soledad,  Calipatria, 

California  Mens 
Colony,  Corcoran, 

San  Quentin,  North 
Kern  and  Kern  Val- 
ley state  prisons. 

On  February  13, 
the  court  accepted 
a joint  stipulation, 
including  a dis- 
missal of  the  notice 
of  noncompliance, 
and  ordered  the  17lh 
round  of  monitoring 


to  report  on  items  (1)  through  (5)  above. 
The  expected  outcome  of  the  current  moni- 
toring will  be  affidavits  from  each  warden 
certifying  full  compliance  with  the  June  9, 
2005  order.  Meanwhile,  CDCR’s  suicide 
rate  continues  to  soar.  IH 
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Texas  Prisoners  Face  Mandatory  Testing  For  HIV 

by  Gary  Hunter 


From  January  to  May  2006,  480 
Texas  prisoners  tested  HlV-posi- 
tive  upon  their  release  from  prison.  Testing 
for  the  virus  has  now  become  mandatory  in 
Texas  before  a prisoner  can  be  released. 

The  bill  for  mandatory  testing,  passed 
in  May  2005,  was  sponsored  by  Sen.  Rod- 
ney Ellis,  D-Houston. 

“We  need  to  overcome  our  discom- 
fort and  attack  the  problem,  because  it  is 
costing  lives  inside  and  outside  prisons,” 
said  Sen.  Ellis. 

The  University  of  Texas  Medical 
Branch  (UTMB)  manages  healthcare  for 
80%  of  Texas  prisoners.  From  January 
through  November  2006, 63,669  prisoners 
received  HIV  tests  and  546  tested  positive. 
Each  initial  positive  test  is  confirmed  by 
three  follow-ups.  The  test  results  are  confi- 
dential except  to  the  prisoner  and  medical 
staff,  pursuant  to  state  law. 

Dr.  Susan  Okie,  in  an  article  in  the 
Jan.  11,  2007  issue  of  the  New  England 
Journal  of  Medicine,  estimated  that  up 
to  25%  of  all  HIV-positive  persons  pass 
through  U.S.  prisons.  She  suggested  the 
distribution  of  condoms  would  reduce 
the  spread  of  HIV. 

Texas  Department  of  Criminal  Jus- 
tice (TDCJ)  spokeswoman  Michelle  Lyons 
said  the  state  will  never  consider  condoms 
as  an  option. 

“We  don’t  encourage  any  kind  of 
sexual  activity  in  the  prisons,  be  it  consen- 
sual or  otherwise,”  said  Lyons.  “There  is 
some  kind  of  misconception  that  prisons 
are  a hotbed  of  infection,  but  most  cases 
(of  HTV)  are  already  contracted  before 
the  prisoners  get  here.” 

While  most  other  prison  and  jail 
systems  have  similar  views  on  condom 
distribution,  there  have  been  some  recent 
exceptions.  The  city  of  Philadelphia  decid- 
ed in  December  2006  to  begin  distributing 
condoms  in  county  prisons  to  curb  HIV 
infections.  Also  in  December  2006,  San 
Francisco  County  started  providing  con- 
doms in  county  jails  despite  a veto  by  Gov. 
Schwarzenegger  of  a bill  that  would  have 
expressly  allowed  condom  distribution  in 
prisons  by  non-profit  agencies. 

As  of  July  2006,  the  TDCJ  held  over 
154,000  prisoners;  of  the  2,598  prisoners 
who  were  HIV  positive,  1,494  were  black, 
628  were  white  and  273  were  Hispanic. 
According  to  a recent  report  commis- 
sioned by  the  National  Minority  AIDS 


Council  and  co-authored  by  Dr.  Robert 
Fullilove,  “Incarceration  is  one  of  the 
most  important  drivers  of  HIV  infection 
among  African  Americans....” 

The  TDCJ  has  recently  expanded 
HIV  testing  to  include  newly-arrived  pris- 
oners; 80%  of  incoming  prisoners  have 
consented  to  the  HIV  tests.  “We  encour- 
age that  they  agree  to  the  test  so  they  can 
get  the  care  they  need,”  said  Lyons.  Such 
consent  is  no  longer  necessary,  however. 

According  to  a February  1 , 2007  rul- 


On  May  25,  2006,  Kent  County, 
Michigan  agreed  to  settle  a wrong- 
ful death  lawsuit  for  $275 ,000  brought  by  the 
family  of  a Grand  Rapids  man  who  died  of 
a heart  attack  suffered  after  struggling  with 
arresting  police.  County  officials  denied 
any  liability,  but  paid  off  to  minimize  their 
exposure  to  the  $1.4  million  demand. 

52-year-old  Willie  Thurman,  after 
having  been  arrested  for  auto  theft,  died 
on  his  birthday,  March  1 1 , 2003,  of  a heart 
attack  at  the  Kent  County  jail.  Thurman, 
who  was  mentally  ill,  entered  a running 
empty  car  by  his  family’s  home,  thinking 
it  was  a surprise  birthday  gift.  He  drove  it 
off  the  parking  lot  and  parked  it  nearby 
on  the  street.  Police  found  him  in  the 
car,  which  had  been  stolen.  He  pan- 
icked upon  being  taken  to  jail,  where 
subduing  deputies  allegedly  broke  nine 
of  130  lb.  Thurman’s  ribs,  hog-tied  him 
and,  when  he  stopped  breathing,  failed 
to  timely  seek  medical  aid.  The  Medical 
Examiner  noted  Thurman’s  history  of 
emphysema  and  paranoid  schizophrenia, 
which  “probably  put  extra  stress  on  his 
heart  during  the  arrest  and  contributed  to 
his  death.”  Police  investigations  declared 
no  wrong-doing  on  their  part. 

The  complaint  was  filed  against  jail 
employees  under  42  U.S.C.  § 1983  alleging 
violations  of  Thurman’s  federal  constitu- 
tional rights  as  well  as  supplemental  state 
law  claims.  Allegations  were  that  Thur- 
man was  initially  calm  upon  arrest,  but 
panicked  in  the  jail  after  unsuccessfully 
trying  to  phone  his  family.  He  told  other 
prisoners  he  feared  being  locked  a cell 


ing  from  the  state  attorney  general’s  office, 
the  Texas  Board  of  Criminal  Justice  can 
adopt  a policy  that  “compels  mandatory 
HIV  testing  for  incoming  offenders.”  Thus, 
all  TDCJ  prisoners  are  now  subject  to 
mandatory  HIV  tests. 

Nationwide,  about  2%  of  prisoners  are 
HIV-positive,  a rate  four  to  five  times  that 
of  the  non-incarcerated  population. 

Sources:  The  Daily  News,  American-States- 
man,  New  England  Journal  of  Medicine 


with  someone  who  might  try  to  take 
his  eyeglasses,  rendering  him  unable  to 
see.  At  his  initial  jail  medical  screening,  he 
told  the  interviewer  something  “very  wrong 
[was]  happening  in  [my]  head,”  and  begged 
for  an  ambulance.  Becoming  increasingly 
panicked,  he  did  not  threaten  anyone. 
Nonetheless,  a Deputy  pepper-sprayed 
him,  several  times  — even  directly  in  the 
face  after  he  slumped  to  the  floor.  A group 
of  deputies  then  grabbed  him,  forced  him 
down  on  his  stomach,  and  hog-tied  him. 
When  Thurman  became  unresponsive, 
a deputy  scraped  his  handcuff  key  on 
the  bottom  of  one  of  Thurman’s  feet. 
Although  he  got  no  response,  he  failed 
to  try  CPR  or  summon  any  aid.  During 
the  struggle,  Thurman  also  suffered  a 
head  contusion  and  a broken  sternum.  A 
nurse  later  called  an  ambulance,  but  none 
came  for  45  minutes.  At  the  hospital,  he 
was  declared  brain  dead,  and  died  three 
days  later. 

The  complaint  alleged  unreasonable 
use  of  force,  and  violations  of  Title  II  of 
the  Americans  with  Disabilities  Act  (ADA) 
and  § 540  of  Rehabilitation  Act.  Addition- 
ally, it  claimed  municipal  policy  liability. 
The  state  causes  of  action  included  assault 
and  battery  charges  against  the  deputies 
and  gross  negligence  in  the  performance 
of  their  duties. 

Of  the  $275,000  settlement,  the  family’s 
attorneys  were  awarded  $168,868.  The  bal- 
ance of  $106,132  was  distributed  among 
nine  survivors  and  the  funeral  home. 
See:  Thurman  v.  Kent  County,  U.S.D.C. 
W.D.  MI,  Case  No.  1:05-CV-0177.  PI 


$275,000  Paid  In  Excessive-Force 
Michigan  Jail  Death  Lawsuit 

by  John  E.  Dannenberg 
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Colorado  Prisoners  Caging  Prisoners 


Colorado  State  Penitentiary  II  (CSP- 
IT)  is  slated  for  construction  in 
early  2007.  It  will  hold  the  state’s  most  dan- 
gerous prisoners  locked  down  for  23  hours 
per  day.  Ironically,  the  948  pre-fab  cells  will 
be  built  by  prisoners  in  the  Freemont  prison 
facility  located  about  a mile  down  the  road. 

Andy  Klinkerman,  Correctional  In- 
dustries manager,  says,  “Because  there  are 
no  steel  cell  manufacturers  in  the  region 
— They  are  all  back  East  — we  (Colorado 
Department  of  Corrections)  will  have 
substantial  savings  by  making  our  own 
cells  for  the  new  prison.” 

Freemont’s  prison  metal  shop  has 


by  Gary  Hunter 

been  refurbished  to  tackle  their  latest 
project.  The  most  notable  addition  is  an 
enormous  powder  coat  paint  oven  capable 
of  holding  an  entire  cell. 

The  metal  shop  has  also  employed 
40  more  prisoners  increasing  their  total 
workforce  to  100  men.  Incentives  for 
prisoners  to  cage  their  colleagues  include 
vocational  welding  certificates,  safety 
training  and  $85  per  month. 

“That  may  not  sound  like  much 
money  but  an  inmate  can  live  like  a king 
on  $85  a month,”  says  Klinkerman. 

Prisoners  have  already  begun  to  fab- 
ricate the  948  cells.  Klinkerman  estimates 


that  once  construction  begins  builders  will 
be  able  to  set  up  to  200  cells  per  week. 

Assembly  of  the  cells  will  require  the 
assistance  of  an  overhead  crane.  Once  the 
cells  are  put  in  place  a separate  contractor 
will  install  the  electronic  doors. 

Metalshop  prisoners  will  build  all  of 
the  assembly  jigs  necessary  to  assemble  the 
cells.  Each  cell  will  be  80-squarefeet,  with 
steel  walls  and  weigh  7,000  pounds.  They 
will  be  outfitted  with  a table,  stool,  bunk, 
shelf  and  audio-visual  cabinet. 

Just  add  one  warm  body.  P 

Source:  The  Pueblo  Chieftan 


Grievances  Must  Identify  Defendants  Later  Sued 


The  Sixth  Circuit  Court  of  Ap- 
peals has  affirmed  in  part  and 
reversed  in  part  an  Ohio  federal  district 
court’s  dismissal  of  a prisoner’s  complaint 
for  failure  to  comply  with  the  exhaustion 
requirement  of  the  Prison  Litigation  Re- 
form Act  (PLRA). 

Christopher  Bell,  a prisoner  at  Ohio’s 
Trumball  Correctional  Institution,  filed  a 
civil  rights  action  alleging  he  was  subject- 
ed to  retaliation  for  filing  grievances,  and 
for  failure  to  protect  him  from  violence  by 
other  prisoners.  The  defendants,  Warden 
Khellah  Kunteh  and  guard  Carl  Shaffer, 
moved  to  dismiss  the  failure  to  protect 
claim  because  Bell  had  not  exhausted 
administrative  remedies.  The  district  court 
granted  the  motion  and  Bell  appealed. 

The  Sixth  Circuit  stated  a prisoner’s 
grievance  “must  identify  each  defendant 
eventually  sued.”  Additionally,  “a  pris- 
oner must  have  alleged  mistreatment  or 
misconduct  on  the  part  of  the  defendant 
in  his  grievance.”  The  appeals  court  said 
this  was  not  a particularly  strict  standard. 
It  “is  sufficient  for  a court  to  find  that  a 
prisoner’s  [grievance]  gave  prison  officials 
fair  notice  of  the  alleged  mistreatment 
or  misconduct  that  forms  the  basis  of 
the  constitutionality  or  statutory  claim 
made  against  a defendant  in  a prisoner’s 
complaint.” 

Bell’s  complaint  named  Kunteh, 
claiming  he  had  failed  in  his  obligation 
“to  protect  prisoner’s  [sic]  from  violence 
at  the  hands  of  other  prisoners.”  Likewise, 
Bell’s  grievances  alleged  Kunteh  had  Bell 
“moved  to  another  unit  for  no  justifiable 
reason.”  Bell’s  case  manager  advised 
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Kunteh  that  Bell  “should  not  be  moved 
down  to  Unit  B because  of  an  imminent 
threat  to  [his]  safety,”  and  that  a number 
of  other  prisoners  “were  very  upset  that 
[Bell]  had”  been  moved  to  their  unit.  Bell 
was  eventually  assaulted  by  prisoners  in 
his  new  unit. 

The  Sixth  Circuit  held  that  Bell  had 
adequately  exhausted  his  administrative 
remedies  as  to  Kunteh,  but  not  Shaf- 
fer. Thus,  the  district  court’s  order  was 
affirmed  in  part  and  reversed  in  part. 
See:  Bell  v.  Konteh,  450  F.3d  651  (6th  Cir. 
2006). 

Note:  On  January  22,  2007,  the  U.S. 


Supreme  Court  held  that  prisoners  were 
not  required  to  plead  exhaustion  in  their 
lawsuits,  that  the  PLRA  did  not  require 
naming  each  defendant  in  a previously- 
filed  grievance,  and  that  failure  to  exhaust 
some  claims  administratively  did  not  man- 
date the  dismissal  of  an  entire  suit  that  also 
contained  exhausted  claims.  See:  Jones  v. 
Bock,  slip  opinion,  U.S.  Supreme  Court, 
Case  No.  05-7058  (Jan.  22,  2007).  ¥* 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 
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FOUNDATION  FOR  INNOCENCE  LLC 
P.O.  Box  1033,  Maui,  Hawaii.  96790 
Email:  innocencehawaii2002@yahoo.com 

IMPORTANT  NOTICE 

Foundation  For  Innocence  LLC.,  has  taken  transfer  of  all 
case  files  and  documents  from  Express  Legal  Services  LLC. 
We  regret  this  transfer  regarding  change  in  business 
management  and  policies  may  have  caused  any 
undue  stress  in  awaiting  our  response. 

Whether  or  not  you  have  family  support  and  cannot 
afford  our  basic  fees,  our  goal  is  to  find  an  avenue 
to  assist  all  those  whose  claims  have  merit  to  gain 
access  to  the  courts.  If  you  qualify  for  pro  bono 
assistance,  your  file  remains  open. 

The  mission  of  Foundation  For  innocence  LLC  is  to  fight 
for  the  freedom  and  vindicate  those  who  are  completely 
innocent  of  the  crimes  for  which  they  have  been  unjustly 
convicted  and  imprisoned  for  life  or  death. 

We  look  forward  to  receiving  your  information 
at  new  address  above. 
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Arizona:  On  December  22,  2006, 
Yuma  state  prison  captain  Wiliam  Kan- 
gas,  52,  was  sentenced  to  100  years  in  state 
prison  after  a jury  convicted  him  of  pos- 
sessing child  pornography.  The  crime  was 
reported  to  police  by  a fellow  Arizona  De- 
partment of  Corrections  guard  who  was 
repairing  Kangas’  computer  and  found 
the  child  pornography.  Kangas  is  best 
known  as  the  defendant  in  the  seminal 
court  access  case  of  Gluth  v.  Kangas , 951 
F,2d  1504  (9th  Cir.  1991).  Mr.  Kangas  has 
not  expressed  whether  his  views  on  court 
access  or  prison  reform  have  changed 
since  that  case  was  decided. 

Austria:  On  November  3,  2006,  Mu- 
radif  Hasanbegovic,  36,  escaped  from  the 
Karlau  prison  by  wrapping  himself  in  a 
box  used  by  the  prison  work  shop  to  make 
parts  for  lamp  posts  and  he  was  loaded 
onto  a delivery  truck  by  other  prisoners 
and  he  escaped  once  the  truck  left  the 
prison.  Prison  warden  Franz  Hochstrasser 
told  media  “This  sort  of  thing  is  not  sup- 
posed to  happen.  Guards  need  to  count 
prisoners  at  the  end  of  working  hours.” 

Cambodia:  On  November  1,  2006, 
Donald  Ramirez,  50,  a 25  year  veteran 
San  Francisco  police  officer  being  held  in 
the  Phnom  Penh  jail  on  charges  of  sexual 
abuse  and  “debauchery”  related  to  hav- 
ing sex  with  a 14  year  old  girl,  committed 
suicide  in  his  jail  cell  by  shooting  himself 
through  the  mouth  twice  with  a pistol  he 
pulled  over  to  his  cell  from  a desk  where 
a policeman  had  left  it.  Local  media  were 
not  allowed  into  the  police  station  to  verify 
the  official  account,  including  how  Ramirez 
had  managed  to  shoot  himself  twice. 

Illinois:  On  September  6, 2006,  former 
Illinois  governor  George  Ryan,  who  won 
international  acclaim  from  death  penalty 
foes  for  granting  clemency  to  all  Illinois 
death  row  prisoners  shortly  before  leaving 
office,  was  sentenced  to  6 and  a half  years 
in  federal  prison  after  being  convicted  on 
corruption  charges,  most  of  which  occurred 
when  he  was  secretary  of  state.  A jury  found 
that  in  exchange  for  bribes,  vacations  and 
gifts,  Ryan  sent  lucrative  state  contracts  to 
cronies  and  also  oversaw  corruption  in  the 
state  driver’s  license  bureau.  Ryan  is  out 
on  bail  while  he  appeals  his  convictions  for 
racketeering,  mail  fraud,  obstruction  of 
justice  and  other  charges.  All  told  79  people 
have  been  charged  and  75  convicted  in  the 
FBI  investigation  that  netted  Ryan. 

Louisiana:  On  July  18,  2006,  a single 
engine  Beechcraft  plane  owned  by  LCS 
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News  in  Brief: 

Corrections  Services  crashed  into  a mo- 
bile home  in  Jeanerette.  The  owner  of  the 
mobile  home  was  killed  as  was  the  plane’s 
pilot  and  the  passenger  John  Blackburn, 
both  LCS  employees.  Blackburn  was  LCS’s 
construction  superintendent  and  had  been 
returning  from  a jail  construction  project  in 
Corpus  Christi,  Texas.  The  plane  crashed 
after  it  was  struck  by  lightning. 

Massachusetts:  On  February  23, 
2006,  Francis  Ciaburri,  53,  a former 
prison  guard  at  MCI-Concord  was  sen- 
tenced to  18  months  in  prison  and  two 
years  of  probation  after  being  convicted 
of  raping  a male  prisoner  at  the  facility  in 
1996.  He  was  initially  charged  with  rape 
but  a jury  convicted  him  of  indecent  as- 
sault and  battery 

Massachusetts:  On  July  18,  2006, 
Pippen  Ross,  50,  a former  reporter  for  Na- 
tional Public  Radio,  was  sentenced  to  an 
additional  2-4  years  in  prison  for  forging  a 
sentencing  document  that  would  have  cut 
her  jail  sentence  in  half.  Ross  was  serving  a 
one  year  sentence  in  the  Berkshire  jail  for 
her  fourth  drunk  driving  conviction.  She 
used  another  prisoner’s  sentencing  docu- 
ment to  attempt  to  reduce  her  sentence  but 
jail  officials  became  suspicious  when  the 
documents  did  not  match.  Ross  had  been 
sentenced  in  Berkshire  District  Court;  the 
document  she  forged  was  issued  by  the 
Dudley  District  court.  Ross  was  charged 
with  being  an  accessory  before  the  fact 
to  escape. 

New  Hampshire:  On  October  28, 2006, 
Gary  Eames,  21,  a prisoner  at  the  Merri- 
mack county  jail  while  huffing.  He  was 
found  dead  in  the  jail  kitchen  bathroom 
with  a plastic  bag  filled  with  Pam  cooking 
spray  over  his  head.  He  was  awaiting  trial 
on  domestic  violence  charges. 

New  York:  On  January  4, 2007,  Rocco 
Bove,  24,  a guard  at  the  Nassau  County 
jail,  was  arraigned  on  charges  he  smuggled 
marijuana  into  the  jail  for  a prisoner  con- 
cealed in  a box  of  cannoli  pastries. 

North  Carolina:  On  May  12,  2006, 
Robert  Neely,  38,  a guard  at  the  minimum 
security  women’s  prison  in  Lexington 
pleaded  guilty  to  having  sex  with  female 
prisoners  by  performing  oral  sex  on  them 
and  having  intercourse  with  them  during 
2002-2005.  Three  of  the  prisoners  said 
the  sex  was  consensual  and  two  contin- 
ued having  sex  with  him  after  they  were 
released  from  prison.  Two  said  they  felt 
intimidated. 

Pennsylvania:  On  September  18, 2006, 
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William  Lewis,  54,  a guard  at  the  Bedford 
county  jail  was  sentenced  to  45  days  in  jail 
and  fined  $1,000  after  pleading  guilty  to 
having  sex  with  a female  jail  prisoner. 

Russia:  On  September  4,  2006,  three 
prisoners  armed  with  homemade  knives 
took  the  warden  and  14  jail  employees 
hostage  at  a pretrial  jail  in  Moscow  after 
previously  attacking  two  guards,  taking 
their  uniforms  and  seizing  the  jail  library. 
The  prisoners  were  demanding  their  re- 
lease from  jail  where  two  were  serving  25 
year  sentences  for  murder  and  one  a nine 
year  sentence  for  robbery.  When  nego- 
tiations failed  police  stormed  the  jail  and 
rescued  the  hostages.  The  prisoners  were 
not  injured  but  two  hostages  were  during 
the  rescue  operation. 

South  Carolina:  On  July  13,  2006, 
Raymond  Stegall,  28,  was  sentenced  to 
life  without  parole  after  being  convicted 
of  beating  his  cellmate,  Robert  Hall,  29,  to 
death  while  the  two  men  were  cellmates  in 
the  Charleston  county  jail  in  2004.  The  men 
were  housed  in  segregation  cells,  which  due 
to  overcrowding  sometimes  have  as  many 
as  four  prisoners  in  “solitary.” 

Texas:  On  February  7,  2007,  James 
Jackson,  47,  was  killed  by  the  state  of 
Texas  after  being  convicted  of  killing  his 
wife  and  two  step  daughters  because  she 
was  going  to  divorce  him.  Jackson’s  final 
words  before  being  killed  by  the  state  were: 
“Warden,  murder  me.” 

Texas:  On  September  13,  2006,  six 
prison  guards,  who  were  not  identified  to 
the  media,  at  the  Wallace  Unit  prison  in 
Colorado  City  resigned  after  being  inves- 
tigated for  bringing  alcohol  onto  prison 
property  in  a July,  2006  employee  fish  fry. 
State  law  prohibits  possession  of  alcohol 
on  prison  property. 

Washington:  In  August,  2006,  Carl 
Vance,  was  sentenced  to  life  without 
parole  as  a “three  strikes  offender”  after 
being  convicted  of  assaulting  a Thurston 
county  jail  guard.  His  prior  convictions 
include  robbery,  child  molestation  and 
armed  robbery. 

Wisconsin:  On  September  16,  2006, 
an  unidentified  prisoner  at  the  Wisconsin 
Resource  Center,  which  holds  sex  offend- 
ers in  a prison  like  setting  after  they  have 
completed  their  sentences,  ostensibly 
for  treatment,  stabbed  a female  clerical 
employee  with  a makeshift  knife  made 
from  a plunger  handle.  Two  security  staff 
intervened  upon  hearing  the  woman’s 
screams  for  help. 
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Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  pan.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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Wyoming  Federal  Court  Awards  Attorney  $18,000  for 

Compliance  Monitoring 


On  March  9,  2006,  the  U.S.  Dis- 
trict Court  for  the  District  of 
Wyoming  awarded  $16,200.50  in  en- 
hanced fees  plus  $2,105.28  in  costs  to 
an  attorney  for  time  spent  monitoring 
compliance  with  remedial  measures  at  the 
Carbon  County  (Wyoming)  Jail. 

In  August  2003  Carbon  County  of- 
ficials sought  to  terminate  a 1987  consent 
decree  governing  medical  care  at  the 
County’s  jail.  Ginest  v.  Board  of  County 
Commissioners  of  Carbon  County,  295 
F.Supp.2d  1274  (USDC  D WY  2003).  The 
plaintiff  class,  represented  by  attorney 
Stephen  Pevar,  opposed  the  motion  and 
moved  for  additional  discovery,  which 
the  district  court  granted.  Ginest  v.  Board 
of  County  Commissioners  of  Carbon 
County,  306  F.Supp.2d  1158  (USDC  D 
WY  2004). 

Sometime  thereafter  the  parties 
reached  an  agreement,  and  on  February 
1,  2005,  the  district  court  approved  a re- 
medial plan  that  included  “numerous  new 
jail  policies.”  The  court  also  appointed  a 
compliance  monitor. 

In  the  interim,  attorney  Pevar,  who  is 


Become  a professional  in  nonprofit  manage- 
ment, grantwriting  and  research.  A self  paced 
non-credit  program  designed  for  inmates  and 
ex-offenders  interested  in  entry  level  employ- 
ment at  social  service  agencies,  nonprofit 
organizations  and  community  groups.  Job 
and  career  guidance  available.  Start  earning 
your  certificate  today!  Send  4 stamps  to:  J. 
Blourt,  PO  Box  167365,  Irving  TX  75016 


HEAVENLY  LETTERS  Can  Help  with 
All  of  Your  Needs  Send  a S.A.S.E.  for  a 
Catalog.  PO  Box  851182  Westland,  MI 
48 1 85  or  info@HeavenlyLetters.com 


Ex-Offender  Resource  Guide 

Providing  Help  and  Hope  on  the  Outside 
For  Info  Send  a SASE  to  Ewords  PO  Box 
813474  Smyrna,  GA  30081  www.faax.org 


GIVE  US  A TRY.  WE  ARE  THE  BEST! 

Comprehensive  Pen  Pal  Program,  Email, 
Typing,  and  Internet  Services.  Help  in  sell- 
ing your  Artwork.  Cheap  Photo  Copying 
services.  No  Scams.  No  Games.  Real  Talk. 
Prison  Wizard,  Inc.,  P.O.  Box  421526 
Indianapolis,  IN  46242.  Send  SASE. 


by  Michael  Rigby 

based  in  Hartford,  Connecticut,  acted  to 
monitor  both  the  defendants  and  the  com- 
pliance monitor.  Eight  months  later  the 
plan  was  implemented  and  Pevar  moved 
to  recover  fees  and  out  of  pocket  costs, 
including  travel  expenses,  associated  with 
his  monitoring.  The  defendants  objected, 
contending  that  Pevar  had  waived  his 
right  to  recover  additional  fees  when  he 
settled  his  fee  claim  in  April  2005;  they 
also  argued  his  monitoring  efforts  were 
“voluntary,  unnecessary  and  duplicative.” 
Pevar,  on  the  other  hand,  contended  that 
his  fees  were  reasonable  and  necessary 
considering  the  defendants’  history  of 
noncompliance. 

In  examining  Pevar’s  fee  request,  the 
Court  first  noted  that  he  had  “achieved 
excellent  results  in  this  ongoing,  seem- 
ingly unending  litigation.”  The  Court 
also  determined  that  Pevar’s  efforts  were 
not  voluntary,  unnecessary  or  duplicative. 
Rather,  the  Court  reasoned,  as  counsel 


for  the  plaintiffs,  Pevar  approached  the 
monitoring  with  different  interests  than 
those  of  the  defendants  or  the  compliance 
monitor. 

Continuing,  the  Court  observed  that 
attorney  fees  for  a prevailing  party  in  a § 
1983  action  under  the  Prison  Litigation 
Reform  Act  (PLRA)  were  “exceptionally 
low”  (maximum  $135/hour).  Thus,  the 
Court  found  that  in  this  case  - one  in 
which  “Mr.  Pevar  achieved  exceptional 
results”  - a 25%  fee  enhancement  was 
merited. 

The  Court  then  reviewed  Pevar’s  fee 
motion  and  determined  he  was  “entitled 
to  fees  for  96  hours  at  the  rate  of  $135 
per  hour,  with  a 25%  enhancement,  in 
the  total  amount  of  $16,200.50,  plus 
expenses  in  the  amount  of  $2,105.28.” 
The  total  award  was  $18,305.78.  See: 
Ginest  v.  Board  of  County  Commissioners 
of  Carbon  County,  423  F.Supp.2d  1237 
(D.Wyo.  2006).  W 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
! (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
JTwo  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

! Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 

; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  1 

; of  vocabulary  and  identifies  informal  and  slang  words.  1 045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi-  I! 

: ness  and  computer  terms.  1033  |__| |; 

t 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LJ 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  LN I 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  l__l 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  B0OK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 


Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners , 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions,  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  ‘168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wowi”  - h.b.s.,  fci  otisville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"7  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

'THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

O Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  (j)  Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 


Prison  Legal  News 


47 


March  2007 


Pen  Pal  £r  Legal  Ads 

Prisoners  On-Line  Since  1999! 


With  an  amazing  87%  Response  Rate  and 
more  exclusive  web  site  features  and  benefits 
than  ANY  other  prisoner  pen  pal  company 
( too  many  to  list  in  this  ad!).  FBTW  is  in  a class 
of  its  own!  1-Year  Full-Page,  Full-Color  Regular 
Web  Site  Ads  $39.95;  1 -Year  Ad  Renewals  $19.95! 

Rated  BEST  by  our  clients,  we  provide  you 
with  our  Quarterly  Newsletter  to  keep  you 
connected,  and  FREE  Ad  Tips  & Suggestions 
to  provide  you  with  the  tools  to  produce  the 
only  thing  you’re  looking  for...  RESULTS! 


Professional  Web  Site  Ads  created  by  talented 
New  York  Web  Designers  who  are  also  family 
members  and  friends  of  prisoners!  We’re 
connected  and  know  the  importance  outside 
friendships  and  relationships  hold  for  you. 

Our  staff  are  Photoshop  £r  Design  EXPERTS! 

Our  web  site  ads  and  customer  photos  are 
unrivaled  in  their  quality  and  appeal  to  the 
outside  public.  Flave  your  family  and  friends 
compare  us  to  the  others...  we’re  confident  you’ll 
want  to  work  with  us  if  you  know  the  difference! 


...  Just  a Few  of  the  EXTRAORDINARY  Benefits  our  Clients  Enjoy  ... 


Outstanding  Customer  Service  Staff  - Our  promise  to  you  ... 
if  you  write,  we  WILL  respond  (simply  enclose  SASE  for  response!) 

Exclusive  ‘Search  Express  Instant  Friend  Locator’  makes  finding 
your  ad  easy  for  web  site  visitors  (you  are  never  buried  in  long  lists!) 

Exclusive  ‘On-Line  Letter  Response  Center’  provides  ‘4’  convenient 
responding  options  for  web  site  visitors  to  answer  your  ad! 

We  GUARANTEE  your  ad  will  be  seen  by  the  outside  public! 
(FREE  Hit  Counter  provided  to  track  the  number  of  visits  to  your  ad) 


❖ FBTW  is  listed  on  the  FRONT  page  of  Major  Search  Engines 
such  as  (GOOGLE,  Yahoo,  AOL,  etc.)  for  web  site  visitors  searching  for 
‘prison  pen  pals’  (if  a web  site  does  not  appear  on  the  first  page  of 
search  results,  the  chances  of  your  ad  being  seen  is  minimal !) 

❖ The  Friends  Gazette,  our  FREE  Quarterly  Newsletter,  keeps  our 
customers  connected  to  the  company  they  trust  to  represent  their  ads, 
and  also  hooks  you  up  with  other  resources  (Gifts,  Photos,  Greeting  Cards, 
Books,  etc.)  We'll  even  refer  our  customers  to  other  ‘quality’  prisoner 
pen  pal  web  sites  because  our  ONLY  goal  is  to  help  you  receive  mail! 


Send  SASE  for  complete  membership  details! 

Friends  Beyond  The  Wall,  Inc. 


Pricing  listed  above  expires  12-31-2007 


Attn:  Pen  Pals  - PLN  ❖ 2600  South  Rd  ❖ Suite  44-244  ❖ Poughkeepsie,  NY  12601-7004 
Web  Site:  www.FriendsBeyondTheWall.com  Email:  lnfo@FriendsBeyondTheWall.com 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify  PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issues  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew  at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress!  PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  03/2007  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please  renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 
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Dedicated  to  Protecting  Human  Rights 


April  2007 


Reflections  on  Katrina’s  First  Year:  The  Story  of  Chaos  and 
Continuing  Abuse  in  One  of  America’s  Worst  Justice  Systems 


As  America  reflected  on  Hurricane 
Katrina’s  first  anniversary  last 
August,  one  major  component  was  miss- 
ing from  the  many  reviews:  The  abused, 
neglected  prisoners.  Ignored  during  the 
2005  catastrophe  and  still  ignored  more 
than  20  months  later,  the  plight  of  New 
Orleans’  prisoners  can  no  longer  be  swept 
under  the  carpet  lest  we  face  judgment  as 
a nation  of  hypocrites  for  the  way  we  treat 
helpless  victims,  including  those  who  are 
incarcerated. 

Hurricane  Katrina  has  been  dubbed 
an  “ultra  catastrophe”  that  “exceeded  the 
foresight  of  the  planners”  by  the  Secretary 
of  Homeland  Security,  Michael  Chertoff, 
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who  led  the  federal  government’s  inept 
response.  Whatever  plan  was  executed,  it 
was  a dismal  failure.  Many  of  Katrina’s 
shortcomings  were  highly  publicized  but 
the  one  that  garnered  the  least  attention 
was  the  widespread  and  often  horrific 
abuse  of  trapped,  then  displaced,  prison- 
ers - prisoners  who  were  already  suffering 
miserably  in  a dilapidated  criminal  justice 
system  that  was  torn  asunder  when  the 
broken  levees  washed  away  its  veil  of 
secrecy,  disinformation  and  hypocrisy  to 
expose  the  human  suffering  within. 

In  late  August  2005,  America  watched 
with  trepidation  as  the  storm  approached 
Louisiana.  Some  people  chose  to  stay,  oth- 
ers heeded  evacuation  orders.  Even  some 
prisoners  in  jails  outside  New  Orleans 
were  evacuated.  But  hell  was  coming  for 
the  prisoners  of  Old  Parish  Prison  (OPP) 
and  other  prisoners  who  had  been  evacu- 
ated into  OPP.  They  were  held  captive  by 
an  incompetent  sheriff  without  a viable 
plan  for  the  approaching  catastrophe. 

Blatantly  ignoring  repeated  warn- 
ings to  evacuate  and  offers  of  assistance 
from  the  Louisiana  Department  of  Public 
Safety  and  Corrections  (DOC),  Sheriff 
Marlin  N.  Gusman  packed  the  OPP 
beyond  capacity,  mostly  with  pre-trial 
detainees  held  on  minor  charges  who  were 
presumed  innocent,  then  added  guards 
and  their  families  and  civilians  from  the 
surrounding  neighborhood.  As  the  levees 
broke  and  the  flood  waters  rose,  the  lights, 
sanitation,  food,  and  even  guards  at  the 
jail  quickly  vanished.  Terrified  of  drown- 
ing and  with  no  rescue  in  sight,  thousands 
of  prisoners  faced  a horrifying  ordeal  for 
days,  trapped  within  the  bowels  of  OPP, 


with  death  lingering  at  the  door. 

When  rescue  finally  came,  prisoners 
were  ferried  by  boats  to  a nearby  bridge 
where  they  again  faced  abuse  at  the 
hands  of  their  captors.  Macings,  beat- 
ings, Taserings  and  unchecked  exposure 
to  the  blistering  summer  sun  destroyed 
any  concept  of  humanity  that  Americans 
might  mistakenly  believe  they  harbor  in  a 
so-called  free  society.  No  food,  no  water, 
no  shelter,  no  medical  care,  no  compas- 
sion. The  abuses  continued  after  prisoners 
were  removed  to  temporary  holding  facili- 
ties. Had  this  happened  anywhere  else  the 
American  government  would  have  cried 
foul  and  told  blood-curdling  tales  of 
torture,  but  to  its  own  citizens  it  turned 
a blind  eye. 

When  the  smoke  cleared  and  the  wa- 
ters receded,  New  Orleans  and  its  justice 
system  lay  in  ruins.  Along  with  piles  of 
discarded  lifetimes  found  throughout  the 
shattered  city,  crucial  records,  evidence 
and  public  defenders  to  protect  the  rights 
of  the  accused  were  gone.  Courts  were 
closed  and  defendants  were  scattered 
throughout  the  state,  yet  they  still  suffered 
horrible  abuse  just  because  they  were  from 
New  Orleans. 

The  Orleans  Parish  Prison 

Despite  its  name,  OPP  is  not  a 
prison  but  a county  jail,  mostly  filled  with 
pre-trial  detainees  and  those  serving  short 
sentences  for  misdemeanors  and  petty 
offenses.  After  viewing  the  New  Orleans 
jail  system,  infamous  for  its  deplor- 
able conditions,  noted  French  historian 
Alexis  de  Tocqueville  wrote,  “The  place 
containing  condemned  criminals  could 
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not  by  any  stretch  of  the  imagination  be 
called  a prison;  it’s  a frightful  cesspool 
into  which  the  prisoners  are  dumped  and 
which  is  suitable  only  for  those  unclean 
animals  one  finds  there  with  them.  It  is 
noteworthy  that  all  those  detained  there 
are  not  slaves;  it’s  the  prison  of  free  men.” 
How  apropos. 

While  these  words  were  penned  in 
1832,  nearly  a century  and  a half  later,  in 
1970,  a federal  court  concluded  that  “the 
conditions  of  confinement  in  Orleans 
Parish  Prison  so  shock  the  conscience  as 
a matter  of  elemental  decency  and  are 
so  much  more  cruel  than  is  necessary 
to  achieve  a legitimate  penal  aim  that 
such  confinement  constitutes  cruel  and 
unusual  punishment  in  violation  of  the 
Eighth  and  Fourteenth  Amendments  of 
the  United  States  Constitution.”  See: 
Hamilton  v.  Schiro,  338  F.Supp.  1016  (E.D. 
La.  1970). 

Time  has  changed  little  except  OPP’s 
size.  In  1970,  OPP  regularly  housed  800  to 
900  prisoners,  though  it  was  designed  to 
hold  half  that  number.  Louisiana’s  current 
attorney  general,  Charles  Foti,  was  elected 
Criminal  Sheriff  in  1974  (New  Orleans 
has  both  a Criminal  Sheriff  and  a Civil 
Sheriff).  Under  Foti’s  30-year  tenure  he 
expanded  the  jail  system,  increasing  occu- 
pancy tenfold,  despite  New  Orleans  having 
100,000  fewer  residents  than  when  he  be- 
came Sheriff.  When  Hurricane  Katrina 
struck,  OPP  held  nearly  8,000  prisoners 
(including  evacuees  from  other  jails) 
plus  civilians.  This  included  2,000  state 
prisoners  for  which  the  current  Criminal 
Sheriff,  Marlin  Gusman,  received  $24.39 
per  prisoner  per  day  - $2.00  more  than  he 
was  paid  for  housing  pre-trial  detainees. 
This  was  a serious  incentive  to  keep  the 
commodity-laden  OPP  full  to  maximize 
the  sheriff’s  cash  crop  of  prisoners. 

OPP’s  2005  average  daily  occupancy 
of  6,846  prisoners  made  OPP  the  eighth 
largest  jail  in  the  country,  in  a city  that  was 
the  thirty-fifth  most  populated.  This  gave 
pre-Katrina  New  Orleans  the  dishonor 
of  having  the  highest  incarceration  rate 
of  any  large  city,  at  1,480  prisoners  per 
100,000  residents  - double  the  average 
incarceration  rate  of  the  United  States, 
which  is  already  the  highest  of  any  coun- 
try. OPP’s  population  before  Katrina  was 
90  percent  black  while  the  city  population 
was  two-thirds  black. 

OPP,  the  largest  detention  facility  in 


Louisiana,  is  located  in  a run-down  part 
of  downtown  New  Orleans  referred  to  as 
Mid-City  and  is  comprised  of  12  build- 
ings, including: 

• Intake  and  Processing  Center,  where 
detainees  and  post-trial  prisoners  are 
processed  before  transfer  to  other  OPP 
buildings. 

• Central  Lockup,  housing  detainees 
being  booked  and  awaiting  assignment 
or  trial. 

• House  of  Detention,  one  of  the  old- 
est buildings,  housing  state  and  federal 
detainees. 

• Conchetta,  housing  about  670 
women  plus  juveniles. 

• South  White  Street,  housing  juve- 
niles shared  with  the  city-owned  Youth 
Study  Center. 

• Community  Corrections  Center, 
housing  prisoners  participating  in  reha- 
bilitation programs. 

• Fisk  Work  Release. 

• Tempieman  /through  Templeman  V, 
the  remaining  five  buildings,  housing  male 
prisoners  (and  some  females  in  Temple- 
man  IV)  serving  sentences  for  various 
minor  offenses. 

Approaching  this  behemoth  jail  was 
a behemoth  storm  whose  name  is  forever 
seared  into  the  brains  of  its  survivors: 
Hurricane  Katrina. 

The  Approaching  Catastrophe  and 
Chaos  at  OPP 

Katrina  was  bom  as  a tropical  depres- 
sion 175  miles  southeast  of  the  Bahamas 
on  Tuesday,  August  23, 2005.  In  one  day  it 
became  a tropical  storm,  then  a Category 
1 hurricane,  slicing  across  the  Florida 
Peninsula,  killing  14  people,  and  into  the 
Gulf  of  Mexico  as  a Category  2 hurricane. 
Gaining  strength,  by  August  28  Katrina 
had  surged  its  way  up  the  Category  ladder 
to  the  top:  a Category  5,  the  most  danger- 
ous, with  winds  exceeding  155  miles  per 
hour.  The  massive  storm  then  headed  for 
a second  landfall  near  New  Orleans. 

New  Orleans  was  built  like  a soup 
bowl  pressed  into  the  sand,  sitting  seven 
to  ten  feet  below  sea  level.  The  city  began 
on  natural  high  ground  in  1700  which 
became  the  French  Quarter,  and  was  later 
expanded  over  drained  wetlands  with 
earthen  levees  built  with  prison  labor. 
These  levees  were  dynamited  in  1927  to 
save  the  French  Quarter  during  one  of 
New  Orleans’  many  disasters.  The  levees 
were  rebuilt,  expanded,  and  in  the  1960s 
constructed  to  withstand  a “fast  moving 
Category  3”  hurricane.  A 2004  hurricane 
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simulation  codenamed  Pam  indicated 
a slow  moving  Category  3 would  flood 
New  Orleans.  The  Pam  simulation  was  a 
test  of  New  Orleans’  emergency  response 
capabilities.  As  Hurricane  Katrina  ap- 
proached, the  lessons  of  Pam  were  ignored 
or  forgotten  and  the  tragedy  began  to 
unfold. 

Friday,  August  26,  2005:  The  pris- 
oners’ descent  into  chaos  begins  while 
Hurricane  Katrina,  then  rated  at  Cat- 
egory 3,  was  still  days  away.  OPP  turns 
off  prisoner  phones,  preventing  them 
from  learning  about  loved  ones  who  were 
being  evacuated.  One  female  prisoner 
recounts  how  distraught  she  became  and 
was  “pushed  back  by  guards  because  I 
was  crying,  asking  why  did  they  turn  the 
phones  off.  I wanted  to  know  if  my  kids 
were  okay.”  For  some  it  will  be  many 
weeks  before  they  know  if  their  families 
even  survived,  adding  to  the  emotional 
and  psychological  anguish. 

OPP  continues  to  fill  up  over  the  next 
two  days,  as  it  had  for  weeks  leading  up 
to  the  storm,  with  detainees  accused  of 
such  offenses  as  riding  a bicycle  with  one 
hand,  angling  without  a license,  loitering, 
public  intoxication,  failure  to  pay  traffic 
fines  or  child  support,  begging,  sleeping 
in  public  and  reading  Tarot  cards  without 
a license,  even  though  the  Mayor  issues  a 
non-mandatory  evacuation  order.  Even 
when  the  order  becomes  mandatory 
and  President  Bush  declares  a state  of 
emergency,  OPP  continues  to  swell  with 
prisoners  at  an  alarming  rate. 

Saturday,  August  27:  OPP  is  placed 
on  lockdown.  Prisoners  are  aware  an 
evacuation  is  in  progress  from  incoming 
prisoners  and  news  reports.  Deputies 
begin  abandoning  their  posts  and  food 
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distribution  ceases.  Thousands  go  hungry, 
abandoned,  afraid  for  themselves  and 
their  loved  ones.  Hurricane  Katrina  is  48 
hours  away. 

Meanwhile,  the  Louisiana  Society 
for  the  Prevention  of  Cruelty  to  Animals 
(LSPCA)  evacuates  263  animals,  carefully 
fitting  each  with  a tracking  collar  and 
taking  digital  photographs  so  all  would 
be  accounted  for.  The  LSPCA  was  fol- 
lowing its  carefully  detailed  emergency 
evacuation  plan  mandatorily  implemented 
“for  Category  3 hurricanes  and  above.” 
If  only  New  Orleans’  prisoners  were  so 
cared  for. 

Sunday,  August  28:  Televisions  are 
turned  off,  blocking  all  news  reports 
of  the  pending  catastrophe.  Outlying 
jails  like  the  St.  Bernard  Perish  Prison 
are  evacuated  into  OPP.  In  all,  nearly 
2,000  more  prisoners  pack  the  OPP.  (In 
a fortuitous  happenstance,  these  extra 
prisoners  exceeded  OPP’s  capacity,  leaving 
hundreds  in  common  areas,  dayrooms  and 
recreation  areas  where  they  could  more 
easily  gain  access  to  materials  such  as 
pipes  and  bars  to  help  trapped  prisoners 
escape  flooding  cells.)  Guards  and  food 
are  scarce.  Panic  begins  to  set  in. 

OPP  reaches  overload  as  guards, 
their  families  and  civilians  from  the  sur- 
rounding neighborhood  fill  the  cramped 
complex.  Sheriff  Gusman  is  informed  that 
supplies,  especially  food  and  medicine, 
are  insufficient.  Gusman  responds  “those 
are  incidentals  and  we’ll  deal  with  them 
later.”  Prisoners  in  Conchetta  are  ordered 
to  move  deputies’  belongings  to  the  third 
floor  but  are  told  to  leave  the  food  on  the 
soon-to-be-flooded  first  floor. 

Meanwhile,  Katrina,  nearly  400  miles 
wide  with  winds  approaching  200  miles 
per  hour,  is  ten  hours  away.  Louisiana 
Governor  Kathleen  Babineaux  Blanco 
and  New  Orleans  Mayor  C.  Ray  Nagin 
order  the  first  mandatory  evacuation  in 
New  Orleans  history  but  exclude  essential 
sheriff’s  personnel  and  prisoners.  Gusman 
announces,  “we’re  going  to  keep  our  pris- 
oners where  they  belong.” 

Monday,  August  29:  Hurricane  Ka- 
trina drops  from  a Category  5 to  a 
Category  3 as  it  approaches  New  Orleans. 
By  3:00  a.m.,  a 25-foot  high  storm  surge 
(breaking  the  22-foot  record  of  Hurricane 
Camile  in  1969)  hits  the  canals.  The  Mis- 
sissippi river  rises  1 1 feet  before  Katrina 
reaches  land  east  of  New  Orleans.  The 
canals  are  now  rapidly  rising  as  a 15-foot 
wave  surges  up  the  Intercoastal  Waterway 
and  smashes  into  the  Industrial  Canal. 
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The  Lower  Ninth  Ward  is  hit  with  a 
ten-foot  surge.  Water  exceeds  the  levee’s 
walls  by  five  feet.  The  17th  Street  and  Lon- 
don Avenue  canals  also  give  way.  The  soup 
bowl  is  filling  up  and  OPP  is  smack  dab 
at  the  bottom.  Five  levees  are  breached, 
leaving  75  to  80  percent  of  Greater  New 
Orleans  under  water. 

OPP  prisoners  are  trapped  in  their 
cells.  As  the  storm  hits,  the  power  goes 
out  and  with  it  the  sewage  system. 
Backup  generators  stop  when  they  run 
out  of  fuel  or  are  flooded  when  the  levees 
break.  “Once  the  power  went  out,  depu- 
ties started  quitting  right  and  left,”  OPP 
guard  Renard  Reed  stated.  “They  didn’t 
leave  the  building  of  course,  but  they  just 
didn’t  go  back  to  work.”  Cells  fill  with 
bacteria-ridden  sewer  water,  heavy  with 
oil  and  gas,  in  addition  to  human  waste 
backing  up  through  the  toilets  and  from 
prisoners  who  have  no  other  option  to 
relieve  themselves.  “Women  were  made  to 
urinate  and  defecate  over  the  sides  of  the 
beds  into  the  water,”  reports  one  prisoner 
from  Templeman  IV. 

OPP’s  Medical  Director,  Dr.  R.  De- 
maree  Inglese,  later  commented  that  the 
flood  water  was  so  toxic  that  it  stripped 
all  the  skin  off  his  chest.  He  said  he  “even 
treated  deputies  with  trench  foot,  some- 
thing people  used  to  get  during  World  War 
I.  The  skin  was  peeling  off  their  muscles. 
That’s  how  bad  it  was  in  that  water.” 

Prisoners  burn  Styrofoam  trays  and 
other  material  for  light,  which  fills  the 
unconditioned,  unventilated  air  with  thick 
smoke.  To  many  death  seems  imminent. 
No  food,  no  water,  no  light,  no  power,  no 
plumbing,  no  guards.  If  there’s  a hell,  it’s 
called  OPP. 

Sheriff  Gusman  finally  calls  the  Loui- 
siana DOC  for  evacuation  help,  now  that 
all  of  his  patrol  cars  and  hundreds  of  New 
Orleans  buses  are  under  water.  The  DOC 
reports  that  at  approximately  11:15  p.m., 
almost  21  hours  after  the  storm  surge  hit 
New  Orleans,  someone  from  Gusman’s  of- 
fice finally  called  for  evacuation  assistance. 
Angola  reported  it  was  ready  to  assist  with 
the  evacuation  and  receive  OPP  evacuees 
days  before  Katrina  hit  land. 

For  most  prisoners  trapped  at  OPP, 
their  last  meal  was  Sunday  morning.  The 
Templeman  buildings  are  flooded  waist 
deep.  Panicked  prisoners  start  breaking 
walls  and  doors,  not  trying  to  escape 
but  rather  attempting  to  avoid  imminent 
death.  Remaining  guards  shoot  bean  bags 
and  rubber  bullets  to  keep  the  prisoners 
trapped  inside.  Undaunted,  prisoners 
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break  through  granite  walls  and  reinforced 
doors  with  bloody  fists. 

In  Templeman  III,  female  prisoners 
are  locked  in  with  males.  Some  sick  pris- 
oners are  moved  to  a small  gym  where 
they  remain  for  three  days  without  food  or 
water.  Guards  spray  so  much  mace  trying 
to  keep  prisoners  in  the  flooded  buildings 
that  the  chemicals  cause  paint  to  peel  off 
the  walls.  Some  prisoners  are  handcuffed 
to  cell  bars;  cuffs  are  also  used  to  keep 
prisoners  locked  inside  flooding  cells 
where  they  were  forcing  the  doors  open 
in  desperate  survival  attempts. 

Tuesday,  August  30:  In  New  Orleans 
alone,  500,000  people  are  displaced; 
200,000  homes  destroyed;  350,000  cars 
flooded  and  250,000  animals  abandoned 
along  with  about  8,000  prisoners.  Civiliza- 
tion is  breaking  down  everywhere  but  no 
more  so  than  inside  OPP. 

Some  prisoners  are  moved,  a few  at  a 
time,  by  boat  to  the  nearby  Broad  Street 
Overpass  at  I- 10,  where  they’ll  begin 
several  more  days  of  cruel  abuse.  Many 
who  remain  trapped  inside  OPP  struggle 
to  keep  from  drowning.  Some  are  shot 
and  maced  by  overzealous  SID  (Special 
Investigations  Division)  guards.  A few 
House  of  Detention  prisoners  receive  one 
slice  of  cheese  and  water  from  trash  cans 
“while  the  food  that  was  for  the  prisoners 
was  given  to  the  guards’  families,”  accord- 
ing to  a House  of  Detention  guard.  Most 
prisoners  receive  nothing.  The  remaining 
available  food  and  bottled  water  goes  to 
the  guards,  many  of  whom  flaunt  the 
provisions  in  front  of  hungry  and  thirsty 
prisoners. 

Wednesday,  August  31 : With  water  ex- 
ceeding five  feet  high  in  cells,  Templeman 
IV  is  evacuated  to  Templeman  III,  but 
there  is  still  no  electricity,  plumbing,  food 
or  water.  Some  prisoners  resort  to  drink- 
ing contaminated  water.  Templeman  I and 
III  begin  evacuation  to  the  I- 10  Overpass 
along  with  the  House  of  Detention  and 
Conchetta.  Guards  escorting  prisoners  to 
I- 10  mace  and  Taser  them;  some  are  shot 
with  bean  bags  or  rubber  bullets. 

Thursday,  September  1 : The  rest  of 
Templeman  IV  and  Conchetta  women  ar- 
rive at  I- 10;  some  receive  apples,  Cheetos 
and  water.  Hours  later  they  are  bused  to 
Angola,  the  first  women  to  be  held  at  the 
infamous  men’s  prison  in  nearly  four  de- 
cades. Meanwhile,  wading  through  water 
six  feet  deep,  Templeman  V prisoners  are 
forced  to  evacuate  without  assistance.  As 
with  evacuations  in  other  areas,  larger 
prisoners  help  the  smaller  ones,  some  rid- 
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ing  on  other’s  shoulders  or  being  carried, 
or  floating  on  debris.  Templeman  I evacu- 
ates and  the  prisoners  there  see  guards  for 
the  first  time  since  Monday. 

Friday,  September  2:  As  the  last  OPP 
prisoners  arrive  at  I- 10,  the  single  largest 
prison  evacuation  in  United  States  history 
is  complete.  The  week  in  OPP  hell  does  not 
come  to  an  end,  however;  instead,  it  now 
begins  at  the  Overpass. 

Broad  Street  Overpass 

The  Broad  Street  Overpass  is  a bridge 
over  1-10.  Prisoners  were  dropped  off 
by  boat  at  the  on-ramp  and  had  to  walk 
through  chest-deep  water  to  the  would-be 
safety  of  the  bridge.  Some  prisoners  stayed 
at  the  I- 10  location  for  hours  while  others 
were  there,  exposed,  for  days  without  food 
or  water  while  guards  drank  bottled  water 
in  front  of  them.  Prisoners  from  all  areas 
who  were  brought  to  the  Overpass  were 
made  to  sit  back-to-back  and  cuffed  to- 
gether. Eventually  they  needed  to  stretch 
as  their  muscles  tightened  or  became 
numb,  but  if  they  stood  or  in  some  cases 
just  barely  moved,  they  were  maced.  Many 
passed  out;  others  were  maced  for  stand- 
ing up  or  were  reportedly  attacked  by 
dogs.  As  the  guards  ate  and  drank  in  front 
of  them,  the  prisoners  began  to  move  and 
ask  for  food,  and  were  maced  again.  When 
mace  was  used,  everyone  in  the  area  was 
maced  and  suffered  without  the  ability  to 
clean  off  the  caustic  chemicals. 

Some  prisoners  had  to  urinate  and 
defecate  where  they  sat,  while  others  were 
literally  ordered  to  do  so.  One  female 
wrote  that  she  “had  to  urinate  behind  a 
truck  with  a rifle  pointed  at  me.”  Another 
wrote  that  she  and  others  were  “on  our 
menstruation  and  had  no  sanitary  napkins 
to  change  our  old  ones.  We  wore  what  we 
had  for  three  days,  some  of  us  had  men- 
strual blood  all  over  us.” 

The  Overpass  environment  was 
torturous  as  well.  The  hot  New  Orleans 
summer  sun  baked  prisoners  and  roasted 
the  skin  of  those  forced  to  sit  on  the 
scorching  concrete,  breathing  unbearably 
humid  air.  Ants  and  other  insects,  scram- 
bling for  safety,  were  everywhere.  Some 
prisoners  sat  on  the  Overpass  from  Tues- 
day until  Friday.  Many  fainted,  collapsing 
from  dehydration  and  heat  exhaustion. 

The  DOC  built  a scaffold  so  the 
prisoners  could  climb  down  to  vans  and 
buses  to  transport  them  to  one  of  several 
holding  facilities.  Elderly,  pregnant  and 
wounded  prisoners  were  told  to  “hurry 
down  the  scaffolding,”  and  when  they 
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could  not  they  were  pushed,  kicked  or 
maced,  and  in  some  instances  reportedly 
thrown  into  the  water  below.  The  prison- 
ers were  dispersed  from  the  Overpass  to 
38  prisons  and  jails  throughout  Louisiana, 
where  for  many  the  real  torment  began. 

Hunt  Correctional  Center 

Thousands  of  evacuated  prisoners 
were  taken  to  the  Elayn  Hunt  Correc- 
tional Center  in  St.  Gabriel,  70  miles 
northwest  of  New  Orleans.  They  were 
placed  in  a yard  for  days  on  wet  grass 
that  was  soon  covered  with  urine  and 
feces.  Then  it  rained,  drenching  the  ex- 
posed prisoners  massed  on  the  muddy 
field.  All  custody  levels  were  thrown 
together.  The  guards  stood  behind  the 
fence  surrounding  the  yard  in  what  they 
referred  to  as  a “gun-line.”  Some  prison- 
ers, distraught  from  the  recent  happenings 
and  conditions,  attacked  each  other  like 
animals.  Many  were  too  weak  to  defend 
themselves. 

Once  at  Hunt,  prisoner  Raphael 
Schwarz  was  placed  on  the  field,  where  he 
witnessed  fights  and  assaults  with  shanks 
and  other  weapons.  “I  did  not  see  an  of- 
ficer on  the  football  field  in  the  three  days 
I spent  there,”  Schwarz  said. 

Hundreds  of  prisoners  suffered 
on  the  yard  at  Hunt  without  necessary 
medication.  They  were  not  given  showers 
or  a change  of  clothes.  One  blanket  was 
issued  to  each  prisoner,  which  was  stolen 
from  many.  If  you  didn’t  “group  up”  you 
were  beaten,  raped  or  stabbed,  a survivor 
reported.  The  guards  would  toss  sand- 
wiches over  the  fence  in  the  middle  of  the 
crowd  “like  they  were  in  New  Orleans  at 
the  Mardi  Gras!”  reported  another.  The 
guards  would  watch  prisoners  fight  over 
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the  food  and  laugh. 

One  man  was  beaten  and  stabbed 
repeatedly,  and  when  he  tried  to  crawl 
away  guards  maced  and  shot  him,  then 
finally  threw  him  in  the  back  of  a truck 
and  hauled  him  off.  Ronnie  Lee  Morgan, 
Jr.,  stated,  “I  wasn’t  on  Hunt  yard  more 
than  30  minutes,  and  I was  beaten  and 
stabbed  one  time  in  the  head  and  one  time 
in  the  back  of  the  neck,  by  several  gang 
members....”  Morgan  was  one  of  several 
prisoners  in  federal  protective  custody 
“with  bold  white  letters  on  our  sweatshirts 
that  read  ‘FEDERAL.’  The  Warden  said 
he  didn’t  care.”  In  September  2006,  the 
Louisiana  ACLU  filed  suit  on  behalf  of 
Morgan,  charging  Sheriff  Gusman,  Hunt 
Warden  Cornel  Huber  and  a Hunt  prison 
guard  with  civil  rights  violations.  See: 
Morgan  v.  Gusman,  USDC  D.  La.,  Case 
No.  2:06-cv-05700-ILRL-KWR. 

Many  prisoners  developed  rashes 
and  skin  infections.  One  prisoner  said, 
“I  had  all  kinds  of  sores  on  me  from  be- 
ing wet  so  long.”  He  also  “had  sunburn 
all  over  my  body”  from  exposure  at  the 
Overpass  and  the  yard  at  Hunt.  At  least 
one  prisoner  reportedly  suffered  a stroke 
while  sitting  in  the  yard.  Many  did  not  feel 
they  had  been  rescued,  but  rather  placed 
in  guard-driven  hell. 

Jena  Correctional  Facility 

Some  abuse  turned  into  active  torture. 
The  Jena  Correctional  Facility  housed 
prisoners  from  several  evacuated  areas, 
but  some  would  rather  have  drowned.  Jena 
held  evacuees  from  Jefferson  Parish,  St. 
Bernard  Parish,  Calcasieu  Parish,  Dixon 
Correctional  Center,  David  Wade  Cor- 
rectional Center  and  Hoyle  Rehabilitation 
Center,  along  with  many  OPP  evacuees. 
Previously  a juvenile  detention  facility 
operated  by  the  Geo  Group  (formerly 
Wackenhut  Corrections),  Jena  was  closed 
in  2000  by  the  Department  of  Justice 
due  to  problems  that  included  physical 
abuse,  mistreatment  of  youths  and  lack 
of  routine  medical  care.  It  was  temporar- 
ily re-opened  after  Katrina  and  staffed 
mainly  with  guards  from  the  David  Wade 
Correctional  Center  and  ten  from  New 
York  City’s  Rikers  Island  jail. 

As  prisoners  were  packed  on  buses 
awaiting  transfer  to  Jena,  the  plastic  hand- 
cuff ties  used  to  restrain  them  were  affixed 
so  tightly  they  made  the  prisoners’  wrists 
bleed.  Some  say  they  never  regained  feel- 
ing in  their  hands.  Dark  purple  scars  were 
visible  a month  later  on  over  100  prisoners’ 
wrists.  Most  of  the  prisoners  were  pretrial 
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detainees  being  held  on  municipal  charges 
such  as  public  intoxication,  failure  to  pay 
minor  traffic  violations,  misdemeanor 
offenses,  and  charges  never  accepted  by 
the  district  attorney.  Some  were  past  their 
pre-determined  release  dates. 

Attorney  Rachel  I.  Jones  visited  Jena 
after  complaints  of  abuse  surfaced.  She 
discovered  conditions  such  as  prisoners 
who  could  not  be  located  but  were  on 
the  Jena  roster,  no  working  kitchen,  no 
grievance  procedure  in  place  (to  thwart 
exhaustion  of  remedies  required  by  the 
Prison  Litigation  Reform  Act  in  an  at- 
tempt to  prevent  lawsuits  over  the  abuses), 
and  one  Major  Brad  Rogers  who  falsely 
informed  prisoners  that  Governor  Blanco 
and  DOC  Secretary  Stalder  had  declared 
“martial  law,”  granting  the  staff  authority 
to  do  whatever  they  wanted  with  impunity. 
Jones  said  prisoners  “slipped  desperate 
notes  into  my  hand.”  One  note  read  “it’s 
going  to  be  worse  when  y’all  leave.  I was 
beaten  9-28-05.” 

As  prisoners  arrived  at  Jena  many  had 
their  heads  shaved,  despite  there  being  no 
such  policy  in  effect,  and  were  stripped 
naked  and  forced  to  stand  “dick-to-ass” 
for  hours,  several  prisoners  reported.  They 
were  marched  to  chow  that  way  and  when 
returned  to  their  cells  were  forced  to  lay 
face  down.  If  they  moved  they  were  physi- 
cally assaulted.  Prisoners  were  beaten  with 
belts,  threatened  with  dogs,  shocked  with 
stun  guns  and  Tasers,  and  then  assaulted 
when  they  tried  to  report  the  abuse.  The 
Rikers  Island  guards  told  them  “we  re  go- 
ing to  show  you  boys  how  we  do  it  in  New 
York.”  Prisoner  Keith  Dillon  said,  “it  was 
like  we  were  practicing  dummies  for  these 
sickos  in  this  sick  ordeal.  ” A spokesman  for 
the  New  York  Department  of  Correctional 
Services  said  “all  the  reports  have  been 
positive”  from  the  ten  guards  sent  and  “I 
seriously  doubt  any  of  our  personnel  would 
be  involved  in  that  type  of  behavior.” 

Phyllis  Mann,  a leading  defense  attor- 
ney and  activist,  discovered  “a  frightening 
narrative”  emerging  from  former  Jena 
prisoners  she  interviewed  at  a prison  in 
Winn  where  60  Jena  prisoners  were  later 
transferred.  More  descriptions  emerged 
such  as  the  guards’  fondness  for  dragging 
prisoners  out  of  bed,  often  by  the  hair  (if 
it  was  not  shaved  off),  and  beating  them 
by  slamming  their  heads  onto  the  floor  or 
into  the  wall.  Or  guards  forcing  prisoners 
to  hop  like  bunnies  on  tables.  Or  threaten- 
ing to  force  prisoners  to  perform  sex  acts 
on  guards.  Mann  and  other  defense  at- 
torneys said  they  saw  evidence  of  beatings 
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and  abuse,  including  welts,  swollen  eyes, 
bruised  faces  and  heads,  chipped  teeth 
and  deep  handcuff  marks  — all  consistent 
with  the  prisoners’  stories. 

Conditions  were  so  bad  that  on  Sep- 
tember 30,  2005,  a lawsuit  was  hied  to 
have  the  U.S.  Department  of  Justice  seize 
immediate  control.  The  Louisiana  Legis- 
lature then  asked  state  officials,  including 
the  head  of  the  state  police,  to  investigate. 
Human  Rights  Watch  wrote  DOC  Secre- 
tary Stadler  on  October  3, 2005  and  Jena 
was  closed  six  days  later,  after  37  days  of 
wretchedness. 

Other  Facilities 

At  Bossier  Parish  Maximum  Se- 
curity Jail,  500  minimum  to  medium 
security-prisoners,  mostly  black,  expe- 
rienced blatant  brutality.  Bossier  City  is 
only  22.7  percent  black  while  the  evacuees 
were  nearly  90  percent  black.  Prisoner  Ivy 
Gisclair  was  maced  with  pepper  spray 
then  repeatedly  Tasered,  beaten,  Tasered 
and  beaten  again,  all  in  the  same  vicious 
assault. 

Reports  from  Ouachita  Parish  Cor- 
rectional Center  reflected  the  same  violent 
treatment  as  prisoners  were  Tasered, 
maced  and  regularly  beaten.  They  were 
fed  by  guards  sliding  the  trays  on  the  floor 
“the  same  way  you  would  feed  a dog,” 
wrote  one  prisoner. 

To  varying  degrees  the  oppressive, 
suppressive  and  depressive  distress  in- 
dicted on  the  OPP  evacuees  occurred  at 
all  38  temporary  holding  facilities.  From 
minor  misery  to  torturous  abuse,  the  OPP 
survivors  became  victims  of  guards’  follies 
ranging  from  prejudice  to  malice.  “They 
were  all  just  evil,”  said  Dillon.  “It  was  like 
you  could  see  it  in  them.  I could  feel  it.” 

Angola  Penitentiary 

The  Louisiana  State  Penitentiary  at 
Angola  had  the  best  reviews  from  male 
and  female  evacuees  alike.  Hundreds  of 
women  were  removed  to  this  all-male 
maximum  security  facility,  which  holds 
over  5,000  prisoners.  Guards  stated  the 
evacuees  came  in  looking  like  they  had 
traveled  “directly  from  hell.”  The  women 
praised  their  treatment  at  Angola,  saying 
it  was  better  than  the  pre-Katrina  OPP. 
They  received  clothing,  showers,  proper 
medical  care,  personal  and  hygiene  sup- 
plies, and  three  meals  a day. 

In  contrast,  some  women  were  taken 
to  the  Louisiana  Correctional  Institute  for 
Women  (LCIW).  Many  remained  there 
in  early  2006,  complaining  “about  being 
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kept  on  23-hour  lockdown  for  months  ... 
long  delays  in  getting  medication,  no  dis- 
tribution of  clothes  given  to  the  resident 
population.  Sleeping  on  the  floor  for  the 
first  three  months  and  a continuing  lack 
of  access  to  phones  and  ...  family  visiting.” 
Racked  with  worry  over  five  months  after 
Katrina,  these  evacuees  finally  were  al- 
lowed to  use  phones  and  receive  visits. 

Even  the  male  prisoners  stated  that 
they  and  handicapped  prisoners  were 
treated  with  respect  and  kindness  at  An- 
gola. Other  facilities  should  learn  from 
Angola’s  example.  It  is  a sad  day  when  one 
of  the  nation’s  most  notoriously  brutal 
prisons,  and  a former  slave  plantation,  is 
Louisiana’s  shining  example  of  decency. 
Of  course  it’s  all  relative  to  the  surviving 
prisoners’  point  of  view,  having  just  sur- 
vived the  chaos  of  OPP. 

Or  maybe  this  was  because  Angola 
Warden  Burl  Cain  and  his  wife,  Jonalyn, 
were  busy  establishing  New  Angola  South 
(also  known  as  Camp  Greyhound  or 
Camp  Amtrak,  until  those  transporta- 
tion companies  complained),  at  the  New 
Orleans  bus  and  train  depot.  Warden 
Cain  apparently  believed  the  first  resource 
needed  by  any  city  reduced  to  rubble  was 
a jail.  He  even  hung  a sign  outside  that 
read  “we  are  taking  New  Orleans  back.” 
Cain  said  it  was  “a  real  start  to  rebuilding 
this  city.” 

In  the  Wake  of  Katrina’s  Chaos 

A team  of  dedicated  lawyers,  law 
students,  activists,  the  National  Lawyers 


Guild,  American  Civil  Liberties  Union 
and  Human  Rights  Watch  tried  to  ac- 
count for  all  evacuated  prisoners,  despite 
Sheriff  Gusman’s  attempts  to  block  their 
efforts.  But  such  a complete  accounting 
may  never  be  possible,  reports  the  ACLU, 
as  there  does  not  appear  to  be  an  entirely 
accurate  list  of  the  prisoners  held  in  OPP 
during  Katrina.  Some  prisoners  for 
whom  fugitive  arrest  warrants  were  later 
issued  have  not  been  captured  over  a year 
later.  Bodies  are  still  being  found  in  New 
Orleans  and  49  remained  unidentified  as 
of  July  6,  2006,  according  to  the  Orleans 
Parish  coroner’s  office.  FEMA,  the  Fed- 
eral Emergency  Management  Agency, 
also  admits  “it’s  likely  many  of  the  lost 
will  not  be  found.”  The  post-chaos  in- 
vestigations by  lawyers  and  law  students, 
the  State  Department,  the  Department 
of  Justice  and  the  news  media  exposed 
the  abuses  of  OPP  and  the  Broad  Street 
Overpass  during  the  disaster  and  the 
continued  abuse  far  beyond  Katrina’s 
initial  impact. 

The  denials  of  food,  water  and  medi- 
cal care;  the  failure  to  provide  safe  and 
sanitary  conditions;  subjecting  prisoners 
to  racially  motivated  verbal  and  physi- 
cal abuse;  and  refusal  to  allow  prisoners 
to  contact  family  members  violated  all 
domestic  and  international  standards  of 
human  decency  as  well  as  local,  state  and 
federal  laws. 

In  the  wake  of  the  Hurricane  Katrina 
tragedy,  amid  reports  of  not  only  prisoner 
abuses  but  Sheriff  Gusman’s  ineptitude, 
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Gusman  spoke  out  against  all  who  came 
forward.  The  Sheriff  claimed  he  had  “75 
accounts  from  inmates  given  by  lawyers 
with  misleading  questions.  It’s  kind  of 
hilarious  to  read  them.”  The  apparently 
amused  sheriff  goes  on  to  discredit  the 
sources  by  saying  “none  of  it  was  true  ... 
Don’t  rely  on  crack-heads,  cowards  and 
criminals  to  say  what  the  story  is.” 

Neal  Walker,  Director  of  the  Loui- 
siana Capital  Assistance  Center  and  a 
Louisiana  criminal  defense  attorney  who 
helped  compile  statements  from  prisoners 
in  most  of  the  38  receiving  facilities,  was 
incensed  by  Gusman’s  flippant  remark. 
“Gusman’s  ‘crack-head  and  criminal’ 
comment  is  appalling  and  insensitive  and 
betrays  a fundamental  ignorance  of  the 
fact  that  many  of  these  prisoners  were 
presumed  innocent  and  at  the  end  of  a 
very  long  day,  many  of  them  were  released 
without  being  charged,”  Walker  said.  “As 
a lawyer  who  interviewed  hundreds  and 
hundreds  of  these  prisoners  from  Caddo 
Parish  to  Cottonport  to  Bossier  Parish 
I can  tell  you  that  to  a person  we  heard 
very  consistent  stories  from  prisoner  to 
prisoner.  These  guys  didn’t  have  time  to 
get  together  and  compare  notes  because 
they  were  isolated  from  each  other  by 
hundreds  of  miles.” 

Gusman  stands  almost  alone  in  his 
denial  of  the  OPP  horrors.  One  exception 
is  DOC  Secretary  Richard  Stalder,  who 
quipped  that  the  prisoners  held  on  minor 
charges  before  Katrina  “will  never  be  late 
on  child  support  payments  again.” 
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OPP  guards  were  stranded  and  aban- 
doned by  Gusman,  too.  One  guard  who 
spoke  out,  Renard  Reed,  said,  “after  we 
got  all  the  prisoners  out  we  thought  it 
would  be  okay.  But  after  they  were  gone 
there  were  no  more  boats.  The  sheriff  was 
gone  too  - he  really  wasn’t  worried  about 
us  deputies.” 

Christina  Foster  spent  the  last  two 
years  before  Katrina  as  a guard  in  the 
House  of  Detention.  The  only  evacuation 
plan  she  was  aware  of  was  the  fire  escape 
plan  on  the  wall.  She  said  there  was  barely 
enough  food  for  the  guards  during  the 
chaos,  let  alone  the  prisoners.  They  were 
ordered  to  handcuff  cell  doors  together  to 
keep  prisoners  in  when  the  power  to  the 
doors  failed.  She  was  fired  after  Katrina 
for  missing  her  deadline  to  report.  “Gus- 
man let  his  own  down,”  she  said. 

Dr.  Inglese,  OPP’s  Medical  Direc- 
tor, described  the  horror  from  his  side 
of  the  bars.  While  at  the  Community 
Corrections  Center  prisoners  at  risk  of 
drowning  broke  out  of  their  cells,  bash- 
ing their  way  through  granite  walls  and 
reinforced  doors.  It  took  them  two  days 
but  by  Wednesday  they  were  at  the  lobby 
entrance,  dozens  of  bruised  and  bloody 
fists  pounding  at  the  door.  These  prisoners 
“were  hard  core  people,”  said  Dr.  Inglese, 
“some  of  them  were  federal  prisoners, 
rapists  and  murderers.  They  were  scared, 
they  were  thirsty,  and  they  were  coming 
out.  It  was  very  scary.”  He  noted  that  the 
prisoners  were  driven  to  that  point  after 
they  were  abandoned  in  the  jail. 

On  the  other  side  of  the  lobby  door 
were  guards,  doctors,  nurses,  civilians  and 
children,  who  all  prepared  for  the  on- 
slaught. Some  had 
hand  guns,  some  ba- 
tons, some  broom  or 
mop  handles,  oth- 
ers metal  legs  from 
cots.  According  to 
Richard  A.  Webster, 
who  wrote  several 
exposes  on  OPP’s 
failures  for  the  New 
Orleans  City  Busi- 
ness newspaper, 
former  members 
of  the  sheriff’s  of- 
fice agreed  that  “the 
violent  scene  as  de- 
scribed by  Inglese 
typified  the  chaos 
that  exploded  inside 
the  prison  in  the 
days  that  followed 
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the  hurricane.” 

Sheriff  Gusman  steadfastly  claimed 
the  tales  of  rising  water  in  the  buildings 
were  also  lies.  Gusman  maintained  the 
water  wasn’t  past  his  hip.  Photos  from 
inside  OPP  tell  a different  story.  Also, 
anyone  outside  the  facility  can  see  water 
stains  on  the  walls  that  reach  well  above 
the  sheriff’s  patrol  cars. 

Gusman  also  denied  there  were  any 
escapes  during  the  chaos.  In  doing  so,  he 
seemed  “more  concerned  with  [his  own] 
public  relations  issues  than  public  safety,” 
said  Rafael  Goyeneche,  Crime  Commis- 
sion President.  Gusman  later  changed  his 
story  to  admit  two  escapes  after  they  were 
exposed  by  the  mainstream  media.  Yet  his 
office  quietly  issued  14  fugitive  warrants 
once  the  count  of  the  evacuees  at  all  38 
holding  facilities  was  complete. 

David  Fernandez  spent  72  hours  in 
a dark,  flooded  OPP  jail  with  hundreds 
of  hungry  and  panicked  prisoners  when 
he  had  a chance  to  swim  free.  He  took 
it.  Meeting  surprisingly  little  resistance, 
Fernandez  escaped  and,  with  the  help  of 
civilians  in  a boat,  made  it  to  safety.  He 
detailed  his  plight  to  The  Times-Picayune , 
including  escaping  with  other  prisoners, 
but  did  not  reveal  his  location.  Another 
escapee,  George  Schaefer  III,  now  faces 
a possible  death  sentence  for  shooting 
a Mississippi  man  and  stuffing  his  body 
in  a freezer  while  on  the  run  from  the 
flooded  OPP. 

The  Louisiana  ACLU  filed  a mas- 
sive public  records  request  with  Sheriff 
Gusman  seeking  complete  information 
on  the  events  surrounding  the  evacua- 
tion. Joe  Cook,  Executive  Director  of 
the  Louisiana  ACLU,  said  “the  public 
deserves  to  know  the  truth  about  what 
really  happened  inside  and  why  it  fell 
into  complete  chaos  while  surrounding 
parishes  managed  to  evacuate  guards  and 
prisoners  to  safety.” 

Gusman  stonewalled  the  requests, 
and  Louisiana  state  lawmakers  pushed 
legislation  to  make  Gusman  and  his 
henchmen  immune  from  suit  over  his 
negligent  actions.  George  Steimel  from 
the  Louisiana  Association  of  Criminal 
Defense  Lawyers  argued  against  the  bill 
because  the  sheriff,  acting  as  custodian, 
had  a legal  responsibility  toward  each 
prisoner.  Cook  said  what  was  done  to  the 
prisoners  “was  inhumane,  cruel,  and  we 
should  not  add  insult  to  injury  by  depriv- 
ing them  of  their  rights.” 

The  biggest  overall  criticism  of  Sher- 
iff Gusman  was  his  complete  failure  to 
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have  an  evacuation  or  other  emergency 
contingency  plan.  Numerous  guards  like 
Christina  Foster  reported  near  total  con- 
fusion as  commanders  issued  conflicting 
orders.  One  guard  reported  that  “when 
we  got  there  they  hadn’t  told  us  anything. 
They  kept  telling  us  they  were  waiting  to 
see  what  the  sheriff  was  going  to  say.  No 
procedures,  no  safety  precautions.  No 
evacuation  plan.  The  sheriff  shouldn’t  be 
the  head  of  nothing.” 

In  the  aftermath  of  Katrina  the 
ACLU  sought  the  sheriff’s  disaster  plan, 
only  to  be  denied  at  first,  then  told  all  cop- 
ies were  under  water,  and  later  informed 
that  the  plan’s  custodian  couldn’t  be 
found.  The  ACLU  noted  it  defied  com- 
mon sense  that  all  copies  were  underwater 
when  all  jail  commanders,  at  the  very  least, 
should  have  had  a copy.  When  a “patently 
inadequate”  two-page  plan  was  eventually 
produced,  the  ACLU  could  not  tell  if  it 
pre-existed  Hurricane  Katrina,  in  which 
case  it  would  have  been  useless  if  followed, 
or  was  fraudulently  produced  in  response 
to  a motion  for  contempt  for  Gusman’s 
failure  to  produce  the  plan. 

Testimonials  from  Those 

Who  Survived 

Testimonials  contradicting  Sheriff 
Gusman’s  self-serving  comments,  col- 
lected from  thousands  of  OPP  prisoners 
and  guards  who  came  forward,  would  fill 
several  issues  of  PLN.  The  ACLU  alone 
collected  more  than  1,000  testimonials; 
Human  Rights  Watch  interviews  also 
exceeded  1,000,  and  Phyllis  Mann  and  her 
crew  conducted  nearly  3,000  interviews 
in  September  2005  alone.  What’s  most 
telling  in  each  person’s  individual  story  is 
the  consistency  of  abuse  suffered  by  OPP 
prisoners.  Several  representative  testimo- 
nials are  summarized  below. 

Richard  Brady 

Richard  Brady  had  worked  for  OPP  as 
the  medical  supply  officer  less  than  a year 
at  the  time  of  the  storm.  In  the  days  before 
Katrina  he  was  never  consulted  regarding 
making  any  emergency  preparations.  He 
reported  to  duty  on  August  29.  Brady  said, 
“my  supervisor,  the  Medical  Director  [Dr. 
Inglese],  was  not  included  in  any  of  the 
planning  meetings  for  the  storm  either.” 
He  stated  that  at  a meeting  on  the  Sunday 
of  the  storm,  guards  told  the  Sheriff  about 
the  lack  of  needed  supplies. 

Brady  was  in  the  Community  Correc- 
tions Center  building  when  the  storm  hit. 
He  said  that  as  the  water  rose  the  situation 


became  more  volatile,  and  prisoners  were 
breaking  through  the  walls  in  an  attempt 
to  free  themselves  from  the  rising  water.  “I 
was  unable  to  access  my  office  and  supply 
rooms,”  Brady  said,  so  he  set  up  a make- 
shift supply  and  triage  room  on  the  first 
floor.  He  said  it  was  very  hot  and  stuffy 
where  he  was,  and  that  “conditions  had  to 
be  much  worse  on  the  prisoners’  tiers.” 

On  Tuesday,  August  30,  Brady  took  a 
boat  and  then  waded  through  chest-deep 
water  to  supply  the  House  of  Detention. 
The  water  there  “was  filled  with  feces, 
diesel  fuel,  dead  rats,  garbage  and  other 
debris,”  he  noted. 

Back  at  the  Community  Corrections 
Center  the  deputies  were  rationing  food 
among  themselves  while  the  prisoners 
received  nothing.  “No  one,  including  the 
deputies,  seemed  to  know  when  or  whether 
help  was  going  to  arrive.  The  administra- 
tion and  the  sheriff  failed  us  miserably 
and  communication  was  non-existent,” 
Brady  said.  “Gusman’s  claims  that  the 
evacuation  was  peaceful,  methodical  and 
cooperative  are  not  true.  It  was  nothing 
but  chaos.  People  need  to  understand  that 
we  should  never  have  been  there  in  the  first 
place.”  When  the  DOC  arrived,  Brady 
watched  snipers  on  the  roof  of  the  House 
of  Detention  building  shooting  at  prison- 
ers. “I  thought  I was  in  a war  zone.” 

Rhonda  Ducre 

Rhonda  Ducre  had  been  a deputy  sta- 
tioned at  the  House  of  Detention  for  four 
years  when  Hurricane  Katrina  hit.  She 
received  a memo  from  the  sheriff’s  office 
stating  that  all  employees  were  obligated 


to  work  or  face  termination.  Ducre  re- 
ported to  work  on  August  28  and  brought 
her  husband,  four  children  and  a few  close 
friends  with  her.  She  stated  that  “in  my 
four  years  there  has  never  been  a plan  for 
what  to  do  when  hurricanes  hit.  There  was 
no  preparation  for  the  storm.” 

Ducre  said  the  generators  worked 
after  the  storm  hit  on  Monday  until 
the  evening  when  the  levees  broke.  The 
kitchen  was  under  water.  She  said  this  was 
when  it  got  really  hectic.  Prisoners  “knew 
the  water  was  rising  and  couldn’t  get  in 
touch  with  their  families....  They  hadn’t 
eaten.”  Then  the  supervisor  broke  out  the 
shotguns  and  her  kids  were  terrified. 

Ducre  was  four  months  pregnant; 
she  had  cramps  and  spotting.  After  her 
shift  she  was  moved  to  the  third  floor  with 
the  general  population  because  of  her 
condition.  The  nurses  told  her  supervi- 
sor she  needed  rest,  but  she  was  told  she 
had  better  report  to  duty  or  not  bother 
reporting  at  all. 

On  Wednesday,  the  DOC  initiated 
removal  of  the  prisoners.  She  said  “the 
deputies  had  food  to  feed  themselves  and 
we  wanted  to  put  all  our  food  together  so 
that  we  could  ration  it.  When  the  deputies 
were  out  of  food,  however,  I went  out  onto 
the  mezzanine  of  the  building  and  found 
supervisors  barbequing,  surrounded  by 
50  cases  of  water.” 

Ducre  was  evacuated  on  Friday, 
after  all  the  prisoners  were  gone.  “I  did 
see  Sheriff  Gusman  in  a boat  riding  to 
the  bridge  on  Friday,  but  I never  saw  him 
during  the  storm.”  She  returned  to  New 
Orleans  to  resign  in  January  2006.  “Sheriff 
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Gusman’s  people  were  reporting  that  he 
waded  through  the  water  to  cut  through 
the  bars  with  handcuffs  in  his  mouth,” 
Ducre  stated.  “That  man  didn’t  touch  that 
water  and  he  didn’t  try  to  tell  anyone  no 
different.” 

Duane  Lewis 

Duane  Lewis  had  been  a guard  since 
2002.  Reporting  to  work  on  Sunday, 
August  28,  he  brought  enough  food  and 
medicine  for  his  diabetes  to  last  three  days. 
His  family  had  already  been  evacuated. 
“I  didn’t  go  with  them  because  I’d  been 
told  at  Academy  class  that  if  you  don’t 
report  to  work,  you  can  be  arrested  for 
negligence  of  duty.” 

About  5:30  a.m.  on  Monday  they 
completely  lost  power,  leaving  the  cell 
doors  inoperable.  “On  some  floors,  the 
deputies  had  to  take  leg  shackles  and  tie 
them  around  the  cell  doors  to  prevent  the 
inmates  from  getting  out.”  He  injured  his 
foot  during  this  process. 

On  Tuesday,  he  was  stationed  to  keep 
people  from  swimming  up  to  the  building. 
He  witnessed  other  deputies  shooting 
windows  out  for  ventilation.  He  saw 
prisoners  maced  with  pepper  spray  and 
forced  outside. 

The  refrigeration  system  failed  and 
Lewis’  insulin  went  bad.  Out  of  food  and 
medicine,  he  tried  to  “suck  it  up”  and  help 
others.  “At  one  point,  I called  my  mother 
and  told  her,  in  case  I don’t  make  it  out, 
I want  you  to  have  it  in  the  record  that 
we  are  not  being  thought  of.  There  is  no 
food,  water,  or  any  form  of  sanitation.” 
Lewis  said  they  were  told  “you  better  not 
break  those  (vending)  machines  to  get  to 
the  food.”  The  milk  in  the  machines,  for 
example,  went  sour.  “All  that  food  could 
have  been  used  to  feed  people!  We  had 
children  in  there  with  us.” 

On  Friday,  Lewis  was  dropped  off 
by  boat  onto  the  Overpass  with  no  other 
guards  in  sight.  With  his  foot  now  in  bad 
condition  he  managed  to  get  himself 
into  a helicopter,  which  took  him  to  the 
airport.  He  made  his  way  to  a hospital 
where  he  learned  that  gangrene  had  set 
in.  Lewis  went  from  walking  on  crutches 
to  using  a wheelchair. 

Standing  in  sewage  for  hours  without 
his  insulin  had  caused  severe  problems. 
“When  I called  in  and  filed  my  first  report 
to  try  to  get  workman’s  compensation  for 
the  injury,  they  denied  me  and  told  me  my 
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injury  wasn’t  work  related.  To  this  day,  I 
cannot  work....  I am  two  inches  from  be- 
ing put  on  the  street.” 

Lewis  says  Sheriff  Gusman  lied  about 
a lot  of  the  situation  and  was  not  the  “man 
among  men”  he  should  have  been.  “All  I 
wanted  to  hear  is  thanks,  job  well  done.” 
Instead,  Gusman  sent  him  a form  stating 
what  Lewis  owed  for  his  equipment. 

Dan  Bright 

Dan  Bright  was  in  a receiving  cell  in 
Templeman  III.  “We  were  strictly  aban- 
doned, they  just  left  us.  When  we  realized 
what  was  going  on  it  was  too  late.”  With 
the  guards  gone,  Bright  and  others  had  to 
break  out  of  top  level  cells  and  get  to  the 
bottom  level  to  save  the  prisoners  there. 
When  they  arrived  on  the  bottom  level,  he 
said  “It  was  total  chaos.  The  water  was  up 
to  our  chest.  You  had  guys  laying  in  the 
water  trying  to  climb  to  the  top  bunks.” 
By  kicking  the  cell  doors  off  their  hinges 
they  were  able  to  free  themselves  and  avoid 
drowning.  “They  left  us  to  die  there.” 

Bright  and  other  prisoners  eventu- 
ally arrived  at  the  Overpass,  where  they 
remained  without  food  or  water  for  three 
days.  “We  couldn’t  stand  up.  They  made 
us  sit  down.  We  couldn’t  even  get  up  and 
urinate.  We  had  to  urinate  on  ourselves.” 

Once  transferred  to  Hunt,  Bright  was 
given  a blanket,  placed  on  a large  yard, 
and  left  to  fend  for  himself.  He  slept  on 
the  wet  grass,  had  no  where  to  urinate  or 
defecate,  fought  to  keep  his  blanket,  and 
watched  as  once  per  day  guards  would 
toss  sandwiches  over  the  gate.  Thousands 
scrambled  for  the  food.  “It  was  a melee,” 
he  observed. 

Bright  witnessed  prisoners  held  on 
traffic  offenses  fighting  for  survival  in  the 
same  open  yard  with  the  likes  of  Len  Davis, 
a former  New  Orleans  police  officer.  Davis 
was  one  of  two  former  cops  on  Louisiana’s 
death  row  for  murder;  he  was  returning 
for  a court  hearing  when  Katrina  struck. 
Bright  was  finally  transferred  from  Hunt  to 
Rapides  Parish  three  days  later  along  with 
nearly  200  other  evacuees,  many  with  bad 
sunburns  from  exposure. 

Ivy  Gisclair 

After  failing  to  yield  for  a stop  sign 
and  with  outstanding  unpaid  traffic  tick- 
ets, Ivy  Gisclair  was  sent  to  OPP.  He  was 
trapped  for  three  days  while  people  “were 
talking  about  how  we  were  going  to  die, 
and  about  how  they’d  left  us.”  He  wit- 
nessed a prisoner  jump  free  of  a building 
and  swim  directly  to  the  nearest  guard’s 


boat.  “They  pulled  him  into  the  boat  and 
started  kicking  and  punching  him”  for 
trying  to  escape  death. 

Gisclair  was  evacuated  to  Central 
Lockup,  then  to  the  Overpass  and  on 
to  Hunt.  His  bone-chilling  story  of  the 
Overpass  and  the  Hunt  yard  are  by 
now  all  too  familiar  for  those  survivors 
who  witnessed  the  same  horror.  But  for 
Gisclair,  the  wretched  agony  of  Katrina 
would  not  go  away. 

Once  Gisclair  was  cleared  from  the 
Hunt  field  he  was  taken  to  the  Bossier 
Parish  Maximum  Security  Jail.  A few 
days  later,  on  September  9,  2005,  he  was 
supposed  to  be  released.  When  he  brought 
his  release  to  a guard’s  attention,  the  guard 
“started  cursing  me  out.”  Gisclair  was 
then  pepper  sprayed  through  the  food  slot, 
leaving  him  and  his  cellmate  choking  for 
air.  His  ordeal  was  far  from  over.  In  his 
own  words,  Gisclair  writes: 

“That  guard  later  came  back  with  a 
whole  crowd  of  guards,  including  a big 
bald-headed  white  guy  who  seemed  to  tell 
all  of  the  other  guards  what  to  do.  From 
outside  the  cell  they  told  the  dude  in  the 
cell  with  me  that  when  they  opened  the 
cell,  he  should  come  out.  I could  see  that 
they  were  pointing  a red  light  from  a Taser 
at  me  and  when  I saw  that,  I knew  they 
were  going  to  come  in  and  beat  me  up.  I 
got  on  my  knees  with  my  hands  on  my 
head  to  show  them  I wasn’t  going  to  cause 
any  problems.  They  walked  in  the  cell  and 
the  big  guy  shot  me  with  the  Taser.  When 
he  stopped  shocking  me,  the  other  guards 
all  jumped  on  me  and  put  handcuffs  and 
leg  shackles  on  me.  Then  they  started 
beating  me.  Those  wires  from  the  Taser 
were  still  stuck  in  me,  one  in  my  chest 
and  one  in  my  stomach,  so  when  he  told 
them  to  get  off  me  he  started  shocking  me 
again,  saying  shit  like  ‘you  like  that,  you 
like  that!’  He  did  that  three  times  where  he 
would  shock  me  and  then  let  them  beat  me 
up  and  then  start  shocking  me  again.” 

Gisclair  awoke  nude  in  an  empty  cell 
with  not  even  a mattress  or  blanket,  only 
some  toilet  paper.  A guard  returned  and 
said  “you  all  are  animals.  I’m  gonna  put 
you  in  the  woods  with  the  animals.  ” Other 
guards  said  things  to  Gisclair  like  “you 
New  Orleans  niggers  think  you  so  bad.” 
Ivy  Gisclair  is  an  American  Indian. 

Joyce  Gilson 

Joyce  Gilson  had  been  a prisoner  in 
Unit  B of  Templeman  IV  for  approxi- 
mately one  year  when  Katrina  hit.  She 
was  on  the  ground  floor  where  the  bunks 
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were  triple-stacked.  Many  in  her  open 
dorm  slept  on  the  floor  due  to  lack  of  bed 
space.  The  phones  were  already  disabled 
by  Sunday,  August  28,  when  the  televi- 
sions were  cut  off,  separating  her  from 
any  outside  information.  She  was  told  to 
pack  her  stuff  because  the  guards  were 
about  to  move  her  and  her  cellmates. 
That  never  happened.  She  said,  “when  the 
deputies  locked  the  ‘Yanks’  [trustees]  and 
us  in  the  dorm,  we  didn’t  know  what  was 
happening,  and  we  didn’t  see  the  deputies 
for  a long  time!” 

When  the  power  went  out,  “water 
backed  up  from  commodes  and  sewer 
water  from  the  flood  came  under  the  doors 
and  filled  up  our  unit  to  the  second  bunk.” 
The  elderly  and  at  least  one  pregnant 
woman  had  a really  hard  time,  she  said. 
“My  friend,  Iris  Hardeman,  was  really 
sick  and  we  were  worried  about  her.”  (Iris 
Hardeman  later  died  at  Angola). 

One  night,  guards  came  with  flash- 
lights. Gilson  and  the  other  prisoners  were 
told  to  leave  everything  behind.  Water 
was  up  to  her  chest  as  they  moved  into 
Templeman  III.  “The  men  had  already  set 
fires  in  that  dorm,  which  they  did  so  the 
guards  would  get  them  out  of  there.  But 
then  they  moved  us  in  there  instead.”  It 
was  smoke-filled  and  hard  to  breathe.  “We 
were  coughing,  black  stuff  was  coming  out 
of  our  noses.  It  was  terrifying.” 

From  there  they  were  moved  to  Cen- 
tral Lockup,  then  to  the  Overpass.  On  the 
Overpass,  the  women  were  all  handcuffed 
together  with  plastic  cuffs.  “There  were 
ice  chests  full  of  bottled  water.  They  could 
have  given  us  a piece  of  ice  or  something. 
Some  women  reached  in  and  that’s  when 
they  maced  us  and  put  dogs  on  us.”  Civil- 
ians were  trying  to  give  them  water,  but  the 
guards  wouldn’t  let  them.  Gilson  made  it 
to  Angola.  “I  thank  God  today  that  I am 
alive.  The  people  from  Angola  said  they 
came  to  the  jail  on  Friday  and  Gusman  re- 
fused to  let  them  take  us.  If  I had  anything 
to  tell  him,  it  wouldn’t  be  nothing  nice.” 

It  is  gut-wrenching  to  read  the  tes- 
timonials compiled  by  the  ACLU  and 
volunteer  lawyers,  especially  Phyllis 
Mann,  who,  with  her  volunteer  assistants, 
tirelessly  advocated  on  behalf  of  the 
evacuated  prisoners.  The  most  common 
statements  were,  “they  left  us  to  die”  and 
“I  thought  I was  going  to  die.”  Nearly 
100  prisoners  who  spoke  out  remain  un- 
identified for  their  own  protection.  They 
related  stories  of  how  “some  deputies 
left  their  post  talking  about  quitting  their 
job.”  ...  “We  were  just  scared  to  die  in  the 
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high  water.  We  were  hanging  out  of  the 
windows  with  things  saying  ‘HELP  US’ 
but  no  one  came!”  Other  signs  hung  out 
windows  read  “WE  NEED  HELP”  and 
“HELP  NO  FOOD  DYING.” 

For  more  prisoner  testimonials, 
see:  www.aclu.org/prison/conditions/ 
23418res20060111.html. 

The  Juveniles 

Another  tragedy  of  Katrina  was  the 
children  who  were  abandoned  in  OPP. 
Five  days  before  Katrina  arrived,  Judge 
David  Bell,  now  Chief  Judge  of  the  Or- 
leans Parish  Juvenile  Court,  ordered  the 
release  of  most  pre-trial  juveniles  not 
deemed  a threat.  His  order  was  never 
followed. 

Ashley  George,  13,  was  housed  in  the 
Youth  Study  Center  until  Sunday,  August 
28,  when  she  was  moved  to  OPP.  The  day 
after  the  storm  the  water  was  up  to  her 
neck  for  several  days.  “We  got  no  food,  no 
water.  I felt  like  I was  going  to  die.”  Adult 
prisoners  who  escaped  the  facility  came 
back  with  help.  “Military  people  told  us 
that  if  we  had  stayed  in  there  another  day 
we  would  have  drowned,”  she  stated. 

Ashley’s  grandmother.  Ruby  Anne 
George,  was  going  crazy  trying  to  contact 
her  without  success. 

Ashley  finally  called 
her  grandmother 
a month  later  on 
her  uncle’s  phone. 

Ashley  said  “it’s 
horrible.  Nobody 
should  have  gone 
through  that  - adults 
or  children.  They 
should  have  gotten 
them  out  of  there 
in  the  first  place. 

If  it  wasn’t  for  the 
prisoners,  we  would 
have  drowned.” 

Eddie  Fenceroy, 

14,  watched  guards 
feed  their  own  chil- 
dren but  not  the 
juvenile  prisoners. 

The  guards  later 
deserted  with  their 
families.  Meanwhile, 

Eddie  received  no 
food  or  water.  The 
lights  went  out  and 
the  water  rose  higher 
and  higher.  “The 
water  was  past  our 
hips.  Beaucoup  feces 
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was  everywhere,  and  we  hoped  the  water 
wouldn’t  go  over  our  heads,”  he  said.  Eddie 
was  evacuated  to  nearby  fish  farms  (where 
prison  slave  labor  raises  600,000  to  700,000 
pounds  of  tilapia  per  year),  then  to  the 
Broad  Street  Overpass.  A year  later  he  still 
has  nightmares  and  is  plagued  by  a foot 
fungus  contracted  during  his  three  days  in 
petroleum-laden,  bacteria-infested  water. 

A reported  354  juveniles  were  held 
at  OPP  during  Hurricane  Katrina.  They 
related  the  same  stories  of  fear  and  abuse 
described  in  the  testimonials  of  adult 
prisoners.  Their  stories  are  collected  in 
a report  released  in  May  2006  by  the  Ju- 
venile Justice  Project  of  Louisiana,  titled 
Treated  Like  Trash:  Juvenile  Detention 
in  New  Orleans  Before,  During  and  After 
Hurricane  Katrina. 

The  Devastation 

Beyond  the  injuries  and  abuses  suf- 
fered by  prisoners  during  Hurricane 
Katrina,  the  New  Orleans  justice  system 
itself  lay  in  ruins.  Of  42  public  defenders, 
39  were  laid  off  because  their  funding 
came  from  traffic  fines  - which  were  drasti- 
cally reduced  with  nearly  80  percent  of  the 
city  underwater.  Over  200  police  officers 
(ten  percent  of  the  police  force)  did  not 
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return;  84  others  were  fired,  mainly  for 
looting.  Governor  Blanco  has  called  for 
the  National  Guard  to  continue  patrolling 
New  Orleans  into  2007.  Judges  and  pros- 
ecutors fled.  Files,  evidence  and  witnesses 
vanished.  Most  importantly,  prisoner  re- 
cords disappeared.  If  not  for  the  valiant 
efforts  of  activists  such  as  Mann  and  her 
associates  and  other  law  school  students, 
many  prisoners  in  limbo  may  have  spent 
many  more  months  begging  their  captors 
for  their  overdue  release. 

While  few  cared  about  the  fate  of 
helpless  prisoners,  zoo  keepers  remained 
steadfast  in  protecting  and  caring  for  the 
animals  in  their  charge.  Moreover,  vol- 
unteer teams  rescued  many  of  the  city’s 
250,000  abandoned  animals.  Billy  Sothem, 
a New  Orleans  anti-death  penalty  lawyer, 
wrote  in  The  Nation : “Sadly,  by  orders  of 
magnitude,  there  were  more  rescue  people 
in  Louisiana  to  protect  the  ‘animal  rights’ 
of  dogs  than  there  were  lawyers  or  activists 
to  protect  the  human  rights  of  thousands 
of  our  citizens.”  There  are  no  known  re- 
ports of  animals  being  maced,  Tasered, 
stunned,  shot  with  bean  bags  or  rubber 
bullets,  or  forced  by  their  rescuers  to  go 
without  food,  water  or  medical  care. 

It  took  over  40  days  to  pump  water 
from  the  flooded  New  Orleans  soup 
bowl.  More  than  1,600  people  had  died 
and  nearly  a half-million  were  homeless. 
Despite  unsubstantiated  rumors  of  bod- 
ies floating  in  cellblocks,  the  number  of 
prisoners  who  perished  during  Hurricane 
Katrina  was  small,  but  there  has  been  no 
total  number  made  public;  however,  their 
deaths  were  preventable.  OPP  prisoner  Iris 
Hardeman,  53,  was  taking  medications  for 
a possible  heart  attack  and  stroke.  When 
Katrina  hit,  Hardeman  no  longer  received 
her  medicine;  untreated  until  she  was 
evacuated  to  Angola,  her  body  began  to 
swell  and  she  died  while  in  intensive  care. 
She  was  past  her  release  date. 

Tyrone  Lewis,  44,  had  a pacemak- 
er-defibrillator. Like  others,  Lewis  spent 
days  in  the  OPP  chaos,  wading  through 
water  followed  by  a stint  on  the  Overpass. 
After  several  days  without  food  or  fresh 
water  he  was  thrown  onto  the  field  at 
Hunt,  where  he  was  left  to  fend  for  him- 
self. Lewis  was  finally  taken  to  a hospital 
on  September  14,  where  he  died  three 
days  later.  He  was  buried  in  a cemetery  for 
unclaimed  prisoners  at  Angola. 

Phrases  used  to  describe  New  Orleans 
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just  after  Katrina  include  “a  war  zone,” 
a “Third  World  country,”  “utter  destruc- 
tion,” “downtown  Bagdad,”  and  “Beirut.” 
Condemned  homes  slated  for  demolition 
were  marked  with  an  orange  “X,”  and  OPP 
should  have  been  similarly  marked. 

Instead,  Sheriff  Gusman  rushed  to 
re-open  part  of  OPP  on  October  17, 2005 
to  warehouse  the  constant  flow  of  arrest- 
ees and  maintain  his  fiefdom’s  cash  flow. 
As  some  jail  buildings  were  re-opened, 
however,  there  were  no  safeguards  for 
health  and  safety,  no  emergency  evacu- 
ation plans  were  in  place,  little  medical 
care  was  available,  and  the  buildings  were 
full  of  mold,  mildew  and  remnants  of 
human  waste,  which  posed  a substantial 
hazard. 

By  August  6, 2006,  OPP  had  expanded 
to  about  1,800  prisoners.  Hundreds  are 
still  scattered  throughout  Louisiana  with 
no  court  date  and  no  lawyers.  Others 
were  moved  in  November  2006  into  eight 
FEMA-built  high-tech  tents  outside  OPP, 
which  will  fully  reopen  sometime  in  2007. 

Hundreds,  perhaps  thousands,  of 
Katrina  prisoners  were  held  long  after 
their  court  dates  and  release  dates, 
leading  to  lawsuits  and  threats  of  mass 
releases  by  criminal  court  judges.  This 
over-detention  became  known  as  doing 
“Katrina  time.” 

Prison  Labor 

Shortly  after  the  post-Katrina  chaos 
subsided,  Sheriff  Gusman  promised  that 
he  would  put  unpaid  prisoners  to  work 
cleaning  up  Louisiana.  This  amounted  to 
modern  slavery,  as  most  of  his  prisoners 
had  yet  to  be  convicted  or  were  serving 
short  sentences  for  minor  offenses.  The 
ACLU  and  Dollars  and  Sense  described 
Gusman’s  plan  as  a “throwback  to  the 
notoriously  racist  convict-lease  and 
state-use  prison  labor  systems  that 
proliferated  in  the  South  after  Recon- 
struction.” 

Getting  workers  was  easy  using  what 
its  victims  call  “police  sentencing,”  where 
indigent  arrestees  spend  up  to  60  days 
(for  felonies)  or  45  days  (for  misdemean- 
ors) in  jail  waiting  for  prosecutors  to 
file  charges.  With  even  those  time  limits 
suspended  by  the  state  supreme  court 
after  Katrina,  new  arrestees  had  limited 
choices:  plead  guilty  and  go  to  work  on 
city  cleanup  crews,  or  enjoy  a lengthy 
stay  behind  bars  awaiting  a severely 
backlogged  court  system. 

All  was  not  doom  and  gloom  in  the 
world  of  prison  labor,  however.  At  the 
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Dixon  Correctional  Institute,  volunteer 
prisoners  cared  for  hundreds  of  dogs, 
ducks,  geese,  hens  and  roosters  stranded  by 
hurricanes  Katrina  and  Rita.  “This  is  my 
way  to  help  out,”  said  prisoner  John  Lloyd, 
who  gave  up  a coveted  outside  assignment 
to  care  for  the  animals.  “I’m  from  the  New 
Orleans  area  and  fortunate  I didn’t  lose 
anything  in  the  storm.”  Dogs  were  report- 
edly well-cared  for  at  Angola  as  well. 

Some  ex-prisoners  also  stood  up  to  lend 
a hand.  Debbie  Walker,  general  manager  of 
the  Motel  6 in  Las  Cruces,  New  Mexico  and 
a former  prisoner  herself,  organized  volunteer 
prisoners  at  the  Mount  Pleasant  Correctional 
Facility.  They  made  thousands  of  cloth  bags, 
stuffed  animals  and  some  hacky-sacks.  Mo- 
tel 6 employees  in  Las  Cruces  and  Phoenix 
stuffed  the  bags  with  donated  goods  for 
children  and  adults  and  trucked  them  to 
Louisiana  and  Mississippi. 

The  Reconstruction  and  Reformation 

With  such  a long  history  of  abuse,  cor- 
ruption and  dilapidation,  it  could  be  argued 
that  New  Orleans’  justice  system  properly 
belonged  in  ruins  so  it  could  begin  anew. 
“They’re  now  able  to  start  with  a clean  slate,” 
said  David  Carrol,  director  of  research 
and  evaluation  at  the  National  Legal  Aid 
and  Defender  Association.  He  added  that 
“Katrina  sort  of  ripped  off  the  bandage  and 
removed  the  pretension  that  the  system  was 
working.”  But  now  what  to  do? 

A report  released  by  the  U.S.  Justice 
Department  in  May  2006  called  for  the 
Orleans  Parish  public  defender  system  to 
be  scrapped,  its  staff  replaced,  its  fund- 
ing overhauled  with  a $10  million  budget 
increase,  and  70  public  defenders  hired  to 
replace  the  former  42.  “What  really  struck 
me  is  that  the  report  really  emphasizes  the 
importance  of  structural  change  rather 
than  band-aids,”  said  Pamala  R.  Metzger, 
who  now  runs  the  criminal  law  clinic  at 
Tulane  Law  School  in  New  Orleans. 

New  Orleans  needs  money,  fresh  ideas 
and  the  political  backing  to  make  rebuild- 
ing a reality.  The  public  defender  program 
can  no  longer  be  financed  by  traffic  ticket 
fines  but  needs  to  be  funded  with  a legisla- 
tively-mandated budget,  according  to  the 
Justice  Department  report.  Justice  can’t 
begin  to  be  equal  until  the  public  defenders 
are  on  par  with  prosecutors,  who  already 
have  such  funding.  The  report  adds  that 
until  such  changes  are  made,  justice  for 
the  poor  “is  simply  unavailable.”  Governor 
Blanco  called  for  $20  million  for  the  state 
indigent  defense  fund,  double  the  minimum 
called  for  in  the  report.  The  funds  were  ap- 
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proved  in  June  2006. 

Fresh  ideas  require  fresh  minds.  A 
new  board  was  selected  to  oversee  the 
New  Orleans  indigent  defender  program. 
Rebuilding  the  public  defender’s  office 
will  affect  about  85  percent  of  those  ar- 
rested. The  current  practice  of  assigning 
part-time,  overworked  lawyers  to  courts, 
rather  than  to  defendants,  must  be 
scrapped.  Carroll  says  “public  defenders 
see  their  job  as  keeping  the  assembly  line 
moving  as  opposed  to  defending  a client.” 
A qualified,  competent  attorney  with  a 
reasonable  case  load  should  represent  a 
client  from  start  to  finish,  not  piecemeal. 

Carroll  adds  that  “if  federal  and  state 
taxpayers  resources  are  to  be  used  to  re- 
construct a better  levee  system  to  prevent 
future  generations  from  being  subjected  to 
the  horrors  of  another  natural  disaster,  a 
similar  barrier  must  also  be  built  between 
the  torrents  of  injustice  and  the  poor 
- a well-regulated,  well-funded  indigent 
defense  system.” 

At  the  heart  of  the  physical  rebuilding 
is  the  OPR  While  it  is  fiscally  impractical 
to  tear  down  the  jail,  the  entire  facility 
must  be  fully  renovated  and  modernized, 
and  a complete  overhaul  of  the  staffing 
system  implemented  from  the  Criminal 


Sheriff  down.  The  OPP  can  no  longer  be 
the  sheriff’s  private  fiefdom.  In  addition  to 
these  reforms,  the  National  Prison  Project 
of  the  ACLU  released  several  recommen- 
dations as  part  of  its  August  2006  report, 
including: 

• The  Orleans  Parish  Criminal  Sher- 
iff’s Office  and  the  City  of  New  Orleans 
must  design  and  implement  a coordinated 
emergency  plan  to  ensure  that  all  pris- 
ons and  jails  are  capable  of  quickly  and 
safely  evacuating  before  the  next  disaster 
strikes. 

• The  OPP  population  and  jail  should 
be  downsized  by  ending  the  practice  of 
holding  state  and  federal  prisoners. 

• Reforms  should  be  implemented  to 
decrease  the  number  of  pre-trial  detainees 
held  at  OPP. 

• A Blue  Ribbon  Commission  should 
be  convened  to  develop  and  implement  a 
full  set  of  recommendations  for  detention 
reform  which  should  then  be  followed, 
not  ignored. 

• An  independent  monitor  should  be 
appointed  to  review  OPP  policies,  proce- 
dures, critical  incidents,  complaints  and 
quality  of  complaint  investigations. 

• The  DOC  must  conduct  regular  au- 
dits of  local  jails  holding  state  prisoners. 


• Finally,  the  U.S.  Department  of 
Justice  should  commence  an  investigation 
into  the  treatment  of  prisoners  at  OPP 
and  at  the  various  receiving  facilities,  to 
fully  expose  the  human  and  civil  rights 
violations  that  occurred. 

While  it  may  be  possible  to  ride  the 
post-Katrina  rebuilding  wave  to  secure 
funding  to  reconstruct  the  OPP  and  as- 
sociated justice  system,  “the  infusion 
of  money  will  make  people  think  that 
everything’s  fine,  everything’s  copasetic,” 
according  to  Dwight  Doskey,  a veteran 
public  defender.  “The  justice  system  will 
get  mired  down  in  the  same  problems  we 
have  now,”  he  cautions.  The  lesson  is  clear: 
Rebuild  from  scratch,  rebuild  with  a fresh 
design,  and  rebuild  it  right. 

Conclusion 

As  noted  by  Ron  Dinnocenzo,  Loui- 
siana’s Prison  Fellowship  Director,  “only 
the  dead  [were]  lower  on  the  list  to  be 
helped  than  the  prisoners”  in  the  after- 
math  of  Katrina.  And  they  wouldn’t  have 
needed  help  so  desperately  if  not  for  the 
complete  failure  of  Sheriff  Gusman  to 
have  even  a basic  disaster  plan  in  place 
and  to  act  upon  that  plan. 

The  government’s  failures  during  the 
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Katrina’s  First  Year  (cont.) 


worst  natural  disaster  in  American  his- 
tory occurred  at  every  level.  In  a 600-page 
report,  the  result  of  a U.S.  House  of  Rep- 
resentatives inquiry,  those  failures  were 
characterized  as  “an  abdication  of  the 
most  solemn  obligation  to  provide  for  the 
common  welfare,”  and  “in  this  caution- 
ary tale,  all  the  little  pigs  built  houses  of 
straw.”  In  the  straw  house  known  as  OPP, 
thousands  of  prisoners  almost  died  while 
suffering  inhumane,  torturous  conditions 
that  were  completely  avoidable  if  govern- 
ment officials  had  done  their  job  - no,  their 
duty  - to  protect  and  care  for  all  citizens, 
including  those  who  were  incarcerated. 

A basic  premise  of  our  code  of  justice 
is  curtailing  most  freedoms  upon  convic- 
tion or,  for  pre-trial  detainees,  upon  being 
accused  of  a crime.  But  with  this  loss  of 
liberty  comes  society’s  ethical  and  moral 
responsibility  to  care  for  prisoners’  most 
basic  needs  until  their  freedom  is  restored. 
Anything  less  places  our  nation  below 
Third  World  countries.  And  that’s  exactly 
where  we  belong  until  we  face  reality  and 
make  improvements.  A crucial  difference 
is  that  while  prisoners  are  treated  poorly  in 
countries  such  as  the  Congo,  Bangladesh 
and  Brazil,  it  is  because  those  are  poor 
countries  with  limited  resources.  In  the 
United  States,  a wealthy  country,  prison- 
ers are  treated  poorly  due  to  conscious 
policy  decisions. 

A century  from  now  when  Americans 
speak  of  black  eyes  our  nation  has  suf- 
fered at  the  hands  of  its  own,  black  eyes 
such  as  Waco,  Wounded  Knee,  Scottsboro 
and  Tuskegee;  Attica,  Watergate,  Rodney 
King  and  Kent  State  - defining  moments 
of  failure  seared  into  our  society’s  collec- 
tive conscience  - that  list  must  include 
the  largest  prison  crisis  caused  by  callous 
government  ineptitude  since  the  1971 
Attica  rebellion:  The  plight  of  Katrina’s 
prisoners. 

Sources:  ABC  News,  ACLU  Media, 
Advertiser.com,  TheAdvocate.com,  Archae- 
ology, Associated  Press,  Baltimore  Sun, 
Billings  Gazette  (Mont.),  Black  Voice 
News,  Black  News  Alliance,  Bloomberg, 
net,  Boston  Globe,  Building  Safety  Journal, 
Capitol  News  Bureau,  CNews,  Colorlines 
Magazine,  Dcdlas  Morning  News,  Dateline 
NBC,  DC  Prisonerhelp.org,  The  Denver 
Post,  Discovery  Channel,  Dollars  and 
Sense.org,  Epoch  Times,  Express  News, 
net,  Findlaw,  FoxNews.com,  The  Gazette 


(Colo.  Springs),  Harpers  Magazine, 
TheHawkeye.com,  Herald  Sun,  Houston 
Chronicle,  Human  Rights  Watch,  The 
Independent,  InTheseTimes.com,  KATC. 
com,  KLFY.com,  Knight  Bidder  News- 
papers, KTBS.com,  Los  Angeles  Times, 
MercuryNews.com,  Miami  Herald,  The 
Nation,  National  Geographic,  National 
Review  Online,  New  America  Media,  New 
Orleans  City  Business,  The  New  Standard, 
NBC  Katrina  Special,  New  York  Times, 
Nola.com  newslogs,  Orlando  Sentinel, 


This  year’s  matching  grant  fund- 
raiser went  well  and  raised  a total 
of  $17,994.69.  Prisoners  donated  over 
$1,000  of  this  amount.  We  would  like  to 
thank  everyone  who  donated  to  the  fund- 
raiser. Fundraiser  donations  are  making 
possible  the  revamping  of  PLN’s  website 
to  be  more  user  friendly  and  efficient  and 
be  able  to  better  disseminate  our  news  and 
message.  As  soon  as  that  is  completed  we 
will  update  and  upgrade  our  mailing  list 
program  to  better  ensure  the  delivery  of 
PLN  to  all  our  readers.  We  will  report 
progress  as  it  happens. 

We  receive  frequent  inquiries  about 
the  status  of  the  Prisoners’  Self  Help  Liti- 
gation Manual  by  Dan  Manville  and  John 
Boston.  The  next  edition  is  being  finalized 
and  the  authors  will  promptly  announce 
it’s  availability  in  PLN. 

If  you  move  please  promptly  notify 
us  of  your  new  address  to  prevent  delays 
in  delivery  of  your  subscription.  Please 
review  your  mailing  label  to  ensure  it  is 
correct  and  send  us  any  changes. 

PLN  continues  to  be  mentioned  in 
various  other  media.  I was  quoted  in  a 
recent  article  in  the  Los  Angeles  Times, 
Seven  Days,  a Vermont  weekly  did  a 
story  on  Prison  Legal  News,  Utne  Reader 
reviewed  PLN  and  we  continue  to  field 
media  requests  and  interviews,  including  by 
National  Public  Radio,  and  other  media. 

In  this  issue  we  report  the  tremendous 
victory  won  by  the  Center  for  Constitution- 
al Rights  in  challenging  the  extortionate 
phone  rates  charged  to  the  friends  and 
family  members  of  prisoners.  Hopefully 
this  breathes  new  life  into  this  struggle  and 
it  shows  that  many  struggles  are  political 
as  much  as  they  are  legal.  To  the  extent  the 
prisoner  rights  movement  relies  so  much 
on  litigation  is  a reflection  of  our  political 
weakness.  Congratulations  to  the  CCR 


PBS  Nature,  PBS  Nova,  Pueblo  Chieftain 
(Colo.),  Reuters,  River  Parishes  Bureau, 
Rocky  Mountain  News,  Rolling  Stone,  Salt 
Lake  Tribune,  Sandrine  Ageorges,  Shiloh 
Media  Relations,  Shreveport  Times,  smh. 
com,  Star  Telegram  (Austin),  Sun  Herald, 
Texas  Baptists  Communications,  New  Or- 
leans Times-Picayune,  TuscaloosaNews. 
com,  United  Press  International,  USA 
Today,  Wall  Street  Journal,  Washington 
Post,  Washington  Times,  West  Bank  Bu- 
reau, Wire  Tap,  and  WLOX  TV. 


team  for  their  efforts  at  achieving  equitable 
phone  rates  for  the  friends  and  family 
members  of  New  York  State  prisoners. 

Our  cover  story  this  month  is  on  the 
plight  of  prisoners  in  New  Orleans  dur- 
ing and  after  Hurricane  Katrina.  As  the 
disaster  unfolded  there  was  ample  media 
coverage  of  events  in  New  Orleans  in 
general  and  some  on  the  jails  in  particular. 
And  it  later  turned  out  that  virtually  all 
the  initial  stories  and  coverage  were  wrong 
(i.e.,  mass  killings  in  the  Super  Dome, 
snipers  shooting  at  police  helicopters, 
etc.).  PLN  has  always  prided  itself  on 
getting  it  right  rather  than  getting  it  fast. 
Even  now,  almost  18  months  later,  there 
is  a lot  of  confusion  and  mystery  about 
what  exactly  happened  in  New  Orleans 
jails  during  Katrina.  For  example,  there 
are  no  publicly  available  figures  on  exactly 
how  prisoners  died  during  the  hurricane. 
No  one  who  knows  will  say  exactly  how 
many  prisoners  escaped  or  if  any  drowned 
in  their  cells.  In  some  respects  this  story  is 
as  much  what  we  still  don’t  know  as  what 
we  do  know.  It  also  perfectly  illustrates 
the  dominant  view  that  prisoners  in  this 
country  are  an  expendable  population  as 
well  as  the  central  role  of  prisons  in  main- 
taining social  order.  It  is  no  coincidence 
that  the  very  first  government  entity  to 
open  in  New  Orleans  after  the  devastation 
of  Katrina  was  a jail. 

Next  month  PLN  will  celebrate  its 
17th  anniversary  of  publishing.  We  are 
planning  to  expand  in  size  but  need  more 
advertisers  to  do  so.  If  you  know  of  any 
businesses  that  cater  to  prisoners  or  PLN’s 
other  subscribers,  please  send  us  their  con- 
tact information  and  we  can  send  them  a 
media  packet.  This  includes  prison  vendor 
lists,  book  publishers  and  distributors. 

Enjoy  this  issue  of  PLN  and  encour- 
age others  to  subscribe.  PJ 
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Mentally  111  Connecticut  Prisoner  Assaulted  by  Guard 
Awarded  $250,000,  Plus  $121,384.80  in  Fees 


On  March  3, 2006,  a federal  jury  in 
Connecticut  awarded  $250,000 
to  a mentally  ill  state  prisoner  who  was 
beaten  by  a high-ranking  prison  guard  at 
the  Northern  Correctional  Institution. 

According  to  his  amended  com- 
plaint, Duane  Ziemba,  a mentally  ill 
prisoner  with  a long  history  of  self-de- 
structive behavior  and  suicide  attempts, 
was  treated  by  psychiatrists  at  the  Gar- 
ner Acute  Inpatient  Medical  Unit  - the 
prison  system’s  psychiatric  facility  - on 
August  11,  1998  after  exhibiting  symp- 
toms of  extreme  agitation  and  anxiety. 
While  at  the  Garner  Unit,  Ziemba  was 
sedated  with  large  doses  of  Ativan,  an 
antipsychotic  medication.  The  treating 
psychiatrist  ordered  that  Ziemba  be  given 
2mg  of  Ativan  every  six  hours  from  Au- 
gust 12  through  August  18. 

On  August  12,  Ziemba  was  transferred 
to  the  Northern  Correctional  Institution. 
Rather  than  provide  his  prescribed  medi- 
cation, however,  personnel  at  Northern 
decided  the  more  therapeutic  route  was 
to  restrain  and  beat  him.  Ziemba  was 
placed  in  four-point  restraints,  which 
connected  handcuffs  to  leg  shackles,  for 
22  hours  straight.  Even  when  used  ap- 
propriately, the  Connecticut  Department 
of  Correction’s  (CDOC)  own  training 
manual  recognizes  such  restraints  can  lead 
to  “injuries  and  fatalities.” 

While  restrained,  Ziemba  was  beaten 
and  maced  by  Captain  Sebastian  Man- 
giafico  in  the  presence  of  six  other  CDOC 
guards.  During  the  ensuing  22  hours 
Ziemba  was  left  face  down  on  a steel 
bunk  sans  mattress,  given  no  liquids,  fed 
only  once,  and  denied  the  psychotropic 
medications  that  had  been  prescribed 
at  Garner.  Ziemba  was  also  prohibited 
from  using  the  toilet  and  consequently 
urinated  on  himself.  Moreover,  Ziemba 
was  never  given  a single  dose  of  Ativan 


from  August  12  to  18. 

An  investigation  into  the  incident 
by  the  CDOC’s  Security  Division  found 
that  Captain  Mangiafico  had  used  ex- 
cessive force  against  Ziemba  by  striking 
him  in  the  face  and  violently  kneeling  on 
Ziemba’s  back  with  the  entire  weight  of 
his  body.  It  was  also  determined  that  three 
of  the  guards  on  the  scene  had  “failed  to 
truthfully  report  what  took  place,”  and 
that  the  medical  staff  had  “neglectfed] 
to  do  a thorough  assessment  of  Inmate 
Ziemba”  despite  his  complaints  of  injury. 
Even  with  the  Security  Division’s  find- 
ings, however,  the  only  person  disciplined 
was  Captain  Mangiafico,  who  received  a 
slap  on  the  wrist  in  way  of  punishment 
- five  days  suspension  for  “failure  to 
supervise.” 

Ziemba  filed  suit  in  the  U.S.  District 
Court  for  the  District  of  Connecticut, 
claiming  that  prison  personnel  violated 
his  constitutional  rights  by  exhibiting 
deliberate  indifference  to  his  medical  and 
safety  needs,  failing  to  protect  him,  and 
subjecting  him  to  excessive  force.  Along 
with  Captain  Mangiafico,  Ziemba  named 
as  defendants  CDOC  Commissioner  John 
Armstrong,  Warden  Giovanni  Gomez, 
Lieutenant  Dennis  Oglesby,  Registered 
Nurse  Margaret  Clark,  and  Medic  Regi- 
nald McAllister. 

A jury  found  that  Captain  Mangiafico 
had  indeed  violated  Ziemba’s  civil  rights 
by  subjecting  him  to  excessive  force, 
awarding  him  $100,000  in  compensatory 
damages  and  $150,000  in  punitive  dam- 
ages, for  a total  award  of  $250,000.  The 
jury  found  in  favor  of  the  defendants  on 
the  other  claims.  Ziemba  was  represented 
by  Antonio  Ponvert  III  of  the  Bridgeport, 
Connecticut  firm  of  Koskoff,  Koskoff  & 
Bieder,  P.C.,  and  James  Nugent  of  the 
Orange,  Connecticut  firm  Nugent  and 
Bryant. 


On  December  28,  2006,  Ziemba’s 
motion  for  attorney  fees  was  granted  in 
the  amount  of  $121,384.80  plus  $4,738.66 
in  expenses.  In  a previous  order  the  court 
had  awarded  an  additional  $2,750  to 
reimburse  pre-approved  expenses.  Pur- 
suant to  the  fee-shifting  provision  of 
the  PLRA  (42  U.S.C.  § 1997e(d)(2)),  the 
court  directed  that  25%  of  the  judgment 
- $62,500  - be  paid  toward  the  attorney 
fees  awarded. 

The  District  Court  judge  commended 
Nugent  and  Ponvert  for  their  hard  work, 
noting  that  they  “took  this  case  after 
the  court  had  great  difficulty  finding  a 
lawyer  for  Ziemba  and  were  then  able  to 
obtain  for  him  a $250,000  judgment  in 
his  favor  - an  exceptional  verdict  in  the 
court’s  view.”  On  the  defendant’s  motion 
for  a new  trial  and  judgment  as  a matter 
of  law  the  court  affirmed  the  jury  verdict 
and  held  the  defendants  were  not  entitled 
to  qualified  immunity  from  damages.  The 
case  is  presently  on  appeal.  See:  Ziemba 
v.  Mangiafico,  433  F.  Supp.  2d  248  (D  Ct. 

2006).  PI 
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California  DOC  Stipulates  to  Providing 
Comprehensive  Dental  Care  Program 


In  settlement  of  a federal  class  action 
lawsuit  on  December  15,  2005,  the 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR)  agreed  to  provide 
dental  care  for  all  prisoners  as  set  forth 
in  a new  Dental  Policies  and  Procedures 
manual  (“Manual”)  and  an  Implementation 
Plan.  CDCR’s  watershed  program  covers 
all  aspects  of  dental  care  from  cleaning  to 
root-canals  and  may  well  serve  as  a model 
for  all  detention  systems.  At  the  very  least, 
it  is  a complete  turnaround  from  only  pro- 
viding extractions,  and  even  then,  possibly 
at  the  peril  of  death  from  ensuing  untreated 
infection  (see:  PLN,  Apr.  2005,  p.20). 

Carlos  Perez,  incarcerated  at  CDCR’s 
maximum  security  Salinas  Valley  State 
Prison,  was  the  named  plaintiff  in  a 
statewide  class-action  dental  health  care 
complaint  filed  by  attorney  Alison  Hardy 
of  the  venerable  Prison  Law  Office.  The 
class  is  comprised  of  all  CDCR  prisoners 
who  have  “serious  dental  care  needs.”  The 
complaint  was  filed  accompanied  by  a 
settlement  agreement  (including  attorney 
fees),  which  had  been  pre-negotiated 
with  defendants  James  Tilton  (CDCR 
Secretary),  Peter  Farber-Szekrenyi  (Chief, 
CDCR  Health  Care)  and  William  Kuyk- 
endall (CDCR  Chief  Dentist).  Because 
CDCR  medical  care  services  were  already 
under  federal  receivership  (see:  “Federal 
Court  Seizes  California  Prisons’  Medical 
Care;  Appoints  Receiver  With  Unprec- 
edented Powers,”  PLN,  Mar.  2006,  p.l), 
CDCR  was  already  “softened  up”  to 
settle  rather  than  suffer  the  ignominy 
of  another  federal  court  take-over.  The 
Settlement  implements  the  170-page 
Manual  and  eight-page  Implementation 
Plan.  The  latter  outlines  milestones  of  a 
staged  “rollout”  to  provide  the  requisite 
services  at  all  34  CDCR  prisons  by  2010. 
In  addition,  the  court  appointed  experts 
to  monitor  the  program. 

Outline  of  Settlement 

The  Settlement  requires  the  follow- 
ing general  performance.  By  June  1, 
2006,  CDCR  shall  complete  a state-wide 
staffing  study,  and  shall  hire  according  to 
that  plan.  Effectively  immediately,  CDCR 
shall  provide  emergency  dental  care  24 
hours/day,  seven  days/week.  Emergency 
care  is  defined  as  that  “designed  to  pre- 
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by  John  E.  Dannenberg 

vent  death,  alleviate  severe  pain,  prevent 
permanent  disability  and  dysfunction, 
or  prevent  significant  medical  or  dental 
complications.”  Such  emergencies  shall  be 
handled  by  physicians,  either  at  the  prison 
or  in  an  outside  hospital. 

By  December  31,  2006,  CDCR  shall 
complete  implementation  at  every  prison 
(both  Reception  Centers  and  Mainlines) 
of  tracking  requests  for  dental  treatment 
[date  requested,  date  scheduled,  date 
of  actual  treatment  or  documentation 
of  failure-to-appear].  Also,  examina- 
tions and  treatment  shall  conform  to  the 
Manual  wherever  the  roll-out  is  then  due, 
and  otherwise  shall  conform  as  medically 
necessary  [as  determined  by  a dentist]. 
Each  CDCR  prisoner  shall  receive  an 
orientation  handbook;  each  new  arrival 
shall  get  one  within  ten  days.  All  prisoners 
dentally  screened  shall  be  prioritized  for 
treatment  per  the  Manual.  The  Settle- 
ment also  includes  a fourteen-point 
Audit  Instrument  which  shall  be  used  to 
monitor  and  score  each  prison. 

The  Manual  is  comprised  of  six 
sections.  Prefatory  legal  definitions  and 
authority  are  in  section  1.  Section  2 covers 
in  detail  the  scope  of  services  to  be  pro- 
vided. Health  and  safety  issues  are  covered 
in  section  3,  including  infection  control, 
dental  instrument  control  and  radiation 
(X-ray)  protection.  Section  4 sets  forth 
standards  for  dental  clinic  administrative 
procedures. 

Dental  Clinic  Operations  are  outlined 
in  section  5.  Here,  day-to-day  details  are 
covered,  including  co-payment,  priority 
passes  to  the  clinic  (“ducats”),  schedul- 
ing, treatment  prioritization,  treatment 
plans,  interpreter  services,  emergencies 
(and  related  equipment),  continuity  of 
care,  medical  orders,  therapeutic  diets, 
pharmaceuticals  and  access  to  care.  Fi- 
nally, health  records  for  dental  treatment 
are  laid  out  in  section  6. 

Dental  Services  Covered 

Examination  of  section  2 reveals  the 
breadth  of  the  new  dental  services  plan. 
The  fourteen  subsections  include  initial  Re- 
ception Center  dental  screening,  periodic 
dental  exams,  periodontal  (gum)  disease 
treatment,  prosthodontic  services  (e.g., 
“partials”),  restorative  services  (fillings). 


oral  surgery,  endodontics  (root-canals),  cast 
crown-and-bridges,  implants,  orthodontics 
(braces),  health  orientation/self-care  and 
hygiene  intervention. 

Reception  Center  screening  shall 
include  X-rays,  head/neck  examination, 
oral  hard/soft  tissue  evaluation,  and  oral 
cancer  screening.  A thorough  examination 
of  all  teeth  shall  chart  decayed,  impacted 
or  missing  teeth,  as  well  as  the  existence 
of  any  prosthetic  appliances.  Then  a score 
shall  be  made  of  relative  urgency  of  dental 
care  need,  and  a prioritized  (5-level)  treat- 
ment plan  generated. 

Periodic  exams  require  that  each 
prisoner  under  age  50  receive  a dental 
exam  at  least  every  two  years,  while  those 
50  and  over  shall  be  examined  annually. 
Periodontal  disease  shall  be  coded  (5  lev- 
els). Minimal  disease  shall  be  treated 
by  plaque  and  calculus  removal.  More 
advanced  cases  may  receive  root  plan- 
ing and  scaling,  or  surgical  treatment. 
Particular  care  will  be  given  pregnant 
prisoners  to  stem  related  medical  compli- 
cations. Prosthodontics  shall  be  supplied 
(at  prisoner  expense,  if  not  indigent)  for 
those  with  at  least  12  months  left  on  their 
sentences. 

Fillings  shall  be  from  amalgam,  as  the 
material  of  choice.  Crowns  may  be  pro- 
vided where  decay  is  not  too  advanced 
and  prisoner  hygiene  is  compatible. 
Oral  surgery  shall  be  provided  promptly 
regardless  of  time  left  to  serve,  and  may  be 
directed  to  outside  surgery  facilities.  Vital 
teeth  are  eligible  for  root-canal  treatment 
at  each  dental  clinic,  where  prognosis  for 
the  tooth  is  good.  [This  should  save  a lot 
of  teeth  which  were  formerly  just  extracted 
as  the  sole  form  of  “treatment.”] 

Crown-and-bridge  services  are  de- 
fined as  “excluded  services,”  i.e.,  not 
routinely  provided.  They  (versus 
other  techniques)  must  be  approved 
by  the  Dental  Authorization  Committee, 
and  then  only  upon  recommendation  of 
the  attending  dentist  averring  the  need. 
Pre-conditions  include  available  support 
teeth,  demonstrated  prisoner  hygiene,  and 
long-term  prognosis  of  such  an  appliance 
for  vital  teeth.  While  dental  implants,  the 
“gold  standard”  of  tooth  replacement, 
are  not  provided  for  in  the  CDCR  dental 
plan,  the  plan  provides  that  CDCR  will 
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establish  a policy  wherein  prisoners  may 
arrange  for  implants  at  outside  providers, 
at  prisoner  expense.  Finally,  orthodontics 
are  not  provided  by  CDCR.  A prisoner 
incarcerated  while  undergoing  such  treat- 
ment on  the  outside  may  arrange  to  have 
follow-up  treatment  outside  at  his  expense. 
No  new  orthodontic  treatment  will  be  ap- 
proved, however. 

Prisoner  Hygiene  Encouraged 

A prominent  feature  of  the  new  plan 
is  to  measure  and  encourage  good  dental 
hygiene  by  prisoners.  Hygiene  is  well 
known  to  be  the  best  preventive  dental 
treatment  plan.  Prisoners  will  be  “scored” 
by  their  plaque  build-up  records  as  a 
predicate  for  major  non-emergency  dental 
treatment.  Grounded  in  common  sense, 
good  hygiene  provides  a strong  incentive 
for  prisoners  to  “earn”  the  otherwise 
advanced  treatment  they  need.  In  short, 
prisoners  need  to  learn  to  take  control 
of  their  oral  hygiene;  the  plan  will  both 
encourage  it  via  hygiene  education  and 
reward  it  through  newly  available  restor- 
ative treatment  protocols. 

On  August  21,  2006,  the  court  ap- 
proved the  class  action  settlement.  On 
September  25, 2006,  the  parties  stipulated 
to  $131,800.00  in  attorney  fees  and  costs 
incurred  in  the  case  through  and  including 
August  28,  2006.  The  fees  were  capped 
under  the  Prison  Litigation  Reform  Act. 

Prison  health  administrators  nation- 
wide would  be  well  advised  to  study  the 
new  CDCR  plan  to  formulate  plans  for 
their  own  jurisdictions.  See:  Perez  v.  Tilton, 
U.S.D.C.,  N.D.  Cal.,  Case  No.  3:05-CV- 
5241  JSW,  Stipulation  and  Order).  FI 


On  February  26,  2007,  Prison 
Legal  News  hied  suit  against  the 
Dallas  County  Jail  in  Dallas,  Texas,  chal- 
lenging the  jail’s  total  ban  on  magazines 
and  newspapers.  PLN  claims  the  policy, 
which  took  effect  on  March  3 1 , 2006,  vio- 
lates the  publication’s  right  to  free  speech 
and  due  process  of  law.  PLN  is  seeking 
declatory  and  injunctive  relief  as  well  as 
compensatory  and  punitive  damages  and 
attorneys  fees.  It  has  also  hied  a motion 
seeking  a preliminary  injunction  to  allow 
its  nine  subscribers  in  the  jail  to  receive 
the  mailings. 

Under  the  jail’s  current  policy  issues 
of  PLN  are  destroyed  upon  receipt  at  the 
jail.  Billy  Allen,  a prisoner  at  the  jail,  hied 
a grievance  on  July  20,  2006,  because  he 
was  not  receiving  the  publication.  On 
September  7,  2006  Allen  received  the  jail 
officials’  response,  which  merely  stated 
that  “newspapers  and  magazines  are  no 
longer  allowed  at  the  jail.”  Neither  Allen 
nor  PLN  was  notihed  of  the  jail’s  decision 
to  destroy  the  publications  or  given  an 
opportunity  to  object. 

The  jail  has  faced  growing  criticism 
for  its  many  human  rights  abuses,  in- 
cluding but  not  limited  to  overcrowding, 
understaffing,  and  poor  medical  care. 
“If  there  was  ever  a jail  where  prisoners 
needed  to  know  their  legal  rights,  it’s  the 
Dallas  County  Jail,”  said  PLN  editor 
Paul  Wright.  “The  jail  is  scheduled  to 
be  closed  down  by  the  Texas  Commis- 
sion on  Jail  Standards  in  the  next  three 
months,  but  now  the  prisoners  there 
can’t  access  a legitimate  magazine  that 


advises  them  of  their  constitutional 
rights.” 

Scott  Medlock,  PLN’ s attorney 
in  the  case,  believes  the  policy  will  be 
struck  down  in  federal  court.  “The  First 
Amendment  to  the  Constitution  protects 
publishers’  rights  to  communicate  with 
inmates,”  explained  Medlock.  “Last 
year,  without  telling  anyone,  the  jail  de- 
cided to  stop  allowing  inmates  to  receive 
magazines  and  newspapers.  Numerous 
courts  around  the  country  have  held 
these  policies  are  unconstitutional.  Dal- 
las County  stands  alone  in  violating  the 
First  Amendment.” 

PLN  has  been  published  continuously 
since  1990  and  has  approximately  5,600 
subscribers  nationwide.  Medlock  works 
with  the  Texas  Civil  Rights  Project  in  Aus- 
tin, TX.  The  lawsuit,  Prison  Legal  News 
v.  Lindsey,  was  hied  in  the  U.S.  District 
Court  for  the  Northern  District  of  Texas, 
Case  Number  07-CV-367.  P 


Tightwad  Magazines 

Our  New  Catalog  is  now  available. 
We  have  lots  of  New  Selections  & 
100's  of  Popular  Magazines  at  LOW 

PRICES  & Special  Package  Deals. 

Write  for  a FREE  Catalog: 

Please  send  a SASE  (self  addressed 
stamped  envelope)  if  possible,  to 
speed  delivery. 

Tightwad  Magazines 

(PLN)  PO  Box  1941  Buford  GA  30515 


Federal  Criminal  Defense 


Trial,  Sentencing,  and  Post  Conviction  Mitigation  since  1981 

• Pre  and  Post  Trial  Representation 

• Plea  and  Sentencing  Mitigation 

• PSR  Objections 

• Creative  & Reasonable  Sentencing  Departures 


Law  Office  of  Marcia  G.  Shein,  P.C. 
Federal  Criminal  Law  Center 
2392  North  Decatur  Road 
Decatur,  GA  30033 
Marcia@MsheinLaw.com 
Phone: 404-633-3797 
Fax:  404-633-7980 
www.msheinlaw.com 


• Appeals  (Trial,  Plea,  & Sentencing) 

• 2255,  2241,  2254  Habeas  Corpus  Relief 

• Georgia  State  Appeal  and  Habeas 

Marcia  G.  Shein  can  be  retained  to  represent  your  interests  or  to  assist  your 
retained  counsel  in  achieving  the  most  favorable  outcome  for  your  case. 


Marcia  G.  Shein  is  the  owner  and  founder 
of  the  Federal  Criminal  Law  Center.  She 
is  a nationally  recognized  Federal 
Criminal  Defense  Attorney.  Any  state 
criminal  representation  or  assistance  is 
limited  to  the  State  of  Georgia 


Putting  an  experienced  attorney  on  your  side  can  make  a difference 
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Two  Registered  Sex  Offenders  Murdered  in  Maine 


A violent  criminal  predator  used 
Maine’s  sex  offender  registry 
web  site  to  identify  two  sex  offenders  so 
he  could  murder  them. 

Stephen  A.  Marshall,  20,  of  Cape 
Breton,  Nova  Scotia,  Canada,  used 
his  laptop  to  methodically  research  the 
information  posted  on  34  registered  sex  of- 
fenders in  Maine.  He  typed  in  his  name  to 
receive  additional  information,  including 
the  street  addresses  of  the  sex  offenders. 
He  used  the  addresses  to  locate  William 
Elliot,  24,  of  Corinth,  Maine,  and  Joseph 
Gray,  57,  residing  in  Milo,  Maine,  whom 
he  then  murdered  in  their  homes. 

Elliot  was  nineteen  when  he  was 
convicted  in  2002  of  having  sex  with  his 
girlfriend,  who  was  about  to  turn  sixteen. 
Gray  was  convicted  of  sexually  assaulting 
a child  under  fourteen.  Had  Marshall 
used  an  alias,  police  might  never  have 
discovered  how  he  obtained  the  men’s 
information. 

On  April  11,  2006,  Marshall  ar- 
rived at  his  61 -year-old  father’s  home 
in  Houlton,  Maine.  Two  nights  later  he 
disappeared,  along  with  his  father’s  truck 
and  three  guns. 

At  3:00  a.m.  on  April  14,  2006, 
Gray’s  wife,  investigating  why  their  dogs 
were  barking,  saw  a man  in  a dark  jacket 
outside  their  home.  She  awakened  her 
husband,  who  was  sleeping  on  the  couch. 
The  man  fired  through  the  window,  fatally 
wounding  Gray. 

Twenty-four  miles  away  and  five 
hours  later,  Elliot  was  fatally  shot  when 
he  answered  the  door  to  his  trailer.  His 
girlfriend  took  down  the  license  plate 
of  the  shooter’s  vehicle.  It  belonged  to 
Marshall’s  father. 

The  truck  Marshall  was  driving  was 
discovered  at  the  bus  station  in  Bangor, 
Maine;  Marshall  had  been  seen  getting  on 
the  1 :45  p.m.  Vermont  Transit  Lines  bus  to 
Boston.  A few  minutes  before  it  arrived  at 
the  Boston  bus  station,  police  pulled  the 
bus  over.  They  asked  the  driver  to  turn  on 
the  interior  lights.  Seconds  later,  Marshall 
shot  himself  in  the  head  with  a .45  caliber 
pistol.  Emergency  personnel  and  police 
also  discovered  a loaded  .22  caliber  pistol 
and  a laptop  computer  among  Marshall’s 
possessions. 

The  computer  gave  some  insight  into 
the  soft-spoken  restaurant  dishwasher’s 
life.  It  contained  an  on-line  blog  showing 
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by  Matthew  T.  Clarke 

him  to  be  vitriolic  about  pedophiles  and 
enamored  of  firearms.  It  also  revealed 
that  he  was  a lonely  man  who  targeted 
homosexuals,  minorities  and  women.  One 
section  of  his  blog,  entitled  “How  to  Kill 
Yourself  Like  a Man,”  discussed  suicide 
techniques.  However,  the  blog  gave  no 
specific  reason  as  to  why  Marshall  com- 
mitted the  murders.  Marshall  was  not 
a known  victim  of  sexual  abuse  but  did 
have  a juvenile  arrest  for  brandishing  an 
assault  rifle  during  an  altercation  on  his 
front  lawn. 

Following  the  deaths  of  Elliot  and 
Gray,  Maine’s  Dept,  of  Public  Safety  an- 
nounced it  had  no  intention  of  changing 
the  state’s  on-line  sex  offender  registry, 
which  was  temporarily  disabled  during  the 
police  investigation  but  quickly  restored. 
It  remains  active  and  publicly  available 
today. 

The  murders  committed  by  Marshall 
were  not  the  first  vigilante  killings  of  reg- 
istered sex  offenders.  On  August  27, 2005, 
Michael  Anthony  Mullen,  35,  used  the 
Whatcom  County  (Washington  State)  sex 
offender  registry  to  identify  and  locate  two 
sex  offenders,  whom  he  then  murdered. 
[See:  PLN,  Feb.  2006,  p.  40].  Mullen 
gained  access  to  the  house  where  Victor 
Vasquez,  68,  and  Hank  Eisses,  49,  lived 
by  posing  as  an  FBI  agent  investigating  a 
hit  list  of  sex  offenders  purportedly  posted 
on  the  Internet.  He  then  interviewed 
them,  found  them  worthy  of  death,  and 
murdered  them.  Mullen  pleaded  guilty  to 
two  counts  of  second  degree  murder  on 
March  10,  2006,  and  was  sentenced  to  44 
years  in  prison. 

There  have  been  other  violent  but 
non-fatal  vigilante  crimes  against  sex  of- 
fenders. A New  Hampshire  man  stabbed 
a registered  sex  offender  and  set  fire  to  the 
residences  of  two  others  in  2003.  Some 
of  the  violence  directed  at  registered  sex 
offenders  has  accidentally  victimized 
others.  A Dallas  man  was  severely  beaten 
after  moving  into  an  apartment  where  a 
sex  offender  formerly  resided.  And  a New 
Jersey  man,  mistaken  for  his  sex-offender 
brother,  was  beaten  nearly  to  death  with 
a baseball  bat. 

Most  recently,  the  possibility  of  vigi- 
lante justice  has  been  raised  in  connection 
with  a proposed  Ohio  law  that  would 
require  convicted  sex  offenders  to  use 
fluorescent  green  license  plates  on  their 


vehicles.  Ohio  Rep.  Bill  Seitz  (R)  noted 
that  the  high-profile  plates  could  place 
family  members  who  use  sex  offenders’ 
cars  in  danger  of  vigilante  violence. 

That  the  public  dissemination  of  sex 
offenders’  names,  photos  and  addresses 
has  resulted  in  violence  against  them 
should  hardly  be  a surprise.  “We  spend 
a great  deal  of  public  and  private  energy 
demonizing  these  types  of  offenders,” 
said  William  Buckman,  a New  Jersey 
defense  attorney  whose  clients  have  suf- 
fered harassment  and  house  arson.  “So, 
it’s  predictable  that  they  will  be  the  victims 
of  violence  and  vigilantism.” 

“These  laws  are  almost  a confession 
by  the  state  that  we  have  done  all  that 
we  can,  you  must  now  take  the  defense 
of  your  family  into  your  own  hands,” 
said  John  LaFond,  a retired  University 
of  Missouri  Law  School  professor  and 
author  of  the  book,  Preventing  Sexual 
Violence:  How  Society  Should  Cope  With 
Sex  Offenders.  “It’s  almost  an  invitation 
to  vigilantism.” 

Other  critics  of  the  current  sex  of- 
fender registration  scheme  note  there 
is  no  evidence  that  such  registries  have 
prevented  any  crimes,  and  that  they  make 
reintegration  into  society  difficult.  They 
argue  that  sex  offender  registries  should 
be  limited  to  violent  sex  offenders  who  are 
likely  to  commit  future  crimes,  and  the  dis- 
semination of  information  be  restricted  to 
people  living  in  the  neighborhoods  where 
those  sex  offenders  live.  After  all,  what 
was  the  necessity  of  having  sex  offenders’ 
personal  information  available  to  a Ca- 
nadian citizen  who  was  visiting  his  father 
in  another  town  far  from  where  either  of 
the  ex-offenders  lived? 

“Questions  are  starting  to  be  raised, 
but  no  one  really  knows  if  they  are  doing 
any  good  or  any  harm,”  said  Elizabeth 
Joyce,  spokesperson  for  the  National  Cen- 
ter for  Victims  of  Crime  in  Washington, 
noting  that  no  one  knows  if  sex  offender 
registries  help  reduce  the  number  of  sex 
offenses.  “The  more  outrageous,  hideous 
and  terrible  crimes  that  take  place,  the 
more  people  want  a solution  - and  these 
lists  are  one  thing  that  legislatures  are 
putting  in  place.” 

Most  supporters  of  the  registries  sim- 
ply don’t  care  if  there  is  a risk  to  registered 
sex  offenders. 

“There  are  some  people  on  the  other 
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side  of  the  coin  who  think  it’s  time  for 
people  to  stand  up  for  the  victims  [of 
sex  offenders],”  said  Massachusetts  state 
senator  Scott  Brown  (R-Wrentham),  who 
is  sponsoring  a bill  to  expand  the  state’s 
sex  offender  registration  requirements.  “I 
still  think  the  public’s  right  to  know  and  be 
able  to  keep  their  children  safe  outweighs 
any  restrictions  we  put  on  this.” 

Which  is  part  of  the  tragedy  of  the 
public’s  attitude  toward  sex  offenders. 
Anything  society  does  to  them  is  okay, 
while  anything  they  do  to  become  law- 
abiding  citizens  is  disregarded.  Even  the 
fact  that  sex  offenders  have  among  the 
lowest  recidivism  rate  of  all  prisoners  is 


ignored  or  denied.  It’s  interesting  to  note 
that,  had  Marshall  not  committed  suicide 
and  been  convicted  and  imprisoned  for  his 
crimes,  upon  release  he  would  not  have 
had  to  register  with  anyone  despite  hav- 
ing committed  two  cold-blooded  murders. 
Yet  Elliot,  whose  crime  was  having  an 
underage  girlfriend  when  he  was  19,  was 
hounded  by  the  unforgiving  howls  of  the 
media-frenzied  public  - literally  hounded 
to  death.  P 

Sources:  Washington  Post,  Los  Angeles 
Times,  Portland  (ME)  Press  Herald, 
Boston  Herald,  Boston  Globe,  United  Press 
International 


Does  Parole  Work?  Apparently  Not. 


More  than  774,000  men  and 
women  were  on  some  form  of 
community  supervision  in  2003,  up  74.5 
percent  from  197,000  in  1980.  Accord- 
ing to  a March  2005  study  of  the  Urban 
Institute,  however,  “parole  supervision  has 
little  effect  on  re-arrest  rates  of  released 
prisoners”. 

The  goal  of  the  study  was  “to  assess, 
at  an  aggregate  level,  whether  parole 
‘works’  at  reducing  recidivism  among 
those  who  are  supervised  after  release 
from  state  prison”.  Researchers  raised 
three  key  questions:  (1)  whether  “prison- 
ers released  with  and  without  supervision 
differ  with  respect  to  demographics,  in- 
carceration characteristics  and  criminal 
histories”;  (2)  whether  “prisoners  released 
with  and  without  supervision  recidivate  at 
different  rates”;  and  (3)  “if  there  are  dif- 
ferences in  recidivism  outcomes  between 
those  released  with  and  without  supervi- 
sion, when  and  for  whom  does  supervision 
matter  most?” 

Researchers  relied  upon  data  from  a 
Bureau  of  Justice  Statistics  (BJS)  recidi- 
vism study  entitled  Recidivism  of  Prisoners 
Released  in  1994,  which  noted  that  57  per- 
cent of  released  prisoners  were  mandatory 
releases.  35  percent  were  discretionary 
(paroled)  releases,  and  8 percent  were 
unconditional  releases  (no  supervision). 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 


While  “discretionary  parolees  were 
less  likely  to  be  rearrested  than  uncon- 
ditional releases  in  the  two  years  after 
release  . . . the  re-arrest  rates  for  manda- 
tory parolees  and  unconditional  releases 
were  very  similar”.  Researchers  found 
it  “discouraging  - although  not  wholly 
unexpected  . . . that  the  overall  effect  of 
supervision  appears  to  be  minimal”. 

The  Study  noted  several  “reasons  why 
parole,  as  typically  implemented,  is  not 
as  effective  as  it  could  be”,  and  encour- 
aged rethinking,  revising,  and  perhaps 
reinventing  “parole  supervision  so  that 
it  is  vastly  better  at  producing  public 
safety  outcomes  and  enhancing  the  odds 
of  successful  reintegration  for  the  more 
than  600,000  individuals  leaving  prison 
each  year.  The  report  stopped  short  of 
recommending  the  elimination  of  parole 
and  supervised  release  in  its  entirety  as  a 
waste  of  tax  payer  dollars  and  resources. 
The  report.  Does  Parole  Work?,  is  available 
from:  Urban  Institute,  2100  M St.,  NW, 
Washington  DC  20037.  ^ 


Choose  from  1000’s  of  Great  Gifts 

Buy  quality  gifts  for  friends  & loved  ones. 
Electronics,  toys,  magazines,  fragrances, 
gourmet  foods,  handbags,  flowers  & 
more.  Reliable  delivery.  Fast,  fair,  friendly 
gift  service.  Orders  confirmed  by  request. 
Send  name,  address  and  $5.00  (or  1 3 - 390 
stamps)  for  gift  catalog  and  brochures 
along  with  complete  ordering  details. 
Quixtar  affiliated  independent  business 
owner.  Try  us  once  and  you’ll  be  back. 
The  Gift  Wizard 
PO  Box  567 
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INMATEMAILPALS.COM 

A new  and  unique  Internet  pen  pal 
experience  developed  by  a former 
inmate  to  offer  those  behind  bars 
the  following  advantages... 

♦ Much  lower  prices/More  for 
your  $ 

♦ Your  ad  is  placed  on  the  Inter- 
net within  24  hours 

♦ Affiliation  with  numerous  pris- 
oner support/advocacy  groups 
provides  extra  exposure 

♦ Graphics  for  your  ad  are  en- 
hanced and  attractive 

♦ Color  copy  of  your  ad. ..free 

♦ If  requested,  assistance  writing 
the  content  of  your  ad... free 

Let’s  face  it:  Prison  life  is  very 
tough.  I was  incarcerated  for  over 
10  years,  so  I know  the  critical  im- 
portance of  mail  and  outside  con- 
tacts. A pen  pal  can  change  your 
life,  regardless  of  your  sentence. 

I encourage  you  to  compare  prices 
and  service.  If  you  have  questions, 
please  write  me.  I will  answer  all 
letters  personally.  I want  to  give 
back  to  those  who  are  still  behind 
the  walls.  I look  forward  to  serving 
you.  Take  care. 

For  an  application  and  additional 
information  write: 

Brian  Rooney 
(Inmatemailpals.com) 

PO  Box  264 

Fairfax,  VA  22038-0264 

1 photo,  300  words. „$20/yr. 

2 photos,  400  words. ..$30  /yr. 

3 photos,  500  words. ..$40/yr. 

Color  copies  of  your  photo  $1  each 
*Stamps  are  acceptable  as  payment 
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Two  Victories  in  New  York’s  Struggle  Against 
Unjust  Telephone  Contract 

by  Annette  Dickerson,  Rachel  Meeropol,  and  Lauren  Melodia 


Families  of  those  incarcerated  by 
New  York  State  finally  won  some 
justice  this  winter  in  their  fight  against  a 
prison  telephone  contract  that  charges 
families  of  prisoners  630  percent  more  for 
collect  calls  than  regular  consumer  long 
distance  rates.  The  simultaneous  victories 
came  from  the  highest  court  of  the  State 
and  from  the  newly  elected  Governor, 
proving  that  seemingly  intractable  forms 
of  oppression  are  best  fought  through  a 
campaign  that  combines  litigation  with 
active  and  effective  education  and  out- 
reach, and  takes  direction  from  affected 
and  organized  communities. 

On  January  8, 2007,  Governor  Spitzer 
announced  that  he  would  eliminate  the 
state  commission  provision  of  the  New 
York  State  Department  of  Correctional 
Services  (NYSDOCS)  prison  telephone 
contract.  Governor  Spitzer’s  decision, 
which  will  go  into  effect  on  April  1,  2007, 
will  immediately  reduce  the  surcharge  and 
per-minute  rate  of  the  contract  by  at  least 
50  percent  - families  will  see  their  phone 
bills  cut  in  half  beginning  in  April.  Gov- 
ernor Spitzer  has  also  guaranteed  that  the 
programs  previously  funded  through  the 
contract  will  remain  fully  funded  through 
general  state  funds. 

Just  over  a month  later,  on  February 
20,  2007,  the  New  York  State  Court  of 
Appeals  allowed  Walton  v.  New  York  De- 
partment of  Correctional  Services  to  move 
forward,  reversing  two  lower  courts  and 
setting  the  stage  for  a long  overdue  review 
of  the  constitutionality  of  New  York’s 
prison  telephone  program. 

For  over  twenty  years,  New  York  has 
had  one  of  the  most  repressive  prison 
telephone  arrangements  in  the  country. 
Starting  in  1985,  New  York  implemented 
a program  to  raise  revenue  to  pay  for  gen- 
eral prison  services  by  overcharging  the 
families,  friends,  lawyers  and  counselors 
of  New  York  State  prisoners.  New  York 
State  prisoners  can  only  make  collect 
calls,  and  since  1996,  MCI/Verizon,  has 
had  a monopoly  contract  to  provide  all 
collect  calls  from  the  prisons.  In  exchange 
for  this  lucrative  contract,  MCI  passes 
between  57.5%  to  60  % of  its  profits  on  to 
the  State.  To  fund  these  huge  kickbacks, 
MCI  charges  recipients  of  prisoner  collect 
calls  a $3  surcharge  on  each  call,  and  then 
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16  cents  per  minute.  This  means  that  the 
average  19  minute  call  costs  about  $6,  or 
that  less  than  one  hour  of  conversation  a 
week  would  result  in  $72  worth  of  phone 
charges  per  month. 

More  than  $200  million  has  been  put 
in  the  State’s  coffers  since  the  contract 
began  in  1996.  That’s  $200  million  illegally 
taken  from  many  poor  families  of  color, 
who  often  have  to  choose  between  keeping 
in  touch  with  a loved  one  and  putting  food 
on  the  table.  Much  of  this  money  is  used 
to  provide  programs  at  NYSDOCS  facili- 
ties like  health  care  and  guard  training,  for 
which  families  should  not  be  financially 
responsible. 

Since  the  late  nineties,  the  Center 
for  Constitutional  Rights  has  challenged 
New  York’s  and  others  State’s  oppressive 
contracts  in  the  courts.  However,  lawyers 
and  organizers  at  the  Center  realized  the 
need  for  a broader  effort  to  restore  justice 
to  prison  phone  contracts,  one  that  brings 
the  issue  to  wider  public  attention,  mobi- 
lizes opposition,  and  utilizes  all  possible 
avenues  to  end  this  practice. 

Toward  that  end,  CCR  partnered 
with  the  Prison  Families  Community 
Forum  and  Prison  Families  of  New  York, 
Inc.  to  launch  the  New  York  Campaign 
for  Telephone  Justice.  The  goal  of  the 
campaign  is  to  achieve  more  equitable 
rates  for  phone  calls  from  prisoners,  a 
high  level  of  consumer  choice  within  the 
prison  telephone  system,  and  fair  service 
without  unilateral  preemptive  cut-offs. 
The  campaign  was  organized  to  pursue 
these  objectives  on  many  fronts,  includ- 
ing public  education  through  creative 
and  non-traditional  marketing  strategies 
such  as  murals  and  street  theater  as  well 
as  working  with  family  organizations  to 
advocate  for  fairer  phone  services  for 
prisoners  and  their  loved  ones.  The  public 
education  and  outreach  campaign  work 
was  crafted  as  a complement  to  ongoing 
litigation  challenging  the  New  York  sys- 
tem in  federal  and  state  court. 

On  February  25,  2004,  as  the  cam- 
paign was  heating  up,  CCR  filed  a suit 
against  the  New  York  State  Department  of 
Corrections  and  MCI  over  its  monopoly 
contract  and  the  exorbitant  telephone  rates 
family  members  and  others  are  forced  to 
pay  to  speak  with  their  loved  ones.  The 


plaintiffs  include  family,  friends,  and 
lawyers  of  New  York  State  prisoners.  The 
suit,  Walton  v.  New  York  State  Depart- 
ment of  Correctional  Services,  attacks  New 
York’s  prison  telephone  system  on  several 
constitutional  grounds.  First,  the  plaintiffs 
claim  that  DOCs’  scheme  to  raise  revenue 
through  expensive  telephone  calls  amounts 
to  a tax  on  recipients  of  collect  calls.  As 
only  the  legislature  may  levy  a tax,  DOCs’ 
actions  violate  separation  of  powers  under 
the  New  York  State  Constitution.  More- 
over, as  the  resulting  tax  is  discriminatory, 
and  is  completely  unrelated  to  any  benefit 
received  by  the  families  who  pay  it,  it  also 
violates  due  process  and  equal  protection. 
Finally,  plaintiffs  challenge  the  burden  this 
tax  places  on  their  ability  to  communicate 
with  their  loved  ones,  friends,  and  clients 
inside  State  prisons  as  a violation  of 
freedom  of  speech  and  association.  They 
argue  that  this  burden  serves  no  penologi- 
cal purpose,  as  it  is  completely  unrelated 
to  the  cost  of  providing  prison  telephone 
service,  or  any  security  concerns  within 
the  institution. 

On  October  22,  2004,  Judge  Ceresia, 
of  Supreme  Court  in  Albany  County, 
dismissed  the  entire  case,  holding  that  the 
very  short  statute  of  limitation  that  applies 
to  challenges  to  actions  by  administrative 
agencies  applied  to  plaintiffs’  claims,  and 
that  plaintiffs  should  have  filed  the  case 
within  four  months  of  the  signing  of  the 
contract  between  MCI  and  NYSDOCS  in 
2001.  The  contract  runs  for  6 years,  so  his 
decision  meant  that  the  family  members, 
friends,  and  lawyers  of  prisoners  who  en- 
tered a New  York  State  prison  after  2001, 
could  be  forced  to  pay  the  unjust  telephone 
tax  for  years  without  any  opportunity 
to  be  heard  in  court.  Plaintiffs  appealed 
to  the  Appellate  Division,  but  that  court 
affirmed  Judge  Ceresia’s  decision  in  a 
unanimous  opinion  issued  on  January  19, 
2006.  See:  Walton  v.  New  York  State  Dept, 
of  Correctional  See  vs. , 25  A.D.3d  999,  808 
N.Y.S.2d  483, 2006  N.Y.  App.  Div.  LEXIS 
428  (3rd  Dept  2006).  Plaintiffs  then  sought 
permission  to  appeal  the  case  to  the  highest 
court  of  the  state,  the  New  York  Court  of 
Appeals.  The  Court  granted  review,  and  on 
January  9, 2007,  the  Court  heard  argument 
on  the  appeal. 

Plaintiffs  were  joined  at  the  Court 
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of  Appeals  by  hundreds  of  “Amici”  or 
“friends  of  the  court”  who  filed  briefs  in 
support  of  plaintiffs’  position.  The  Amici 
included  Betsy  Gotbaum,  the  Public  Ad- 
vocate of  the  City  of  New  York,  dozens 
of  prisoners’  rights  and  prison  family 
organizations,  and  many  individuals  af- 
fected by  the  prison  telephone  system. 
The  Sentencing  Project,  represented  by 
attorneys  at  the  law  firm  of  Kramer, 
Levin,  Naftalis,  and  Frankel  submitted 
an  analysis  of  over  a hundred  years  worth 
of  research  documenting  the  importance 
that  communication  with  one’s  family 
and  the  maintenance  of  family  ties  plays 
in  successful  reintegration  after  release, 
and  in  limiting  recidivism.  The  Innocence 
Project  and  Legal  Services  for  Prisoners’ 
with  Children  provided  the  Court  with 
information  on  how  New  York’s  system 
affects  the  lives  of  their  constituents,  and 
the  Legal  Aid  Society  addressed  the  dif- 
ficulty of  providing  legal  representation 
under  the  current  system. 

The  day  before  argument  was  to  be 
heard  in  Walton , and  after  only  a few  days 
in  office,  Governor  Spitzer  announced 
that  he  would  eliminate  the  State’s  huge 
backdoor  tax.  It  is  clear  that  the  Governor 
acted  not  just  because  of  the  pending  law- 
suit, but  because  the  family  members  and 
communities  affected  by  the  tax  helped 
make  it  a priority  for  his  administration. 
His  decision  means  that,  as  of  April  1, 
2007,  New  York  will  not  longer  look  to 
the  families  and  friends  of  prisoners  to 
fund  general  State  operations.  In  practical 
terms,  it  means  that  recipients  of  collect 
calls  from  New  York  State  prisons  should 
see  their  phone  bills  cut  in  half. 

Just  over  a month  later,  on  February 
20,  2007,  the  Court  of  Appeals  reversed 
the  lower  courts  and  reinstated  all  of  the 
Walton  plaintiffs’  constitutional  claims. 
The  opinion  is  available  on  LEXIS,  at: 
Walton  v.  NYSDOCS,  No.  12,  2007  N.Y. 
LEXIS  165;  2007  NY  Slip.  Op.  1384 
(Feb.  20,  2007).  The  decision  was  four 
- two,  with  Judge  Smith  filing  a separate 
concurring  opinion,  and  Judges  Read  and 
Graffeo  dissenting.  In  an  opinion  written 
by  Judge  Pigott,  the  majority  held  that  the 
four  month  statute  of  limitations  does 
apply  to  plaintiffs’  challenge,  but  that 
plaintiffs  nonetheless  acted  in  a timely 
manner. 

The  Court  explained  that,  in  sum- 
mer of  2003,  MCI  and  DOCS  amended 
the  2001  contract  to  change  the  prison 
telephone  rate  structure.  Some  of  the 
plaintiffs,  along  with  the  Center  for 
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Constitutional  Rights,  promptly  filed 
comments  challenging  the  kickback 
system  before  the  Public  Service  Commis- 
sion (or  “PSC”),  the  regulatory  body  that 
establishes  intrastate  telephone  rates,  and 
is  responsible  for  ensuring  that  all  such 
rates  are  just  and  reasonable.  The  PSC 
reviewed  the  new  rate  structure  and  held 
that  it  lacked  jurisdiction  to  consider  the 
State  kickback.  The  PSC  went  on  to  hold 
that  the  42.5%  of  the  prison  telephone  rate 
that  is  retained  by  MCI  was  a “just  and 
reasonable  rate”  for  telephone  services. 

Plaintiffs  filed  Walton  within  four 
months  of  that  PSC  order.  The  Court 
of  Appeal  held  that  because  the  PSC 
could  have  determined  that  the  entire 
rate  structure,  including  the  commission, 
was  unjust,  unreasonable,  or  discrimina- 
tory, plaintiffs  acted  reasonably  in  going 
to  the  PSC  before  bringing  their  case  in 
State  Court.  The  Court  explained  that  it 
must  “take  a pragmatic  approach”  when 
applying  statute  of  limitations,  and  that 
“hindsight  cannot  be  used  to  determine 
whether  administrative  steps  were  futile.” 
The  Court  then  sent  the  case  back  to  the 
Supreme  Court,  to  determine  whether 
Plaintiffs’  constitutional  claims  state  a 
cause  of  action. 

Judge  Smith,  concurring  with  the 
majority  opinion,  agreed  that  plaintiffs’ 
claims  should  move  forward,  but  acknowl- 
edged that  his  decision  was  “influenced”  by 
the  fact  that  plaintiffs  raised  “substantial” 
constitutional  claims.  He  explained  that, 
while  families  of  New  York  State  prisoners 
could  have  learned  of  the  Comptroller’s 
approval  of  the  contract  between  MCI 
and  the  State  by  reading  the  public  record, 
as  a practical  matter 
it  is  highly  unlikely 
that  they  would  do 
so.  Thus  dismissing 
the  case  on  stat- 
ute of  limitations 
grounds  would  bar 
claims  like  plaintiffs’ 
before  the  people  en- 
titled to  bring  those 
claims  could  rea- 
sonably know  they 
existed.  He  stated 
that  he  had  “trouble 
accepting  that  agen- 
cies can  extinguish 
constitutional  rights 
so  easily.” 

While  the  Court 
of  Appeals  decision 
is  a huge  victory, 


it  is  far  from  the  end  of  the  battle.  The 
Supreme  Court  will  now  decide  whether 
plaintiffs’  constitutional  claims  state  a 
cause  of  action.  If  plaintiffs  win  that  next 
step,  they  can  then  move  to  certify  as  a 
class  all  individuals  in  New  York  State 
who  received  a phone  call  from  a New 
York  State  Prisoner  between  October 
30  of  2003  and  March  31,  2007.  Finally, 
plaintiffs  will  still  have  to  prove  the  allega- 
tions in  the  petition  before  the  court,  to 
be  awarded  money  damages.  The  work  to 
be  done  is  critically  important  even  in  the 
context  of  Governor  Spitzer ’s  much-wel- 
comed change  in  policy,  as  plaintiffs  seek 
a declaration  that  the  prison  telephone 
kickback  violates  their  constitutional 
rights,  to  ensure  that  New  York  will  never 
again  tax  call  recipients  in  this  unlawful 
and  discriminatory  way.  Moreover,  it  is 
not  until  that  decision  that  plaintiffs  and 
tens  of  thousands  of  other  New  Yorkers 
can  get  refunds  for  years  of  unfair  changes 
by  the  State. 

Families  and  friends  of  prisoners  need 
take  no  action  at  the  moment  to  become  a 
part  of  the  class  action  because  the  class 
has  not  yet  been  certified.  If  plaintiffs  win 
certification,  all  class  members  will  then 
have  an  opportunity  to  decide  if  they  want 
to  take  part  in  the  case. 

One  of  the  most  directly  effective 
ways  to  achieve  permanent  change  is  to 
become  actively  involved  in  the  Cam- 
paign. To  receive  updates  on  Spitzer ’s 
decision  and  Walton  v.  NYSDOCS  and 
for  specific  information  about  how  you 
can  play  an  important  role  in  ending  this 
practice,  go  to  www.telephonejustice.org 
or  call  212-614-6481.  P 
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Early  Release  Debacle  Prompts  Nevada  Prison  Director’s  Resignation 


Jackie  Crawford,  director  of  the 
Nevada  state  prison  system  since 
May  2000,  announced  her  resignation 
from  the  $1 16,000-a-year  position  on 
September  15,  2005.  The  announce- 
ment cited  health  issues  - a worsening 
back  problem  - as  the  reason  for  step- 
ping down.  However,  her  resignation 
came  amid  controversy  surrounding 
Crawford’s  approval  of  98  early  prisoner 
releases.  Crawford  was  the  first  woman 
to  head  Nevada’s  prison  system;  she  was 
replaced  by  Glen  Whorton,  the  former 
deputy  director  of  the  Nevada  DOC,  who 
had  retired  in  January  2005. 

State  government  officials  had 
praised  Crawford  as  an  innovative 
prison  director  who  originated  new 
programs  benefiting  both  prisoners  and 
the  public.  She  was  lauded  for  chang- 
ing the  way  female  prisoner  and  their 
children  were  treated,  through  parenting 
classes  and  other  programs.  The  union 
that  represents  800  of  Nevada’s  prison 
guards,  the  State  of  Nevada  Employee’s 
Association  (SNEA),  however,  was  not 
as  pleased  with  Crawford’s  performance. 
Both  SNEA  and  the  Nevada  Corrections 
Association  (NCA),  which  represents  450 
state  prison  guards,  criticized  her  for  be- 
ing soft  on  prisoners. 

“This  soft  policy  has  made  it  pro- 
gressively more  dangerous  for  officers  as 
inmates  feel  more  empowered  now  than 
ever  before,”  said  Del  Mallory,  a lead 
organizer  for  SNEA. 

Gene  Columbus,  a spokesman  for 
NCA,  said  that  Crawford’s  early  release 
policy  “bribes  inmates  to  behave”  by  offer- 
ing time  off  their  sentences  for  performing 
prison  labor. 

Mallory  claimed  that  an  attack  on 
three  guards  by  fifteen  prison  gang  mem- 
bers in  May  2005  was  a direct  result  of 
Crawford’s  “soft”  policies.  He  alleged  that 
the  prisoners  involved  in  the  attack  were 
“pampered”  with  a pizza  party  when  they 
were  transferred  to  Nevada  State  Prison. 

Deputy  prison  director  Greg  Cox  dis- 
agreed, saying  he  believed  that  improved 
intelligence  on  prison  gangs  and  their 
leaders,  combined  with  policy  changes 
made  following  the  May  attack,  gave 
prison  officials  a much  better  grip  on  se- 
curity than  they  had  had  previously. 

“We  have  more  knowledge  and  more 
things  going  on  than  ever  before,”  Cox 
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by  Matthew  T.  Clarke 

stated.  “We’ve  done  more  in  the  last  year 
than  at  any  time  in  this  department  to  deal 
with  those  types  of  inmates.” 

It  wasn’t  Crawford’s  so-called  “soft” 
policies  that  led  to  the  greatest  controversy 
surrounding  her  leadership;  rather,  it  was 
her  decision  to  release  124  prisoners  be- 
tween one  and  thirty  days  early.  An  audit 
by  the  Nevada  Division  of  Internal  Audits 
revealed  that  there  was  no  paperwork  to 
justify  the  granting  of  early  release  in  98 
of  those  124  cases. 

The  method  by  which  the  sentences 
were  reduced  was  Crawford  granting  time 
credit  for  meritorious  service  - essentially 
work  performed  by  the  prisoners  while 
incarcerated.  The  problem  was  that,  in  98 
of  the  cases,  documentation  didn’t  show 
that  the  prisoners  actually  performed  the 
work.  One  of  the  early  releasees  was  a 
man  convicted  in  a fatal  drunk  driving  ac- 
cident. His  release  brought  the  “Stop  DUI 
of  Las  Vegas”  organization  into  the  fray, 
adding  its  political  clout  to  the  guards 
unions’  criticism  of  Crawford. 


California’s  Inspector  General 
(IG),  the  state’s  overseer  of  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR),  discovered 
$5  million  in  past  overcharges  from  three 
substance-abuse  treatment  contractors, 
plus  $258,250  in  overstated  expenses 
and  chronic  illegal  retention  of  CDCR 
property  after  completion  of  the  con- 
tracts. Corrections  Secretary  James  Tilton 
responded  to  the  IG’s  report  by  taking 
immediate  corrective  action  to  recover  all 
such  owed  funds. 

CDCR’s  Office  of  Substance  Abuse 
Programs  budgets  $143  million  annually, 
$60  million  of  which  is  paid  to  outside 
nonprofit  contractors.  The  IG  reviewed 
three  of  these  contractors’  billings  ver- 
sus their  actual  associated  expenses  for 
the  fiscal  years  ending  in  2001  through 
2004.  In  FY  2001,  Mental  Health  Sys- 
tems, Inc.  (MHS),  a San  Diego  based 
contractor,  billed  $17,612  in  such  ex- 
cesses. In  the  following  periods,  MHS 
billed  excesses  of  $93,989,  $338,068  and 


Governor  Kenneth  Guinn  accepted 
Crawford’s  resignation  and  denied  that  she 
was  pressured  to  resign  due  to  the  early 
release  controversy.  He  maintained  that 
her  resignation  was  mostly  due  to  medical 
problems.  Crawford  was  reassigned  as  a 
warden  pending  her  retirement  becoming 
effective;  her  successor,  Glen  Whorton, 
who  retired  on  February  16,  2007,  was 
replaced  as  Nevada’s  DOC  director  by 
Howard  Skolnik,  a long-term  corrections 
veteran. 

Crawford’s  credentials  prior  to  run- 
ning the  Nevada  DOC  included  30  years 
of  corrections  and  criminal  justice  expe- 
rience, executive  director  of  the  Arizona 
parole  board,  and  two  terms  as  an  ACA 
commissioner.  PLN  successfully  sued 
Crawford  for  banning  PLN  from  Nevada 
prisons  in  2000.  [See:  PLN,  Sept.  2000,  p. 
9;  Oct.  2001,  p.  22].  IN 

Sources:  Associated  Press,  www.klas- 
tv.com,  www.krnv.com,  Nevada  Appeal, 
Las  Vegas  Sim,  www.focuswest.org. 


$81,538.  Walden  House,  Inc.  was  cited 
for  excess  billings  of  $230,233,  $501 ,726, 
$705,027  and  $406,882,  respectively.  The 
third  firm,  WestCare,  led  the  pack  with 
$449,503,  $1,105,826,  and  $1,060,743 
for  the  first  three  periods.  The  matter 
was  deemed  urgent  by  the  IG  because 
the  contracts  provided  for  a three-year 
limitations  period  for  CDCR  to  review 
discrepancies.  For  the  earliest  periods, 
this  would  expire  by  December  31, 
2006. 

The  IG  determined  that  the  excesses 
went  undetected  because  CDCR  did  not 
compel  these  contractors  to  perform 
contract-required  reconciliations.  While 
the  contracts  provided  initially  that  the 
contractors  bill  on  a fee-for-service  basis 
grounded  in  standard  rates,  they  also 
required  periodic  reconciliation  to  the 
actual  costs  incurred.  If  the  latter  were 
less,  the  difference  was  to  be  refunded.  The 
audit  period  ended  with  FY  2004  because 
CDCR  changed  the  contract  language 
thereafter  to  only  permit  an  actual-cost 
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reimbursement  basis. 

Nonetheless,  this  did  not  end  abuses. 
The  IG  noted  that  MHS  had  expensed 
the  purchase  of  22  cars  in  their  year  of 
purchase,  rather  than  using  the  custom- 
ary five-year  depreciation  schedule. 
This  distorted  their  cost  reimbursement 
charges  by  $258,250  over  the  four  year 
audit  period.  The  IG  objected,  asking 
that  the  costs  be  recalculated  based  upon 
standard  accounting  principles  and  that 
the  $258,250  be  refunded. 

Another  chronic  abuse  was  the  con- 
tractors’ retention  of  purchased  equipment 
after  the  contract  was  over.  California’s 
budget  guide  permits  contractors  to  retain 
“expendable”  equipment  whose  acquisi- 
tion cost  was  less  than  $5,000.  The  IG 
noted  that  this  process,  which  permitted 
contractor  Phoenix  Houses  of  California, 
Inc.  to  keep  numerous  computers,  televi- 
sion sets  and  fax  machines  at  the  end  of 
its  Corcoran  State  Prison  substance  abuse 
contract,  violates  California’s  constitu- 
tion, Section  6,  Article  XVI  [prohibiting 
gifting  of  public  money  for  any  private 
purpose]  as  well  as  the  State  Contracting 
Manual,  section  7.29.  The  IG  chastised 
CDCR  for  including  such  an  illegal  equip- 
ment-retention clause  in  its  contracts, 
requested  that  it  be  deleted,  and  referred 
recovery  efforts  to  the  State  Attorney 
General.  The  three  reviewed  contractors 
had  a total  of  $1.1  million  of  such  equip- 
ment expenses,  but  the  IG  was  unable 
to  identify  costs  for  returnable  “expend- 
able equipment”  versus  mere  “normal 
supplies.”  The  IG  noted  that  statewide, 
CDCR  had  contracts  of  $2.6  billion, 
leaving  prospects  for  abuse  at  a staggering 
uncounted  number  of  millions  of  dollars. 
In  sum,  it  appears  that  while  the  prisoners 
may  have  been  on  drugs,  their  contract 
substance-abuse  counselors’  accountants 
were  on  steroids. 

As  a final  insult,  the  IG  noted  that 
confidential  record  information  from 
Phoenix  House’s  contract  at  Corcoran 
State  Prison  had  been  improperly  dis- 
carded in  a nearby  business’s  dumpster. 
But  because  Corcoran’s  Investigative 
Services  Unit  was  “deficient”  in  investigat- 
ing this  incident,  and  all  parties  denied 
responsibility,  the  matter  was  dropped. 
One  can  only  wonder  if  such  indifference 
would  have  been  accorded  to  similar  re- 
cords mishandling  of  staff  confidential 
data.  See:  Office  of  the  Inspector  General, 
Special  Review  Into  Concerns  Related  To 
Substance  Abuse  Treatment  Contractors, 
October  2006.  P 


Alabama  Transfers  Prisoners  to  Louisiana 
Rather  Than  Use  In-State  Prison 

by  Gary  Hunter 


Overcrowded  prisons  in  Alabama 
almost  landed  state  prison  com- 
missioner Richard  Allen  in  jail.  Under 
current  state  law  the  DOC  has  thirty  days 
to  pick  up  prisoners  from  county  jails  once 
they’ve  been  convicted.  But  the  prison 
population  being  almost  double  what  it 
was  designed  to  hold  has  left  a backlog  of 
almost  600  prisoners  in  county  jail. 

Circuit  Judge  William  Shashy  accused 
prison  officials  of  not  doing  their  job  and 
told  Allen  to  solve  the  problem  or  be  jailed 
for  contempt. 

Allen  chose  a controversial  solution. 
The  DOC  accepted  a bid  from  Emerald’s 
West  Carroll  Detention  Center,  in  Epps, 
Louisiana  to  house  the  600  prisoners 
at  a cost  of  $28  per  day.  Allen  says  it’s 
cheaper  than  sending  those  prisoners  to 
the  newly  constructed  private  prison  in 
Perry  County,  Alabama. 

The  Perry  County  facility  has  700 
beds,  basketball  courts,  Direct  TV  links, 
a computer  lab,  exercise  room  and  an 
educational  program.  Allen  claims  that 
the  empty  prison  would  have  cost  the  state 
$1.4  million  more  annually  than  sending 
them  out  of  state. 

Perry  County  Commissioner  Johnny 
Flowers  does  not  agree.  “The  state  has  to  su- 
pervise these  out-of-state  prisoners  and  that 
costs.  They’ve  been  doing  this  for  years.” 

Flowers  is  referring  to  what  he  calls 
an  “ill  feeling”  the  state  has  towards  Ala- 
bama’s Black  Belt.  Sending  the  prisoners 
to  Perry  County  would  be  an  employment 
boon  to  local  residents.  Perry  County  had 
an  8.5%  unemployment  rate  in  2005  with 
a median  income  of  $20,555,  among  the 
lowest  in  the  state. 


“Our  Perry  County  prison  is  an  up- 
graded facility.  Why  not  pay  a tad  bit  more 
for  in-state,”  asked  Flowers. 

Bids  were  higher  for  the  jail  because 
of  the  facilities  educational  and  rehabilita- 
tion programs. 

“We  didn’t  want  to  just  lock  them  up,” 
said  Flowers.  “We  want  to  help  them  so 
that  they  will  have  some  skill  when  they 
get  out  and  won’t  be  uneducated.” 

Gov.  Bob  Riley  is  encouraging  the 
legislature  to  create  a plan  to  lessen  sen- 
tences for  drug  offenders  and  nonviolent 
property  crimes. 

Allen  is  pushing  to  transform  aban- 
doned work-release  jail  facilities  into 
medium  security  prisons  and  to  expand 
prison  industries. 

In  the  meantime,  Flowers  is  looking 
for  Federal  prisoners  to  fill  his  empty 
prison.  P 

Sources:  Mobile  Register;  Selma  Times- 
Journal 
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Pennsylvania  County  Pays  U.S.  INS  $16  Million  for 
Detainee  Housing  Overcharges 


On  October  25, 2006,  York  Coun- 
ty, Pennsylvania  agreed  to  pay 
the  U.S.  Immigration  and  Naturalization 
Services  (INS)  $16  million  to  settle  a 
dispute  over  alleged  overcharges  for  INS 
detainees  who  were  housed  in  the  York 
County  Prison  (York)  between  October 
1999  and  March  2003. 

York  County  subsidized  its  county 
prison  costs  with  income  from  a substan- 
tial number  of  federal  detainees.  This 
contract  was  the  subject  of  a recent  audit 
by  the  U.S.  Office  of  the  Inspector  Gen- 
eral (OIG),  for  the  period  from  January 
1 through  December  31,  2000.  During 
that  time,  the  York  County  Prison  alone 
housed  approximately  1,544  prisoners, 
including  an  average  of  729  INS  detain- 
ees, 29  U.S.  Marshals  Service  (USMS) 
detainees  and  0.4  BOP  prisoners.  The 
three  federal  agencies  paid  York  a total 
of  $16.3  million  for  housing  the  detainees, 
plus  $872,600  for  translators  and  outside 
medical  care.  The  audit  showed  that 
York’s  total  operating  cost  for  that  year 
was  $24.6  million.  In  its  billing  justifica- 
tion, however,  York  had  told  the  federal 
agencies  that  its  overall  (1999)  population 
basis  was  only  996  prisoners,  not  the  actual 
1,544  number  it  reported  to  the  state.  As  a 
result  of  this  inflated  per-capita  cost  basis, 
federal  payments  augured  suspiciously  to 
70%  of  York’s  income  while  federal  detain- 
ees accounted  for  only  44%  of  York’s  FY 
2000  population. 

Based  on  proper  numbers,  the  OIG 
determined  in  June  2001  that  York’s  daily 
per-prisoner  cost  was  $37  per  day,  not  the 
$60/day  it  charged  the  INS  or  the  $45/ 
day  it  charged  the  USMS  and  the  BOP. 
Accordingly,  the  OIG  computed  an  over- 
charge of  $6, 168,546  for  the  year  2000  and 
forecast  that  ongoing  overcharges  would 
extrapolate  to  $6.4  million  per  year 

INS  began  its  contract  with  York  in 
1995  at  a $50  daily  prisoner  rate,  adjust- 
ing it  to  $55  in  1997  and  $60  in  1999.  The 
USMS  began  in  1983  with  a $33  rate,  which 
grew  to  $45  by  1999.  This  federal  cash-cow 
inspired  York  County  to  expand  its  prison 
capacity  from  210  (1979)  to  600  (1989), 
1,200  (1993)  and  finally  1,650  in  1999. 
York’s  actual  average  daily  population 
in  2000  was  1,682  - now  the  largest  INS 
detention  facility  in  the  United  States. 
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York’s  business  model  was  so  lucrative 
that  in  1999  the  Susquehanna  Valley  Cen- 
ter for  Public  Policy  commented,  “Thanks 
to  income  from  the  INS,  York  County  has 
balanced  its  $87.4  million  budget  without 
raising  taxes.  What’s  more  the  county 
doesn’t  expect  to  raise  taxes  until  at  least 
2003.  The  county  didn’t  even  need  more 
tax  money  to  make  a $6  million  payment 
on  its  $20  million  prison  expansion  proj- 
ect, a project  the  county  expects  to  pay  off 
in  a mere  two  to  three  years.” 

Formerly  giddy  taxpayers  will  now 


The  U.S.  Office  of  the  Inspector 
General  (OIG)  reported  that 
prisoners  in  thirteen  states  had  access  to 
Social  Security  numbers  (SSNs)  during 
the  course  of  their  prison  employment. 
Following  a nationwide  survey,  the  OIG 
recommended  that  this  access  be  curtailed 
to  prevent  identity  theft,  although  none 
was  reported. 

The  incidents  occurred  when  pris- 
oners were  employed  in  “Correctional 
Industries”  jobs  where  they  were  pro- 
cessing data,  microfilm,  order  forms 
or  scanning  digital  data  (typically  for 
private  firms).  The  thirteen  states  were 
Alabama,  Arkansas,  Connecticut,  Kan- 
sas, Montana,  Nebraska,  New  Mexico, 
North  Carolina,  Oklahoma,  South  Da- 
kota, Tennessee,  Utah  and  West  Virginia. 
Only  Kansas,  Oklahoma  and  Tennes- 
see had  such  activity  in  more  than  one 
prison;  the  federal  Bureau  of  Prisons 
reported  none.  In  a 1999  federal  Govern- 
ment Accountability  Office  study,  1,400 
prisoners  nationwide  (429  in  California) 
were  reportedly  employed  processing 
sensitive  data. 

Tennessee  permitted  prisoners 
to  scan  and  enter  motor  vehicle  titles, 
registration  forms,  citation  information 
and  insurance  cancellation  data  — often 
with  SSNs.  Oklahoma  permitted  prisoners 
to  process  SSN-containing  payroll  records, 
vehicle  titles  and  medical  records  onto 
microfilm.  Nebraska  allowed  prisoners 


have  to  pay  the  piper.  York  County  quietly 
settled  with  the  INS,  without  admitting 
wrongdoing,  agreeing  to  reimburse  $16  mil- 
lion to  squash  allegations  that  it  pumped  up 
charges  from  1999  to  2003.  It  is  not  known 
what  such  overcharges,  if  any,  accrued 
after  2003  to  the  INS’s  successor  agency, 
the  Bureau  of  Immigration  and  Customs 
Enforcement  (part  of  the  new  Department 
of  Homeland  Security).  Sources:  U.S.  Office 
of  the  Inspector  General,  Report  No.  GR- 
70-01-005  (June  25, 2001 ),  www.fedcure.org, 
www.patriotnews.com.  P^ 


to  enter  SSNs  from  wage  and  medical 
claims  records,  as  well  as  to  process  prison 
purchase  orders  containing  the  sellers’ 
taxpayer  identification  numbers.  Safe- 
guards in  place  included  video  camera 
monitoring,  searching  of  prisoner  work- 
ers and  counting  documents  after  each 
shift.  Kentucky  used  software  to  redact 
sensitive  data  from  prisoner-processed 
documents. 

While  no  SSN  compromises  were 
detected  among  workers  (who  were  being 
trained  for  post-prison  employment),  secu- 
rity breaches  were  reported  of  unintended 
access  to  SSNs  elsewhere.  In  California’s 
Pelican  Bay  State  Prison,  workers  in  a 
prison  warehouse  found  boxes  of  records 
containing  guards’  SSNs  and  medical 
records,  and  gave  them  to  a convicted 
identity-theft  prisoner  to  teach  others 
how  to  use  the  illicit  data.  See  story  in  this 
issue  of  PLN. 

Notwithstanding  the  absence  of 
security  problems  in  the  thirteen  states, 
and  based  solely  on  fear-mongering,  U.S. 
Congress  Rep.  Clay  Shaw  (R-Fla.)  intro- 
duced a national  bill  recently  to  prohibit 
any  prisoner  from  having  access  to  SSNs. 
Co-sponsored  by  44  members  of  the 
House  of  Representatives,  the  bill  was  last 
reported  languishing.  See:  OIG  Report  No. 
A-08-06- 16082  (August  2006).  PJ 

Additional  Sources:  Arizona  Daily  Star, 
Sacramento  Bee 
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To  Social  Security  Numbers 
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Deaths  In  Alabama  Jail  Prompt  Changes 


Two  people  died  in  less  than 
90  days  in  Alabama’s  Baldwin 
County  Corrections  Center.  On  May  30, 
2006,  at  11:30  p.m.,  Ross  Paul  Yates  was 
found  slumped  over  and  unresponsive,  in 
his  cell,  his  hands  cuffed  behind  him  to  a 
restraint  rail  on  the  wall.  He  was  officially 
pronounced  dead  the  next  morning. 

Restraint  rails  and  “D-rings”  were 
commonly  used  in  the  600-man  facility 
to  restrain  disruptive  prisoners.  Yates  was 
fastened  to  the  restraint  rail  because  he 
“aggressively”  kicked  the  cell  door,  said 
sheriff’s  spokesman  Lt.  John  Murphy. 
Yates  was  also  suspected  of  being  at  least 
mildly  retarded. 

Lt.  Murphy  said  that  Yates  had  been 
cuffed  to  the  rail  for  three  hours.  By 
policy,  restrained  prisoners  are  supposed 
to  be  checked  every  half  hour.  Alabama 
Bureau  of  Investigation  (ABI)  is  checking 
to  see  if  policy  was  followed.  The  guard 
in  charge  at  the  time  of  Yates’  death  has 
been  transferred. 

Coroner  Huey  Mack  Sr.,  who  pro- 
nounced Yates  dead  at  1:30  a.m.,  said 
that  rigor  mortis  had  already  set  in  when 


by  Gary  Hunter 

he  examined  Yates.  Rigor  mortis  takes  at 
least  four  hour  to  occur. 

“I  can’t  help  but  believe  that  some- 
thing is  not  correct,”  said  Mack.  “He  had 
probably  been  dead  for  several  hours  just 
hanging  on  the  wall.” 

Southern  Center  for  Human  Rights 
attorney  Sarah  Geraghty  says  that  she  has 
received  complaints,  for  more  than  a year, 
from  prisoners  who  have  been  left  stand- 
ing for  as  long  as  12  hours  and  cuffed  so 
tightly  their  wrists  would  bleed.  Others 
have  urinated  on  themselves  from  being 
denied  access  to  bathroom  facilities. 

“There  seems  to  have  been  a pattern 
of  leaving  inmates  on  the  rail  for  long 
periods  of  time  without  checking,”  said 
Ms.  Geraghty.  “There  are  better  ways  to 
deal  with  unruly  inmates.” 

Geraghty  sent  a letter  to  jail  officials 
on  June  1,  2005  saying,  “If  these  reports 
are  true,  jailers  have  violated  inmates’ 
constitutional  rights  and  exposed  the  jail 
and  the  county  to  legal  liability. 

The  warning  went  unheeded  until 
Yates’  death.  Since  the  tragedy  some 
major  and  immediate  changes  have  been 


implemented  in  the  jail.  Digital  cameras 
are  scheduled  for  installation  to  monitor 
prisoners  and  accurately  record  dates  and 
times  of  disciplinary  restraints. 

Sheriff  Johnson  has  also  discontinued 
the  use  of  all  wall  restraints.  He  will  now 
use  restraint  chairs  to  deal  with  disruptive 
prisoners. 

“I  feel  most  comfortable  in  the  direc- 
tion we’re  going  by  not  using  that  D-ring,” 
said  Johnson. 

But  Ms.  Geraghty  is  not  as  comfort- 
able that  the  changes  were  implemented  in 
time.  “We’ll  be  requesting  documentation 
to  follow  up  on  exactly  what  happened 
to  Yates.  And  we  will  do  what  we  can  to 
find  out  the  cause  of  Mr.  Yates’  death  and 
whether  it  did  have  anything  to  do  with 
the  rail,”  she  said. 

In  March,  Helen  Diane  Murphy  was 
serving  a 60-day  sentence  for  driving  un- 
der the  influence  of  alcohol  when  she  died 
in  the  jail.  Her  death  was  said  to  be  health 
related  and  not  due  to  physical  injuries  or 
restraints.  FJ 

Sources:  Mobile  Register:  Associated  Press 


Eight  Tennessee  Guards  Convicted  in  Prisoners’  Beatings,  Death 

by  Gary  Hunter 


Walter  “Steve”  Kuntz  was  beaten 
to  death  by  jailers  in  Wilson 
County,  Tennessee.  His  murder  led  to 
a federal  investigation,  the  indictment 
of  nine  jailers,  six  guilty  pleas  and  two 
convictions. 

On  January  12,  2003,  Kuntz  was 
arrested  for  driving  under  the  influence, 
driving  with  a revoked  license  and  leaving 
the  scene  of  an  accident.  Eight  hours  later 
he  was  taken  from  the  Wilson  County  jail 
to  the  hospital,  brain  dead  and  with  three 
broken  ribs  and  a damaged  scrotum.  The 
medical  examiner  officially  pronounced 
Kuntz  dead  two  days  later  - the  victim 
of  homicide. 

For  over  18  months  from  2001  to 
2003,  second  shift  jail  supervisor  Patrick 
Marlowe  and  his  henchmen  were  accused 
of  enforcing  vigilante  justice  on  defense- 
less prisoners.  The  first  alert  came  in  early 
February  2002  when  Vincent  Gooch  filed 
a complaint  stating  he  had  been  restrained 
and  beaten  by  Wilson  County  guards.  Fed- 
eral and  state  investigators  soon  learned 
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of  at  least  1 1 other  beatings  that  occurred 
between  July  2001  and  Kuntz’s  death  in 
January  2003.  It  was  Kuntz’s  death  that 
finally  brought  things  to  a head. 

Guards  Travis  Bradley  and  William 
Westmoreland  were  the  first  to  cave  in  to 
the  pressure  of  investigators.  Bradley  was 
charged  with  lying  to  an  FBI  investigator; 
Westmoreland  was  charged  with  assault. 
On  November  13, 2003  both  men  pleaded 
guilty  and  agreed  to  testify  in  return  for 
lighter  sentences.  Westmoreland  received 
three  years  probation  with  six  months  to 
be  served  in  detention,  while  Bradley  was 
sentenced  to  two  years  probation. 

Guard  John  McKinney  was  the  next 
to  fall  when  it  was  revealed  that  he  had 
witnessed  but  failed  to  report  an  assault. 
On  April  9,  2004  McKinney  entered  a 
plea  of  guilty.  He  also  received  two  years 
probation. 

Jail  guard  Christopher  Lynn  McCath- 
ern  pleaded  guilty  on  June  9,  2004  for  his 
part  in  the  beating  of  Vincent  Gooch.  He 
was  sentenced  to  41  months  in  prison  fol- 


lowed by  two  years  supervised  release. 

Another  Wilson  County  jail  guard, 
Gary  Hale,  finally  succumbed  to  over  a 
year  of  pressure  from  federal  investigators. 
On  December  28,2005  Hale  pleaded  guilty 
to  participating  in  Kuntz’s  beating  death. 
He  accepted  a single  charge  of  conspiracy 
to  violate  the  civil  rights  of  prisoners  and 
detainees  in  exchange  for  his  testimony 
against  Marlowe  and  the  other  defendants. 
Two  other  charges  against  Hale,  which  car- 
ried potential  life  sentences,  were  dropped. 
He  was  sentenced  to  nine  years. 

Hale’s  statement  to  investigators  ac- 
cused Marlowe  and  others  of  “striking, 
punching,  kicking  and  otherwise  assault- 
ing inmates  in  circumstances  that  did  not 
justify  the  use  of  force.”  He  also  stated  that 
he  and  coworkers  were  complicit  in  coor- 
dinating and  submitting  “false,  incomplete 
and  misleadingjail  reports  for  the  purpose 
of  covering  up  these  assaults.” 

Guard  Robert  Brian  Ferrell  was 
the  next  to  fall.  On  January  3,  2006,  less 
than  a week  before  trial,  Ferrell  pleaded 
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guilty  to  the  2002  beating  of  jail  prisoner 
Dartanian  McGee.  Ferrell  also  implicated 
Marlowe,  Hale  and  guard  Robert  Locke 
in  the  beating.  As  with  Hale,  two  other 
charges  against  Ferrell  were  dropped  in 
exchange  for  his  guilty  plea.  More  impor- 
tantly, Ferrell  avoided  involvement  with 
the  trial  and  Kuntz’s  death.  In  exchange  he 
was  sentenced  to  one  year  in  prison. 

Trial  for  the  remaining  three  defen- 
dants began  on  January  10,  2006.  Patrick 
Marlowe,  Tommy  Shane  Conatser  and 
Robert  Locke  were  tried  for  what  was  de- 
scribed as  an  18 -month  reign  of  terror  at 
the  Tennessee  jail.  The  trial  centered  around 
the  beating  death  of  Walter  Kuntz. 

State  medical  examiner  Dr.  Bruce 
Levy  compared  Kuntz’s  head  trauma 
to  the  victim  of  a multi-story  fall  or  a 
victim  ejected  during  a car  crash  that  hit 
the  pavement  head-first.  The  swelling  in 
Kuntz’s  head  was  so  severe  that  one  side 
of  his  brain  literally  shifted  to  the  other. 
Dr.  Levy  also  said  Kuntz  had  three  bro- 
ken ribs  and  a damaged  scrotum,  both 
of  which  would  cause  excruciating  pain. 
Levy  estimated  that  Kuntz  could  very  well 
have  remained  awake  and  aware  for  a full 
two  hours  before  brain  swelling  rendered 
him  unconscious. 

Ultimately,  “Mr.  Kuntz  died  because 
he  was  beaten  in  the  head,”  Dr.  Levy  in- 
formed jurors. 

The  trial  took  just  over  two  weeks 
and  the  verdict  was  delivered  in  just  under 
two  days.  The  federal  jury  found  Marlowe 
guilty  on  seven  of  the  eight  counts  against 
him,  including  contributing  to  Kuntz’s 
death  by  withholding  medical  care. 

Locke  was  acquitted  of  all  charges. 

Conatser  was  convicted  on  one  count 
of  conspiracy  to  violate  prisoners’  rights 
and  was  sentenced  to  a 70-month  prison 
term  in  May  2006. 

Marlow,  28,  described  by  prosecutors 
as  the  ringleader,  was  sentenced  to  life 
imprisonment  on  July  6, 2006.  That  wasn’t 
sufficient,  according  to  Kuntz’s  son, 
Kenny  Brown.  “I’ve  never  got  to  meet  my 
dad,  and  he  took  that  away  from  me,”  said 
Brown.  “He  [Marlowe]  didn’t  get  enough 
in  my  book.  He  ought  to  have  been  put  to 
death  like  my  daddy  was.” 

Marlow,  who  had  pleaded  for  lenien- 
cy, said  he  was  young  and  inexperienced, 
and  had  followed  the  example  set  by  his 
superiors  at  the  jail.  Apparently  the  ex- 
ample of  beating  prisoners  to  death  was 
the  wrong  one  to  follow.  IH 

Source:  The  Tennessean 


Citing  an  “appearance  of  partiality,” 
a nine-member  substitute  special 
panel  of  the  Washington  State  Supreme 
Court  admonished  Justice  Richard  B. 
Sanders  for  his  having  visited  McNeil  Island 
Special  Commitment  Center  in  2003  where 
he  spoke  with  sexually  violent  predator  pris- 
oners and  accepted  documents  from  them. 

The  panel  was  concerned  that  at  that 
time,  there  was  a case  pending  before  the 
Court  challenging  the  constitutionality 
of  the  sexual  predator  law.  Prosecutors 
lobbied  to  have  Sanders  recused,  and  he 
eventually  disqualified  himself.  In  a later 
interview,  Justice  Sanders  noted  that  in 
Washington,  judges  are  encouraged  to  visit 
prisons;  he  even  received  continuing  judi- 
cial education  credit  for  his  visit.  Prisoners 
had  invited  the  Court,  but  the  other  justices 
declined  - even  warning  Sanders  not  to 
visit.  “The  whole  objective  of  this  facility 
is  supposed  to  be  to  treat  the  prisoners,  and 
I thought  it  was  a valuable  opportunity  to 
ask  the  prisoners  how  they  were  doing.  I 
thought  I gained  from  the  experience,  and 
now  I’m  being  punished  for  it,”  he  said.  But 
the  special  panel  held  that  his  admonish- 
ment was  justified  by  the  “clear,  cogent  and 
convincing  evidence”  of  his  behavior. 

Justice  Sanders  spoke  with  20  prisoners, 
one  of  whom  was  a party  to  the  pending 
case.  This  became  the  focal  point  in  his  rep- 
rimand by  the  unanimous  special  panel  of 


State  Court  of  Appealsjustices  appointed  to 
sit  en  banc.  New  York  University  legal  eth- 
ics Professor  Stephen  Gillers  commented, 
“What  Justice  Sanders  is  charged  with  doing 
is  not  even  debatably  acceptable.  Talking  to 
a litigant  about  a matter  within  the  scope  of 
litigation  is  wholly  out  of  bounds,  and  it’s 
the  job  of  the  judge  to  police  that.”  See:  In 
re  Disciplinary  Proceeding  Against  Sanders, 
145  P.3d  1208  (Wash.  2006). 

A long  time  libertarian,  Justice  Sand- 
ers has  been  the  most  consistent  supporter 
of  individual  rights  and  freedom  from 
state  repression.  Often  times  he  has  been 
the  lone  vote  against  measures  such  as 
Washington’s  “three  strikes”  law.  P 

Other  source:  New  York  Times. 
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Sexual  Victimization  in  Prison  Statistically  Analyzed 


The  New  York  Academy  of  Medi- 
cine published  a study  in  June 
2006  on  rates  of  sexual  victimization  of 
state  prisoners.  Contrasted  with  earlier 
studies  that  only  used  small  population 
samples,  this  study  covered  all  adult  pris- 
oners (22,231)  in  one  state,  encompassing 
its  twelve  male  prisons  and  one  female 
prison.  The  study  was  also  designed  to 
yield  improved  validity,  based  on  the 
phrasing  of  what  are  necessarily  sensitive 
questions,  and  on  reliability,  enhanced  by 
the  use  of  computer-assisted  self-admin- 
istered interviews  (CASI). 

A principal  result  was  that  the  fe- 
male prisoner-on-prisoner  victimization 
rate  was  212  per  1,000  population,  over 
four  times  that  of  males  (43  per  1,000). 
Abusive  sexual  conduct  was  more  likely 
than  non-consensual  sexual  acts,  whether 
among  prisoners  or  between  prisoners 
and  staff.  Finally,  the  study  noted  that 
sexual  violence  within  prisons  is  a major 
public  health  hazard  that  comes  back  to 
disproportionately  strike  poor  inner-city 
populations. 

The  study  reported  prior  research 
showing  an  average  national  estimated 
prevalence  of  sexual  assault  in  prison 
of  1.9%.  Most  studies  have  shown  a 
higher  sexual  assault  rate  in  male  facili- 
ties, compared  to  female.  Females  are 
less  likely  to  suffer  assault  from  staff 
(rather  than  from  other  prisoners)  — the 
opposite  of  the  male  situation.  But 
most  prevalent  is  assault  on  younger 
prisoners,  particularly  hrst-termers  in 
new-arrival  status.  An  interracial  bias 
was  also  reported,  with  victims  most 
often  being  White,  with  the  aggressors 
being  Black.  The  authors  attributed  this 
to  a “revenge  for  historical  oppression” 
and  to  the  “reversal  of  racial  dominance 
inside  prison.” 

The  study  was  conducted  with  English 
and  Spanish  questionnaires.  80.5%  of  the 
male  participants  were  non-white,  with  an 
average  age  of  34.  Questioning  was  admin- 
istered with  the  CASI  format;  responses 
were  made  with  a computer  mouse.  Tests 
ran  for  60  minutes,  with  assistants  avail- 
able by  headphone  to  respond  to  question 
from  participants,  where  interviewers  used 
a scripted  protocol. 

Types  of  questions  included,  “Have 
you  been  sexually  assaulted  by  (a  prisoner 
or  staff  member)  within  the  last  6 months 

April  2007 


by  John  E.  Dannenberg 

[or  during  this  term]?”  “What  type  of  as- 
sault occurred  [touching,  grabbing,  verbal, 
sex  by  force,  etc.]?” 

“Nonconsensual  sexual  acts”  were 
dehned  as  forced  sexual  acts,  while  “abu- 
sive sexual  contacts”  were  defined  as 
intentional  inappropriate  touching.  The 
questionnaire  did  not  ask  about  consen- 
sual sex  between  prisoners  or  with  staff 
which  is  still  outlawed  in  all  50  states  and 
the  federal  prison  system. 

Some  of  the  results  were  that  among 
female  victims,  65.5%  were  likely  to  also 
suffer  from  mental  health  problems  (com- 
pared to  30%  among  male  victims).  Rates 
of  prisoner-on-prisoner  assault  were  twice 
as  high  among  female  prisoners  as  among 
males,  while  staff-on-prisoner  assaults 
were  1.6  times  more  prevalent  in  female 
facilities  than  in  male  ones.  Also,  prisoners 
aged  25  or  younger  were  almost  twice  as 
likely  to  suffer  assaults  than  older  prison- 
ers. An  important  factor  in  the  analysis 
showed  that  female  prisoners  were  six 
times  more  likely  to  report  abusive  sexual 
contact  than  their  male  counterparts. 
As  to  staff  assaults  on  prisoners,  female 
prisoners  were  three  times  more  likely  to 


According  to  a May  12,  2006 
Securities  and  Exchange 
Commission  filing,  Farallon  Capital 
Management  LLC,  a hedge  fund  that 
handles  part  of  Yale  University’s  $12  bil- 
lion endowment,  has  sold  all  of  its  shares 
in  Corrections  Corporation  of  America 
(CCA),  the  nation’s  largest  private  prison 
operator.  Farallon,  which  controls  ap- 
proximately $10  billion  in  financial  assets, 
dumped  around  $90  million  in  CCA 
stock  over  the  preceding  year;  about  $1.5 
million  of  that  stock  was  attributed  to 
Yale’s  investments. 

The  sell-off  of  private  prison  shares 
by  one  of  the  country’s  top  universities 
followed  a year-long  period  of  organiz- 
ing and  campaigning  by  Yale’s  Graduate 
Employees  and  Students  Organization 
(GESO).  GESO  argued  that  investing  the 
school’s  funds  (including  student  tuition 
payments)  in  a private  prison  company 
was  a moral  issue  due  to  CCA’s  history 
of  inhumane  treatment  of  prisoners, 


suffer  attacks  than  males. 

Not  surprising  to  prisoner  readers, 
the  incidence  of  sexual  violence  in  prison 
is  related  to  conditions  of  overcrowding 
and  unavailability  of  programming.  The 
rate  of  prisoner-on-prisoner  rape  is  ten 
times  the  rate  of  adult  women  in  the  free 
world,  while  the  rate  for  staff-perpetrated 
rape  is  six  times  higher.  This  study  con- 
cluded that  the  overall  rate  of  prisoner 
rape  is  about  3.2t. 

But  extrapolating  the  statistics  of 
this  study  to  the  national  prison  popula- 
tion of  1.4  million  would  project  that 
22,000  male  (and  3,200  female)  prisoners 
suffer  forced  sexual  acts  annually.  The 
resulting  damage  from  HIV  infection 
and  emotional/psychological  trauma 
augur  poorly  for  behavior  after  prison. 
The  harm  was  observed  to  be  particu- 
larly biased  against  the  preponderance  of 
prisoners  who  come  from  disadvantaged 
locales,  who  already  suffer  poorer  health, 
higher  drug  dependency  and  elevated 
needs  for  basic  life  support  systems.  See: 
Journal  of  Urban  Health:  Bulletin  of  the 
New  York  Academy  of  Medicine,  Vol. 
83,  No.  5 (2006).  FJ 


an  over-reliance  on  mass  incarceration, 
and  the  disproportionate  imprisonment 
of  minorities.  Students  and  teachers  at 
eight  other  colleges,  including  Duke  Uni- 
versity and  the  University  of  Michigan, 
also  called  on  Farallon  to  divest  its  CCA 
holdings. 

GESO’s  anti-CCA  campaign  includ- 
ed protest  rallies  on  December  1,  2005 
and  March  27,  2006  that  drew  hundreds 
of  supporters.  PLN  editor  Paul  Wright, 
associate  editor  Alex  Friedmann  and  of- 
fice assistant  Sam  Phillips  attended  the 
March  demonstration,  which  coincided 
with  a hearing  on  Yale’s  CCA  stock 
ownership  by  the  university’s  Advisory 
Committee  on  Investor  Responsibility. 
Friedmann,  who  served  six  years  at  a 
CCA-operated  prison  in  Clifton,  Ten- 
nessee, spoke  at  the  rally  as  a featured 
speaker.  “Their  [CCA’s]  only  motive  is  to 
make  money.  It  is  not  to  protect  public 
safety.  It  is  not  to  protect  the  prison- 
ers under  their  control.  ...  It  is  to  make 
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money  and,  unfortunately,  it  sounds  like 
Yale’s  investment  policy  follows  those 
same  thoughts,”  he  said. 

Wright,  Friedmann  and  Phillips 
attempted  to  attend  the  advisory  com- 
mittee hearing  but  were  stopped  by 
armed  guards.  After  informing  security 
officials  that  they  were  members  of  the 
media,  PLN’ s staff  was  told  the  com- 
mittee especially  didn’t  want  the  media 
present.  Yale,  a private  university,  ap- 
parently doesn’t  want  outsiders  listening 
in  - even  on  issues  of  national  public 
importance.  GESO  representatives 
addressed  the  committee  and  detailed 
abuses  by  CCA  staff,  including  the  2004 
beating  death  of  Estelle  Richardson,  a 
Tennessee  prisoner,  by  four  CCA  guards. 
[See:  PLN,  June  2006],  The  committee 
was  unimpressed  and  declined  to  recom- 
mend divestment. 

Yale  University  President  Richard 
Levin  and  the  investment  advisory  com- 
mittee defended  the  school’s  CCA  stock 
ownership,  claiming  that  divestment 
was  not  appropriate  under  Yale’s  ethics 
policies  because  investment  in  CCA  did 
not  reach  the  standard  of  “grave  social 
injury.”  In  the  past,  Yale  has  made  eth- 
ics-based divestment  decisions  only  twice, 
selling  stock  in  companies  operating  in 
South  Africa  under  apartheid  and  more 
recently,  in  February  2006,  in  oil  com- 
panies operating  in  the  war-torn  Darfur 
region  in  Sudan. 

Friedman  noted  at  the  protest  rally 
that  Yale’s  investment  in  CCA  might  be 
just  a “drop  in  the  bucket,  but  it’s  a drop 
that  taints  the  entire  bucket.  You  can’t  just 
have  a little  injustice.” 

Farallon  had  sold  two-thirds  of 
its  remaining  CCA  holdings  by  March 
2006;  the  rest  was  dumped  within  two 
months  of  GESO’s  March  protest.  “I 
am  delighted  that  Yale  and  Farallon 
have  listened  to  the  outcry  against  CCA 
and  have  done  the  right  thing  ....  This  is 
a major  victory  for  the  values  of  higher 
education,”  said  Sarah  Haley,  a GESO 
member  who  authored  Endowing  Injus- 
tice, a report  that  revealed  Yale’s  stock 
ownership  in  CCA. 

GESO’s  successful  campaign 
against  Yale’s  CCA  stock  holdings  was 
aided  by  Not  With  Our  Money!,  a proj- 
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ect  of  Grassroots  Leadership,  a national 
non-profit  organization  that  opposes 
prison  privatization.  Previously,  Not 
With  Our  Money!  led  a student-based 
campaign  that  ultimately  forced  mega- 
corporation Sodexho-Marriott  to  sell 
off  its  CCA  stock  in  June  2001.  At 
the  time,  Sodexho  was  CCA’s  largest 
shareholder.  [See:  PLN,  Jan.  2001]. 
In  both  these  cases  the  stock  was  then 
bought  by  other  investors  and  business 


continues  as  usual. 

Not  With  Our  Money!  is  presently 
targeting  institutions  that  provide  fi- 
nancial backing  to  the  private  prison 
industry,  including  Lehman  Brothers,  an 
investment  bank.  For  more  information 
on  this  campaign,  visit:  www.notwith- 
ourmoney.org.  IP 

Sources:  Yale  Daily  News,  Hartford  Cou- 
rant,  Yale  Herald,  New  Haven  Register. 
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California  Corrections  Standards  Authority  Chided  by  Inspector  General 
for  Failure  to  Develop  Prison  Guard  Selection  and  Training  Standards 


The  California  Inspector  General 
(IG)  reviewed  progress  in  October, 
2006  on  his  seven  earlier  (2005)  recom- 
mendations to  the  19-member  Corrections 
Standards  Authority  pertaining  to  develop- 
ment of  selection  and  training  standards 
for  prison  guards,  and  found  that  only 
two  had  been  partially  accomplished.  The 
IG  found  that  the  responsible  agency,  the 
Commission  on  Correctional  Peace  Officer 
Standards  and  Training  (“Commission”), 
had  been  so  deficient  in  its  performance 
that  the  guard  apprenticeship  program, 
which  depends  in  part  on  federal  funds, 
was  in  danger  of  being  decertified. 

In  his  2005  report,  the  IG  had  deter- 
mined that  the  Commission  failed  its  key 
function  of  setting  prison  guard  training 
and  selections  standards  because  the  ex- 
ecutive board  had  not  met  for  one  year. 
Worse  yet,  the  Commission’s  inaction 
imperiled  continued  certification  due  to 
non-compliance  with  state  and  federal 
apprenticeship  program  standards.  The 
IG  expressly  found  that  the  Commission’s 
independence  had  been  undermined  by 
influence  from  the  prison  guards  union 
(CCPOA).  Finally,  the  Commission’s 
membership  structure,  prone  to  voting- 
deadlocks,  caused  institutional  paralysis. 

In  2004,  the  Governor’s  blue-ribbon 
Independent  Review  Panel  labeled  the 
guard’s  apprenticeship  program  a “paper 
shuffle  nightmare”  and  recommended  it 
be  eliminated  in  favor  of  a held  training 
program.  Nonetheless,  “institutional 
paralysis”  continues  today  in  the  form 
of  4,000  vacant  prison  guard  positions 
in  California.  Hope  for  near-term  relief 
is  dim,  with  the  Commission  projecting 
completion  of  its  standards  only  by  De- 
cember 2008.  In  the  meanwhile,  existing 
prison  guards  are  enjoying  unprecedented 
overtime  pay,  but  suffering  burnout. 

As  a result  of  the  2006  follow-up 
review,  the  IG  made  three  new  recom- 
mendations to  the  Commission:  (1)  that 
the  [$98,000/yr.]  Commission  members 
regularly  attend  their  meetings;  (2)  that 
they  expedite  the  December  2008  projected 
completion  date;  (3)  that  they  continue  to 
develop  and  monitor  established  training 
standards.  Another  three  recommenda- 
tions fell  to  the  Department  of  Corrections 
and  Rehabilitation  (CDCR):  (1)  gain  the 
resources  needed  to  bring  the  apprentice- 
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ship  program  into  compliance  with  state 
standards;  (2)  establish  a functional  ap- 
peals grievance  committee;  (3)  develop 
an  internal  apprenticeship-training  audit 
function  and  employ  it  regularly. 

While  the  Commission’s  reorganiza- 
tion in  2006  hypothetically  resolved  the 
prior  deadlock  problems,  only  13  of  its  19 
authorized  members  had  been  appointed 
by  the  Governor,  leaving  quorums  (10 
members)  still  difficult  to  obtain.  The 
actual  work  of  setting  apprenticeship 
standards  had  been  subcontracted  to 
California  State  University  for  $382,000, 
which  has  the  December  2008  completion 


The  Tennessee  Department  of  Cor- 
rections (TDOC)  is  investigating 
whether  a romance  between  a prison 
contract  oversight  official  and  a prison 
contractor  involved  any  impropriety. 

TDOC  purchasing  director  Nola 
Butler  disclosed  her  romantic  relationship 
with  prison  commissary  contractor  Martin 
Jennen,  president  of  American  Commis- 
sary Supply-US,  to  TDOC  Assistant 
Commissioner  Catherine  Posey  in  August 
or  September  2005.  Posey  told  then-Acting 
TDOC  Commissioner  Gayle  Ray. 

Despite  the  revelation  about  a possible 
conflict  of  interest,  Jennen’s  company  was 
awarded  a contract  to  provide  the  TDOC’s 
prison  commissaries  with,  among  other 
items,  peanut  butter,  tuna  fish  and  toothpaste. 
Butler  was  not  directly  involved  in  awarding 
the  contract,  which  was  done  by  the  Gen- 
eral Services  Department  (GSD).  However, 
Butler  was  TDOC’s  liaison  to  GSD  and  had 
oversight  responsibilities  over  the  contract. 
GSD  was  not  informed  of  the  relationship. 

A Tennessee  newspaper  learned  of  the 
relationship  and  made  an  inquiry.  Six  days 
later,  on  July  3 1 , 2006,  the  TDOC’s  contract 
with  American  Commissary  Supply-US  was 
cancelled.  GSD  spokeswoman  Lola  Potter 
stated  that  the  contract  was  terminated  due 
to  TDOC  officials’  complaints  regarding 
poor  performance  by  the  company.  She 
said  that  a March  20,  2006  warning  letter 
indicated  that  the  termination  process  was 
initiated  prior  to  the  newspaper’s  inquiry. 
The  TDOC  investigation  was  sparked 


deadline.  Meanwhile,  prison  guard  re- 
cruitment will  predictably  continue  to  flag 
behind  retirements,  unless  (1)  threatened 
federal  court  prison  population  caps  (re- 
ducing CDCR  population  from  172,000  to 
100,000  to  obtain  constitutional  prisoner 
health  and  psychological  care)  “save  the 
day”  by  reducing  the  number  of  guard 
positions,  or  (2)  a threatened  total  seizure 
of  CDCR  by  the  federal  courts  comes  to 
pass.  See:  Office  of  the  Inspector  General, 
Follow-Up  Review  Of  Recommendations 
Pertaining  To  The  Former  Commission  On 
Correctional  Peace  Officer  Standards  And 
Training,  October  2006.  P 


by  the  newspaper’s  inquiry.  TDOC  Com- 
missioner George  Little  said  he  learned 
about  the  relationship  in  February  2006, 
after  taking  office  in  October  2005.  He  said 
he  initiated  a search  for  a new  purchasing 
director  in  May  2006  and  was  close  to  nam- 
ing one  close  to  the  end  of  August. 

Little  said  Butler  would  be  transferred 
to  another  position  until  she  retired  fol- 
lowing her  replacement.  He  emphasized 
that  the  TDOC’s  investigation  had  found 
no  indication  of  impropriety  and  he  was 
replacing  Butler  to  avoid  the  appearance 
of  impropriety.  Little  also  stressed  that 
there  was  no  state  law  or  policy  prohibit- 
ing contract  administrators  from  having 
romantic  relationships  with  contractors. 

That  this  relationship  created  prob- 
lems should  be  a “no-brainer”  according 
to  Megan  Barry,  a member  of  the  Metro 
Ethics  Commission  and  a professional 
corporate  ethicist.  Butler  should  have  been 
removed  from  involvement  in  the  contract 
as  soon  as  she  revealed  the  relationship. 

“State  government  around  here  still 
amazes  me  with  how  it  operates  toward 
conflicts  of  interest,”  said  Barry.  “People 
just  don’t  get  it.” 

Jennen  blamed  cash  flow  problems 
and  his  March  16,  2006  divorce  for  his 
company’s  problems  in  fulfilling  the 
TDOC  contract.  According  to  Jennen,  he 
and  Butler  are  now  engaged  but  have  not 
set  a wedding  date.  FJ 

Source:  The  Tennessean. 
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Illinois  DOC  Capitulates  On  Prison  Newspaper  Ban 

by  John  E.  Dannenberg 


The  Illinois  Department  of  Correc- 
tions (IDOC)  settled  a publisher’s 
civil  rights  complaint  challenging  the 
arbitrary  ban  of  Stateville  Speaks,  a na- 
scent newspaper  containing  writings  by 
IDOC  prisoners.  The  IDOC  amended  its 
mail  regulations  regarding  “unacceptable 
publication”  reviews  (20  111.  Adm.  Code 
§ 525.230)  to  provide  advance  censorship 
notice  to  the  publishers  and  the  right 
to  file  objections.  Additionally,  IDOC 
agreed  to  pay  the  plaintiff’s  attorney  fees 
of  $15,000. 

William  Ryan,  a retired  director  of  Il- 
linois’ child  protective  services  department 
and  now  a volunteer  advocate  for  prison- 
ers and  their  need  for  constructive  outlets 
while  incarcerated,  resurrected  the  ten-year 
dormant  Stateville  State  Prison  newspaper 
by  publishing  Stateville  Speaks.  Initially, 
he  sponsored  an  essay  contest  for  IDOC 
prisoners,  35  of  whom  submitted  entries.  A 
distinguished  panel  of  community  journal- 
ists evaluated  the  entries  and  found  them 
so  well  done  that  Ryan  compiled  them  into 
a book  in  2004,  Lockdown  Prison  Heart 
[profits  from  which  went  to  a fund  for 
reconciliation  between  victims  of  violent 
crimes  and  their  perpetrators]. 

Encouraged  by  the  essay  response, 
Ryan  met  with  IDOC  administrator  Bar- 
bara Hurt  to  gain  approval  to  restart  the 
Stateville  newspaper  inside  the  walls.  After 
Hurt  grumbled  about  publishing  costs, 
Ryan  gained  donors  to  sponsor  the  paper. 
In  December  2003,  IDOC  Chief  of  Opera- 
tions Ian  Oliver  notified  Ryan  that  Stateville 
Speaks  had  been  approved.  But  one  month 
later,  after  Oliver  had  left  IDOC,  Ryan  was 
told  by  Oliver’s  replacement,  Sergio  Molina, 
that  IDOC  had  now  reneged  because  of 
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alleged  added  costs  to  guard  prisoner  news- 
paper workers  outside  of  their  cells. 

By  March  2004,  Ryan  privately 
printed  two  hundred  copies  of  Stateville 
Speaks,  containing  constructive  articles 
about  the  evils  of  drug  use,  self-improve- 
ment and  religion,  rehabilitation  through 
therapy,  poems  about  remorse  and  sorrow, 
and  a social  commentary  on  the  injustice 
of  racial  discrimination  and  economic 
inequities.  Ryan  delivered  copies  to  IDOC 
administrators  and  to  the  Governor  of  Il- 
linois, asking  for  permission  to  distribute 
the  paper  to  Stateville  prisoners.  Hearing 
no  response  in  three  weeks,  Ryan  mailed 
copies  to  five  Stateville  prisoners,  with  100 
more  on  his  mailing  list. 

IDOC  rejected  the  mailed  copies  and 
returned  them  to  Ryan  as  “unauthorized 
material.”  Answering  for  the  Governor, 
IDOC  publications  review  committee 
manager  Terri  Anderson  stated  simply 
that  “major  priorities  at  Stateville  is  [sic] 
the  safe  and  secure  operation  of  managing 
the  Level  1 maximum  security  facility.” 
Five  months  later,  after  Ryan  appealed  to 


the  committee,  it  rejected  Stateville  Speaks 
as  containing  material  “detrimental  to 
security,  good  order,  rehabilitation  or 
discipline  or  it  might  facilitate  criminal  ac- 
tivity or  be  detrimental  to  mental  health” 
(verbatim  language  from  the  then  extant 
version  of  § 525.230(b)).  Lacking  any 
administrative  appeal  process  to  challenge 
this  denial,  Ryan  sued  under  42  U.S.C.  § 
1983  and  the  Illinois  Civil  Rights  Act, 
claiming  First  Amendment  violations  as 
to  suppression  of  free  speech  and  Due 
Process  claims  as  to  the  lack  of  an  appeals 
process  to  object  to  rejections. 

In  settling  the  suit  in  November  2006, 
IDOC  revised  § 525.320(c)  to  provide  for 
written  notice  of  rejection  to  the  aggrieved 
prisoner  and  to  the  publisher  within  30 
days,  after  which  time  the  prisoner  may 
submit  a supportive  statement  within 
seven  days  and  the  publisher  may  object 
within  21  days.  Ryan  was  ably  represented 
for  two  years  by  Chicago  attorney  Alan 
Mills  of  Uptown  People’s  Law  Center. 
See:  Rvan  v.  Walker,  U.S.D.C.  (N.D.  111.) 
Case  No.  04C4635.FI 
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Corruption  and  Violence  Plague  South  Africa’s  Post- Apartheid  Prisons 


Corruption  plagues  South  African 
(SA)  prisons  at  every  level  as 
prisoners  suffer  violence  and  torture  from 
both  prisoners  and  warders  alike. 

Former  high  court  judge  Thabani  Jali 
was  commissioned,  in  2003,  to  launch  an 
extensive  probe  of  SA  prisons.  His  five 
volume,  3,500  page  report  was  so  unset- 
tling that  Correctional  Services  Minister 
Ngconde  Balfour  launched  his  own  futile 
attempt  to  defuse  its  explosive  findings. 

On  September  16, 2006,  two  days  be- 
fore the  Jali  Report  was  released,  Balfour 
optimistically  reported  that  the  country’s 
prisons  had  either  implemented  or  were  in 
the  process  of  implementing  60%  of  the 
report’s  recommendations. 

Two  days  later  Balfour  submitted  only 
a 61 -page  version  of  the  Jali  Report  to 
Parliament.  Names  of  allegedly  corrupt 
officials  were  not  included  in  Balfour’s 
“distilled”  version. 

Committee  chairperson  Dennis 
Bloem  complained  that  the  incomplete 
version  prevented  Parliament  from  imple- 
menting proper  oversight.  Balfour  cited 
the  need  to  provide  accused  officials  an 
opportunity  to  defend  themselves  as  a 
defense  of  his  version  of  the  report. 

On  October  21,  2006,  Judge  Jali  ac- 
cused Balfour  of  doctoring  the  report  in 
an  attempt  to  cover  up  the  extensive  fraud, 
corruption  and  organized  crime  pervading 
SA  prisons. 

Corruption  headed  the  concerns  of 
the  Jali  Report.  Pietermaritzburg  prisons 
were  termed  especially  “ungovernable.” 
But  the  explanation  behind  the  chaos  is 
more  compelling. 

In  1994,  when  conservative  whites 
were  being  replaced  with  progressive 
blacks  the  Police  and  Prisons  Civil  Rights 
Union  (Popcru)  maneuvered  and  manipu- 
lated its  way  into  power. 

“Secret  meetings  were  held  to  or- 
chestrate which  senior  positions  Popcru 
members  should  be  appointed  and  so 
infuse  Popcru  influence  into  the  depart- 
ment,” reads  the  report.  Under  pressure 
from  Popcru  most  of  the  original  “senior 
staff  simply  never  returned  to  work  and 
were  then  replaced  by  Popcru  appoin- 
tees.” 

The  ensuing  power  shifts  left  major 
gaps  in  security  as  corrupt  union  members 
accepted  bribes  from  gang  members  and 
individuals. 


by  Gary  Hunter 

Gangs  pervade  much  of  the  Western 
Cape  both  inside  and  outside  of  prison. 
Warders  as  well  as  prisoners  are  often 
gang  members.  In  some  cases  gangs  are 
used  to  enforce  discipline  inside  prisons. 

“Sex  is  a tradable  commodity  in 
prison,”  says  the  report.  “Vulnerable 
young  prisoners  become  sex  slaves  whilst 
incarcerated.  Prison  warders  sell  them  to 
the  highest  bidders.” 

One  prisoner  who  complained  of  be- 
ing sodomized  by  two  gang  members  at 
Pietermaritzburg’s  Grootvlei  prison  was 
then  sodomized  by  the  warder  taking  the 
complaint. 

The  report  describes  another  instance 
in  which  49  prison  employees  were  dis- 
missed for  theft,  intimidation  and  for 
charging  prisoners  a fee  to  have  sex  with 
their  wives  and  girlfriends.  Those  em- 
ployees were  eventually  reinstated  to  their 
jobs  by  the  provincial  commissioner  on 
“humanitarian  grounds.” 

Another  prisoner,  nicknamed  Mac- 
Gyver,  after  the  ’80s  TV  show  character 
known  for  his  impossible  feats,  has  escaped 
six  times  from  high  security,  Eastern  Cape 
prisons.  But  escapes  are  seldom  impossible 
for  prisoners  with  enough  money. 

One  Johannesburg  warden  charged 
prisoners  between  R10  000  and  R200  000 
for  their  illegal  freedom.  (Rand-to-dollar 


In  June  1999,  the  American  Civil 
Liberties  Union  (ACLU)  won  a suit 
against  Chicago’s  Cook  County  to  abate 
unconstitutionally  sordid,  unsafe  and  abu- 
sive conditions  at  its  Juvenile  Temporary 
Detention  Center  ( JTDC),  conditions  that 
had  been  tied  to  staff  improprieties  and 
inaction.  But  as  of  June  2006,  conditions 
were  still  so  rife  that  the  overseeing  federal 
court  had  to  issue  an  Agreed  Supple- 
mental Order  (ASO)  to  bring  JTDC  into 
compliance  within  60  days.  In  spite  of 
the  ASO,  the  court’s  monitor  reported 
that  JTDC  staff  were  continuing  to  resist 
many  of  the  ordered  changes,  and  asked 
the  court  to  intervene. 

To  settle  the  suit,  Cook  County 
agreed  in  2002  to  correct  gross  deficiencies 


ratio  is  approximately  6 1/2-to-l) 

The  Jali  report  also  noted  misman- 
agement leading  to  gross  overcrowding. 
Bizana  prison  operates  at  400%  capacity. 
Sixty  prisoners  share  a single  toilet.  Lucky 
prisoners  sleep  two  to  a bed;  the  rest  sleep 
on  a concrete  floor.  All  Bizana  prisoners 
sleep  in  shifts. 

Yet,  80km  away  from  Bizana  is  a 
prison  only  7%  full. 

The  Jali  report  also  decries  the  con- 
ditions of  SA  super  maximum  (C-max) 
prisons  saying  they  propagate  solitary 
confinement  and  torture.  The  report  calls 
for  their  immediate  closure. 

Balfour  strongly  insists  C-max  pris- 
ons are  necessary  to  hold  “those  who  are 
a danger  to  society.” 

As  prison  officials  and  politicians 
point  fingers  and  pass  blame  for  the  chaos 
and  corruption  that  pervades  their  post- 
apartheid prison  system  it  is  questionable 
whether  prisoners  or  politics  present  the 
greatest  danger.  What  is  most  ironic  is 
that  apparently  South  African  prisoners 
fared  better  in  the  prisons  of  the  apartheid 
regime  than  under  the  post  apartheid 
government,  many  of  whose  officials  are 
themselves  former  prisoners. 

Sources:  Business  Day;  Mail  & Guardian; 
The  Mercury 


in  sanitation,  maintenance,  mental  health 
care,  parental  interface,  student  training 
and  even  abuse  of  the  children.  Tailing  to 
comply,  JTDC  was  ordered  in  the  June 
2006  ASO  to  generate  a compliance  plan 
of  action  within  60  days.  Brenda  Welch 
(former  warden  at  the  Joliet  Correctional 
Center  and  principal  at  the  DuPage  Coun- 
ty Children’s  Center)  was  appointed  as 
court  monitor.  The  new  plan  gave  JTDC 
eight  months  to  comply  with  the  2002 
settlement  and  the  ASO.  Separately,  the 
LBI  and  Illinois  Attorney  General  have 
begun  investigations  into  possible  civil 
rights  violations  and  accounting  fraud 
at  JTDC. 

The  compliance  team  of  experts  has 
as  its  goal  the  elimination  of  the  pervasive 


Chicago  Juvenile  Detention  Center  Workers 
Resist  Court-Ordered  Reforms 
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climate  of  violence  and  chaos  at  JTDC, 
where  an  average  of  450  children  are 
detained  awaiting  trial.  The  difference 
between  the  2002  settlement  to  “design 
a plan”  and  the  2006  order  to  comply  is 
that  now  benchmarks  of  performance  are 
levied  upon  JTDC  via  the  ASO’s  Modi- 
fied Improvement  Plan  (MIP).  Progress 
reports  are  due  to  the  court  every  30  days. 
Within  21  days  after  the  June  Order,  staff 
members  identified  with  abuse  complaints 
shall  be  given  rigorous  training.  Pend- 
ing completion  of  that,  they  are  to  be 
removed  from  contact  with  the  children. 
Importantly,  within  75  days  after  the 
ASO,  JTDC  must  transfer  all  aspects  of 
health,  dental  and  mental  health  services 
to  the  Cook  County  Bureau  of  Health 
Services.  The  court  will  review  progress 
at  the  8-month  benchmark.  The  ASO 
provides  that  it  will  remain  in  effect  until 
at  least  March  1,  2009,  subject  to  review 
again  in  five  years. 

However,  the  response  of  JTDC  to 


the  tough  stance  taken  by  the  court  has 
been  at  best  tepid.  Court  monitor  Welch 
reported  in  July  2006  that  workers  and 
administrative  officers  continued  to  al- 
low unsafe  and  unsanitary  conditions.  In 
addition,  over  twelve  accused  abusers  re- 
mained on  staff  without  the  court-ordered 
training.  In  her  eight-page  June  30,  2006 
status  report,  Welch  wrote,  “Adminis- 
trative staff  was  somewhat  defensive 
regarding  present  practices  and  resistive 
to  new  ideas.”  “Focus  group”  sessions 
were  poorly  attended  by  key  managers, 
she  added.  But  the  underlying  health  and 
treatment  of  the  children  detainees,  the 
essence  of  the  court’s  angst,  remained  elu- 
sive. “Basic  safety,  sanitation  and  security 
procedures  are  not  currently  enforced.  The 
lack  of  security  creates  a dangerous  envi- 
ronment for  staff  and  residents.”  Welch 
specifically  referred  to  unlocked  doors, 
absent  staff,  and  toilets  clogged  with  feces. 
A June  17, 2006  search  turned  up  smoking 
paraphernalia,  pornography,  shanks  and  a 


large  amount  of  marijuana.  Even  bullets 
had  been  found  in  a detainee’s  clothing  a 
few  weeks  earlier.  And  often,  medical  care 
was  either  not  conducted  or  documented. 
Nonetheless,  JTDC  Supervisor  Jerry 
Robinson  insisted  that  he  had  “complied 
with  all  recommendations.”  Robinson 
was  likely  to  lose  his  job  as  a result  of  the 
ASO,  sources  said. 

The  ACLU  will  continue  to  bring 
these  discrepancies  to  the  court’s  attention 
and  gain  whatever  further  enforcement 
powers  are  needed  to  overcome  JTDC 
staff’s  recalcitrance.  Between  pressure 
from  the  monitors,  the  court,  the  FBI 
and  the  Illinois  Attorney  General,  the 
sordid  history  of  malfeasance  at  JTDC 
should  hopefully  trend  towards  constitu- 
tional standards.  See:  Doe  v.  Cook  County, 
U.S.D.C.  (N.D.  111.),  Case  No.  99-C-3945, 
Agreed  Supplemental  Order  (2006).  FI 

Other  sources:  Chicago  Tribune,  Associ- 
ated Press. 


Maryland’s  Public  Information  Act  Exempt  from 
Administrative  Exhaustion  Requirements 


The  Maryland  Court  of  Appeals 
has  held  that  a prisoner  is  not 
required  to  exhaust  administrative  rem- 
edies to  bring  an  action  under  the  Public 
Information  Act. 

Before  the  Court  was  a case  filed 
by  Richard  C.  Massey,  Jr.,  a prisoner 
at  Maryland’s  Western  Correctional 
Institution  (WCI).  Massey  sought  from 
WCI’s  warden  public  records  on  contracts 
pertaining  to  health  services,  canteen 
services  and  photocopying  services.  After 
two  different  requests  seeking  those  docu- 
ments were  not  answered,  Massey  filed 
a complaint  in  circuit  court  to  compel 
disclosure.  That  court  granted  prison  of- 
ficials’ motion  to  dismiss,  and  the  Court 
of  Special  Appeals  affirmed. 

Prison  officials  argued  that  Maryland’s 
Prison  Litigation  Act’s  (PLA)  “exhaustion 
requirement  applies]  to  virtually  every 
kind  of  civil  matter  that  could  be  brought 
by  a DOC  inmate  in  State  Court.”  The 
Court  said  it  had  to  review  three  separate 
statutes  to  make  a ruling. 

The  first  statute,  ch.  210,  created  the 
Inmate  Grievance  Office  for  when  a pris- 
oner “has  a grievance  against  an  official 
or  employee  of  the  Division  of  Correction 
or  the  Patuxant  Institution.”  Next,  the 
Court  looked  to  the  Maryland  Public  In- 
formation Act,  ch.  698  . That  Act  allowed 
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pursuit  of  an  administrative  remedy,  but 
such  “remedy  need  not  be  exhausted  prior 
to  filing  suit  in  the  circuit  court  pursuant 
to  this  article.”  Moreover,  a court  was  to 
expedite  any  action  under  that  Act,  and 
the  “presumption  of  the  statute  is  in  favor 
of  disclosure.”  Finally,  there  was  no  limi- 
tation on  persons,  including  prisoners,  to 
inspect  public  records. 

Finally  the  Court  tuned  to  the  PLA,  ch. 
495.  The  first  words 
of  that  Act  impose 
certain  requirements 
upon  “a  prisoner 
who  files  a civil  ac- 
tion relating  to  the 
conditions  of  con- 
finement.” Massey 
argued  the  PLA  did 
not  apply  to  an  ac- 
tion under  the  Public 
Information  Act  be- 
cause it  was  not  a 
“civil  action”  under 
the  PLA. 

Prison  officials 
did  not  dispute  that 
the  records  sought 
were  public  in  nature, 
and  even  admitted 
the  records  should 
have  been  given  to 


Massey.  The  Court  of  Appeals  held  that  a 
“request  to  inspect  a public  record  does  not 
relate  to  or  involve  a prisoner’s  ‘conditions 
of  confinement.’”  As  such,  the  PLA  and  any 
requirement  to  exhaust  administrative  rem- 
edies did  not  apply  to  a prisoner’s  request  to 
inspect  public  documents. 

The  lower  courts’  judgments  were 
reversed.  See:  Massey  v.  Galley,  392  Md. 
634,  898  A.2d  951  (Md.  2006).  FI 


Prisoner  Rights  Attorney 
Charles  Carbone,  Esq. 

Representing  California  Prisoners 

• Medical  Neglect 

• Criminal  Appeals 

• Parole  Issues 

• Guard  Abuse 

• Civil  Rights 

• SHU 


Charles  Carbone,  Esq. 

PMB  212  - 3128  16th  St. 

San  Francisco,  CA  94103 

415-531-1980 

(Please  write  for  approval  to  call  collect) 
www.charlescarbone.com  or  www.prisonerattorney.com 


33 


April  2007 


California  Sexual  Predators’  Suit  Alleging  Unconstitutional 
Civil  Confinement  Conditions  Survives  Dismissal 


A class  of  600  civilly  committed 
sexually  violent  predators  (SVP) 
sued  the  California  Department  of  Mental 
Health  (DMH)  under  42  U.S.C.  § 1983, 
complaining  of  a litany  of  unconstitutional 
conditions  of  confinement.  When  the  state 
defendants  moved  to  dismiss,  principally 
on  qualified  immunity  grounds,  the  Ninth 
Circuit  U.S.  Court  of  Appeals  largely 
sustained  the  district  court’s  denial  of  the 
motion  in  an  instructive  opinion  that,  at 
the  very  least,  fixed  civilly  committed  SVPs’ 
rights  at  no  less  than  those  of  criminally 
committed  prisoners. 

James  Hydrick  and  29  other  named 
SVP  plaintiffs  confined  at  the  DMH’s 
Atascadero  State  Hospital  (ASH)  at- 
tacked their  confinement  conditions  in 
a sweeping  civil  rights  complaint  filed  in 
U.S.  District  Court  (C.D.  Cal.)  in  1998. 
Plaintiffs  sought  declaratory  and  injunc- 
tive relief  as  well  as  damages.  Having 
been  civilly  committed  to  “cure”  their 
dangerous  sexual  predilections,  they 
were  subject  to  a multi-year  five-phase 
treatment  program  to  earn  their  eventual 
release.  The  program  was  so  arduous, 
however,  that  most  SVPs  refused  it  in 
hopes  that  a jury  will  release  them  at  a 
future  biennial  recommitment  hearing. 
(See:  PLN,  November,  2006,  How  to 
Exit  California’s  Sexual  Predator  Prison: 
Refuse  Treatment).  Their  lawsuit  attacked 
the  conditions  of  confinement  while  either 
undergoing  treatment  or  biding  their  time 
until  the  next  jury  determination. 

Plaintiffs  complained  that  ASH 
force-medicated  them  in  non-emergency 
situations;  reduced  their  access  and 
privilege  levels  to  punish  them  for  refus- 
ing treatment  and  in  retaliation  for  filing 
lawsuits;  put  them  in  restraints  for  non- 
threatening conduct;  subjected  them  to 
public  strip-searches;  failed  to  protect 
SVPs  at  ASH  from  abuse  of  other  (men- 
tal) patients  confined  there;  housed  them 
in  squalid  conditions;  and  forced  them  to 
participate  in  treatment  (while  denying 
adequate  treatment),  thus  converting  their 
civil  commitment  into  an  extension  of 
their  expired  criminal  sentences. 

The  principal  defense  advanced  was 
that  of  qualified  immunity.  Here,  at  the 
pre-discovery  stage,  although  there  was 
precious  little  factual  record  from  which  to 
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make  a ruling,  the  appeals  court  addressed 
each  enumerated  complaint  to  review  the 
district  court’s  denial  of  dismissal.  First, 
it  was  conceded  that  claims  against  state 
actors  for  declaratory  and  injunctive  relief 
are  not  protected  by  the  Eleventh  Amend- 
ment. However,  monetary  damage  claims 
survive  Eleventh  Amendment  immunity 
only  if  they  are  directed  against  state  de- 
fendants in  their  personal  capacity.  Hence, 
the  class  could  sue  accordingly.  Parsing 
the  named  defendants’  actions  as  either 
individual  acts  or  policy,  the  Ninth  Circuit 
concluded  that  plaintiffs  had  sufficiently 
alleged  defendants’  role  in  the  purported 
constitutional  violations  to  survive  a mo- 
tion to  dismiss. 

To  reach  further  conclusions  on 
qualified  immunity,  the  appeals  court 
first  addressed  the  evolving  question  as 
to  whether  it  was  established  by  prec- 
edent that  SVPs  enjoy  at  least  the  same 
constitutional  confinement  protections 
as  do  incarcerated,  prisoners.  Relying  on 
Prison  Legal  News  v.  Lehman , 397  F.  3d 
692,  701  (9th  Cir.  2005),  the  court  noted 
that  it  could  look  outside  the  circuit  where 
no  in-circuit  precedent  controlled,  to  de- 
termine a “trend  in  case  law.”  First,  the 
court  looked  at  the  sub-class  of  all  civilly 
committed  detainees  and  determined  that 
it  did  not  follow  that  rights  of  SVPs  were 
necessarily  coextensive  with  those  of  other 
civil  detainees.  But  in  examining  each  of 
the  complaints  of  privilege  reduction, 
harassment  by  ASH  personnel,  retaliation 
for  filing  legal  actions,  excessive  property 
searches  and  seizures,  and  denial  of  access 
to  the  law  library,  the  court  concluded, 
on  First  and  Fourteenth  Amendment 
grounds,  that  this  behavior  was  so  well 
developed  in  case  law  for  prisoners  that 
no  reasonable  DMH  defendant  could  have 
reasonably  believed  that  he  could  similarly 
mistreat  SVPs. 

The  Ninth  Circuit  noted  that  there 
may  even  be  a First  Amendment  right 
not  to  participate  in  treatment,  based 
upon  language  in  California’s  SVP  Act. 
That  is,  if  one  participates,  he  must  sign 
a statement  saying  he  is  sick  and  needs 
treatment  to  be  released,  but  if  he  refuses 
to  sign  his  refusal  will  be  used  as  evidence 
against  his  release  in  any  future  biennial 
recommitment  hearing.  However,  because 


case  law  precedent  was  still  “volatile,” 
the  appellate  court  restricted  plaintiffs’ 
complaint  on  these  express  issues  to  de- 
claratory and  injunctive  relief,  granting 
the  defendants  qualified  immunity  against 
monetary  damages. 

As  to  plaintiffs’  Fourth  Amendment 
claim  against  unreasonable  searches  and 
the  use  of  force,  the  appeals  court  held 
that  because  this  protection  “extends  to 
incarcerated  prisoners,”  it  “certainly  ex- 
tends to  SVPs.”  And  since  the  protection 
for  prisoners  was  well  settled,  qualified 
immunity  would  therefore  not  protect  de- 
fendants here  against  the  SVP’s  claims. 

Double  Jeopardy  and  Ex  Post  Facto 
claims  were  determined  to  be  foreclosed 
by  the  California  Supreme  Court’s  hold- 
ing in  Hubbart  v.  Superior  Ct.,  19  Cal.  4th 
1138,  1171  (1999).  Similarly,  the  Ninth 
Circuit  found  that  plaintiffs’  Eighth 
Amendment  claims  were  foreclosed  by 
Seling  v.  Young,  531  U.S.  250, 267  (2001). 
But  the  court  declared  this  a “small  vic- 
tory for  Defendants,”  noting  that  the  same 
concerns  could  be  attacked  via  Fourteenth 
Amendment  due  process  claims. 

In  this  regard,  the  appellate  court 
found  that  a claim  was  stated  under 
procedural  due  process  rights  for  depriva- 
tions taken  without  adequate  notice  of  or 
opportunity  to  respond  to  accusations  of 
alleged  sanctionable  conduct.  Specifically, 
the  court  held  that  SVPs  were  protected 
under  the  Fourteenth  Amendment  pro- 
cedural due  process  clause.  This  included 
challenges  to  involuntary  medication  of 
psychotropic  drugs.  Plaintiffs  fared  equal- 
ly well  as  to  their  substantive  due  process 
claims,  including  unsanitary  conditions 
and  abuses  by  other  DMH  patients  and  by 
DMH  staff  (e.g.,  being  targeted  because 
they  were  sex  offenders).  For  such  abuses, 
the  Ninth  Circuit  held  that  qualified  im- 
munity would  “not  be  appropriate.”  “The 
Fourteenth  Amendment  requires  that 
civilly  committed  persons  not  be  subjected 
to  conditions  that  amount  to  punishment. 
...  It  is  clearly  established  that  substantive 
due  process  protections  of  the  Fourteenth 
Amendment  apply  to  SVPs.”  And  surely, 
the  court  observed,  conduct  that  sinks 
below  those  protections  afforded  prison- 
ers under  the  Eighth  Amendment  plainly 
supports  a claim  of  violation  of  rights 
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under  the  Fourteenth  Amendment. 

Equal  protection  claims  as  to  being 
hired  for  institutional  jobs  was  left  to  the 
district  court  to  resolve,  including  determi- 
nation of  whether  “heightened  scrutiny” 
principles  should  attach.  The  right  to 
counsel  (Sixth  Amendment)  and  access 
to  the  courts  (Fourteenth  Amendment) 
claims  that  related  to  the  denial  of  private 
communications  with  attorneys  and  to  law 
library  access  were  found  protectable,  and 
hence  not  subject  to  dismissal.  Similarly, 
the  right  to  privacy  (public  strip  searches) 
survived  dismissal. 

Finally,  the  appeals  court  rejected  de- 
fendants’ argument  that  their  “reasonable 


but  mistaken”  belief  of  the  constitutional- 
ity of  their  conduct  would  save  them.  “We 
do  not  adhere  to  the  theory  that  ‘every  dog 
is  entitled  to  one  bite.’”  Accordingly,  the 
Ninth  Circuit  affirmed  the  district  court 
in  large  part.  Readers  should  note  that 
this  is  not  a ruling  on  the  merits  of  the 
SVPs’  claims,  but  permits  such  claims  to 
be  factually  developed  and  submitted  to 
a trier  of  fact.  See:  Hvdrick  v.  Hunter,  449 
F.3d  978  (9th  Cir.  2006).  The  Ninth  Circuit 
subsequently  filed  an  amended  opinion 
with  an  amended  concurrence/dissent; 
however,  the  substance  of  the  ruling  was 
not  altered.  See:  Hvdrick  v.  Hunter,  466 
F.3d  676  (9th  Cir.  2006).  P 


California  Prisoner  Fed  Finger  Settles 
with  Florida  Food  Manufacturer 


On  January  3 1 , 2006,  a Florida  food 
company  reached  a confidential 
settlement  agreement  with  a California 
state  prisoner  who  found  a three-quarter 
inch  long  human  finger  tip  in  one  of  the 
company’s  prepackaged  meals. 

While  confined  in  isolation  at  Cali- 
fornia’s Pelican  Bay  Prison 
on  March  20,  2005,  pris- 
oner Felipe  Rocha  was 
provided  a SunMeadows 
prepackaged  meal  tray  that 
was  manufactured  by  GA 
Food  Services.  As  he  ate  the 
included  cornbread,  Rocha 
noticed  a crunchy  object.  Fie 
spit  it  out,  and,  to  his  horror, 
realized  he’d  been  eating  the 
end  of  a human  finger. 

The  company  acknowl- 
edged responsibility  and 
expressed  their  “deepest 
apologies”  in  a March  29, 

2005,  letter  to  Rocha.  The 
letter  confirmed  that  an  em- 
ployee had  cut  off  the  tip 
of  his  finger  on  the  date  the 
meal  was  manufactured  and 
detailed  how  it  had  come 
to  be  included  in  the  meal 
despite  their  best  efforts  to 
thoroughly  sanitize  the  pro- 
duction equipment. 

On  July  20, 2005,  Rocha 
filed  suit  in  the  U.S.  District 
Court  for  the  District  of 
California  seeking  compen- 
satory and  other  damages 
for  his  resultant  physical  and 
emotional  injuries.  GA  Food 
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Services,  not  surprisingly,  settled  with 
Rocha  for  an  undisclosed  sum. 

Rocha  was  represented  by  Mark  E. 
Merin  of  the  Law  Office  of  Mark  Merin 
in  Sacramento.  See:  Rocha  v.  GA  Food 
Services,  Inc.,  USDC  ND  CA,  Case  No. 
3:05-cv-02960-WHA.  FJ 
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Ninth  Circuit:  Before  Conducting  Warrantless  Parole  Search,  Police 
Need  Probable  Cause  to  Believe  Parolee  Lives  There 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  has  held  that  “before 
conducting  a warrantless  search  pursuant 
to  a properly  imposed  parole  condition, 
law  enforcement  officers  must  have  prob- 
able cause  to  believe  that  the  parolee 
resides  at  the  house  to  be  searched.”  The 
court  distinguished  this  from  the  separate 
(and  unsettled)  issue  of  whether  those  of- 
ficers also  needed  particularized  suspicion 
of  wrongdoing  before  conducting  such 
a search  - a question  the  U.S.  Supreme 
Court  had  recently  accepted  on  certio- 
rari (Sampson  v.  California,  126  S.Ct.  34 
(2005)). 

Darla  Motley  was  the  girlfriend  of 
parolee  Janae  Jamerson.  When  Jamer- 
son,  a Four  Trey  Crips  gang  member, 
was  paroled  on  February  20,  1998,  he 
moved  in  with  Motley.  On  February  3, 
1999,  he  was  violated  and  taken  back 
into  custody.  On  March  18,  1999,  a 
crime  task  force  of  Los  Angeles  police 
(LAPD),  federal  ATF  and  Califor- 
nia parole  agents  group-searched  ten 
residences  in  the  crime-ridden  Newton 
Street  area  of  Los  Angeles.  They  had  Ja- 
merson’s  last  listed  address  as  Motley’s, 
and,  notwithstanding  that  Jamerson  was 
already  in  custody,  hit  Motley’s  home. 

The  two  ATF  agents  covered  the  back 
door  while  parole  agent  Guadalupe  San- 
chez and  LAPD  officer  Gregory  Kading 
knocked  on  the  front  door.  When  Motley 
answered,  Kading  said  he  had  a warrant 
to  search  the  residence  (a  lie).  Motley  told 
Kading  that  Jamerson  was  in  custody; 
Kading  replied  that  he  had  been  released 
three  days  earlier  (another  lie).  She  told 
Kading  that  only  she  and  her  5-week-old 
son  lived  there.  The  officers  threatened 
to  arrest  Motley  and  to  put  the  infant  in 
protective  custody  if  she  didn’t  let  them 
in.  Then,  the  officers  drew  their  guns  and 
entered,  one  bravely  training  his  gun  on 
the  5-week-old  infant  for  twenty  min- 
utes while  the  others  searched  the  house 
(“looking  for  Jamerson”).  When  the 
search  party  left,  Motley  called  Jamerson’s 
parole  agent,  Ms.  Smith,  who  informed 
Motley  that  she  had  not  authorized  the 
search  and  confirmed  that  he  was  still  in 
custody. 

Motley  sued  the  officers  under  42 
U.S.C.  § 1983  on  behalf  of  herself  and 
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infant  son,  alleging  that  the  officers  had 
violated  their  Fourth  Amendment  and 
Equal  Protection  rights  and  had  used 
excessive  force,  and  were  therefore  liable 
under  Monell  v.  Department  of  Social 
Services,  436  U.S.  658  (1978).  The  District 
Court  (C.D.  Cal.)  granted  the  officers’ 
motion  for  summary  judgment,  ruling 
that  they  were  immune  from  suit.  Motley 
appealed. 

As  a threshold  matter,  the  Ninth 
Circuit  noted  that  normally  it  would  fol- 
low Saucier  v.  Katz,  533  U.S.  194  (2001) 
to  screen  an  officer’s  qualified  immunity 
defense,  to  first  determine  if  a constitu- 
tional right  had  in  fact  been  violated, 
and  only  then  look  at  whether  that  right 
was  clearly  established  at  the  time  of  the 
alleged  violation.  But  here,  both  parties 
agreed  that  rights  had  been  violated,  and 
the  court  was  asked  to  entertain  only  the 
second  Saucier  prong.  That  second  ques- 
tion, however  (whether  agents  needed 
to  know  that  the  person  sought  actually 
lived  at  a residence  before  conducting 
a search),  was  inextricably  intertwined 
with  another  question,  i.e.,  whether  such 
officers  needed  particularized  suspicion 
of  wrongdoing  as  well.  (In  this  case  the 
parties  agreed  there  was  none).  Unfor- 
tunately, the  latter  question  remained 
undecided  pending  the  U.S.  Supreme 
Court’s  review  in  Sampson.  Therefore,  the 
Ninth  Circuit  elected  not  to  make  a sua 
sponte  determination  on  the  first  Saucier 
prong  (as  case  law  normally  required) 
before  reaching  the  “known  residence” 
question. 

The  Ninth  Circuit  relied  upon  Fourth 
Amendment-based  cases  relating  to  pro- 
bation search  violations,  from  which  it 
reasoned  that  “requiring  officers  to  have 
probable  cause  to  believe  that  a parolee 
resides  at  a particular  address  prior  to 
conducting  a parole  search  protects 
the  interests  of  third-parties.”  Indeed, 
third-party  Motley’s  Fourth  Amend- 
ment “search  and  seizure”  rights  had 
plainly  been  trampled  by  the  agents’  sham 
“search”  for  a person  whom  they  already 
had  in  custody.  Finding  this  repugnant  to 
the  Fourth  Amendment,  the  court  held 
that  such  searches  are  unconstitutional 
unless  the  officers  have  probable  cause  to 
believe  that  the  parolee  is  a resident  of  the 


house  to  be  searched. 

But  the  officers  insisted  nonetheless 
that  they  did  believe  Jamerson  lived  with 
Motley.  One  defense  an  officer  may  raise  is 
that  competent  sources,  such  as  other  law 
enforcement  agencies,  informed  him  that 
Jamerson  lived  there.  The  Ninth  Circuit 
agreed  with  the  district  court  that  the  offi- 
cers’ reliance  upon  their  sources  appeared 
objectively  reasonable  and  taken  in  good 
faith,  noting  that  the  very  term  “probable 
cause”  deals  with  just  that  - probabilities. 
Moreover,  the  officers  were  entitled  to 
maintain  their  belief  in  Jamerson’s  resid- 
ing at  Motley’s  residence  until  they  were 
presented  with  convincing  information 
otherwise. 

Having  established  that  the  officers 
did  have  probable  cause  to  believe  Jam- 
erson lived  with  Motley,  the  appellate 
court  then  dealt  with  whether  a search 
authorization  must  be  pre-conditioned 
by  a need  for  “particularized  suspicion  of 
wrongdoing.”  But  Saucier  requires  that  in 
order  to  hold  the  officers  liable  for  lack  of 
“particularized  suspicion  of  wrongdoing,” 
that  doctrine  must  first  have  been  clearly 
established  in  prior  law.  Since  that  very 
question  was  admittedly  open  in  Sampson, 
it  was  plainly  not  “clearly  established,” 
and  the  officers  therefore  could  not  be 
held  liable  under  § 1983. 

Such  immunity  did  not  apply,  how- 
ever, to  the  claim  of  unreasonable  use  of 
force.  The  Ninth  Circuit  cited  precedent 
permitting  an  initial  sweep  with  a weapon 
in  a known  gang  member’s  house,  but 
held  that  that  would  not  justify  the  subse- 
quent twenty-minute  training  of  the  gun 
on  the  infant.  The  appeals  court  reversed 
and  remanded  on  that  constitutional 
violation.  It  further  held  that  Kading  had 
no  qualified  immunity  because  “any  rea- 
sonable officer  should  have  known  that 
holding  an  infant  at  gunpoint  constituted 
excessive  force.”  But  the  Ninth  Circuit 
dismissed  co-defendants  LAPD  police 
chiefs  Gates  and  Parks,  as  there  was  no 
evidence  that  LAPD  had  a municipal 
policy  dictating  such  excessive  force.  The 
district  court’s  earlier  dismissal  of  Kad- 
ing was  therefore  reversed  and  remanded 
solely  on  the  excessive  force  claim.  See: 
Motley  v.  Parks , 432  F.3d  1072  (9th  Cir. 
2006). 
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BOP  Mail  Rule  Banning  Internet  Downloads  and  Soft  Cover 
Publications  Not  Sent  by  Publisher  Held  Unconstitutional 


On  October  26,  2006,  in  an  un- 
published order,  the  U.S.  District 
Court  (D.  Colo.)  held  that  28  C.F.R.  § 
540.71(a)(2),  which  restricts  Bureau  of 
Prisons  (BOP)  prisoners  from  receiving 
soft  cover  publications  unless  they  come 
directly  from  the  publisher,  a book  club  or 
a bookstore,  satisfies  no  legitimate  peno- 
logical interest  and  therefore  violated  the 
prisoners’  First  Amendment  rights. 

Mark  Jordan,  a BOP  prisoner  at 
ADX  Florence,  was  refused  mail  de- 
livery containing  a 120-page  internet 
essay  series  entitled  “Justice  Denied,” 
photocopies  of  two  magazine  articles 
and  clippings  from  articles.  None  of 
these  materials  advanced  prison  gangs, 
escape,  racism  or  hatred,  or  contained 
pornography.  Jordan  brought  his  civil 
rights  claims  in  federal  district  court  in 
November  2003.  The  case  went  to  a one- 
day  bench  trial  in  July  2006. 

The  court  made  findings  of  fact 
that  (1)  in  January,  2003,  the  BOP 
amended  § 540.71  to  include  “[a]t  medium 
security,  high  security  and  administra- 
tive institutions,  an  inmate  may  receive 
soft-cover  publications  (for  example, 
paperback  books,  newspaper  clippings, 
magazines  and  other  similar  items)  only 
from  the  publisher,  from  a book  club,  or 
from  a bookstore;”  (2)  the  regulation’s 
stated  purpose  was  “to  reduce  the  amount 
of  contraband  introduced  into  Fed- 
eral prisons;”  (3)  Jordan  was  refused  the 
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above-mentioned  mail;  (4)  Jordan  had  ful- 
ly exhausted  his  administrative  remedies; 
(5)  in  July  2002,  when  originally  proposing 
the  amended  § 540.71,  BOP  included  in  its 
definition  of  “softcover  materials,”  “clip- 
pings, items  in  paper  folders,  pamphlets, 
catalogs,  brochures  and  other  items  of 
a similar  nature;”  and  (6)  testimony  of 
Florence  staffer  Mary  Sosa  revealed  that 
ADX  had  narrowed  this  definition  sua 
sponte  to  exclude  the  now  contested  ar- 
ticles. Nonetheless,  former  ADX  Inmate 
Systems  Manager  John  Lee  testified  that  it 
was  no  more  likely  that  contraband  would 
surface  in  a one-page  internet  print-out  or 
news  clipping  than  in  a one-page  letter, 
nor  would  it  take  more  time  to  search  the 
former  than  the  latter. 

In  January  2006,  Florence’s  Warden 
issued  a memorandum  of  guidance  “due 
to  unsettled  judicial  issues”  [presumably 
the  instant  pending  lawsuit]  that  read, 
“Inmates  will  be  permitted  to  receive 
incoming  correspondence  containing 
newspaper  or  magazine  clippings  from 
non-commercial  sources”  [subject  to 
institutional  security  and  mail  volume 
concerns].  But  no  official  change  to  § 
540.71  was  issued  by  the  BOP. 

After  hist  determining  that  the  suit 
was  not  rendered  moot  by  the  Warden’s 
adoption  of  this  new  internal  policy,  the 
court  proceeded  to  analyze  Jordan’s  claims 
under  the  four-part  test  of  Turner  v.  Saflev, 
482  U.S.  78,  89-90  (1987).  Although  the 


court  readily  found  that  internet  publica- 
tions were  fully  protected  under  the  First 
Amendment,  it  observed  that  prisoners 
were  still  subject  to  a “legitimate  peno- 
logical interest”  restriction.  Reviewing  the 
hist  Turner  factor,  the  court  found  there 
was  simply  no  valid,  rational  connection 
to  § 540.71 ’s  source  restrictions,  other 
than  as  to  quantity  or  content.  The  court 
found  the  second  Turner  factor  unmet,  in 
that  no  ready  alternative  to  this  source  of 
information  was  proffered  by  defendants. 
(The  court  cited  favorably  to  PLN’s  recent 
case,  Jacklovich  v.  Simmons,  392  F.3d  420 
(10th  Cir.  2004))  for  the  proposition  that 
TV  or  radio  access  was  not  a substitute 
for  reading  newspapers  and  magazines.) 
Under  Turner’s  third  factor,  no  evidence 
existed  that  these  items  would  materi- 
ally affect  guards  or  the  allocation  of 
prison  resources.  Finally,  the  court  found 
the  fourth  Turner  factor  was  met  (the 
existence  of  a ready  alternative  to  the 
regulation)  by  the  Warden’s  own  January 
2006  memorandum. 

Accordingly,  the  court  held  that  § 
540.71(a)(2)  was  overbroad  and  was  not 
saved  by  Turner.  It  entered  a judgment 
declaring  28  C.F.R.  § 540.71(a)(2)  to  be 
unconstitutional  as  to  Jordan’s  issues  and 
permanently  enjoined  the  BOP  from  en- 
forcing this  restrictive  regulation  against 
him.  See:  Jordan  v.  Hood,  U.S.D.C.  (D. 
Colo.),  Case  No.  03-cv-02320-PSF-MJW. 
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Marin  County,  California  Settles  Wrongful  Jail  Death  For  $1  Million 


Marin  County,  California  settled 
with  the  surviving  family  of 
a man  who  died  after  being  hog-tied 
upon  his  arrest  by  Marin  County  Sheriff 
deputies. 

Cary  Grime  was  a pedestrian  at  2 a.m. 
in  the  city  of  Novato  on  August  17, 2003. 
He  was  observed  by  Sheriff’s  Deputy 
Jonathan  Harrison,  who  suspected  Grime 
of  being  drunk  in  public.  After  Harrison 
had  had  verbal  contact  with  Grime,  Grime 
turned  and  walked  away.  Harrison  arrested 
the  unarmed  Grime  by  rushing  hint  from 
behind  and  knocking  him  to  the  ground. 
There,  Harrison  put  Grime  in  a prone 
position  and  physically  held  his  head 
and  neck  down.  Deputy  Michael  Blasi 
joined  him  and  the  two  reportedly  beat 
and  otherwise  severely  physically  abused 
the  pinned-down  5’6”  145  lb.  Grime.  De- 
spite Grime’s  screams  and  pleas  for  help, 
Harrison  and  Blasi  hog-tied  Grime  and 
put  him  on  his  stomach  in  the  police  car. 
(Many  law  enforcement  agencies  prohibit 
hog-tying,  but  not  Marin  County.) 

At  the  jail,  Grime  was  carried  in  still 
hog-tied,  and  searched  with  his  stom- 
ach and  face  on  the  floor.  The  hog-tied 
position  was  continued  until  Grime  was 
observed  to  be  comatose  on  his  jail  cell 
floor,  “in  acute  respiratory  distress.”  In 
fact,  he  was  already  brain  dead,  and  never 
recovered  before  life-support  systems 
were  discontinued  two  days  later.  Cause 
of  death  was  ruled  to  be  heart  failure  due 
to  positional  asphyxia  from  hog-tying, 
aggravated  by  the  pressure  of  the  two 
deputies  on  top  of  him  while  he  was  on 
his  stomach. 

Grime’s  family  brought  suit  under  42 
U.S.C.  § 1983  and  California  Civil  Code  § 
52. 1 , seeking  unspecified  damages,  statu- 
tory damages  and  punitive  damages.  The 
claims  included  depriving  Grime  of  life 
without  substantive  due  process  of  law 
and  use  of  excessive  force  by  the  deputies; 
failure  to  hire  and  properly  train  officers; 
exercising  willful  and  malicious  acts  with 
reckless  indifference  to  Grime’s  safety, 
proximately  causing  his  death  — based 
upon  customs  (hog-tying)  of  Marin 
County;  and  violation  of  Grime’s  civil 
rights  by  threats,  coercion  and  intimida- 
tion. 

After  two  days  of  mediation,  the 
parties  finalized  a written  settlement 
agreement  on  May  29, 2006  to  pay  Grime’s 
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family  $1  million,  inclusive  of  all  costs 
and  fees,  and  granting  a general  release 
to  Marin  County.  Nonetheless,  Marin 
County  refused  thereafter  to  pay  up  until 
the  plaintiffs  agreed  to  more  conditions. 


Three  Orthodox  Jewish  state  pris- 
oners won  both  preliminary  and 
permanent  injunctive  relief  requiring  the 
Oklahoma  Department  of  Corrections 
(ODOC)  to  provide  them  a Kosher  diet 
at  no  personal  cost. 

Prisoners  Dennis  Fulbright,  Jon 
Cottriel  and  Jerry  Harmon  brought  in- 
dividual 42  U.S.C.  § 1983  actions  in  2003 
against  then  Director  of  Corrections 
Ron  Ward,  claiming  that  ODOC’s  policy 
of  not  providing  a Kosher  diet  violated 
their  sincere  religious  beliefs.  The  court 
consolidated  the  three  actions  and  en- 
tertained joint  motions  for  a preliminary 
injunction. 

After  Ward  retired,  ODOC  moved 
to  dismiss  on  mootness  grounds  when 
the  new  director,  Justin  Jones,  verbally 
conceded  the  prisoners’  First  Amendment 
rights  were  being  violated.  The  court  re- 
jected a mootness  defense  because  there 
was  not  an  “absolute  assurance”  that 
future  directors  would  adopt  the  same 
policy,  noting  that  “a  defendant’s  volun- 
tary cessation  of  a challenged  practice 
does  not  deprive  a federal  court  of  its 
power  to  determine  the  legality  of  the 
practice  unless  it  is  absolutely  clear  that 
the  alleged  wrongful  behavior  could  not 
reasonably  be  expected  to  recur,”  citing 
Buckhannonv.  W.  Virginia  DIMS,  532  U.S. 
598,  609  (2001). 

Next,  the  court  rejected  Jones’ 
evasive  maneuver  claiming  that  he,  as 
a substitute  named  defendant,  enjoyed 
Eleventh  Amendment  immunity.  The 
court  relied  on  the  Advisory  Note  to 
Fed.Rules.Civ.Proc.  25(d)(1)  to  hold 
that  liability  attaches  to  the  office  (i.e., 
Director)  and  not  to  the  individual 
holder  of  the  office  from  time  to  time. 
The  current  director  was  therefore  not 
entitled  to  Eleventh  Amendment  im- 
munity to  avoid  injunctive  relief  for 
constitutional  violations  that  might, 


Frustrated,  on  October  6,  2006,  plaintiffs 
sought  enforcement  of  payment  from  the 
court.  See:  Grime  v.  County  of  Marin, 
U.S.D.C.  (N.D.  Cal.),  Case  No.  C 04  2507 
MMC.P 


under  a future  director,  recur. 

On  the  merits,  the  district  court  noted 
that  in  the  Tenth  Circuit,  “prisoners  have 
a constitutional  right  to  a diet  conform- 
ing to  their  sincerely  held  religious  beliefs, 
unless  a state’s  decision  to  deny  inmates 
access  to  such  a diet  ‘is  reasonably  related 
to  a legitimate  penological  interest,’"  cit- 
ing Beerheide  v.  Slithers,  286  F.3d  1179, 
1184  (10th  Cir.  2002).  The  court  then 
conducted  a four-part  test  per  Turner  v. 
Safley,  482  U.S.  78,  89  (1987),  and  con- 
cluded that  the  balance  of  the  factors 
weighed  in  favor  of  the  prisoners.  At 
the  worst,  the  state’s  budgetary  concerns 
paled  in  comparison  to  the  irreparable 
harm  of  the  loss  of  a First  Amendment 
freedom  for  the  plaintiffs.  The  court  re- 
jected ODOC’s  counter-argument  that 
the  First  Amendment’s  Establishment 
Clause  trumped  the  Free  Exercise  Clause 
by  putting  ODOC  in  the  business  of  im- 
permissibly advancing  religion  or  evincing 
sponsorship  of  a religious  activity  by  the 
government. 

Accordingly,  the  court  denied 
Jones’  motion  for  summary  judgment 
and  granted  the  prisoners’  motions  for 
summary  judgment,  giving  plaintiffs 
seven  days  to  submit  a proposed  judg- 
ment and  permanent  injunction.  That 
permanent  injunction,  issued  February 
8,  2006,  ordered  Director  Jones  “to 
immediately  provide  to  the  plaintiffs 
Kosher  diets  at  no  cost,  [while  com- 
plying with  nutritional  requirements 
currently  applicable  to  all  other 
ODOC  prisoners].”  The  court  held 
that  “the  injunction  is  necessary  to 
remedy  a violation  of  these  plaintiffs’ 
rights  to  freely  exercise  their  Orthodox 
Jewish  religion  as  guaranteed  by  the 
First  Amendment  to  the  United  States 
Constitution.”  See:  Fulbright  v.  Jones, 
U.S.D.C.  W.D.  Okla,  2006  WL  222807 
(unreported). 


Oklahoma  Orthodox  Jewish  Prisoners 
Win  Kosher  Diet 
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California-Based  Mental  Health 
Systems,  Inc.Fails  23  Audits 

by  John  E.  Dannenberg 


San  Diego,  California-based  non- 
profit addict-counseling  firm 
Mental  Health  Systems,  Inc.  (MHS)  may 
have  been  making  a profit  on  its  annual  rev- 
enues of  $65  million,  after  all.  In  May  2006, 
the  San  Diego  County  Health  and  Human 
Services  Agency  asked  MHS  to  reimburse 
the  county  $83,278  - $40,000  alone  for 
fees  that  top  MHS  executives  charged  for 
personally  guaranteeing  a $1  million  line 
of  credit  for  the  firm.  The  balance  was  for 
other  wrongfully  billed  expenses. 

County  contract  compliance  man- 
ager Diana  Francis  asked  that  the  money 
be  returned  within  one  week.  Her  angst  was 
understandable:  two  months  earlier  a state  in- 
vestigation into  similar  questionable  expenses 
for  a state  prison  therapy  program  resulted 
in  MHS  returning  $61,000  to  the  state  of 
California.  Moreover,  San  Diego  County  had 
cited  MHS  for  improper  billing  (including 
padding  hours)  for  the  past  three  years. 

MHS’s  board  of  directors  had  ap- 
proved the  loan  guarantee  fee,  in  the  form 
of  a $1,208  payment  per  month  to  MHS 
executives  William  Eastwood  and  William 
Mead.  Having  to  pay  expenses  up  front 
while  waiting  long  periods  for  government 
reimbursement  on  its  contracts,  asset -poor 
MHS  couldn’t  qualify  for  the  needed  credit, 
so  Eastwood  and  Mead  put  up  their  homes 
as  collateral  for  a credit  line.  Critics  called 


this  practice  a “conflict  of  interest”  for  the 
$167,000  per  year  Eastwood. 

But  this  purported  self-sacrifice  for 
the  firm  was  not  well  received  by  the 
County.  The  San  Diego  Union-Tribune 
obtained  public  records  showing  MHS’s 
billing  to  be  deficient  in  every  one  of  its  23 
program  audits  over  a three-year  period. 
In  addition,  MHS  had  failed  to  meet 
background  checks  on  its  employees,  and 
continued  to  employ  over  100  who  should 
have  been  disqualified.  Overbilling  was 
another  consistent  complaint.  Eastwood 
countered  that  with  12,000  daily  patients, 
some  errors  were  inevitable. 

In  an  audit  of  MHS’s  state  prison 
drug-addiction  counseling  contracts, 
testimony  was  forthcoming  that  MHS 
used  end-of-year  funds  to  buy  cars.  East- 
wood  claimed  that  purchasing  cars  for 
case-managers  instead  of  paying  them 
32  cents  per  mile  “saved  the  state  a con- 
siderable amount  of  money.”  MHS  was 
also  castigated  by  the  State  Legislature 
for  “outrageous”  spending  of  $322,000 
(rather  than  returning  this  excess  to  the 
state)  on  musical  instruments,  cars  and 
expensive  furniture  during  the  2001  and 
2002  fiscal  years.  FI 

Sources:  San  Diego  Union-Tribune,  San 
Francisco  Chronicle,  North  County  Times. 


CAGED  TALENT 

www.cagedtalent.com 

ATTENTION  ARTIST  AND  CRAFT  MAKERS 

SHOWCASE  YOUR  TALENTS  ON  OUR 
NATIONAL  WEBSITE 
UNLIMITED  POSTINGS  FREE 
YOU  RECEIVE  75%  OF  EACH  SALE 

CONTACT: 

CAGED  TALENT  LLC. 

3157  North  Rainbow  Blvd.  Suite  425 

Las  Vegas,  Nevada  89108-4578 

Please  Do  Not  Send  Items  until  You  Are  a Member 


LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  prisoners  who 
are  unable  to  receive  help 
from  a lawyer. 

Written  by  Robert  E.  Toone 
A Project  of  the  Southern 
Poverty  Law  Center 

COST  $10 

(includes  shipping/handling) 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle,  WA  98117 
(206)  246-1022 

Be  sure  to  include  your  name, 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number,  and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or  chal- 
lenges to  convictions  that  are  on  appeal. 
Edition  last  revised  in  2002. 


Prison  Legal  News 


39 


April  2007 


California  State  Prisoner  Wins  $21,800  for  250  Days  Excess  Incarceration 


On  July  5,  2006,  a jury  awarded 
$21,800  to  a California  state  pris- 
oner after  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
miscalculated  his  good  time/work  time 
credits  on  his  twelve  year  sentence. 

Jorge  Gallegos,  a Mexican  national, 
was  sentenced  to  state  prison  in  September 
1995.  With  CDCR’s  then-current  credit 
earning  scheme,  he  should  have  been  re- 
leased on  November  11, 2001.  But  CDCR 
erroneously  applied  a new  credit-earning 
scheme,  which  resulted  in  his  not  being 


timely  released.  Responding  to  Gal- 
legos’ attorney’s  July  2002  letter,  CDCR 
conceded  one  month  later  that  Gallegos 
had  been  over-detained  by  250  days,  and 
released  him  three  days  thereafter. 

Gallegos  sued  in  state  court,  claiming 
false  imprisonment  and  violation  of  his 
civil  rights  under  California’s  constitu- 
tion. CDCR  countered  that  he  had  not 
first  exhausted  his  administrative  rem- 
edies by  filing  a grievance.  The  defense’s 
motion  for  non-suit  on  the  civil  rights 
claims  was  therefore  granted,  but  the  false 


imprisonment  claim  was  tried  to  a jury. 

Back  in  Mexico  after  his  release, 
Gallegos  obtained  a low-paying  job.  He 
sought  lost  wages  for  the  250  day  period 
and  $250,000  for  emotional  distress  from 
the  over-incarceration.  The  jury  found  he 
had  been  falsely  imprisoned,  and  awarded 
him  $1,800  for  lost  wages  plus  $20,000 
for  emotional  distress.  Gallegos  was  rep- 
resented by  the  Oakland,  California  Law 
Offices  of  Robert  Beles.  See:  Gallegos  v. 
California,  Alameda  County  Superior 
Court,  Case  No.  RG03 109491.  FJ 


California  Prisoner  IFP  State  Civil  Filing  Fee  Statutes  Interpreted 

by  John  E.  Dannenberg 


In  an  important  ruling  for  all 
California  in  forma  pauperis  (IFP) 
prisoner  state  civil  complaint  plaintiffs, 
the  California  Court  of  Appeal  inter- 
preted the  application  of  the  mandatory 
prisoner  civil  filing  fee  statutes,  Govern- 
ment Code  (GC)  § 68511.3  and  Penal 
Code  (PC)  §2601. 

Phillip  Sanders  had  filed  a civil  rights 
complaint  in  Los  Angeles  Superior  Court 
against  prison  officials.  He  asked  the 
court  for  a waiver  of  court  fees  per  Cali- 
fornia Rules  of  Court  § 985(1),  which  was 
granted.  A year  later  in  the  proceedings, 
defendants  complained  that  the  court  did 
not  have  jurisdiction  because  Sanders  had 
not  paid  the  filing  fees  mandated  by  GC  § 
68511.3  and  PC  § 2601.  The  trial  court,  in 
granting  a motion  to  dismiss  that  argued 
non-payment  of  a filing  fee  divests  a court 
of  jurisdiction  (citing  Davis  v.  Superior 
Court,  184  Cal.  691,  693-95  (1921)),  fur- 
ther held  that  equitable  tolling  would  be 
applied  against  arguments  regarding  the 
statute  of  limitations. 

The  court  of  appeals  disagreed  with 
the  trial  court  and  the  defendants.  First, 
it  held  that  the  original  fee  waiver  ruling, 
because  it  had  never  been  vacated,  was 
still  in  force.  The  appellate  court  noted 
that  even  an  illegal  order  must  be  followed 
until  abated  or  overruled.  Here,  Sanders 
had  been  wrongfully  denied  access  to  the 
courts  not  for  failing  to  pay  a filing  fee, 
but  for  not  having  followed  the  statutory 
procedures  for  gaining  a court-set  fee- 
payment  schedule  per  the  provisions  of 
GC  § 68511.3.  But  that  statute  does  not 
provide  for  the  harsh  remedy  of  termina- 
tion of  an  action  for  failure  to  follow 
the  procedures;  indeed,  dismissal  for 
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lack  of  funds  is  expressly  prohibited  in  § 
68511.3(e)(5).  The  appellate  court  ruled 
that  Sanders  should  simply  be  permitted 
to  correct  his  deficient  procedures  as  to 
the  fee  determination. 

Accordingly,  the  appeals  court  re- 
versed and  remanded  to  the  trial  court 


A California  prisoner  who  se- 
verely fractured  his  right  thumb 
when  falling  from  an  upper  bunk  stated 
sufficient  facts  to  assert  an  Eighth  Amend- 
ment claim  for  deliberate  indifference  to 
his  serious  medical  needs,  as  well  as  a 
violation  of  California  Government  Code 
(GC)  § 845.6  [state  law  right  to  immedi- 
ate medical  care  for  serious  needs].  The 
Ninth  Circuit  U.S.  Court  of  Appeals  thus 
reversed  the  district  court’s  order  granting 
summary  judgment  to  the  defendants. 

Lance  Jett  was  injured  on  October 
27,  2001  at  California  State  Prison  Sac- 
ramento (CSPS).  While  his  injury  was  not 
completely  ignored,  his  medical  treatment 
was  woefully  delayed  in  spite  of  Jett’s 
numerous  complaints  and  grievances.  At 
issue  was  whether  the  care  provided  fell 
below  the  Eighth  Amendment  standard 
of  deliberate  indifference  and  whether 
he  suffered  sufficient  injury  from  such 
indifference. 

Over  a period  of  19  months,  Jett  was 
shuttled  from  one  doctor  to  another.  He 
had  X-rays  which  showed  “healing”  but 
also  revealed  permanent  disability  re- 


to  (1)  vacate  its  (illegal)  order  waiving 
fees  and  costs,  (2)  file  Sanders’  recently 
submitted  certified  statement  of  account, 
and  (3)  determine  fees  as  required  by  GC 
§ 68511.3(e).  See:  Sanders  v.  Yarborough, 
137  Cal.App.4th  764,  40  Cal.Rptr.3d  565 
(Cal.App.  2 Disk,  2006).  FI 


suiting  from  a failure  to  properly  set  the 
fracture  initially.  Jett  finally  sued  under  42 
U.S.C.  § 1983,  claiming  deliberate  indiffer- 
ence. The  district  court  granted  summary 
judgment  to  defendant  doctors  Penner 
and  Peterson,  and  to  CSPS  Warden  Cheryl 
Pliler.  Jett  appealed. 

While  a thumb  injury  may  seem 
like  “small  potatoes”  to  engender  a civil 
rights  suit,  the  facts  portended  otherwise. 
Jett  was  in  a temporary  cast  for  months 
and  was  in  constant  pain.  He  lost  much 
use  of  the  thumb  and  therefore  suffered 
a disability  from  the  injury.  The  injury 
was  repairable  initially  if  the  fracture  had 
been  properly  set,  and  later  if  a skilled 
hand-specialist  had  re-broken  and  reset 
the  bone.  Instead,  no  matter  how  many 
times  he  visited  doctors  and  grieved  the 
issue,  the  defendants  essentially  just  sat 
on  their  own  thumbs. 

The  appellate  court’s  analysis  centered 
on  whether  Jett  had  provided  sufficient 
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evidence  to  sustain  his  Eighth  Amend- 
ment burden.  The  Ninth  Circuit  ruled 
that  the  record,  when  taken  in  a light  most 
favorable  to  Jett,  showed  the  defendant 
doctors  knew  full  well  the  extent  of  Jett’s 
injuries  but  simply  failed  to  get  the  neces- 
sary care  done.  Warden  Pliler  was  likewise 
inculpated  even  though  she  denied  having 
received  Jett’s  grievances,  because  it  was 
presumed  that  if  the  prisoner  sent  the 
grievances  they  were  received.  Pliler  was 
thus  presumptively  personally  aware  of 
the  deficiencies  of  care  for  Jett’s  conced- 
edly  serious  medical  needs. 

The  appeals  court  also  found  that  Jett 
alleged  a sufficient  state  tort  claim  to  state 
a cause  of  action  under  GC  § 845.6.  GC 
§ 845.6  focuses  on  the  term  “immediate 
medical  care,”  which  the  Ninth  Circuit 
interpreted  could  not  refer  solely  (as  de- 
fendants had  argued)  to  just  Jett’s  initial 
medical  visit.  Thus,  the  appellate  court 
reached  the  important  conclusion  that  § 
845.6  protects  prisoners’  rights  to  proper 
care  at  all  phases  of  their  medical  need. 

Accordingly,  the  Ninth  Circuit  re- 
versed and  remanded  to  the  district  court 
for  discovery  and  trial  proceedings.  See: 
Jett  v.  Penner , 439  F.3d  1091  (9th  Cir. 

2006).  PI 


The  Illinois  Department  of  Correc- 
tions (IDOC)  recently  mishandled 
personnel  information  on  “virtually  all” 
of  its  13,500  employees.  Additionally,  the 
Department  of  Transportation  lost  data 
on  40  of  its  employees. 

An  angry  public  employees’  union 
demanded  to  know  when  the  breach 
occurred,  what  had  been  done  to  cor- 
rect it,  and  whether  IDOC  would  take 
responsibility  for  any  credit  losses  due  to 
associated  identity  theft.  The  union  also 
asked  if  state  law  had  been  followed  after 
the  losses.  This  law  requires  informing  all 
affected  employees  and  the  state’s  General 
Assembly.  IDOC  replied  on  September  12, 
2006  only  that  a payroll  report  containing 
names,  salaries  and  Social  Security  num- 
bers of  most  IDOC  employees  “was  found 
at  an  outside  location,  where  it  should 
not  have  been.”  The  union  complained 
that  IDOC  had  so  far  refused  to  divulge 
details  so  that  affected  individuals  could 
take  steps  to  protect  themselves  against 
identity  theft.  IDOC  said  only  that  it  was 
“investigating,”  and  couldn’t  comment. 


The  two  incidents  occurred  18  months 
after  the  Belleville  News  Democrat  found 
personnel  records  in  unsecured  trash 
bins  outside  of  the  Employment  Security 
and  Humans  Rights  offices  in  2005.  In 
November,  the  newspaper  found  similar 
documents  in  the  trash  outside  of  the  Hu- 
man Services  Department. 

Source:  belleville.  com 
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Expungement,  Not  Rehearing,  Mandated  in 
Colorado  Disciplinary  Reversals 


In  an  unpublished  opinion,  the 
Colorado  Court  of  Appeals  has 
held  that  expungement  of  a prisoner’s 
disciplinary  record,  not  a rehearing,  is 
an  appropriate  remedy  when  reversed  on 
administrative  or  judicial  review. 

Colorado  prisoner  Lewis  Simpson 
was  convicted  of  Code  of  Penal  Discipline 
(COPD)  violations  for  assault  and  advocat- 
ing a facility  disruption.  The  only  evidence 
was  a confidential  informant  (Cl).  After 
exhausting  administrative  remedies  (a  dis- 
ciplinary appeal),  Simpson  filed  for  judicial 
review  pursuant  to  Colorado  Rules  of  Civil 
Procedure  Rule  106. 

Crowley  County  District  Court  Judge 
Jon  Kolomitz,  known  for  lambasting  the 
Colorado  Department  of  Corrections 
(CDOC)  in  their  insistence  on  rehearing 
all  disciplinary  reversals  until  a conviction 
sticks,  found  that  a biased  CDOC  hearing 
board  improperly  handled  the  confidential 
information;  also,  a waiver  of  right  to 
remain  silent  was  not  found  in  the  record. 
The  district  court  further  found  insuf- 
ficient evidence  to  convict  Simpson  under 
the  “some  evidence”  standard.  The  court 
ordered  Simpson’s  conviction  vacated  and 
his  record  expunged,  restored  45  days  of 
withheld  good  time  credits,  and  awarded 
an  additional  50  days  good  time  credits  for 
the  30  days  Simpson  had  spent  in  punitive 
segregation. 

On  appeal,  the  Court  agreed  with 
Judge  Kolomitz’s  findings  on  the  use  of 
CIs,  citing  the  oft-used  Mariani  v.  CDOC, 
956  P.2d  625  (Colo.App.  1997),  in  that  both 
confidential  testimony  and  confidential 
documents  are  subject  to  the  same  stan- 
dards of  reliability  and  procedures  used. 

Most  importantly  regarding  remedies, 
the  Court  sided  with  Judge  Kolomitz  in 
that  the  CDOC  does  not  get  “another 
bite  at  the  apple”  (quoted  from  his  earlier 
district  court  rulings  in  other  similar  cases) 
when  it  violates  prisoners’  disciplinary 
rights.  The  appellate  panel  concluded  that 
the  specific  COPD  language,  which  reads 
“when  a conviction  is  reversed  on  an  appeal, 
or  for  administrative  reasons,  an  expunge- 
ment order  shall  be  completed,”  mandates 
expungement  and  leaves  no  room  for  a per- 
missive rehearing.  Reversal,  expungement 
and  restoration  of  lost  good  time  credits 
were  all  proper. 
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by  Bob  Williams 

Awarding  additional  good  time  credits, 
however,  was  found  to  be  improper.  The 
appeals  court  held  that  prisoners  are  eligible 
for,  but  not  entitled  to,  good  time  credits 
and  the  CDOC  may  withdraw  them  at 
any  time.  (Note:  this  is  true  only  for  crimes 
committed  on  or  after  July  1,  1985.  See:  § 
17-22.5-303,  C.R.S).  Courts,  therefore,  can- 
not override  the  statutory  authority  of  the 
CDOC  in  determining  good  time  awards. 
The  credit  of  additional  good  time  for  pu- 
nitive segregation  was  therefore  reversed. 


Brazil:  On  September  12, 2006,  Colo- 
nel Ubiritan  Guimaraes,  a former  military 
police  commander  who  in  1992  oversaw 
the  storming  of  the  Carandiru  prison  in 
which  111  prisoners  were  murdered  by 
police,  was  found  dead  in  his  Sao  Paulo 
apartment  of  a single  gunshot  wound  to 
his  chest,  wrapped  in  a towel.  Guimaraes 
was  extremely  popular  for  leading  the 
prison  massacre  and  was  running  for  his 
third  term  as  a state  legislator,  where  he 
campaigned  with  the  number  “111”,  that 
he  was  expected  to  easily  win.  He  cam- 
paigned on  a “tough  on  crime”  platform 
and  had  the  body  count  to  prove  it. 

California:  On  February  15,  2007, 
Santiago  Pineda,  25,  was  sentenced  to 
death  for  choking  and  running  down  a 
man  whose  car  he  had  stolen.  In  2003 
Pineda  had  escaped  from  the  Los  Angeles 
jail  by  stealing  another  prisoner’s  wrist- 
band and  being  “released”  as  the  other 
prisoner.  However,  it  was  Pineda’s  2004 
murder  of  informant  Raul  Tinajero  in 
the  Los  Angeles  jail,  after  Tinajero  had 
testified  against  him  in  the  first  murder 
case,  which  led  to  the  death  sentence. 
Pineda  was  able  to  roam  the  jail  for  hours 
before  entering  Tinaj era’s  cell  and  stran- 
gling him  to  death.  Superior  court  judge 
William  Pounders  told  Pineda:  “You’re  a 
Houdini  in  the  jail — you  seem  to  be  able 
to  get  around  all  of  the  obstacles  placed 
before  you.”  Pineda  grinned.  Tinajero’s 
family  has  already  received  over  $1  million 
in  settlements  from  Los  Angeles  County 
for  his  murder. 

California:  On  February  20,  2007, 
a federal  grand  jury  indicted  California 
Department  of  Rehabilitation  and  Cor- 


With  his  conviction  reversed  in  state  court, 
Simpson  may  now  seek  further  relief  under 
42  U.S.C.  § 1983.  See:  Simpson  v.  Hijar, 
(Colo.App.  Jan.  12,  2006)  2006  WL  60776 
(unpublished). 

For  those  prisoners  seeking  expunge- 
ment after  reversal  of  administrative 
hearings  for  S4  ratings  (sex  offenders  with- 
out current  sex  offense  convictions)  or  ad 
seg  hearings,  this  expungement  mandate  is 
based  in  part  on  COPD-specific  language 
and  thus  not  directly  applicable.  P 


rection  guards  Robert  McGowan,  37, 
and  Thomas  Ramos,  50.  McGowan  was 
charged  with  taking  restrained  prisoners 
and  throwing  them  to  the  ground  from  a 
transport  van  at  the  prison  in  Chino  in 
2002.  Ramos  covered  up  the  assault  by 
lying  about  it  to  investigators  and  claim- 
ing the  prisoners  had  slipped.  Initially  the 
state  prison  system  and  local  prosecutors 
had  investigated  the  incident  and  under 
pressure  from  the  powerful  California 
Correctional  Peace  Officers  Association, 
had  dropped  it.  No  state  charges  were 
filed.  Hence  the  federal  indictments  for 
depriving  the  prisoners  of  their  civil  rights 
and  obstructing  justice. 

California:  On  February  21,  2007, 
Kathleen  Culhane,  40,  a former  investi- 
gator with  the  Habeas  Corpus  Resource 
Center  in  San  Francisco  was  charged  with 
45  counts  of  forgery,  filing  false  docu- 
ments and  perjury  for  submitting  false 
documents  that  were  used  by  various  state 
death  row  prisoners  in  their  post  convic- 
tion appeals. 

Connecticut:  On  December  15,  2006, 
Floyd  Copeland,  49,  a state  prison  guard, 
was  sentenced  to  probation  after  pleading 
guilty  to  stealing  $20  in  change  by  taking 
an  Alex’s  Lemonade  Stand  container  from 
a gas  station  in  Windsor.  Alex’s  Lemonade 
Stand  is  a children’s  cancer  charity.  Cope- 
land committed  the  theft  while  in  his  DOC 
uniform,  the  crime  was  captured  on  video 
tape  which  is  how  he  was  arrested. 

Florida:  On  February  14,  2007, 
Lynda  Maier,  42,  a nurse  at  the  Bartow 
jail  employed  by  Correctional  Medical 
Services,  was  arrested  on  8 counts  of  pos- 
sessing prescription  medications  without 
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a prescription  and  8 counts  of  petty  theft 
for  stealing  drugs  intended  for  prisoner 
patients  at  the  jail. 

Florida:  On  February  14,  2007,  Wil- 
liam McKnight  a guard  at  the  Miami 
Dade  Correctional  Center  was  arrested 
after  he  accepted  $1,500  and  was  given 
three  cell  phones  to  deliver  to  a prisoner 
at  the  jail  by  undercover  police.  McKnight 
duly  delivered  the  cell  phones  prior  to  be- 
ing arrested. 

Indiana:  On  April  24,  2006,  nine 
former  employees  at  the  Marion  County 
Juvenile  Detention  Center  in  Indianapo- 
lis were  charged  with  raping  six  female 
children  prisoners  ages  13-15  at  the  jail. 
Marion  county  prosecutor  Carl  Brizzi 
said  some  of  the  defendant  guards  even 
sent  their  victims  teddy  bears  with  the 
words  “I  love  you”  on  them.  The  center’s 
warden  Damon  Ellison  was  charged  with 
knowledge  of  the  rapefest  but  did  nothing 
to  stop  it  or  report  it  to  police. 

Massachusetts:  On  February  20, 
2007,  Anthony  Roberts,  22,  a Barnstable 
prisoner  being  taken  to  court  for  an  ar- 
raignment escaped  from  a jail  van  at  the 
Barnstable  court  house  by  wriggling  out 
of  his  handcuffs  and  carjacking  a passing 
car  and  leading  police  and  guards  on  a 


long  chase  that  ended  with  police  shooting 
him  once  as  he  tried  to  drive  away. 

Minnesota:  On  November  26,  2006, 
Maplewood  police  issued  a report  End- 
ing that  the  September  death  of  Ramsey 
County  workhouse  prisoner  Frankie 
Howard,  44,  was  due  to  “excited  delirium” 
not  the  beating,  pepper  spraying  and 
restraining  to  a “swaddling  device”  that 
he  endured  at  the  hands  of  jail  guards  for 
refusing  to  relinquish  a plastic  food  tray. 
The  medical  examiner  concluded  the  man- 
ner of  death  was  “undetermined.” 

Morocco:  On  March  2,  2007,  King 
Mohammed  VI  pardoned  almost  9,000 
prisoners  to  mark  the  birth  of  his  daughter 
and  second  child  princess  Lalla  Khadija. 
The  kingdom  holds  around  55,000  prison- 
ers in  brutal,  overcrowded  conditions. 

Texas:  Jason  Davis,  32,  a Dallas  jail 
prisoner  escaped  from  the  Parkland  Me- 
morial Hospital  on  November  26,  2006, 
by  overpowering  his  female  guard  and 
running  away  with  an  intravenous  line  still 
connected  to  his  arm.  Davis  was  awaiting 
trial  on  armed  robbery  and  impersonating 
a public  servant  charges. 

Texas:  On  February  16, 2007,  Browns- 
ville Municipal  Court  judge  Ben  Neece 
was  arrested  and  charged  with  assault 


with  a deadly  weapon  and  possessing 
marijuana  after  he  allegedly  assaulted 
his  wife. 

Texas:  On  February  20,  2007,  pris- 
oners at  the  El  Paso  county  jail  were  fed 
noodles  infested  with  weevils.  Sheriff’s 
deputy  Jimmy  Apodaca  said  the  noodles 
were  removed  as  soon  as  deputies  became 
aware  of  the  problem. 

Texas:  On  March  2,  2007,  Marquise 
Hunt,  20,  a guard  at  the  Bowie  County 
Correctional  Center  was  arrested  and 
charged  with  bringing  three  bags  of 
marijuana  into  the  jail.  She  is  employed 
by  private,  for  profit  company  Civigenics 
which  runs  the  jail. 

Venezuela:  On  January  2, 2007,  a fight 
between  rival  gangs  at  the  Uribana  prison 
left  16  prisoners  dead  and  13  injured. 

Vermont:  On  December  21,  2006, 
Justin  Durphey,  32,  escaped  from  the  De- 
partment of  Corrections  van  in  Rutland, 
stole  a dump  truck  and  led  police  on  a 
long  chase.  Durphey  fought  his  way  out 
of  the  DOC  van  when  it  stopped  for  gas 
while  returning  him  to  the  Marble  Valley 
Correctional  Center.  When  recaptured 
Durphey  told  a newspaper  photographer: 
“I  just  want  to  go  home  for  Christmas, 
boss.  Tell  my  wife  I said  hi.” 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  AR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9th  Circuit  Court  of  Appeals. 
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Los  Angeles  County  Sheriff  Immune  from  Suit  on  Jail  Housing  Policies 

by  John  E.  Dannenberg 


The  California  Court  of  Appeal 
held  that  the  Los  Angeles  (L.A.) 
County  Sheriff  was  immune  from  suit 
under  42  U.S.C.  § 1983  for  injuries  suffered 
by  a prisoner  who  claimed  his  suffering 
was  due  to  jail  housing  policies  that  failed 
to  protect  him  from  other  prisoners.  The 
legal  question  was  whether  the  Sheriff 
acted  as  an  agent  of  the  State  (enjoying 
11th  Amendment  protection  from  suit) 
or  of  L.A.  County  (and  was  therefore  ex- 
posed to  municipal  liability)  when  setting 
these  policies.  Because  the  plaintiff  sued 
in  state  court,  he  was  held  to  a California 
State  Supreme  Court  holding  on  point; 
had  he  sued  in  federal  court  he  might  have 
gained  the  benefit  of  more  favorable  Ninth 
Circuit  precedent  on  this  issue. 

Despite  Deon  Bougere’s  repeated 
requests  to  jail  staff  to  be  moved  to  an- 
other facility,  he  was  injured  in  attacks 
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by  other  prisoners  in  the  L.A.  County 
Jail  after  receiving  threats  against  his  life 
based  upon  his  ancestry,  ethnicity  and 
race.  He  sued  L.A.  County  for  his  injuries 
under  § 1983  in  state  superior  court.  That 
court  sustained  the  County’s  demurrer 
without  leave  to  amend  after  holding  that 
because  the  County’s  policies  were  set  by 
the  Sheriff,  who  acted  as  a state  official  in 
operating  the  jail,  the  County  was  immune 
from  suit. 

On  appeal,  Bougere  argued  that  the 
Sheriff’s  prisoner  placement  policies  were 
merely  a custodial  function  (and  hence  a 
municipal  policy)  and  not  a law  enforce- 
ment action  (i.e.,  the  act  of  a state  agent). 
He  relied  on  federal  precedent  on  point, 
Streit  v.  County  of  Los  Angeles,  236  F.3d 
552  (9th  Cir.  2001)  [sheriff’s  policy  of  over 
detention  pending  search  for  warrants 
and  detainers]  and  Cortez  v.  County  of 
Los  Angeles,  294  F.3d  1186  (9th  Cir.  2002) 
[sheriff’s  policy  segregating  gang  members 
from  non-gang  members],  which  character- 
ized L.A.  County  Sheriff  jail  functions  as 


custodial  in  nature  and  hence  falling  under 
the  ambit  of  § 1983  municipal  liability.  The 
County,  however,  relied  upon  the  more 
recent  holding  of  the  California  State  Su- 
preme Court  in  Venegas  v.  County  of  Los 
Angeles,  32  Cal.  4th  820, 829  (2004),  which 
exempted  the  Sheriff  because  he  was  car- 
rying out  law  enforcement  functions  when 
setting  policies  of  prisoner  placement  in 
the  L.A.  County  jails. 

The  appellate  court  concurred,  ruling 
that  “in  setting  and  implementing  policies 
and  procedures  concerning  the  assign- 
ment of  inmates  in  the  county  jail,  the 
Sheriff  acts  as  a state  officer  performing 
state  law  enforcement  duties,  and  not  as 
a policymaker  on  behalf  of  the  County.” 
The  superior  court’s  ruling  was  affirmed. 
See:  Bougere  v.  County  of  Los  Angeles,  141 
Cal.  App.  4th  237, 45  Cal.Rptr.3d  711  (Cal. 
App.  2 Dist.,  2006),  review  denied. 

Note:  Similarly  injured  California  jail 
prisoners  would  be  wise  to  remove  their  § 
1983  damage  claims  to  federal  court,  and 
seek  relief  under  Streit  and  Cortez. 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 


April  2007 


44 


Prison  Legal  News 


Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 
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The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
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officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  LA I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  
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Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LL 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  LL 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LL 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  LL 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  LL 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  LL 


All  books  are  softcover  except  Prison  Madness 


Prison  Legal  News 


45 


April  2007 


Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  103 1 LA 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  LA I 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
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determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
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Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
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truth  of  how  the  prison  disciplinary  process 
works. 
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Michigan  Prisons:  Another  CMS  Failure  in 
Privatized  Prisoner  Health  Care 


Another  state  prison  system  that 
subjected  itself  to  the  experi- 
ment of  privatized  medical  services  has 
learned  the  same  hard  lesson  suffered 
by  other  states:  a trail  of  inadequate 
care  that  leaves  prisoners  dead  or 
maimed.  This  time  the  Michigan  prison 
system  is  under  pressure  by  the  main- 
stream media  and  the  Governor’s  office 
to  examine  the  health  care  provided 
to  prisoners  by  Correctional  Medical 
Services  (CMS). 

CMS  is  no  stranger  to  PLN  readers. 
In  our  December  2005  issue  we  detailed 
the  inept  and  non-existent  care  provided 
to  Delaware  prisoners.  While  Delaware’s 
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by  David  M.  Reuttev 

experiment  with  privatized  prison  health 
care  goes  back  20  years,  Michigan  opened 
its  prisons  to  HMO-style  for-profit  medi- 
cal services  in  1997,  when  it  contracted 
with  United  Correctional  Managed  Care. 
CMS  assumed  the  contract  the  following 
year;  in  2004  the  company’s  contract  was 
renewed  for  three  more  years  through 
April  2007. 

Michigan’s  experiment  is  mainly  iso- 
lated to  what  are  known  as  the  “Hadix 
prisons,”  so  named  after  a lawsuit  that 
has  put  prisons  in  the  Jackson  area  under 
federal  oversight  for  more  than  a decade 
( Hadix  v.  Caruso,  USDC  WD  MI,  Case 
No.  4:92-CV-001 10-RAE).  That  lawsuit 
sought  to  improve  medical  care  and  other 
prison  conditions. 

Because  of  their  usually  rural  loca- 
tions and  low  wages,  prisons  often  have 
difficultly  attracting  health  care  profes- 
sionals. Michigan  had  that  problem,  and 
turned  to  CMS  for  help.  “Before  we  went 
to  them,  it  had  been  extremely  difficult 
for  us  to  find  doctors  and  midlevels  to 
come  and  work  for  us,”  said  Russ  Marian, 
spokesman  for  the  Michigan  Department 
of  Corrections  (MDOC).  “They  dramati- 
cally reduced  our  vacancy  rate  for  medical 
care.” 

CMS  also  dramatically  reduced  the 
effectiveness  of  medical  care  in  an  already 
troubled  prison  system.  The  company  dis- 
putes that  finding,  contending  it  “provides 
medical  care  that’s  evidence-backed  and 
medically  necessary,  and  those  services 
are  provided  at  the  community  standard 
of  care,”  according  to  CMS  spokesman 
Ken  Fields. 


Nothing  to  Worry  About 

Prior  to  his  arrest,  Lloyd  Byron  Mar- 
tell,  41,  was  a Detroit  mechanic.  In  2004 
he  fled  from  police  who  were  trying  to  pull 
him  over  for  a broken  window.  As  he  had  a 
suspended  license,  Martell  tried  to  outrun 
the  police;  subsequent  charges  landed  him 
in  prison  for  1 to  4 years. 

In  December  2004,  Dr.  Jerome  Wis- 
neski,  a CMS  physician,  lanced  what 
Martell  believed  was  a hemorrhoid.  Dr. 
Wisneski  told  Martell  he  would  be  fine. 
“He  said  it  was  a clean  cut,”  Martell 
told  a Detroit  Free  Press  reporter  in 
June  2006  while  sitting  in  a wheelchair 
with  a colostomy  bag  attached  to  his 
stomach  at  the  Charles  Egeler  Center  in 
Jackson.  “He  said  it  was  all  contained 
in  the  tumor  and  I didn’t  have  anything 
to  worry  about.” 

It  was  later  learned  that  Dr.  Wisneski’s 
erroneous  diagnosis  will  cost  Martell  his 
life.  It  was  not  until  Martell  was  bleeding 
from  the  rectum  and  unable  to  walk  in 
October  2005  that  CMS  finally  decided  to 
send  him  to  the  Foote  Hospital  in  Jackson. 
The  community  standard  of  care  provided 
at  Foote  revealed  that  Martell  had  termi- 
nal colon  cancer. 

Foote’s  oncology  report  is  denounc- 
ing: “Lloyd  Martell  is  a 40-year-old 
inmate  whose  history  dates  back  to  De- 
cember 2004  when  he  underwent  resection 
of  a polyp  that,  in  fact,  did  have  evidence 
of  adenocarcinoma,  but  no  further  inter- 
vention was  made.” 

The  MDOC  gave  Martell  a medical 
parole  in  August  2006,  which  relieved 
the  prison  system  from  the  cost  of  his 
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CMS  Failure  in  Michigan  (cont.) 


subsequent  medical  care.  For  Martell,  the 
important  thing  is  that  he  will  not  die  in 
prison.  Instead,  he  can  spend  the  last  year 
doctors  say  he  has  left  with  his  loved  ones, 
including  his  six-year-old  son. 

Martell  vows  to  not  go  without  a 
fight.  He  is  suing  CMS  and  MDOC  for 
medical  malpractice.  “They  tried  to  kill  me 
in  there,  but  it’s  not  over,”  he  said.  “It’s  go- 
ing to  be  a short  battle,  but  a good  one.” 

As  Martell  observes,  “All  this  was 
unnecessary.”  His  December  2004  tumor 
removal  revealed  that  it  was  medically 
necessary  to  provide  cancer  treatment, 
which  CMS  failed  to  do.  The  cancer  has 
spread  from  Martell’s  colon  to  his  chest 
and  can’t  be  stopped.  Martell’s  1 to  4 
year  bid  turned  into  a death  sentence. 
The  ironic  part  is  that  under  Michigan 
law  there  is  no  death  penalty;  unless,  that 
is,  you’re  subject  to  the  state’s  privatized 
prison  health  care  system. 

Dr.  Wisneski  was  involved  in  a 
previous  lawsuit  that  claimed  he  had 
improperly  performed  surgery  on  Michi- 
gan prisoner  Richard  LeMarbe,  which 
resulted  in  serious  internal  injuries.  That 
case  was  settled  in  2001  for  $150,000.  See: 
LeMarbe  v.  Wisneski , 266  F.3d  429  (6th  Cir. 
2001),  cert,  denied , 535  U.S.  1056  (2002) 
[PLN,  Oct.  2002], 

A Hidden  Problem 

Despite  being  under  federal  court  su- 
pervision, most  cases  of  incompetent  and 
negligent  medical  care,  misdiagnosis,  de- 
layed or  denied  treatment,  withheld  pain 
medication  and  poor  accommodations 
for  people  with  disabilities  in  Michigan’s 
prisons  get  little  attention,  much  less  a 
remedy. 

“If  you  read  the  Hadix  findings,  any 
individual  case  might  be  egregious,  but  it’s 
the  systematic  failure  that’s  gut  wrenching 
- that  really  turns  your  stomach,”  says 
Paul  Reingold,  director  of  the  University 
of  Michigan  Clinical  Law  Program. 

An  expert  witness  in  the  Hadix  case, 
Dr.  Jerry  S.  Walden,  found  that  a “clerical 
error”  resulted  in  almost  no  death  certifi- 
cates being  recorded  in  the  spring  of  2006 
for  prisoners  in  Hadix  prisons. 

Dr.  Walden  examined  16  prisoner 
deaths.  He  found  that  prisoners  with  life- 
threatening  diseases  languished  in  their 
cells  until  death  overtook  them.  One  suf- 
fered a two-year  delay  in  the  diagnosis  and 
treatment  of  bladder  cancer. 


What  is  a prisoner  entrapped  in  such 
circumstances  to  do?  Sadly,  not  much. 
Grievances  are  usually  reviewed  by  the 
same  people  denying  adequate  care,  or 
answered  by  officials  with  no  medical 
training.  Families  are  often  ignored  or 
denied  information  based  upon  confi- 
dentiality laws.  Most  prisoners  are  not 
equipped  with  an  understanding  of  liti- 
gation tactics  to  prosecute  a civil  action. 
Many  lawyers  refuse  to  touch  prisoner 
litigation  due  to  the  cost  of  experts, 
limits  on  fee  recovery  under  the  Prison 
Litigation  Reform  Act,  and  unsympa- 
thetic juries. 

These  factors  allow  the  medical 
neglect  that  occurs  in  many  Michigan 
prisons  to  remain  unseen  and  uncor- 
rected. Michigan’s  legislature  closed  the 
state’s  independent  corrections  om- 
budsman office  in  2003.  Prior  to  that 
closure,  health  care  had  become  the  top 
complaint.  MDOC  thereafter  told  Prison 
Legal  Services  of  Michigan  to  clear  out 
of  its  Jackson  prison  office.  In  2005, 
MDOC  made  it  even  harder  to  expose 
health  care  problems  by  imposing  a mini- 
mum $20  fee  for  a copy  of  a prisoner’s 
medical  file,  as  opposed  to  the  previous 
cost  of  25  cents  per  page. 

The  U.S.  District  Court  over  the 
Hadix  lawsuit  only  recently  - on  De- 
cember 7,  2006  - appointed  an  Office  of 
Independent  Medical  Monitor  to  ensure 
prisoners  with  chronic  and  untreated 
medical  problems  receive  adequate  treat- 
ment. In  issuing  that  order,  the  Court  said 
the  state’s  prison  health  care  system  was 
“systematically  defective,  dangerous  and 
readily  results  in  preventable  death,  illness 
and  suffering  due  to  untreated  serious 
medical  conditions.”  Hadix  v.  Caruso, 
465  F.Supp.2d  776  (W.D.  Mich.  2006). 
[See  related  article  in  this  issue  of  PLN, 
“Michigan’s  Prison  Health  Care  System 
Found  Contemptuous”]. 

MDOC  contracted  with  CMS  in 
hopes  of  improving  its  primary  health 
care,  or  so  it  says.  That  has  not  been  the 
result,  however.  “The  medical  neglect 
seems  worse,  not  better,”  said  Patricia 
Street,  an  attorney  in  the  Hadix  case. 
“CMS  has  not  adequately  supervised  its 
doctors  or  made  timely  specialist  referrals, 
and  MDOC  seems  unwilling  or  unable  to 
see  that  it  does.” 

Then  again,  perhaps  MDOC’s  real 
reason  for  experimenting  with  privatized 
medical  care  was  not  to  improve  the  treat- 
ment that  prisoners  receive.  Considering 
MDOC  officials’  braggadocio  that  CMS 
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CMS  Failure  in  Michigan  (cont.) 


saves  the  department  $10  million  annually, 
its  motivation  for  defending  the  company’s 
substandard  services  and  allowing  CMS 
to  maintain  its  course  of  inept  health  care 
is  more  likely  fiscal  savings. 

And  this  is  a compelling  motivation, 
as  MDOC  is  under  strong  pressure  to  cut 
costs  as  part  of  an  effort  to  rein  in  the 
state’s  $686  million  budget  deficit.  But 
according  to  an  April  2, 2007  news  report, 
state  officials  project  certain  prison  medi- 
cal expenses,  including  hospitalizations, 
to  run  61  percent  over  budget  by  the  end 
of  the  fiscal  year  - from  $58.8  million  to 
$95  million.  Remarking  on  the  anticipated 
increase,  MDOC  chief  financial  officer 
Barry  Wickman  stated  the  obvious:  “It’s 
huge.” 

Losing  Legs  to  Save  Dollars 

Martinique  Stoudemire  admits  she 
deserved  to  go  to  prison.  From  2000  to 
2002,  she  served  as  a getaway  driver  for  her 
brother,  who  robbed  several  party  stores. 
She  received  a sentence  of  11-30  years  for 
armed  robbery. 

Before  entering  Scott  Correctional 
Facility,  Stoudemire  had  a history  of  Lu- 
pus and  blood  problems.  She  was  regularly 
monitored  by  her  doctors,  who  prescribed 
blood  thinners. 

All  semblance  of  care  went  out  the 
window  when  Stoudemire  began  serving 
her  sentence.  Prison  doctors  ignored  her 
severe  chest  pains  and  body  swelling  in  late 
2002  and  early  2003,  despite  being  aware 
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of  her  medical  history.  The  result?  Both 
her  legs  had  to  be  amputated  below  the 
knees.  The  right  one  went  in  December 
2003;  the  left  one  in  January  2004. 

The  lack  of  care  provided  to  Stou- 
demire may  have  saved  the  MDOC  the 
cost  of  medical  tests  and  expensive  medi- 
cation, but  it  cost  Stoudemire  her  legs. 
In  the  long  run,  taxpayers  may  spend 
exponentially  more  than  they  would  have 
if  Stoudemire  had  been  given  proper  treat- 
ment in  the  first  place.  Not  only  is  there  the 
cost  of  amputation  surgery  and  prosthesis 
fittings,  but  taxpayers  now  face  a lawsuit 
and  the  cost  of  care  for  her  pre-existing 
medical  condition. 

Denying  Care 

Nationwide,  prisons  are  dealing  with 
an  increasingly  aging  population  of  el- 
derly convicts  who  have  extensive  medical 
costs  due  to  their  deteriorating  physical 
conditions. 

In  August  2002,  the  denial  of  care 
to  an  unnamed  76-year-old  MDOC 
prisoner  probably  led  to  his  death.  The 
prisoner  had  a history  of  heart  disease, 
emphysema,  diabetes  and  hypertension. 
On  a scorching  August  day  he  repeatedly 
requested  help  for  his  deteriorating  heart 
condition.  Prison  medical  staff  refused  to 
provide  treatment,  forcing  him  to  walk  to 
his  work  assignment  in  a heat  wave.  He 
died  hours  later. 

Anthony  McManus,  a mentally  ill 
prisoner  incarcerated  at  the  Baraga  Cor- 
rectional Facility,  starved  to  death  on 
September  8, 2005.  He  had  refused  to  eat 
and  weighed  only  7 5 pounds  when  he  died. 

CMS  doctors  had 
refused  to  examine 
him. 

Jackie  Dem- 
ing,  a friend  of 
Michigan  prisoner 
Fredrick  Heinz,  51, 
testified  before  a 
legislative  commit- 
tee about  Heinz’s 
inadequate  medical 
treatment.  Heinz, 
who  had  Hepatitis 
C,  was  diagnosed 
with  stomach  can- 
cer in  November 
2006.  Prison  medi- 
cal staff  gave  him 
Tylenol  for  his 
pain,  then  discon- 
tinued even  that 
small  relief  when 
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he  asked  for  stronger  medication,  Deming 
said.  He  was  scheduled  for  surgery  but  was 
transferred  to  another  facility  before  the 
surgery  took  place.  Heinz  couldn’t  speak 
on  his  own  behalf;  he  died  in  prison  on 
February  5,  2007. 

CMS  was  dismissive  of  such  inci- 
dents. “Allegations  in  a lawsuit  are  not 
necessarily  factual,  unbiased,  or  accurate. 
They  are  the  statements  of  the  plaintiff, 
who  is  seeking  to  pursue  a lawsuit  and 
win  a judgment.  Correctional  healthcare 
professionals  take  very  seriously  their 
commitment  to  provide  appropriate  care,” 
said  spokesman  Ken  Fields,  who  appar- 
ently has  never  been  on  the  receiving  end 
of  CMS’s  “appropriate  care.” 

Four-Pointed  to  Death 

One  such  lawsuit  was  filed  by  the  fam- 
ily of  Timothy  Joe  Souders,  21.  Souders 
was  a mentally  ill  prisoner  being  held  at 
the  Southern  Michigan  Correctional  Fa- 
cility when  he  died  on  August  6,  2006. 

Souders  was  serving  a 3 to  5 year 
sentence  for  actions  that  stemmed  from  his 
attempt  to  steal  two  paintball  guns  from 
a Michigan  department  store.  He  was 
charged  with  resisting  arrest  and  assault 
after  he  approached  officers  with  a knife. 
After  being  subdued  by  a Taser,  Souders 
was  taken  to  the  Lenawee  County  Jail. 
Once  there  he  tried  to  hang  himself  from 
a noose  fashioned  out  of  material  fromjail 
coveralls.  He  was  charged  with  malicious 
destruction  of  police  property. 

It  was  evident  to  prison  staff  that 
Souders  was  mentally  ill.  He  was  placed 
on  medication  to  treat  manic-depression, 
psychosis,  bipolar  disorder  and  hyperten- 
sion. By  March  2,  2006  - 4 months  after 
he  entered  prison  - Souders  had  received 
seven  misconduct  reports. 

Prison  officials  took  action  against 
Souders  on  August  2,  2006  for  “unruly 
behavior”  because  he  had  taken  a shower 
without  permission.  He  was  placed  in  a 
small,  windowless  prison  cell  that  had 
only  a toilet  and  a metal  bed.  Souders 
was  stripped  naked  and  secured  to  the 
bed  with  four-point  restraints.  Over  the 
next  four  days  he  was  chained  to  the  bed 
for  up  to  17  hours  at  a time  and  the  water 
in  his  cell  was  turned  off. 

Dr.  Robert  C.  Cohen,  a court-ap- 
pointed Hadix  monitor,  determined  that 
the  heat  index  in  Souder’s  cell  reached  106 
degrees.  MDOC  spokesman  Russ  Marian 
contended  that  Souders  had  received 
proper  care.  “He  was  fed,  he  was  given 
water,  and  he  was  given  his  medication,” 
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said  Marian. 

However,  two  hours  after  being  taken 
out  of  restraints  on  August  6,  Souders  was 
“found  to  be  unresponsive  and  without 
pulse  and  respiration.”  He  died  due  to 
dehydration.  His  family  was  not  advised 
of  the  circumstances  surrounding  his 
death. 

“We  weren’t  aware  of  any  of  this,” 
Timothy’s  father,  Steven  Souders,  said. 
“I’ve  been  told  for  two  weeks  that  my  son 
died  in  his  sleep  until  I read  a newspaper 
article.” 

Timothy  Souders’  death  was  discov- 
ered by  Dr.  Cohen  when  he  visited  the 
prison  several  days  after  Souders  died.  His 
death  was  “predictable  and  preventable,” 
Cohen  wrote.  It  was  “a  terrible,  unneces- 
sary tragedy.” 

The  types  of  medications  that  Soud- 
ers was  taking  put  him  in  particular 
danger.  “Actively  psychotic  patients  with 
cardiac  conditions  in  four  point  restraints 
are  at  significant  risk  of  death,”  Cohen 
wrote  to  the  plaintiffs’  attorney  in  the 
Hadix  case. 

What  Dr.  Cohen  learned  about  Soud- 
ers’ death  so  disturbed  him  that  he  wrote 
a special  report  to  U.S.  District  Judge 
Richard  A.  Enslen,  who  is  overseeing  the 
Hadix  case.  “Although  the  circumstances 
of  [Souders’]  death  overwhelmed  my  visit 
. . . there  are  a number  of  additional  con- 
tinuing serious  deficiencies  in  the  medical 
program  which  require  immediate  atten- 
tion, some  of  which  may  have  contributed 
to  the  abject  failure  to  provide  [Souders] 
with  medical  care,”  Cohen  stated. 

On  November  13, 2006,  Judge  Enslen 
issued  an  order  banning  the  use  of  non- 
medical punitive  restraints,  determining 
that  they  constituted  torture,  and  reinstat- 
ed a consent  decree  concerning  prisoners’ 
mental  health  treatment.  Hadix  v.  Caruso, 
461  F.Supp.2d  574  (W.D.Mich.  2006). 
[See  related  article  in  this  issue  of  PLN, 
Michigan’s  In-Cell  Restraints  Considered 
Torture;  Injunction  Issued ]. 

Like  Martell,  Souders’  short  prison 
bid  was  transformed  into  a death  sentence 
by  inadequate  medical  care.  Souders’ 
death  was  so  egregious  that  it  was  covered 
by  the  mainstream  media,  including  a 60 
Minutes  report  that  aired  on  February  11, 
2007  which  showed  a prison  surveillance 
video  of  Souders’  slow  and  lingering 
demise  (see:  www.cbsnews.com/stories/ 
200  7/02/0  8/60minutes/main2448074. 
shtml). 

The  lawsuit  filed  by  Souder’s  fam- 
ily is  still  pending;  they  are  represented 
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by  the  Southfield,  Michigan  law  firm 
of  Geoffrey  Fieger.  CMS  is  named  in 
the  suit.  Although  the  company  doesn’t 
provide  mental  health  services  at  MDOC 
facilities,  Souders  received  virtually  no 
medical  care  during  the  four  days  that 
culminated  in  his  death.  See:  Souders  v. 
Burt,  USDC  ED  MI,  Case  No.  2:06-cv- 
14353-BAF-WC. 

Oust  CMS? 

Each  year,  the  MDOC  must  report 
to  the  Michigan  legislature.  Its  July  1, 
2006,  report  on  health  care  stated,  “Qual- 
ity is  monitored  through  several  internal 
mechanisms.  . . . Investigation  of  prisoner 
grievances,  family  complaints  and  issues 
brought  to  the  MDOC  by  Legislators 
have  assured  that  the  quality  of  services 
provided  by  CMS  meets  MDOC  expecta- 
tions.” 

Hadix  expert  Elizabeth  J.  Ferguson 
disagreed  with  that  rosy  assessment. 
“Little  that  is  fundamental  has  improved 
for  prisoners  in  Hadix  facilities.  Most 
issues  for  prisoners  with  disabilities  are 
inextricably  linked  with  systems  problems 
that  impair  the  health  care  of  all  prison- 
ers. I continue  to  find  examples  of  pain, 
unnecessary  suffering,  and  delays  in  ac- 
commodations in 
treatment,”  Fergu- 
son wrote  on  July 
10,  2006. 

After  the  dismal 
state  of  Michigan’s 
prison  health  care 
was  exposed  in  a 
series  of  damn- 
ing investigative 
reports  by  Detroit 
Free  Press  staff 
writer  Jeff  Gerritt, 

Governor  Jennifer 
Granholm  ordered 
an  independent  re- 
view of  MDOC’s 
$190  million  a year 
medical  system. 

MDOC  re- 
quested that  the 
National  Commis- 
sion on  Correctional 
Health  Care  (NC- 
CHC), a non-profit 
agency,  conduct  the 
review.  “We  want 
to  move  as  quickly 
as  we  can,”  said 
MDOC  spokesman 
Russ  Marian.  “This 
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will  include  everything.  It  will  cover  CMS, 
our  employees,  our  interaction  with  the 
Department  of  Community  Health,  and 
both  the  mental  and  physical  aspects  of 
health  care.”  The  NCCHC  has  been  criti- 
cized as  being  a rubber  stamp  defense  for 
prison  medical  systems  being  sued  since 
it  does  not  measure  whether  prisons  and 
jails  are  actually  providing  adequate  medi- 
cal care  to  prisoners,  only  whether  they 
have  the  policies  in  place,  on  paper,  to,  in 
theory,  do  so. 

Some  criticized  the  timing  of  MDOC’s 
action.  “The  department  showed  no  inter- 
est in  this  prior  to  these  stories  [by  the 
Detroit  Free  Press ],”  stated  Sandra  Bailiff 
Girard,  executive  director  of  Prison  Legal 
Services  of  Michigan.  Others  criticized 
having  NCCHC  conduct  the  assessment, 
noting  that  the  chair  of  NCCHC’s  Board 
of  Directors,  Dr.  George  Pramstaller, 
is  also  MDOC’s  Medical  Director.  “We 
question  whether  oversight  will  come  from 
a review  done  by  the  very  person  who  runs 
the  failing  program,”  said  Elizabeth  Alex- 
ander, Director  of  the  ACLU’s  National 
Prison  Project.  In  fairness,  though,  the 
court-appointed  monitor  in  the  Hadix 
lawsuit,  Dr.  Robert  Cohen,  is  also  on 
NCCHC’s  board. 
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CMS  continues  to  profess  a no- 
worry attitude.  “We  certainly  have 
participated  in  reviews  of  inmate  health 
care  in  other  states  and  generally  work 
well  with  those  types  of  procedures,”  said 
company  spokesman  Ken  Fields.  Things 
have  not  always  gone  well  for  CMS, 
however.  Some  state  and  local  govern- 
ments have  discontinued  their  contracts 
with  the  company,  CMS  has  been  lined 
for  contract  violations,  and  numerous 
lawsuits  have  resulted  in  damage  awards 
and  settlements.  Flowever,  the  states  then 
contract  with  Prison  Flealth  Services 
or  another  company  and  get  the  same 
results  which  leads  to  a revolving  door 
of  greedy,  sub  standard  and  murderous 
medical  contracting  companies,  and 
then  CMS  often  gets  the  contract  a few 
years  later. 

For  example,  CMS  was  ordered  in 
Feb.  2003  to  pay  $1.75  million  resulting 
from  an  Illinois  jail  suicide  [PLN,  Nov. 
2003  and  Dec.  2004],  The  company 
settled  a wrongful  death  suit  in  October 
2005  involving  Delaware  prisoner  An- 
thony Pierce,  who  developed  a 10-inch 
cancerous  lump  on  his  head  that  CMS 
staff  failed  to  treat.  The  settlement  was 
confidential.  Most  recently,  on  March 
28,  2007,  another  Delaware  prisoner, 
Richard  Mark  Turner,  won  a pro  se 
federal  lawsuit  against  CMS;  the  judge 
granted  Turner’s  motion  for  summary 
judgment,  finding  the  company  had  pro- 
vided him  with  “obviously  inadequate” 
care.  Damages  have  yet  to  be  determined 
in  that  case. 

Change  is  Needed 

MDOC  currently  oversees  almost  50 
state  prisons.  Throughout  this  article  the 
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prisons  covered  by  the  Hadix  litigation 
have  been  mentioned,  but  those  only 
consist  of  three  facilities  that  comprise 
the  Jackson  prison  complex:  Southern 
Michigan  Correctional  Facility,  Parnell 
Correctional  Facility,  and  the  Charles 
Engler  Reception  and  Guidance  Cen- 
ter. On  February  20,  2007,  the  MDOC 
announced  plans  to  close  the  Southern 
Michigan  facility  and  disperse  prisoners  to 
other  prisons,  prompting  the  Court  over 
the  Hadix  litigation  to  issue  an  injunction 
enjoining  the  closure  until  the  medical 
needs  of  the  prisoners  to  be  transferred 
are  addressed.  See:  Hadix  v.  Caruso  (2007 
WL  710136). 

While  some  light  has  been  cast  upon 
the  darkness  of  health  care  at  those  pris- 
ons because  of  the  Hadix  lawsuit,  one  can 
only  wonder  what  horrors  may  be  occur- 
ring at  MDOC’s  other  45  prisons  that  are 
not  subject  to  any  such  scrutiny. 

It’s  unclear  how  many  other  Michi- 
gan prisons  receive  medical  services  from 
CMS,  but  it  is  known  the  company  has  a 
$70  million  annual  contract  with  MDOC, 
which  comprises  more  than  a third  of  the 
department’s  entire  health  care  budget. 
One  would  expect  that  with  a federal 
court  supervising  prison  medical  care,  any 
actions  taken  would  be  to  improve  health 
services  so  as  to  remove  such  judicial 
supervision. 

Yet  Dr.  Walden,  an  expert  in  the 
Hadix  case,  has  found  the  opposite  to  be 
true.  “My  findings  are  ...  similar  to  my 
previous  findings  but  in  critical  respects 
worse.  There  are  a series  of  problems 
that  interact  to  create  a serious  danger 
to  the  health  of  Hadix  class  members,” 
he  said. 

Dr.  Walden  found  the  health  care 
system  in  MDOC  suffers  from  a “culture 
of  failure”  that  is  not  being  addressed. 
“Sadly,  CMS,  MDOC,  and  nursing  can 
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each  point  a finger  and  nothing  will 
change,”  Walden  stated.  “There  is  a system 
problem  and  one  that . . . leadership  needs 
to  change.” 

The  question  is  will  that  change 
come,  and  what  must  be  done  to  make  the 
change.  CMS  contends  it  provides  medi- 
cally necessary  care  that  is  evidence-based. 
In  the  case  of  Lloyd  Martell,  the  evidence 
revealed  he  had  cancer  yet  CMS  doctors 
allowed  the  cancer  to  spread  unchecked 
until  it  became  terminal.  For  Martinique 
Stoudemire,  the  evidence  was  that  her 
medical  needs  were  neglected  and  both  of 
her  legs  had  to  be  amputated  as  a result. 
The  evidence  in  Timothy  Souders’  death 
speaks  for  itself. 

We  can  only  wait  to  see  the  results 
of  the  investigation  ordered  by  Governor 
Granholm.  In  the  meantime,  MDOC’s 
contract  with  CMS,  which  expires  on  May 
1 , 2007,  may  be  extended  for  another  year 
while  the  National  Commission  on  Cor- 
rectional Health  Care  completes  its  review 
of  the  state’s  prison  medical  services.  Dr. 
Walden  has  already  concluded  that  one 
course  of  action  must  be  taken,  stating, 
“I  am  convinced  that  the  necessary  lead- 
ership will  never  be  in  place  until  CMS 
is  ousted.” 

That  after  more  than  two  decades 
of  litigation  prisoners  in  three  Michigan 
prisons  still  cannot  receive  minimally 
adequate  medical  care  and  the  medical 
needs  of  the  vast  majority  of  Michigan 
prisoners  are  often  ignores  speaks  vol- 
umes about  the  failure  in  leadership  and 
oversight  by  the  Michigan  legislature  and 
governor  and  the  haphazardness  of  court 
litigation.  Based  on  prior  experience,  busi- 
ness as  usual  will  continue  with  prisoners 
still  dying,  the  media  goes  on  to  other 
stories  and  the  courts  are  worn  down  by 
the  Michigan  DOC’s  endless  resistance 
to  both  constitutional  medical  care  and 
court  supervision. 

William  Clancy,  an  MDOC  psy- 
chologist and  steward  for  the  union  that 
represents  state  prison  employees,  was 
equally  blunt:  “I  ask  you,  if  CMS  is  pro- 
viding medically  necessary  service,  then 
why  are  prisoners  dying  unnecessarily?” 
Which  is  a damn  good  question  that  CMS 
and  MDOC  officials  have  consistently 
failed  to  answer.  IH 

Sources:  Detroit  Free  Press;  Daily  Tele- 
gram; Associated  Press;  Detroit  News; 
Grand  Rapids  Press;  “Prison  Healthcare: 
An  Overview,”  Michigan  Senate  Fiscal 
Agency  ( Sept.  2000) 
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6 6 tep  on  a man’s  foot  once,  and 
i3a  polite  apology  will  do.  Do  it 
twice,  and  a profuse  apology  is  in  order. 
Do  it  thrice,  and  you  have  left  the  land  of 
apology  and  entered  the  arena  of  self-de- 
fense.” That  saying  is  the  beginning  of  U.S. 
District  Court  Judge  Richard  A.  Enslen’s 
order  holding  the  Michigan  Department 
of  Corrections  (MDOC)  in  contempt  in 
the  infamous  Hadix  litigation. 

Hadix  is  a long-standing  class  action 
lawsuit  that  originated  in  1980,  chal- 
lenging “a  variety  of  unconstitutional 
conditions,  including  inadequate  mental 
health  care  at  certain  designated  Jackson, 
Michigan  prison  facilities  ....”  A 1985 
consent  decree  addressed  medical  care  for 
prisoners  within  the  Hadix  facilities,  and 
promised  each  prisoner  “medical  services 
consistent  with  contemporary  profes- 
sional health  care  standards.” 

Since  the  consent  decree  was  entered 
into  more  than  two  decades  ago,  the  Court 
has  held  numerous  hearings  and  entered 
several  orders  to  enact  a remedial  plan.  The 
Court,  in  a December  7, 2006  order,  found 
that  apart  from  “technical  details,  there 
continued  at  the  time  a mounting  crisis  in 
health  care,  which  has  fully  consumed  the 
resources  of  the  parties,  the  Court,  and  the 
Medical  Monitor  in  seeking  resolution.  We 
have  been  bailing,  not  sailing.” 

The  Court’s  61-page  order  made  it 
clear  that  it  intended  to  plug  the  holes 
in  the  MDOC’s  sinking  ship.  That  dia- 
betics were  now  allowed  by  MDOC  to 
self-monitor  their  blood-sugar  levels  was 
cited  as  a huge  success  from  past  practice. 
Better  HIV  maintenance  was  noted  to  be 
an  improvement,  too.  But  the  Court  also 
mentioned  several  fiascos,  including  two 
that  resulted  in  prisoner  deaths. 

The  first  issue  came  to  light  when  the 
Medical  Monitor,  Dr.  Robert  Cohen,  was 
advised  by  prisoners  on  May  3 1 , 2006  that 
medication  refills  due  since  May  26  had 
not  been  filled.  Nothing  was  being  done 
to  correct  the  situation  by  MDOC  officials 
because  the  pharmacy  computer  system 
reported  the  unfilled  orders  as  filled. 

The  delay  in  certain  chronic  medi- 
cations, which  had  predictable  bad 
outcomes,  was  attributed  to  the  retirement 
of  a pharmacist,  the  computer  system’s 
failure,  and  the  delayed  implementation 
of  a new  private  pharmacy  system  for 
chronic  medications.  The  problem  was 
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only  solved  by  Dr.  Cohen  acting  to  have 
a new  outside  vendor,  PharmaCorr  Inc., 
provide  emergency  refills. 

The  first  prisoner  death  occurred 
when  prisoner  “P.H.  died  of  complications 
of  treatable  hyperthyroidism  after  his  care 
was  neglected  for  over  a year  because  De- 
fendants perennially  ignored  both  his  need 
for  medical  care  and  for  paranoia,  which 
was  causing  him  to  refuse  medical  care.” 
The  second  fatality  was  that  of  MDOC 
prisoner  Timothy  Souders,  who  died  in 
a solitary  confinement  cell  on  August  6, 
2006  due  to  dehydration. 

[See  related  article  in  this  issue  of 
PLN,  Michigan  Prisons:  Another  Failure 
in  Privatized  Prisoner  Health  Care], 

To  remedy  its  medical  treatment 
deficiencies,  MDOC  proposed  a two- 
phase  study  of  its  health  care  system  by 
a sub-contractor.  The  Court  rejected  that 
proposal,  stating,  “At  this  point,  it  would 
be  speculative  to  predict  either  any  suc- 
cess or  improvement  as  a consequence  of 
a distant  study,  particularly  when  such 
studies  in  the  past  have  only  served  to  cut 
timber  and  line  file  drawers.” 

The  most  remarkable  testimony  heard 
by  the  Court  concerned  delays  in  specialty 
care,  with  such  delays  being  outside  the 
time  frame  deemed  medically  necessary 
in  30  to  40  percent  of  all  cases.  The  moni- 
toring doctors,  Dr.  Cohen  and  MDOC 
Medical  Director  Dr.  Pramstellar,  ran- 
domly selected  six  cases.  In  two  of  those 
cases  the  delay  caused  prolonged  pain  but 
no  imminent  harm.  The  other  four  cases, 
however,  found  the  delay  presented  the 
prospect  of  unnecessary  suffering. 

In  all,  the  Court  detailed  14  cases 
of  prisoners’  medical  treatment,  finding 
“a  remarkable  indifference  to  patient 
well-being.”  There  were  approximately  20 
problematic  cardiac  cases.  The  Court  found 
problems  with  prisoner  access  to  health 
care,  medical  record  deficiencies,  treatment 
of  methicillin-resistant  staphylococcus 
(MRSA)  infections,  dialysis  care  deficien- 
cies, surgical  care,  custody  treatment, 
nursing  issues,  and  medication  issues.  The 
Court  found  that  these  problems,  which 
resulted  in  delayed  or  negligent  care,  “were 
a factor  in  patient  deaths.” 

MDOC  argued  the  “[treatment]  fail- 
ures do  not  show  deliberate  indifference  to 
the  class  ‘as  a whole.’”  The  Court,  however, 
held  the  malfeasance  was  “symptomatic,” 


and  caused  many  deaths.  “Defendants 
may  wish  that  by  simply  pointing  out  an 
obvious  red  herring  - that  most  people 
are  not  sick  most  of  the  time  regardless 
of  their  medical  treatment  - that  they  may 
wish  away  their  involvement  in  this  suit.  It 
is  not  so.  Wake  up  Dorothy.  You  are  not  in 
Kansas  anymore,”  Judge  Enslen  wrote. 

The  Court  found  that  staffing  of 
medical  positions  was  a significant 
problem.  The  computer  system  was  also 
inadequate  to  track  prisoner  medical  care 
and  medication  issuance.  Then  ensued  a 
legal  analysis. 

When  explaining  the  Eighth  Amend- 
ment standard,  Judge  Enslen  said  that  a 
prisoner  serving  a 2-10  year  sentence  de- 
serves to  do  that  sentence.  “What  he  does 
not  deserve  is  a de  facto  and  unauthorized 
death  penalty  at  the  hands  of  a callous  and 
dysfunctional  health  care  system  that  regu- 
larly fails  to  treat  life-threatening  illness.” 

The  prisoner  plaintiffs  requested  con- 
tempt rulings  for  violations  of  six  of  the 
Court’s  previous  orders.  The  Court  found 
contempt  was  not  justified  in  four  of 
those  alleged  violations.  Specifically,  the 
Court  held  the  language  of  the  Morality 
Review  Process  and  autopsy  reports  was 
not  specific  enough  for  contempt.  On  the 
issue  of  processing  specialist  reports,  the 
Court  found  substantial  improvement 
and  compliance.  Finally,  no  time  limit 
was  set  to  expand  the  MDOC’s  medical 
computer  system. 

The  Court,  however,  held  the  state 
in  contempt  and  imposed  a $1  million 
fine  based  on  two  other  issues.  Contempt 
was  entered  due  to  MDOC’s  failure  to 
adequately  staff  the  Southern  Michigan 
Correctional  Facility  to  cover  new  clinical 
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Michigan’s  In-Cell  Restraints  Considered 
Torture;  Injunction  Issued 

by  David  M.  Reutter 


CMS  Failure  in  Michigan  (cont.) 


responsibilities  for  the  dialysis  program 
and  to  treat  confinement  prisoners. 
MDOC  was  also  held  in  contempt  for 
failing  to  employ  a full  time  physician  at 
the  dialysis  unit. 

The  Court  ordered  injunctive  relief 
to  cure  these  problems.  The  medical 
computer  system  was  to  be  functional  by 
February  1,  2007.  A plan  to  add  medical 
staff  is  to  be  presented,  and  another  plan 
to  address  specialty  care  delay  is  required. 
Failure  to  hire  additional  medical  staff 
will  result  in  additional  fines  of  $10,000 
per  day  after  the  initial  120  day  period. 

Of  special  significance  was  the  Court’s 
creation  of  an  “Office  of  the  Independent 
Monitor.”  The  monitor  will  have  oversight 
over  all  prisoner  health  care,  with  the  power 
to  order  treatment  and  address  the  adequacy 
of  staffing.  The  monitor  may  act  on  prisoner 
grievances  and  no  prisoner  is  to  be  trans- 
ferred during  the  pendency  of  a petition  for 
medical  services  submitted  to  the  monitor. 
“Why  do  such  a thing?”  the  Court  asked. 
Because  unlike  a competitive  marketplace, 
prisoners  get  only  one  choice  of  medical 
treatment:  The  treatment  provided  by 
Correctional  Medical  Services  (CMS).  “If 
you  do  not  like  it,  you  kite  or  grieve  it,  but 
you  are  too  often  told  to  pound  sand.”  On 
February  2, 2007,  Judge  Enslen  ordered  the 
MDOC  to  transfer  $100,000  in  initial  fund- 
ing to  the  Medical  Monitor’s  office. 

The  Court  concluded  by  saying, 
“A  new  day  has  dawned  for  the  Hadix 
facilities  and  prisoner  medical  care.  Let 
us  greet  it  with  the  joy  that  a new  day 
demands.  Those  who  curse  it,  and  other 
progress,  shall  only  resign  themselves  to 
pain,  hardship  and  eventual  irrelevancy.” 
That  new  day  apparently  has  not  dawned 
for  MDOC  officials,  however,  who  quickly 
appealed  Judge  Enslen’s  order. 

The  $1  million  contempt  fine  was  sus- 
pended and  will  be  waived  if  the  MDOC 
achieves  compliance  with  the  Court’s 
order  within  120  days.  On  April  9,  2007, 
Leo  H.  Friedman,  Division  Chief  of  the 
Attorney  General’s  Corrections  Division, 
said  the  state  had  complied  with  the  order 
within  the  specified  time  frame  and  no 
part  of  the  fine  had  been  levied,  although 
the  Court  had  not  yet  made  final  findings 
on  that  issue.  See:  Hadix  v.  Caruso , 465 
F.Supp.2d  776  (W.D.  Mich.  2006).  FI 

Additional  sources:  Grand  Rapids  Press; 
ACLU press  release,  Dec.  8,  2006 
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A Michigan  federal  district  court 
has  held  that  the  use  of  in-cell 
restraints  for  punitive  reasons  constitutes 
torture.  In  reaching  that  conclusion,  the 
Court  reopened  its  previous  judgment 
concerning  mental  health  claims  and  issued 
a preliminary  injunction. 

The  Court’s  ruling  comes  in  the  Hadix 
case,  a longstanding  prison  conditions  suit 
dating  back  to  1980  that  involves  several 
prisons  operated  by  the  Michigan  Depart- 
ment of  Corrections  (MDOC).  In  January 
2001 , the  Court  terminated  enforcement  of 
the  mental  health  provisions  of  an  earlier 
consent  decree.  The  case  has  generated  doz- 
ens of  rulings  and  published  opinions. 

After  the  August  6, 2006  death  of  Tim- 
othy Souders,  whom  the  Court  identified 
only  as  T.S.,  the  Plaintiff's  moved  to  reopen 
the  terminated  decree  provisions,  arguing 
that  Souders’  death  and  the  deaths  of  other 
prisoners  “were  attributable  to  delays  or 
malfeasance  in  the  provision  of  mental 
health  care.”  [See  related  article  in  this  issue 
of  PLN,  Michigan  Prisons:  Another  Failure 
in  Privatized  Prisoner  Health  Care]. 

The  first  two  sentences  of  the  Court’s 
order,  written  by  U.S.  District  Judge  Rich- 
ard A.  Enslen,  set  a somber  tone:  “Say  a 
prayer  for  T.S.  and  the  others  who  have 
passed.  Any  earthly  help  comes  far  too 
late  for  them.”  The  Court  then  detailed  the 
circumstances  of  Souders’  prolonged  death 
in  a segregation  cell. 

Souders,  21,  had  a history  of  mental 
illness.  He  was  placed  in  segregation  for 
disobedience  of  custodial  orders  on  Au- 
gust 2,  and  put  in  “soft  standing  restraints 
(locking  leather  and  vinyl  restraints  around 
his  hands,  feet  and  wrist).”  An  hour  later 
he  flooded  his  sink;  he  was  then  placed  in 
four-point  “top  of  the  bed  restraints.” 

“Top  of  the  bed  restraints”  involved 
the  chaining  of  a prisoner’s  hands  and  feet 
to  “a  concrete  slab  with  four  metal,  arc- 
shaped handles  emanating  from  the  slab 
for  the  purpose  of  receiving  the  locking 
restraints.”  The  Court  noted  that  Souders 
“was  naked  and  lay  in  his  own  urine,”  for 
hours  in  this  position. 

“On  one  occasion,  T.S.  refused 
to  cooperate  with  his  restraint;  this 
prompted  five  guards  to  use  a large 
plexiglass  shield  and  place  their  weight 
upon  T.S.  while  they  locked  him,  scream- 


ing, to  the  slab  with  chains.” 

Based  on  doctors’  testimony,  the  Court 
found  that  much  of  Souders’  “defiant  and 
self-destructive  behavior”  was  the  product 
of  untreated  mental  illness,  which  consisted 
of  bipolar  disorder,  depression,  hyperactiv- 
ity disorder  and  suicide  attempts. 

On  August  2,  a social  worker  who  saw 
Souders  described  him  as  “floridly  psy- 
chotic,” and  ordered  him  to  be  transferred 
to  a Crisis  Stabilization  Program.  While 
the  approved  referral  form  was  marked 
“Emergent,”  a transfer  coordinator  failed 
to  transmit  the  order  to  Souders’  prison. 
“The  immediate  consequence  of  the  failure 
to  transfer  was  that  a psychotic  man  with 
apparent  delusions  and  screaming  incoher- 
ently was  left  in  chains  on  a concrete  bed 
over  an  extended  period  of  tune  with  no  ef- 
fective access  to  medical  or  psychiatric  care 
and  with  custody  staff  telling  him  that  he 
would  be  kept  in  four-point  restraints  until 
he  was  cooperative,”  the  Court  noted. 

Moreover,  Souders  was  on  several 
medications  that  required  close  monitoring, 
as  they  could  cause  dangerous  side  effects. 
Several  were  known  to  cause  dehydration, 
temperature  regulation  interference  and 
chemical  imbalances.  Two  of  the  days  that 
Souders  was  in  four-point  restraints  were 
designated  as  “heat  alert”  days,  with  tem- 
peratures of  around  100  degrees. 

At  6:00  a.m.  on  the  day  of  his  death, 
Souders  was  assisted  to  a shower.  He  was 
brought  back  via  wheelchair  and  again 
placed  in  “top  of  the  bed  restraints.”  Be- 
cause he  slept  a lot,  he  was  released  from 
his  restraints  at  1:00  p.m.,  but  promptly 
fell  face  first  on  the  concrete  floor.  Guards 
assisted  him  back  onto  the  slab. 

A few  minutes  later  he  fell  again,  but 
no  one  checked  him  for  more  than  an 
hour.  A nurse  attempted  to  check  his  pulse 
and/or  blood  pressure,  and  answered  Soud- 
ers’ inquiry  about  the  readings  by  saying, 
“it’s  faint,  but  I heard  it.”  No  emergency 
medical  help  was  summoned.  An  hour  later 
Souders  was  found  dead  in  his  cell.  The 
cause  of  his  “entirely  preventable”  death 
was  determined  to  be  “dehydration  and 
arrhythmia.” 

Dr.  George  Pramstaller,  MDOC’s 
Medical  Director,  stated,  “I  think  in 
looking  at  the  tapes  in  particular  it  was 
very  apparent  in  the  tapes  that  T.S.  was 
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having  number  one,  mental  deterioration, 
and  number  two,  physical  deterioration.” 
Dr.  Pramstaller  went  on  to  say  there  was 
“ample  opportunity”  for  guards  and  medi- 
cal personnel  to  intervene,  but  “that  was 
not  done.” 

In  December  2006  the  Joint  Reference 
Committee  of  the  American  Psychiatric 
Association  (APA)  issued  a resource 
document  titled,  “The  Use  of  Restraint 
and  Seclusion  in  Correctional  Mental 
Health  Care.”  Souders’  forcible  four-point 
restraint  violated  every  one  of  the  APA’s 
recommended  guidelines. 

The  Court  also  detailed  the  facts  re- 
lated to  the  June  2006  death  of  a prisoner 
identified  as  P.H.,  who  died  after  refusing 
treatment  for  hyperthyroidism  because  of 
paranoia.  The  Court  noted  that  Correc- 
tional Medical  Services  (CMS),  the  private 
company  that  manages  MDOC’s  health 
care  at  Hadix  prisons,  “wanted  the  case 
managed  without  the  specialist  referral” 
recommendation  by  an  endocrinologist 
who  examined  PH.  The  Court  also  detailed 
the  cases  of  prisoners  who  died  from  a 
lack  of,  or  simply  did  not  receive,  adequate 
mental  health  treatment. 

The  Court  found  that  many  of  the 
MDOC’s  health  care  deficiencies  could 
be  attributable  to  insufficient  staffing, 
which  included  a period  in  which  no  psy- 
chiatrist was  available.  Instead,  limited 
license  holders  provided  care  - which  was 
a violation  of  Michigan  law.  Between  July 
7 and  September  9,  2006,  those  limited 
practitioners  operated  with  no  supervising 
psychiatrist. 

During  that  period,  “staff  were  fulfill- 
ing rote  paperwork  requirements  in  seeing 
patients,  but  would  not  provide  actual  ser- 
vices except  in  rare  cases.”  The  Court  found 
that  such  violations  were  systematic. 

Judge  Enslen  noted  he  had  found  it 
helpful  to  include  a “brief  review  on  the 
history  of  torture  in  the  United  States”  in 
his  ruling.  Space  limitations  prevent  that 
review  here,  but  the  Court  observed  that 
when  the  power  to  punish  is  granted  on 
lower  levels  of  administrative  authority, 
there  is  an  inherent  and  natural  difficulty 
in  enforcing  the  limitations  of  that  power. 
Such  a practice  also  generates  hate  toward 
the  keepers  who  punish  and  toward  the 
system  that  permits  it. 

The  Court  found  that  the  restraints 
used  on  Souders  “pose  a deadly  risk  to  the 
persons  restrained  because  it  subjects  those 
persons  to  a known  unreasonable  risk  of 
heart  attack,  dehydration,  and  asphyxia- 
tion.” Moreover,  the  use  of  punitive  irons 
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(restraints)  are  prohibited  under  the  Mili- 
tary Commission  Act  of  2006  on  foreign 
unlawful  combatants  and  thus  should  be 
prohibited  when  used  on  other  prisoners. 

The  Court  ruled  that  the  use  of 
non-medical,  in-cell  restraints  to  punish 
prisoners  constituted  torture  in  violation 
of  the  Eighth  Amendment.  The  resulting 
injunction  placed  an  immediate  ban  on  the 
use  of  such  restraints  except  to  transport 
prisoners,  to  quell  riots,  or  to  provide 
safety.  They  also  may  be  used  to  “Prevent 
self-harm,  injury  to  staff,  and  interfer- 
ence with  treatment”  when  supervised  by 
medical  staff.  Further,  there  must  be  coor- 
dination of  treatment  between  medical  and 
mental  health  staff. 

The  Court  concluded  its  order  with  a 
stern  message  to  MDOC’s  medical  staff: 
“You  are  valuable  providers  of  life-saving 
services  and  medicines.  You  are  not  coat 
racks  who  collect  government  paychecks 
while  your  work  is  taken  to  the  sexton  for 
burial.  If  a patient  does  not  receive  neces- 
sary medical  or  psychological  services, 
including  medicines  and  specialty  care,  it 
is  not  his  problem,  it  is  your  problem,  a 
problem  that  must  be  solved  at  lunch,  night 
or  weekends,  if  necessary.  If  someone  in 
the  bureaucracy,  including  CMS,  is  stop- 


ping you  from  providing  necessary  services 
in  a timely  way,  or  stopping  the  patient 
from  obtaining  necessary  specialist  care 
or  medicine,  you  should  pester  the  male- 
factors until  they  respond  and  the  services 
are  provided.  If  they  still  won’t  relent,  you 
are  to  relay  their  names,  including  correct 
spellings  and  addresses  at  which  they  may 
be  arrested,  to  the  medical  monitor  so 
those  persons  may  be  held  in  contempt  and 
jailed,  if  necessary.  The  days  of  dead  wood 
in  the  Department  of  Corrections  are  over, 
as  are  the  days  of  CMS  intentionally  delay- 
ing referrals  for  craven  profit  motives.” 

The  Court  reopened  the  mental  health 
consent  decree  and  issued  a preliminary  in- 
junction. Unfortunately,  it  took  the  deaths 
of  several  mentally  ill  prisoners  to  send  a 
much-needed  wake-up  call  to  MDOC  and 
its  for-profit  health  care  contractor.  Just  as 
unfortunately,  the  state  still  hasn’t  learned 
- it  has  appealed  Judge  Enslen’s  order 
banning  the  use  of  punitive  restraints. 
See:  Hadix  v.  Caruso,  461  F.Supp.2d  574 
(WD.Mich.,  2006).  P 

Additional  sources:  APA  Resource 
Document,  Dec.  2006;  www.wlns.com; 
Muskegon  Chronicle;  New  York  Times; 
www.mlive.com 


Attention  inmates:  You  need  mail  when  you’re  in  jail!! 

Here  is  all  the  information  you  need  to  place  your  ad  on 

www.inmate-connection.com 

First  name,  last  name,  inmate  ID#,  facility  name, 
COMPLETE  Mailing  Address,  your  sex,  D.O.B.,  race. 
Interested  in  men,  women,  friends  or  legal  help  (choose  1). 
Convicted  of,  release  date.  All  ads  run  for  1 year. 

Send  200  word  ad,  photo  and  $25.00  check  or  money  order  to: 
lnmate-Connection.com 
P.O.  Box  83897 
Los  Angeles,  CA  90083 

We  will  return  your  photo  along  with  a copy  of  your  web  page. 
lnmate-Connection.com  is  a legitimate  service  registered  in 
the  State  of  California.  Price  doubled  for  all  extras. 

Send  self-addressed  stamped  envelope  for  all  inquiries. 


9 


May  2007 


This  issue  marks  PLN’s  17lh  anni- 
versary and  our  205th  issue  since 
we  first  started  publishing  in  May,  1990. 
This  makes  PLN  the  longest  published,  by 
far,  independent  prisoner  publication  in 
US  history.  About  95%  of  PLN’s  articles 
remain  written  by  current  or  former  prison- 
ers around  the  country.  In  this  time  period 
we  have  grown  from  a hand  typed,  ten  page, 
photocopied  newsletter  to  the  magazine  you 
are  now  holding  in  your  hands.  In  1990  a 
PLN  prisoner  subscription  cost  $10,  17 
years  and  a 38  page  increase  in  size  later  it 
is  only  $18.  576  pages  of  magazine  a year 
makes  PLN  the  best  buy  on  the  cell  block. 

We  hope  to  expand  our  size  still  more 
to  bring  our  readers  more  news  and  infor- 
mation. Each  full  page  of  advertising  will 
allow  us  to  increase  our  size  by  four  pages, 
and  we  remain  committed  to  maintaining 
a balance  of  at  least  75%  editorial  content 
to  25%  advertising  content.  So  one  page 
of  ads  means  readers  get  three  pages  of 
hard  hitting  useful  legal  information  and 
news.  Any  ideas  or  suggestions  on  poten- 
tial advertisers  are  welcomed. 

Since  PLN  started  we  have  grown 
as  an  organization  from  being  an  all  vol- 
unteer group  with  a $50  budget  to  now 
having  six  full  time  employees,  plus  volun- 
teers, work  study  students  and  many  other 
supporters.  One  of  the  few  changes  I am 
sad  to  see  is  that  of  responding  to  PLN’s 
mail.  Each  week  PLN  receives  over  1,000 
pieces  of  mail.  Everything  is  opened, 
sorted  and  reviewed.  Our  circulation  staff 
handles  everything  dealing  with  subscrip- 
tions, renewals,  changes  of  address,  etc. 
Letters  dealing  with  either  the  censorship 
of  PLN,  article  submissions,  news  tips, 
news  clippings,  court  wins,  etc.,  all  wind 
up  on  my  desk  for  review.  Some  of  these 
get  responses,  many  do  not.  While  every- 
thing is  reviewed  and  read  there  simply 
isn’t  enough  time  in  the  day  to  respond 
to  everything.  Up  until  around  1994  we 
prided  ourselves  on  the  fact  that  every 
letter  to  PLN  got  a reply. 

Some  things  to  keep  in  mind  when 
you  write  PLN.  Be  brief  and  to  the  point. 
If  you  need  your  address  changed,  let  us 
know.  Don’t  spend  8 pages  telling  us  your 
life  story  and  then  in  the  last  paragraph 
say,  “by  the  way,  I moved,  please  change 
my  address.”  We  also  lack  the  resources  to 
review  legal  pleadings  or  give  legal  advice, 
that’s  why  we  publish  the  magazine!  If  you 
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From  the  Editor 

by  Paul  Wright 

win  or  settle  a case,  send  us  the  details  so 
we  can  publish  them  and  please  continue 
to  send  the  news  clippings  from  your  lo- 
cal papers  about  prison  and  jail  issues. 
They  are  a great  source  of  news  tips  since 
many  of  the  small  town  papers  covering 
prisons  in  their  community  are  not  easily 
accessible  online. 

As  with  previous  anniversary  issues, 
it  is  always  good  to  look  back  and  be 
able  to  thank  all  the  people,  at  this  point 
far  too  numerous  to  name,  who  at  every 
step  of  the  way  have  helped  make  PLN 
possible  and  without  whose  support  we 
would  not  exist. 

In  April  I was  a speaker  at  the  Barbara 
Jordan  Forum  at  the  University  of  Texas 
in  Austin.  I had  been  asked  to  speak  about 
finding  dignity  in  the  criminal  justice  sys- 
tem. Alas,  I was  not  up  to  the  task  since 
I do  not  believe  anyone  involved  in  the 
criminal  justice  system,  not  the  employees 


and  certainly  not  the  prisoners,  is  treated 
with  dignity  or  respect.  Instead  I spoke 
about  the  reality  of  how  prisoners  are 
treated  in  American  prisons  and  jails  and 
on  the  efforts  made  to  silence  those  prison- 
ers who  speak  about  their  treatment.  The 
panel,  which  I shared  with  Nicole  Porter 
of  the  Texas  ACLU,  Michelle  Deitch,  a 
professor  at  the  University  of  Texas  and 
Stephen  Hartnett,  a professor  on  prisoner 
writing  at  the  University  of  Illinois,  was 
very  well  received  and  did  a great  job 
explaining  the  reality  of  the  American 
criminal  justice  system. 

After  17  years  of  editing  and  pub- 
lishing PLN  we  have  a lot  of  work  ahead 
of  us.  Pretty  much  at  every  level,  prison 
conditions,  overcrowding,  mass  imprison- 
ment and  state  repression  are  far  worse 
than  when  we  started  publishing  in  1990. 
We  appreciate  your  support  in  the  ongoing 
struggle  against  injustice. 


California  Creates  High  Risk 
Sex  Offender  Task  Force 


By  Executive  Order  S-6-08  (May 
15,  2006),  California’s  Governor 
Arnold  Schwarzenegger  created  the  High 
Risk  Sex  Offender  Task  Force  (HRSOTF). 
Its  job  was  to  advise  the  Secretary  of  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  on  policy 
upgrades  regarding  (1)  notification  of 
local  law  enforcement  of  the  release  from 
prison  of  high  risk  sex  offenders,  (2) 
placement  planning  for  these  offenders, 
(3)  monitoring  of  them,  and  (4)  enforce- 
ment of  special  conditions  of  parole.  The 
HRSOTF  was  to  be  headed  by  two  state 
legislators  and  CDCR  Secretary  James 
Tilton. 

After  interim  advice  from  the  HR- 
SOTF, Schwarzenegger  issued  Executive 
Order  S-6-09  on  June  16,  2006,  directing 
Secretary  Tilton  to  immediately  imple- 
ment the  following  new  procedures:  assess 
all  pending  sex  offender  parolees  for  “high 
risk,”  and  verify  the  adequacy  of  their  pro- 
posed residence  upon  release.  The  order 
specifically  required  CDCR  to  evaluate 
1,400  candidates  due  for  release  within 
the  next  90  days,  but  also  required  CDCR 
to  put  in  place  a non-emergency  plan  to 
assess  all  future  candidates  at  least  45  days 
prior  to  their  scheduled  release. 


In  its  August  15,  2006  report,  the 
HRSOTF  made  ten  recommendations. 
The  first  was  to  have  a uniform  defini- 
tion of  “high  risk  sex  offender”  (HRSO). 
Next,  they  advised  prescreening  all 
incarcerated  HRSOs  120  days  prior  to 
their  scheduled  release.  Third,  all  HRSOs 
should  be  required  to  receive  treatment 
while  incarcerated.  Fourth,  community 
notification  prior  to  release  should  be 
planned.  Fifth,  community  supervision 
should  be  based  upon  the  “containment 
model,”  whose  four  components  include 
parole  supervision,  therapist  treatment, 
polygraph  tests,  and  victim  advocacy. 
Next,  CDCR  should  partner  with  local 
law  enforcement  to  enhance  community 
education  on  HRSOs.  Seventh,  the  Me- 
gan’s Law  website  should  be  augmented 
to  highlight  HRSOs  and  those  with  GPS 
monitors.  The  remaining  recommenda- 
tions address  administrative  achievement 
of  the  program. 

With  the  subsequent  passage  of 
Jessica’s  Law  by  the  voters  in  November 
2006,  the  freedom  of  paroled  California 
sex  offender  registrants  will  be  severely 
circumscribed.  See:  California  High 
Risk  Sex  Offender  Task  Force,  August 
15,  2006.  FI 
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Florida’s  Prison  Industry  Practices  Tightening 


Three  years  after  its  scathing  report 
on  the  corporate  nepotism  that 
was  lining  the  pockets  of  administrators 
of  Florida’s  Prison  Industries  and  Di- 
versified Enterprises  (PRIDE),  Florida’s 
Office  of  Program  Policy  Analysis  and 
Government  Accounting  (OPPAGA) 
has  issued  a progress  report.  The  fiascos 
revealed  by  the  OPPAGA’s  2003  report  on 
PRIDE  were  the  subject  of  PLN’s  January 
2005  cover  story  Florida’s  Private  Prison 
Industry  Under  Siege. 

That  2003  report  revealed  that 
rather  than  bring  profits  to  the  state 
for  operation  of  its  prison  industries; 
PRIDE’s  directors  and  corporate  of- 
ficers had  inflated  their  pay  and  created 
corporations  to  suck  the  profit  out  of 
PRIDE.  For  instance,  PRIDE’s  chief 
executive  officer  and  president  received 
$276,000  and  $232,000  as  annual  sal- 
ary. Moreover,  they,  with  the  Board  of 
Directors  created  Industries  Training 
Corporation  (ITC)  to  fulfill  many  of 
PRIDE’s  missions. 

Those  board  members  also  cre- 
ated other  non-profits,  for  which  they 
sat  on  the  boards  of  for  additional  pay 
and  compensation,  that  served  PRIDE. 
After  the  scandal  was  exposed,  PRIDE 
severed  ties  with  ITC  and  its  umbrella 
of  corporations.  The  newest  report  from 
the  OPPAGA  reveals  that  cost  PRIDE 
$19  million  in  loans  to  ITC  and  its  af- 
filiates. 

In  September  2005,  PRIDE  filed  a law- 
suit seeking  to  recoup  damages  from  those 
loans.  That  suit  resulted  in  a confidential 
settlement  in  August  2006.  PRIDE’s  new 
management  indicated  that  ITC  had  mini- 
mal arrests  and  could  only  repay  a small 
fraction  of  the  amount  owed.  The  Office 
of  the  Statewide  Prosecutor  found  there 
was  insufficient  evidence  to  bring  criminal 
charges  in  the  matter.  A public  records 
request  by  Prison  Legal  News  revealed 
that  PRIDE  settled  its  lawsuit  against  ITC 
and  its  former  board  members  for  a mere 
$537,000,  with  Florida  taxpayers  taking 
a bath  for  the  rest. 

The  OPPAGA  found  that  since  its 
last  report  PRIDE  has  increased  its 
revenue  by  10%,  which  increased  the 
hours  worked  by  prisoners  12%.  While 
that  slightly  increased  the  amount  of 
prisoner  workstations,  it  has  not  shown 
commensurate  increases  with  its  sales. 


by  David  M.  Reutter 

Nationwide  the  state  prison  industry 
workstations  to  prisoners  is  3.7%,  com- 
pared to  2.5%  in  Florida.  There  are  two 
reasons  PRIDE’s  workstations  have  not 
increased.  “First,  PRIDE  has  upgraded 
its  manufacturing  technology,  which  has 
allowed  inmates  to  produce  more  prod- 
ucts at  individual  workstations.  Second, 
PRIDE  has  employed  workers  at  more 
than  one  shift  at  some  workstations  and 
increased  work  hours  per  shift  at  other 
workstations.”  While  this  has  increased 
productivity,  it  fails  to  provide  more 
trained  prisoners. 

Because  PRIDE’s  product  quality 
has  improved,  more  state  agencies  are 
purchasing  its  products.  Disputes  are 
now  quickly  resolved.  More  impor- 
tantly, PRIDE  is  providing  a quality 
product  at  competitive  prices.  It  also 
helps  that  state  agencies  are  required 
to  buy  from  PRIDE  and  not  on  the 
open  market. 

PRIDE,  however,  has  continued  to 
have  a difficult  time  promot- 
ing sales  to  the  private  sector. 

“Some  private  companies 
do  not  see  an  incentive  to 
do  business  with  PRIDE 
because  of  prison  industry 
workforce  and  production 
limitations,”  the  report  said. 

Because  prisoners  are  subject 
to  transfer,  the  workforce 
is  unstable,  and  threatens 
on-time  completion  of  or- 
ders. Security  also  prevents 
PRIDE  from  guaranteeing 
rapid  transportation  or  stock 
inventory. 

While  PRIDE  has  taken 
steps  to  improve  ethics  and 
decrease  risky  business  ven- 
tures, it  still  has  more  room 
to  improve.  The  OPPAGA 
recommended  that  PRIDE 
seek  to  increase  its  prisoner 
“workstations  to  provide 
meaningful  on-the-job  train- 
ing.” 

PRIDE  must  also 
strengthen  its  internal 
control  mechanisms.  To 
do  so,  PRIDE  managers 
should  annually  evaluate 
its  internal  controls  and 
publish  those  evaluations  in 


PRIDE’s  annual  report.  The  OPPAGA 
recommended  the  legislature  to  amend 
the  law  to  require  PRIDE  to  annually 
report  its  internal  controls  and  require 
“such  a report  to  be  subject  to  an  attes- 
tation of  an  independent  certified  public 
accountant.  Those  recommendations,  if 
fulfilled,  would  put  the  original  vision 
of  PRIDE  into  play:  making  Florida’s 
prison  industries  profitable  while  pro- 
viding prisoner’s  training.  However,  the 
reality  is  that  prison  industries  exist  as  a 
taxpayer  boondoggle  that  does  little  to 
actually  give  prisoners  work  training  or 
save  taxpayers  money.  While  PRIDE’s 
prisoner  workers  slave  away  for  pennies 
an  hour,  the  top  management  is  raking 
in  hundreds  of  thousands  of  dollars  a 
year  in  pay  and  compensation  pack- 
ages, and  looting  the  company  to  boot. 
Just  like  the  private  corporate  sector. 
The  OPPAGA’s  report  is  available  at: 
www.opaga.state.fl.us.  See  Report  No. 
06-67.  H 


Not  Just  A Gift... 

The  Complete  Package 


When  you  can't 
be  there ... 


touch  your  loved  ones 
in  a special  way! 

Catering  to  Incarcerated  People 

Affordable  Gifts  for  Family  £r  Friends 
Exclusive  Glass  & Spa  Items  • Fine  Jewelry 
Unique  Plush  Animals  • Specialty  Candles 
Fresh  Cut  Roses  & Flowers 
Balloon  Gifts  & More! 


Send  5 new  stamps  in  strips  only  (or  equivalent  funds) 
for  NEW  2007  Full-Color  Catalog,  now  featuring  nearly  70  gifts  to: 

ffaden  (iMoore  ofS^teto  ^JJork 

Catalog-PLN7  • 600  Violet  Av,  Ste.168  • Hyde  Park,  NY  12538 
Web  Site:  www.JadenMooreofNewYork.com 
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PLN  Uncovers  Secret  Sweetheart  Settlement  Between 
PRIDE  and  Former  Board  Members 


In  its  continual  effort  to  expose 
corruption  within  prisons,  PLN 
has  uncovered  the  confidential  settlement 
between  Florida’s  Prison  Rehabilitation 
Industries  and  Diversified  Industries 
(PRIDE)  and  the  corporations  spawned 
by  its  former  directors’  corporations. 

Our  January  2005  cover  article  de- 
tailed how  PRIDE  corporate  executives 
and  directors  had  “loaned”  their  newly 
created  non-profit  organizations  money 
and  given  them  PRIDE  assets.  No  con- 
tracts or  other  arrangements  were  ever 
made  to  repay  PRIDE  the  nearly  $20 
million.  That  figure  came  from  an  audit 
by  Florida’s  Office  of  Program  Policy 
Analysts  and  Government  Accountability. 
When  PLN  associate  editor  Alex  Fried- 
mann requested  a copy  of  the  settlement, 
a PRIDE  spokesman  told  him  it  was 
confidential  and  PRIDE  was  not  subject 
to  Florida’s  public  records  laws.  A written 
public  records  request  promptly  resulted 
in  the  disclosure  of  the  “confidential” 
settlement. 

After  former  Florida  Governor  Jeb 
Bush  ordered  an  investigation,  PRIDE’s 
top  executives  resigned.  Under  new  man- 
agement, PRIDE  sued  Industries  Training 
Corporation  (ITC),  Labor  Line  Services, 
Inc.  (LLS),  Labor  Line,  Inc.  (LLI)  and 
Robert  M.  Smith,  PRIDE’s  former  Chief 
Financial  Officer  and  Treasurer,  who  also 
served  in  that  capacity  for  each  of  the 
companies  sued. 

Despite  PRIDE  being  a non-profit  or- 
ganization owned  by  the  state  of  Florida, 
Smith  established  elaborate  bank  accounts 
that  allowed  it  to  share  a “cash  pool”  with 
ITC  and  LLS.  The  accounts  for  PRIDE 
and  LLS  were  “zero  balance  accounts,” 
which  meant  that  at  the  end  of  the  day  all 
funds  were  swept  into  the  “master  sweep 
account”  of  ITC. 

The  end  result  was  that  not  only  was 
PRIDE  paying  ITC,  LLS,  and  LLI  for  ser- 
vices, it  was  also  making  systematic  credit 
advances  to  cover  the  routine  deficits  of 
ITC  and  LLS.  As  such,  ITC,  LLS,  and 
LLI  owed  Pride  “hundreds  of  thousands 
of  dollars  for  the  advances.” 

Despite  this  indebtedness,  LLI  “sold 
substantially  all  of  its  assets  to  a non- 
party,  U.S.  Staffing  of  Florida,  Inc.”  Then, 
ITC,  LLS,  and  LLI  steadfastly  refused  to 
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by  David  M.  Reutter 

provide  PRIDE  with  details  about  that 
sale  or  to  give  PRIDE  notice  of  the  sale 
beforehand.  LLI  announced  it  intended 
to  use  the  sale  proceeds  to  pay  off  its 
other  creditors  and  invest  the  remainder 
in  a business  entity  known  as  “Northern 
Outfitters.” 

In  August,  2006,  the  parties  entered 
into  a “confidential  Settlement  Agree- 
ment.” That  settlement  netted  PRIDE 
$537,000  of  the  $19  million  bilked  by  its 
former  board  members.  Initially,  ITC 
must  immediately  pay  PRIDE  $ 1 37,000. 
The  balance  is  in  the  form  of  a promis- 
sory note  for  $400,000,  which  requires 
ITC  to  pay  PRIDE  payments  in  the 
years  of  2008,  2009,  and  2010  “the  full 
amount  of  all  profit  expected  to  come 
from  Northern  Outfitters,”  a company 
that  was  purchased  with  PRIDE  mon- 


On  October  14,  2005,  a fed- 
eral jury  in  Nevada  awarded 
$18,700  to  a state  prisoner  who  suffered  a 
retaliatory  transfer  and  punishment  after 
he  voiced  complaints  about  the  prison’s 
food  and  grievance  procedures. 

According  to  the  lawsuit,  prisoner 
Phillip  Lyons  was  elected  president  of 
the  NAACP’s  local  prison  chapter,  the 
Universal  Revitalization  Organization 
(URO),  while  imprisoned  at  the  High 
Desert  State  Prison  (HDSP)  in  2002.  In 
May  2003,  after  fruitless  meetings  with 
prison  warden  James  Schomig,  Lyons 
wrote  a letter  to  then  Nevada  Depart- 
ment of  Corrections  (NDOC)  Director 
Jackie  Crawford  asking  her  to  investigate 
“the  culinary  conditions  and  grievance 
procedure  problems  at  HDSP.” 

Two  days  after  mailing  the  letter 
Lyons  was  called  to  Schomig’s  office. 
In  the  office  Schomig  threatened  and 
berated  Lyons  for  going  over  his  bead  to 
the  director.  After  finishing  his  diatribe 
Schomig  ordered  a nearby  prison  guard 
to  place  Lyons  in  administrative  segre- 
gation and  search  his  property.  All  of 
Lyons’  material  relating  to  the  NAACP 
and  the  URO  was  confiscated.  He  also 
spent  the  next  20  days  in  segregation  and 


ies.  The  upshot  is  Florida  tax  payers  were 
swindled  out  of  $18.5  million  dollars  due  to 
inadequate  and  inept  oversight  of  a corrupt 
PRIDE  board  and  chair. 

This  entire  fiasco  exhibits  that  per- 
sonal profiteering  that  prevails  over  prison 
rehabilitation  and  job  training.  While 
PRIDE’s  prisoner  workers  continue  to 
earn  pennies  an  hour,  its  former  executives 
and  directors  have  a new  company  that  is 
still  financed  on  PRIDE’s  dime  and  pays 
them  hundreds  of  thousands  of  dollars 
a year  in  salry  and  benefits.  The  current 
PRIDE  board  is  also  well  paid  on  the 
backs  of  Florida  tax  payers  and  Florida’s 
prison  slave  labor  force.  See:  Prison 
Rehabilitation  Industries  and  Diversified 
Enterprises  v.  Industries  Training  Corpo- 
ration, Fla  Sixth  Judicial  Circuit,  Pinellas 
County,  Case  No.  05-006100CI-008.  ¥* 


was  transferred  to  the  Lovelock  Correc- 
tional Center.  At  Lovelock  Lyons’  security 
level  was  reduced  from  Level  1 to  Level  3. 

Throughout  the  ordeal  Lyons  was 
never  charged  with  a single  infraction  of 
prison  rules.  Moreover,  prison  officials 
failed  to  respond  to  any  of  the  prison  griev- 
ances Lyons  filed  between  May  22,  2003, 
and  August  14,  2003. 

With  no  help  from  prison  officials,  Lyons 
filed  a pro  se  suit  in  the  U.S.  District  Court 
for  the  District  of  Nevada  on  March  1, 2004. 
In  the  complaint,  brought  under  42  U.S.C.  § 
1983  and  state  law,  Lyons  alleged  that  War- 
den Schomig  violated  his  rights  under  the 
First,  Fourth,  and  Fourteenth  Amendments 
by  interfering  with  his  right  to  petition  the 
government  for  redress  of  grievances  (i.e.,  his 
letter  of  complaint  to  the  Director),  subject- 
ing him  to  unreasonable  search  and  seizure, 
and  failing  to  provide  him  with  due  process. 

The  jury  sided  with  Lyons  and  awarded 
him  $1,200  in  compensatory  damages  and 
$17,500  in  punitive  damages  against  the 
warden.  Total  award:  $18,700.  An  appeal 
by  the  state  was  dropped  on  February  7, 
2006,  after  the  defendants  reached  an  un- 
specified settlement  agreement  with  Lyons. 
See:  Lyons  v.  Schomig,  USDC  D NV,  Case 
No.  03:03-cv-0577-RAM.  P 
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Indianapolis’  Sex  Offender  Ordinance  Banning  Presence  in 
Public  Places  with  Children  Enjoined 


An  Indiana  federal  district  court 
has  granted  a preliminary  in- 
junction to  the  plaintiffs  in  an  action 
challenging  a City  of  Indianapolis  ordi- 
nance that  bans  sex  offenders  from  being 
within  1,000  feet  of  a public  playground, 
recreation  center,  bathing  beach,  swim- 
ming or  wading  pool,  sports  field  or 
facility  when  children  are  present,  unless 
accompanied  by  an  adult  person  not  re- 
quired to  register  as  a sex  offender. 

The  action  was  brought  by  the  Indi- 
ana American  Civil  Liberties  Union  on 
behalf  of  four  John  Does  subject  to  the 
City  ordinance,  which  cleared  the  City- 
County  Council  by  a 25-to-2  vote  on  May 
15,  2006  and  took  effect  immediately. 

The  Court  found  there  exists  at 
least  330  separate  points  within  India- 
napolis that  can  be  identified  as  public 
playgrounds,  recreation  centers,  bathing 
beaches,  swimming  pools,  or  sports  fields 
or  sports  facilities.  There  are  few,  if  any, 
areas  in  Indianapolis  that  can  be  traveled 
through  or  into  that  will  not  result  in  the 
traveler  passing  within  1,000  feet  of  one 
of  these  points. 

In  fact,  it  is  impossible  to  travel 
Interstate  70,  Interstate  65,  or  the  entire 
length  of  Interstate  465  without  passing 
within  1,000  feet  of  a prohibited  area.  It 
is  also  impossible  to  travel  on  the  main 
local  streets  without  intruding  into  those 
points.  Finally,  the  Court  found  there  were 
108  polling  places  for  the  2006  primary 
election  that  were  within  public  schools 


with  prohibited  areas. 

The  Court  found  the  ordinance  was 
unconstitutional  for  three  reasons.  First, 
it  found  it  was  vague.  There  is  no  defini- 
tion of  what  is  meant  by  a sex  offender 
being  required  to  be  “accompanied”  by  an 
adult.  “Does  this  mean  visual  or  auditory 
contact?  What  if  the  contact  is  broken 
momentarily?  There  is  also  no  definition 
of  what  a ‘public’  playground  is,  leaving  it 
open  to  anyplace  open  to  the  public  even 
if  not  government  owned.” 

The  Court  also  found  the  Ordinance 
violated  the  Ex  Post  Facto  Clause  double 
jeopardy.  The  Court  noted  that  “banish- 
ment and  exile  have  throughout  history 
been  used  as  punishment.”  Here,  the  John 
Does  are  prohibited  from  traveling  within 
1 ,000  feet  of  banned  areas.  In  fact,  “they 
are  not  able  to  travel  through  the  City  of 
Indianapolis,  John  Doe  I is  not  able  to 
attend  work,  and  John  Doe  II’s  ability  to 
vote  is  severely  restricted.  Their  very  rights 
of  physical  movement  have  been  restricted 
to  such  an  extent  that  they  are  effectively 
banished  from  the  City  of  Indianapolis. 
This  constitutes  historical  punishment,” 
the  Court  held. 

The  Court  also  found  the  Ordinance 
imposes  an  unconstitutionally  severe 
burden  on  the  right  to  vote.  As  such,  the 
plaintiffs  have  met  all  the  requirements 
to  be  granted  a preliminary  injunction  to 
prevent  enforcement  of  the  Ordinance. 
The  Court  entered  an  order  to  that  effect 
on  October  5,  2006,  in  an  unpublished 


order.  See:  Does  v.  Indianapolis,  2006  U.S. 
Dist.  LEXIS  72865. 

On  November  20, 2006,  the  court  also 
granted  class  certification  with  the  classes 
defined  as:  “All  persons  who  currently,  or 
will  in  the  future,  live  in,  work  in,  or  visit 
Marion  County,  and  who  are,  or  will  be, 
persons  within  the  category  of  sex  of- 
fenders specified  in  Section  631 -106(a)  of 
Chapter  63 1 of  the  Revised  Code  of  the 
Consolidated  City  and  County. 

“The  sub-class,  represented  by  John 
Doe  II,  is  defined  as: 

All  members  of  the  class  who  will 
vote  and  whose  voting  places  are  within 
1000  feet  of  the  areas  specified  in  Section 
631 -106(a)  of  Chapter  631  of  the  Re- 
vised Code  of  the  Consolidated  City  and 
County.”  See:  Does  v.  City  of  Indianapolis, 
2006  U.S.  Dist.  LEXIS  84425.  FJ 
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New  BOP  Program  Isolating  Muslim,  Middle  Eastern  Prisoners 


The  US  Department  of  Justice 
has  implemented  a secretive  new 
prison  program  segregating  “high-secu- 
rity-risk”  Muslim  and  Middle  Eastern 
prisoners  and  tightly  restricting  their 
communications  with  the  outside  world 
in  apparent  violation  of  federal  law,  ac- 
cording to  documents  obtained  by  Raw 
Story  and  PLN. 

Quietly  implemented  in  December, 
2006,  the  special  “Communications 
Management  Unit”  (CMU)  at  a federal 
penitentiary  in  Indiana  targeting  Muslim 
and  Middle-Eastern  prisoners  was  not 
implemented  through  the  process  required 
by  federal  law,  which  stipulates  the  public 
be  notified  of  any  new  changes  to  prison 
programs  and  be  given  the  opportunity 
to  voice  objections.  Instead,  the  pro- 
gram appears  to  have  been  ordered  and 
implemented  by  a senior  official  at  the 
Department  of  Justice. 

In  April,  2006,  the  US  Federal  Bureau 
of  Prisons  — part  of  the  Department  of 
Justice  — proposed  a set  of  strict  new 
regulations  and,  as  required,  there  was  a 
period  of  public  comment.  Human  rights 
and  civil  liberties  groups,  including  Prison 
Legal  News,  voiced  strong  concerns  about 
the  constitutionality  of  the  proposed 
program. 

The  program  originally  proposed  was 
said  to  be  applicable  only  to  terrorists  and 
terrorist-related  criminals.  The  Ameri- 
can Civil  Liberties  Union  (ACLU)  and 
Prison  Legal  News,  however,  along  with 
a coalition  of  other  civil  liberties  groups, 
objected  to  the  language  of  the  regulation 
as  too  broad,  and  potentially  applicable  to 
non-terrorists  and  even  to  those  not  con- 
victed of  a crime  but  merely  being  held  as 
“witnesses,  detainees,  or  otherwise.” 

After  pushback  from  civil  rights 
groups,  the  program  appeared  to  have 
been  dropped  by  the  Bureau  of  Prisons, 
with  coalition  groups  believing  that 
they  had  made  their  case  regarding 
Constitutional  rights.  Yet  documents 
obtained  by  Raw  Story  and  PLN  show 
that  a similar  program,  the  CMU,  was 
surreptitiously  implemented  in  Decem- 
ber 2006. 

Executive  Director  Howard  Kieffer 
of  Federal  Defense  Associates,  a legal 
group  based  in  California  that  assists  pris- 
oners and  their  lawyers  on  post-conviction 
defense  matters,  says  the  order  for  the 
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by  Jennifer  Van  Bergen 

program  must  have  been  issued  by  one  of 
the  offices  which  oversee  the  US  Federal 
Bureau  of  Prisons. 

Only  three  government  offices  have 
the  authority  to  issue  such  changes  in 
federal  prison  operations,  and  they  all 
fall  within  the  senior  management  of  the 
Justice  Department:  the  office  of  Harley 
Lappin,  the  Director  of  Prisons  Bureau, 
the  Office  of  Legal  Counsel,  or  directly 
from  the  office  of  the  US  Attorney  Gen- 
eral, Alberto  Gonzales. 

The  Public  Affairs  offices  of  the 
Department  of  Justice  and  the  Attorney 
General  referred  all  requests  for  comment 
to  the  Prisons  Bureau.  As  of  press  time, 
Felice  Ponce,  an  officer  in  the  Prisons  Bu- 
reau Office  of  Information,  was  unable  to 
answer  requests  to  confirm  the  existence 
of  the  program,  provide  details  about  it, 
or  comment  on  it  at  all. 

Those  who  had  such  information 
at  the  Bureau  were  all  “out  of  pocket,” 
Ponce  said. 

Documents  obtained  by  Raw  Story 
and  PLN  show  that  the  CMU  program, 
instituted  Dec.  11,  2006  — shortly  after 
the  mid-term  elections  in  which  Demo- 
crats won  both  chambers  of  Congress 
— is  being  implemented  at  Terre  Haute 
Federal  Correctional  Institution  in  In- 
diana. 

Under  the  CMU  program,  telephone 
communications  must  be  conducted  using 
monitored  phone  lines,  be  live-monitored 
by  staff,  are  subject  to  recording,  and 
must  be  in  English  only.  All  letters  must 
be  reviewed  by  staff  prior  to  delivery  or 
sending.  Visits  must  be  non-contact  only, 
live-monitored,  and  subject  to  recording 
in  English. 

Keiffer  asserts  that  the  program, 
which  purports  to  house  high-risk  prison- 
ers for  the  purpose  of  better  monitoring 
their  communications,  “is  not  related  to 
inmate  security”  at  all. 

The  program  “doesn’t  affect  the  high- 
est security  inmates  who  are  still  being 
kept  in  other  high  security  prisons,  where 
some  may  be  allowed  greater  freedom  in 
communications  than  the  CMU  inmates,” 
he  says.  “It  affects  a class  of  inmates  who 
would  not  garner  as  much  sympathy  as 
others  and  who  have  diminished  support 
in  the  US.” 

“It  is  just  like  the  detentions  after 
9/11,”  he  adds.  “It’s  profiling.” 


Calls  placed  to  the  FBI  were 
not  returned 

The  CMU  is  in  apparent  violation  of 
the  Federal  Administrative  Procedures 
Act,  which  explicitly  requires  that  all  pris- 
on regulations  be  promulgated  under  that 
law.  Courts  have  overturned  programs  that 
have  violated  this  law  “half  a dozen  times 
over  the  past  ten  years,”  Keiffer  says. 

One  of  the  documents  obtained  by 
Raw  Story,  titled  “Institution  Supple- 
ment,” was  issued  by  the  Terre  Haute 
facility  and  given  to  prisoners  transferred 
into  this  new  program.  The  document 
states  that  “all  contact”  between  the  in- 
mates and  “persons  in  the  community” 
may  only  occur  “according  to  national 
policy,  with  necessary  adjustments  in- 
dicated herein,”  indicating  that  the  new 
program’s  contact  rules  are  the  same  as 
normal  prison  rules  except  where  “ad- 
justed” in  the  Supplement. 

Attorney  Peter  Goldberger,  a Phila- 
delphia-area  specialist  in  criminal  appeals 
and  former  law  professor  who  has  30  years 
experience  dealing  with  federal  prisons 
and  prisoners,  told  Raw  Story  that  the 
Terre  Haute  Institution  Supplement  is 
officially  a supplement  to  the  Prison 
Bureau’s  national  Program  Statement  on 
Inmate  Discipline  and  Special  Housing 
Units,  published  in  the  Code  of  Federal 
Regulations  and  last  amended  in  2003. 

Keiffer  explains  that  an  Institution 
Supplement  cannot  exist  by  itself  with- 
out specific  authorization.  The  CMU 
Institution  Supplement  states  that  it  is 
“according  to  national  policy.”  But  Keiffer 
notes  that  the  national  Program  State- 
ment does  not  in  fact  authorize  the  CMU 
program.  In  order  for  the  program  to  be 
properly  authorized,  it  would  have  to  ad- 
dress the  particular  program  parameters, 
locations,  specify  the  prisoners  to  whom 
it  applied,  and  would  have  to  take  into 
account  the  specific  and  unique  features 
of  that  program.  The  already  existing 
national  Program  Statement  does  not 
address  the  CMU  program  and  thus  does 
not  authorize  it. 

Goldberger  notes  that  “what’s  differ- 
ent” about  the  program,  “is  limitation  of 
contact  with  friends,  family  and  outsiders 
— instead  of  300  minutes  of  telephone 
time  per  month,  it’s  one  15  minute  call 
per  week,  which  can  be  reduced  in  the 

Prison  Legal  News 


14 


Warden’s  discretion  to  a mere  three  min- 
utes once  a month.” 

“Instead  of  all-day  visiting  every 
week  or  every  other  week,  it’s  only  two 
hours  at  a time,  twice  a month,  with  no 
physical  contact,  presumably  sitting  on 
opposite  sides  of  a plexiglas  window,” 
Goldberger  continued. 

“And  all  letters,  except  to  lawyers, 
courts,  and  Congress,  will  be  read  and 
copied,  with  weeks  of  delay,  instead  of 
cursorily  inspected  and  sent  right  on,” 
he  adds.  “It’s  a totally  new  and  different 
program.” 

Director  of  the  Center  for  National 
Security  Studies  in  Washington,  D.C. 
Kate  Martin  told  Raw  Story  that  restric- 
tions of  prisoner  communications  must 
be  narrowly  tailored  to  serve  a specific 
identifiable  need  of  the  government.  Mar- 
tin said  that  there  was  a clear  rationale 
for  restricting  communications  of  those 
who  had  previously  handled  classified 
information  — for  example  a former  CIA 
agent  who  had  passed  secrets  to  a foreign 
government.  But  with  individuals  who 
never  possessed  classified  information,  she 
said,  that  rationale  doesn’t  exist. 

The  government  must  show  that 
the  prisoners  had  been  plotting  terrorist 
crimes  from  their  cells  or  some  similar 
scenario,  Martin  said.  Without  that,  the 
restriction  of  communication  of  a group 
of  prisoners  raises  a suspicion  that  it  is 
actually  an  effort  by  the  government  to 
deny  information  to  the  press  and  public 
about  what  it  is  doing. 


Who’s  in  the  program? 

The  federal  penitentiary  where  the 
most  dangerous  criminals  are  held,  includ- 
ing the  Unabomber  and  the  Millennium 
Bomber,  is  the  maximum  security  prison 
known  as  ADX  at  Florence,  Colorado. 
The  CMU  is  not  being  implemented  there, 
however;  instead  it  is  being  implemented 
in  Terre  Haute  Federal  Correctional  In- 
stitution in  Indiana. 

The  CMU  is  said  to  be  targeting  ter- 
rorists or  suspected  terrorists,  but  many 
being  held  are  not  considered  high  risk  or 
even  convicted  of  violent  crimes. 

According  to  a letter  obtained  by 
Raw  Story,  sent  by  CMU  inmate  Dr.  Rafil 
Dhafir  to  one  of  his  supporters,  the  cur- 
rent unit  has  at  present  only  16  prisoners, 
but  is  expected  to  have  60-70  more  added 
soon.  Dhafir  writes  that  the  CMU  “is 
still  not  fully  understood.  The  staff  here 
is  struggling  to  make  sense  of  the  whole 
situation,”  and  says  that  the  prisoners  are 
“so  far  treated  with  great  respect  and  good 
accommodation”  but  “with  the  new  sys- 
tem we  will  have  absolutely  no  privacy.” 

Dr.  Dhafir  was  convicted  for  violat- 
ing US  sanctions  against  Iraq,  because  he 
had  sent  humanitarian  aid  to  the  country 
during  the  restricted  period.  Dhafir  was 
not  charged  with  any  terrorism  related 
activities  or  a violent  offense. 

Also  in  CMU  detention  are  also 
five  of  the  “Lackawanna  Six,”  a group 
of  six  American  citizens  who  traveled  to 
Afghanistan  before  September  11,  2001 
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Isolating  Muslim  Prisoners  (cont.) 


and  were  indicted  for  giving  material 
support  to  A1  Qaeda.  Yahya  Goba,  one 
of  the  group’s  members  - who  turns  up 
as  a government  witness  in  numerous 
cases  — is  not  in  the  system,  although  he 
was  sentenced  to  ten  years  along  with  the 
other  Lackawanna  defendants. 

Unconstitutional? 

Howard  Keiffer  believes  that  the  pro- 
gram not  only  violates  federal  law  but  the 
Constitution  as  well,  saying  it  abridges  the 
prisoners’  right  to  freedom  of  expression 
and  association.  These  prisoners  are  “not 
able  to  communicate  like  other  inmates,” 
he  said. 

James  Landrith,  Jr.,  who  heads  “The 
Multiracial  Activist,”  an  on-line  journal 
that  covers  social  and  civil  liberties  is- 
sues relating  to  multi-racialism,  says 
the  new  program  sets  a “very,  very  bad 
precedent.” 

He  added  that  the  program  “makes 
it  very,  very  hard  for  someone  to  mount 
a real  defense  or  appeal  when  they  can’t 
talk  to  anyone  on  the  outside.” 

Some  say  the  program  smacks  of 
racial  or  religious  profiling 

Paul  Wright,  the  editor  of  Prison  Le- 
gal News,  told  Raw  Story  that  “segregating 
prisoners  based  on  their  race,  national 
origin  or  language  directly  contradicts  the 
recent  US  supreme  court  ruling  in  Johnson 
v.  California  which  held  that  the  racial 
segregation  of  prisoners  was  illegal.” 

Johnson  v.  California,  a 2005  U.S. 
Supreme  Court  decision,  involved  the  seg- 
regation of  African-American  prisoners. 
While  the  Court  noted  in  its  decision  that 
it  did  not  decide  whether  the  segregation 
violated  the  equal  protection  clause  of  the 
Constitution,  it  nonetheless  “explicitly 
reaffirm[ed]  that  the  ‘necessities  of  prison 
security  and  discipline,’  are  a compelling 
government  interest  justifying  only  those 
uses  of  race  that  are  narrowly  tailored  to 
address  those  necessities.” 

Race,  national  or  ethnic  origin,  one’s 
status  as  an  alien,  or  any  innate  or  im- 
mutable characteristic  that  a person  has 
no  power  to  change  must  be  scrutinized 
by  courts  under  the  same  standard:  only 
a compelling  government  interest  and  a 
narrowly  tailored  program  is  held  to  be 
constitutional. 

Religious  discrimination  is  prohibited 
by  Prison  Bureau  regulations.  The  regu- 
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lation  states  that  Bureau  “staff  shall  not 
discriminate  against  inmates  on  the  basis 
of  race,  religion,  national  origin,  sex,  dis- 
ability, or  political  belief.  This  includes 
the  making  of  administrative  decisions 
and  providing  access  to  work,  housing 
and  programs.” 

Director  of  the  Human  and  Civil 
Rights  Division  of  the  Muslim  American 
Society  Freedom  Foundation  Ibrahim  Ra- 
mey says  his  group  is  “deeply  concerned 
about  the  violation  of  civil  rights  of 
incarcerated  Muslims”  who  are  targeted 
by  the  program. 

“The  removal  and  concentration  of 
Muslims”  Ramey  says,  is  a “violation 
of  the  concept  of  innocent  until  proven 
guilty.” 

Though  the  prisoners  have  been 
convicted,  Ramey  believes  the  CMU  ap- 
pears to  be  “a  precursor  to  a program  of 
segregation  of  people  by  religion  in  federal 
detention  facilities.” 


“You  don’t  segregate  all  Jews  or  all 
Christians,”  he  adds. 

Most  of  Raw  Story’s  calls  and  emails 
to  prisoner’s  attorneys  or  former  attorneys 
were  not  returned.  Several  refused  to  com- 
ment. One  attorney  who  represented  one 
of  the  prisoners  at  trial  commented  that 
“the  new  facility  creates  hardships  for  the 
family  because  of  the  distance  and  restric- 
tions on  visitation  and  phone  use,  but 
overall  the  staff  are  treating  the  inmates 
very  well;  they  are  very  professional  in 
their  handling  of  the  inmates.” 

Jennifer  Van  Bergen  is  the  author  of  The 
Twilight  of  Democracy:  The  Bush  Plan  for 
America,  dubbed  a “primer  for  citizenship.  ” 
Her  book  Archetypes  for  Writers:  Using 
the  Power  of  Your  Subconscious  will  be 
out  in  March  2007.  Muriel  Kane  provided 
research  assistance  for  this  article.  This  ar- 
ticle originally  appeared  in  the  Raw  Story. 
It  is  reprinted  with  permission. 


ABA  Recommends  Congress 
Repeal  Portions  of  PLRA 

hy  David  M.  Reutter 


The  American  Bar  Association’s 
Criminal  Justice  Section  has 
issued  a report  that  “urges  Congress  to 
repeal  or  amend  specified  portions  of  the 
Prison  Litigation  Reform  Act  (PLRA).” 
That  report  was  sent  for  approval  and  ac- 
tion by  the  ABA’s  House  of  Delegates  in 
February  2007,  which  approved  it. 

The  report  began  by  noting  the 
PLRA,  which  had  far-reaching  implica- 
tions, did  not  receive  in-depth  review  by 
Congress,  but  “was  inserted  and  approved 
as  a rider  to  an  omnibus  appropriations 
bill.”  There  are  several  reasons  “the  PLRA 
is  of  especial  concern  to  all  who  believe 
in  the  need  to  the  Constitution  and  other 
legal  requirements,”  the  report  said. 

First,  the  PLRA  creates  for  prisoners 
“formidable,  and  often  insurmountable 
obstacles”  to  seek  redress  from  courts  the 
violation  of  their  federally  secured  rights. 
“Without  access  to  the  courts,  the  legal 
rights  accorded  prisoners  are  ephemeral 
and  unenforceable  - meaningless  words 
and  empty  promises.” 

Next,  the  PLRA  contravenes  the  basic 
premise  “that  it  is  important  for  prisoners 
to  have  ready  access  to  the  courts  to  enforce 
their  legal  rights  as  it  is  for  everyone  in  our 
country.”  Third,  prisoners  are  isolated  from 
public  view,  in  part  because  they  are  so 
reviled,  and  the  PLRA  singles  them  out  for 


differential  treatment  as  individuals  vulner- 
able to  violations  of  their  constitutional 
and  other  rights.  A report  by  the  Com- 
mission on  Safety  and  Abuse  in  America’s 
Prisons,  Confronting  Confinement  (2006), 
reaffirmed  what  PLN  readers  already 
know:  “that  problems  of  sexual  and  physi- 
cal abuse  of  prisoners,  the  failure  to  meet 
their  basic  medical  and  mental-healthcare 
needs,  and  sordid  conditions  of  confine- 
ment continue  unabated  in  many  prisons 
and  jails  across  the  country.”  Historically, 
federal  courts  have  played  an  integral  role 
in  unveiling  and  remedying  that  mistreat- 
ment and  violations  of  prisoner  rights. 
Typically  due  to  the  abject  failure  of  the 
legislative  and  executive  branches  of  gov- 
ernment to  ensure  safe,  humane  prisons. 

Finally,  “the  PLRA  singles  out  for 
differential  treatment  individuals  who  are 
particularly  ill-equipped  to  surmount  the 
barriers  to  justice  the  [PLRA]  requires.” 
Most  prisoners  are  functionally  illiterate, 
with  70  percent  performing  at  the  lowest 
literacy  levels.  More  than  half  of  all  pris- 
oners are  mentally  ill.  Additionally,  the 
PLRA  applies  to  juveniles. 

The  ABA  recommended  Congress 
make  specific  changes,  as  a first  priority,  to 
the  PLRA.  The  first  act  must  be  to  repeal 
the  PLRA’s  physical  injury  requirement. 
Under  the  PLRA,  a prisoner  cannot  re- 
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cover  damages  for  mental  or  emotional 
injuries  suffered  in  custody  unless  the 
prisoner  was  also  injured  physically. 

That  prohibition  “bars  prisoners 
confined  in  vile  conditions  or  subjected  to 
patent  violations  of  their  constitutional 
rights  from  obtaining  compensatory  relief.” 
It  also  bars  relief  for  violations  of  funda- 
mental rights  under  the  First  Amendment, 
to  equal  protection,  and  for  procedural  due 
process  violations,  as  evidenced  by  court 
interpretations  of  the  PLRA. 

The  administrative  exhaustion  re- 
quirement of  the  PLRA  was  urged  by  the 
ABA  to  be  amended  to  be  expanded  to  be 
within  the  time  period  set  by  the  statute  of 
limitations.  The  PLRA’s  administrative  ex- 
haustion requirement  prohibits  an  action 
from  being  filed  until  those  remedies  have 
been  exhausted.  This  has  been  interpreted 
by  the  courts  to  enact  a procedural  default 
rule  that  is  “usually  no  more  than  fifteen 
days  and  in  some  states  as  little  as  two  to 
five  days.” 

To  allow  prisons  the  opportunity 
to  act,  an  action  could  be  stayed  while 
prisoners  exhaust  administrative  remedies 
within  the  statute  of  limitations. 

Congress  also  was  urged  to  eliminate 
“the  restrictions  on  the  equitable  author- 


ity of  courts  in  conditions-of-conftnement 
cases.”  The  PLRA  limits  preliminary 
injunctions  to  just  ninety-days  in  prison 
cases.  It  also  terminates  any  injunctive 
relief  after  two  years,  and  a motion  to 
terminate  automatically  stays  the  injunc- 
tion for  thirty  to  ninety  days  after  the 
motion  is  filed. 

The  ABA  said  “the  scope  of  the 
courts’  equitable  powers  in  cases  involving 
prisoners  should  be  no  different  than  the 
scope  of  those  powers  in  cases  brought 
by  all  litigants. 

The  PLRA  should  also  be  amended 
to  allow  prisoners  who  prevail  in  civil- 
rights  cases  the  same  amount  of  attorney 
fees  as  those  brought  by  the  general 
public.  Believing  that  enforcement  of 
civil-rights  is  of  the  “highest  priority,” 
Congress  enacted  42  U.S.C.  “§  1988 
because,  without  a fee-award  provision 
enabling  lawyers  to  recover  their  costs  in 
representing  civil-rights  plaintiffs,  victims 
of  civil-rights  violations  often  would 
be  unable  to  procure  the  assistance  of 
counsel.” 

Under  the  PLRA,  a prisoner  must  pay 
up  to  twenty-five  percent  of  the  damage 
award  towards  attorney  fees.  In  addition, 
the  PLRA  creates  a disincentive  for  attor- 


neys to  represent  prisoners  by  imposing  a 
cap  on  the  hourly  rate.  Moreover,  it  caps  the 
fee  award  at  150%  of  the  judgment,  which 
applies  regardless  of  the  amount  of  time 
the  lawyer  invested  in  the  prisoner-client’s 
case.  This  has  resulted  in  fee  awards  of 
$1.50.  The  PLRA  makes  it  very  difficult 
for  prisoners  to  secure  counsel  to  remedy 
violations  of  their  civil-rights. 

Juveniles  should  not  be  subject  to  the 
PLRA,  the  ABA  said.  They  “had  not  filed 
the  frivolous  lawsuits  that  those  lobbying 
for  the  PLRA’s  enactment  referred  to  in 
largely  unsubstantiated  anecdotes.” 

Finally,  Congress  was  urged  to  repeal 
the  PLRA’s  filing  fee  provisions.  Currently, 
the  filing  fee  in  district  courts  is  $350. 
Unless  a prisoner  pays  the  fee  upfront,  it 
must  be  paid  by  making  a partial  filing  fee 
at  the  outset  and  the  remainder  of  the  fee 
paid  over  time.  This  “disparate  treatment 
of  prisoners... dissuades  impoverished 
prisoners  from  bringing  potentially  meri- 
torious claims  to  court.” 

In  addition  to  those  recommenda- 
tions, Congress  was  urged  to  fully  examine 
the  PLRA’s  repercussions  on  the  ability  of 
prisoners  to  bring  meritorious  legal  claims 
to  obtain  redress  for  the  violation  of  their 
constitutional  rights.  FJ 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9th  Circuit  Court  of  Appeals. 

791  Price  Street,  #170,  Pismo  Beach,  CA  93449  ph  805.556.0844 
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Last  month,  PLN’ s cover  story 
addressed  the  terrors  and  tribula- 
tions faced  by  prisoners  when  Hurricane 
Katrina  devastated  New  Orleans  on 
August  29,  2005  - not  just  the  horrors 
of  the  storm,  but  also  the  brutality  and 
abuse  inflicted  by  ill-prepared  and  sadistic 
prison  guards. 

Unfortunately,  for  many  prisoners 
the  ordeal  didn’t  end  there.  With  court 
records  lost  or  under  water,  evidence  and 
witnesses  scattered  far  and  wide,  and  the 
New  Orleans  justice  system  in  shambles, 
thousands  of  prisoners  were  held  for 
lengthy  periods  of  time  without  trials  or 
past  their  release  dates.  Their  odyssey  be- 
came known  as  doing  “Katrina  time.” 

Over  6,000  prisoners  who  had  been 
packed  into  the  Orleans  Parish  Prison 
(OPP)  were  displaced  as  a result  of  Hur- 
ricane Katrina.  By  September  2,  2005, 
almost  all  of  those  prisoners  had  been 
removed  from  the  flooded  jail  buildings; 
they  were  bused  to  38  facilities  across  the 
state,  including  the  Elayn  Hunt  Correc- 
tional Center,  Jena  Correctional  Facility, 
Bossier  Parish  Maximum  Security  Jail, 
Lafayette  Parish  Correctional  Center, 
and  the  Louisiana  State  Penitentiary  at 
Angola.  Another  2,000  prisoners  were 
evacuated  from  surrounding  areas. 

Due  to  a complete  lack  of  prepared- 
ness by  OPP  officials,  during  the  evacuation 
the  prisoners  became  hopelessly  mingled 
together  - pre-trial  detainees  were  mixed 
with  convicted  felons,  and  people  serving 
short  jail  sentences  were  housed  alongside 
prisoners  facing  the  death  penalty.  Staff 
at  the  receiving  facilities  had  no  idea  who 
the  prisoners  were,  what  they  were  charged 
with  or  when  they  should  be  released. 

Soon  thousands  of  Katrina -impacted 
prisoners  were  being  held  past  their  release 
dates  or  court  dates.  Those  who  were 
mere  days  from  release  before  Hurricane 
Katrina  had  to  wait  months  before  they 
were  found  and  set  free. 

Tom  Harris  was  arrested  on  August 
25,  2005  for  failure  to  pay  child  support. 
While  he  should  have  been  released  within 
several  days,  he  didn’t  regain  his  freedom 
until  more  than  five  months  later  on  Feb- 
ruary 6, 2006.  Over-detentions  like  Harris’ 
were  commonplace. 

In  the  weeks  immediately  following 
the  evacuation  of  prisoners  from  New 
Orleans,  dozens  of  lawsuits  were  filed  over 


Doing  “Katrina  Time” 

by  Bob  Williams 

the  extended  incarceration  of  nearly  1,200 
detainees.  For  example,  94  women  housed 
at  Angola  filed  for  immediate  release  in  Sep- 
tember 2005.  Only  16  were  released  days  later; 
the  rest  had  to  fight  much  longer  to  win  their 
freedom.  Defense  attorney  Phyllis  Mann  and 
other  volunteers  filed  2, 100  wrongful  impris- 
onment petitions  in  a five-month  period, 
leading  to  almost  1,000  releases. 

A month  after  the  OPP  evacuation, 
the  Louisiana  Dept,  of  Correction  (DOC) 
had  set  free  only  675  of  thousands  of  pris- 
oners held  past  their  release  dates,  and  was 
releasing  only  35  per  day  in  alphabetical 
order,  a process  described  as  “completely 
unfair”  and  “arbitrary”  by  Julie  Kilborn, 
an  attorney  working  on  the  problem  for 
the  National  Association  of  Criminal 
Defense  Lawyers. 

It  was  alleged  there  were  financial 
reasons  why  the  DOC  released  people  at 
such  a slow  pace.  The  DOC  reportedly  re- 
ceived funds  from  the  Federal  Emergency 
Management  Agency  (FEMA)  for  each 
prisoner  in  custody  - the  more  prisoners, 
the  higher  the  per  diem  payment.  Ac- 
cording to  one  report,  FEMA’s  projected 
payout  to  the  DOC  for  just  one  day  in 
December  2005  was  over  $146,000.  Thus, 
there  was  a major  fiscal  disincentive  for  the 
DOC  to  release  prisoners  quickly. 

Shannon  Sims,  for  example,  served 
seven  months  awaiting  trial  on  misde- 
meanor prostitution  charges,  for  which  the 
maximum  sentence  was  only  six  months. 
She  was  released  after  being  discovered 
by  an  assistant  to  Criminal  Court  Judge 
Calvin  Johnson. 

Some  prisoners,  like  Greg  Davis,  had 
been  imprisoned  for  their  inability  to  pay 
court  fines  and  costs.  This  was  a regular  prac- 
tice in  New  Orleans:  The  poor  are  assessed 
fines  and  costs  that  may  total  $40  per  month 
for  up  to  five  years.  They  are  then  routinely  re- 
incarcerated for  no  other  offense  than  failure 
to  make  payments.  Davis  survived  the  horrors 
of  OPP  and  remained  lost  in  the  system  until 
March  2006  because  he  was  unable  to  pay 
$448  in  past-due  court  fines. 

Another  OPP  prisoner,  Pearl  Bland, 
was  supposed  to  be  released  on  August  12, 
2005.  She  remained  in  prison  because  she 
owed  $398  in  fines  and  fees  from  a prior 
conviction.  By  the  time  Bland  was  discov- 
ered and  finally  released  with  the  help  of 
the  Tulane  Law  Clinic,  it  was  July  2006. 

An  untold  number  of  arrestees 


never  even  had  a bond  hearing.  Thou- 
sands of  displaced  prisoners  were  held 
on  misdemeanor  charges  such  as  public 
drunkenness,  trespassing,  disturbing  the 
peace,  lewd  conduct,  prostitution  or  even 
minor  traffic  offenses.  By  November  2005, 
Criminal  Court  Judge  Calvin  Johnson, 
frustrated  with  the  situation,  ordered  the 
release  of  over  100  prisoners.  The  district 
attorneys  cried  foul  and  the  state  Supreme 
Court  stayed  the  order,  but  did  allow  the 
release  of  34  detainees. 

After  Hurricane  Katrina,  Judge  John- 
son was  faced  with  thousands  of  pending 
cases  involving  indigent  defendants  and 
only  nine  available  public  defenders.  He 
said  this  created  “at  least  a serious  ques- 
tion, if  not  prima  facie  evidence,  that 
indigent  defendants  in  Orleans  Parish 
are  not  receiving,  and  cannot  receive, 
the  effective  assistance  of  counsel  to 
which  they  are  constitutionally  entitled.” 
Even  Orleans  Parish  District  Attorney 
Eddie  Jordan  acknowledged  that  some 
defendants  “could  very  well  have  slipped 
through  the  cracks.” 

Criminal  Court  Judge  Arthur  L. 
Hunter,  Jr.  also  actively  sought  to  reduce 
the  backlog  caused  both  by  Louisiana’s 
dilapidated  justice  system  and  Katrina’s 
carnage.  With  approximately  6,000 
detainees  still  jailed  without  attorneys 
or  court  dates  months  after  Katrina, 
Judge  Hunter  threatened  to  start  releas- 
ing prisoners  in  July  2006.  He  backed 
down,  but  in  September  of  2006  began 
a case-by-case  review,  warning  that  “the 
constitution  makes  no  distinction  be- 
tween murder  and  misdemeanors.”  He 
told  prosecutors  to  weed  out  the  cases 
they  were  not  likely  to  win  and  get  the 
backlog  moving. 

Another  case  that  slipped  through 
the  cracks  was  that  of  Tammy  Sims,  a 
43-year-old  mother  who  suffered  from 
schizophrenia.  Despite  an  order  to  trans- 
fer her  to  the  forensic  mental  hospital 
in  Jackson  for  evaluation  on  August  18, 
2005,  she  remained  at  OPP  until  there 
was  room  in  the  hospital.  After  surviving 
the  chaos  of  Katrina,  she  ended  up  at 
the  state’s  women’s  prison  at  St.  Gabriel 
with  no  attorney  and  no  trial  date.  Sims 
was  finally  released  on  June  12,  2006,  but 
only  after  Sara  Johnson,  a third  year  law 
student  at  Tulane  University,  came  to 
her  aid. 
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According  to  Corinne  Carey,  a law- 
yer and  researcher  for  Human  Rights 
Watch,  “keeping  people  locked  up  six 
weeks  after  the  storm  for  petty  offenses 
they  may  not  have  even  committed 
makes  a mockery  of  due  process. ” Pa- 
mela Metzger,  director  of  the  Tulane 
Law  Clinic,  agreed.  “I  understand  that 
Hurricane  Katrina  upset  everyone’s 
lives,”  she  said.  “But  as  far  as  I know, 
there  are  no  disaster  exemptions  to  a 
person’s  constitutional  rights.” 

James  Mitchell’s  20-day  sentence  for 
trespass  ended  on  September  1,  2005.  A 
DOC  lawyer  announced  in  court  on  Decem- 
ber 6 that  Mitchell  had  been  released  from 
custody  months  earlier.  Two  days  later,  a re- 
porter from  the  Daily  Advertiser  interviewed 
him.  He  was  still  in  jail.  Even  the  reporter’s 
list  of  prisoners  had  Mitchell’s  name  crossed 
off  as  “released”;  however,  he  wasn’t  set  free 
until  December  21 , more  than  three  months 
after  the  end  of  his  sentence. 

Such  over-detentions  typified  the 
post-Katrina  justice  system,  where  the 
state  Supreme  Court,  on  November  22, 
2005,  temporarily  suspended  the  usual 
time  limits  in  which  prosecutors  had  to  file 
charges  (60  days  for  felonies  and  45  days 
for  misdemeanors).  This  meant  detainees 
could  be  held  for  up  to  five  months  before 
being  charged  with  any  crime. 

Nor  were  foreign  citizens  immune 
from  lengthy  detentions  and  inhumane 
treatment.  Ashley  McDonald,  30,  was  big 
news  in  his  Australian  homeland  while  his 
family  and  the  public  waited  almost  two 
weeks  to  see  if  he  had  survived  Katrina. 
McDonald  had  been  arrested  on  August 
28,  2005  for  trespassing  when  he  refused 
to  leave  a bar  after  drinking  too  much. 
He  awoke  the  next  day  in  jail  as  Hurri- 
cane Katrina  hit,  followed  by  four  days 
with  “no  food,  no  water,  no  power,  no 
air-conditioning,  no  toilets.”  He  said  the 
guards  “basically  threw  away  the  key  to 
the  jail  for  four  days.” 

After  being  moved  to  the  Broad  Street 
Overpass,  McDonald  was  taken  to  the 
yard  at  the  Elayn  Hunt  facility,  where  he 
was  robbed  of  his  OPP-issued  shirt  by 
a screwdriver-wielding  prisoner.  He  was 
released  on  September  9,  2005,  thanks  in 
large  part  to  media  attention  and  concern 
expressed  by  Australian  authorities. 

By  the  end  of  2006,  hundreds  of  New 
Orleans  detainees  still  remained  in  limbo. 
Prisoners  who  hoped  to  hie  suit  over  their 
over-incarceration,  however,  may  be  out 
of  luck.  Soon  after  Katrina,  Louisiana 
lawmakers  introduced  a bill  that  stated, 


“no  prisoner  in  the  custody  of  the  sher- 
iff or  law  enforcement  agency  who  was 
evacuated  to  another  prison  or  jail  during 
and  immediately  after  Hurricane  Katrina 
or  Rita,  and  who  was  not  released  within 
the  time  required  by  the  Code  of  Criminal 
Procedure  or  Title  15  of  the  Louisiana 
Revised  Statutes  of  1950,  shall  have  a 
cause  of  action  for  damages  against  the 
sheriff  or  law  enforcement  agency  for  the 
failure  to  timely  release  the  prisoner  ...” 
unless  “within  a reasonable  length  of  time 
following  Hurricane  Katrina  or  Rita,  the 
sheriff  or  law  enforcement  agency  makes 
no  attempt  to  ascertain  when  the  prisoner 
is  to  be  released  and  fails  to  release  the 
prisoner  from  custody.” 

The  bill  was  signed  into  law  by  Gov- 
ernor Kathleen  Blanco  on  December  6, 
2005,  and  made  retroactive  to  August  29. 
See:  Louisiana  R.S.  29:735(2). 

New  Orleans’  justice  system,  which 
was  grossly  dysfunctional  before  Katrina, 
still  has  not  recovered.  On  March  30, 
2007,  Judge  Hunter  ordered  the  release 
of  42  detainees  due  to  inadequate  repre- 
sentation by  the  public  defender’s  office, 
and  said  he  would  no  longer  allow  public 
defenders  to  represent  defendants  in  his 
court. 

“Hurricane  Katrina  is  no  longer  an 
excuse,”  he  fumed.  “Indigent  defense  in 
New  Orleans  is  unbelievable,  unconstitu- 
tional, totally  lacking  in  basic  professional 
standards  of  legal  representation  and  a 
mockery  of  what  a criminal  justice  sys- 
tem should  be  in  a Western,  civilized 
nation.” 

In  other  words,  it’s  back  to  business  as 
usual  for  Louisiana  prisoners, 

Sources:  www.npr.org,  New  York  Times, 
www.democracynow.org,  New  Orleans 
CityBusiness,  The  Washington  Post,  The 
Boston  Globe 
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Habeas  Hints: 


This  column  is  intended  to  provide  “ha- 
beas hints”  to  prisoners  who  are  considering 
or  handling  habeas  corpus  petitions  as  their 
own  attorneys  (“in  pro  per”).  The  focus 
of  the  column  is  habeas  corpus  practice 
under  AEDPA,  the  1996  habeas  corpus  law 
which  now  governs  habeas  corpus  practice 
throughout  the  U.  S. 

Retroactivity: 
Cunningham  And  Beyond 

In  my  recent  PLN piece  entitled  Cun- 
ningham — Who’s  Covered  and  Who’s 
Not , [ PLN,  March,  2007]  I summarized  the 
requirements  for  bringing  a habeas  corpus 
claim  based  on  the  January  2007  decision 
in  Cunningham  v.  California,  127  S.  Ct. 
856  (2007),  which  held  that  California’s 
Determinate  Sentence  Law  is  unconstitu- 
tional to  the  extent  that  it  allows  the  judge 
to  impose  an  upper-term  sentence  on  the 
basis  of  sentencing  factors  that  the  jury  has 
not  determined  beyond  a reasonable  doubt. 
With  the  ink  on  Cunningham  barely  dry,  the 
California  Legislature  quickly  swung  into 
action  and  passed  a new  bill  which  elimi- 
nates California’s  preference  for  the  middle 
term,  thereby  returning  to  trial  judges  the 
power  to  impose  an  upper-term  sentence 
on  their  own,  consistently  with  the  Sixth 
Amendment  concerns  the  Supreme  Court 
had  expressed  in  Cunningham.  Governor 
Schwarznegger  quickly  signed  the  bill  in  to 
law  in  late  March,  so  the  middle  term  is  no 
longer  the  “statutory  maximum”  that  the 
judge  can  impose  without  supporting  jury 
findings.  Bottom  Line:  As  of  April,  2007, 
the  Cunningham  window  is  closed,  and 
with  it  the  ability  of  California  prisoners 
to  claim  that  upper-term  sentences  violate 
the  Sixth  Amendment. 

With  the  Cunningham  window  now 
shut  to  future  claims,  the  focus  shifts 
back  to  those  habeas  claims  that  can 
still  be  brought  on  behalf  of  prison- 
ers whose  sentences  were  imposed  in 
violation  of  Cunningham  before  the  new 
“anti- Cunningham”’  legislation  took  effect. 
Determining  which  of  these  claims  stands 
a chance  for  success  requires  an  under- 
standing of  retroactivity  - an  issue  which  I 
touched  on  in  my  previous  PLN  piece,  but 
which,  because  of  its  complexity,  merits  a 
more  in-depth  analysis  here. 

In  Teague  v.  Lane,  489  U.S.  2188 
(1989),  the  Supreme  Court  held  that,  in 
order  to  avoid  the  chaos  that  could  result 


Retroactivity-  Cunningham  and  Beyond 

by  Kent  Russell 


from  the  courts  having  to  review  convic- 
tions every  time  a new  constitutional 
rule  is  announced,  a habeas  petitioner  is 
not  permitted  to  benefit  from  a favorable 
procedural  change  in  the  law  that  oc- 
curred after  his  or  her  conviction  became 
“final”  on  direct  review.  (“Finality”  nor- 
mally occurs  90  days  after  the  defendant’s 
conviction  was  affirmed  on  direct  appeal 
by  the  state’s  highest  court.)  Under  the 
Teague  doctrine,  although  an  “old”  rule 
applies  both  on  direct  appeal  and  on  ha- 
beas, a “new”  rule  will  not  apply  on  habeas 
corpus  unless  it  is  such  a constitutional 
blockbuster  that  it  amounts  to  a “water- 
shed” change  in  criminal  procedure,  or 
alters  the  court’s  understanding  of  the 
“bedrock”  elements  essential  the  fairness 
of  the  trial.  (Hereafter  I refer  to  this  as  the 
“watershed/bedrock”  test.) 

Applying  Teague’s  retroactivity  prin- 
ciples in  the  Cunningham  context,  even 
if  a prisoner  comes  within  the  general 
requirements  of  Cunningham,  that  pris- 
oner will  not  be  entitled  to  habeas  relief 
unless  s/he  can  demonstrate  either:  (a) 
that  the  Cunningham  rule  is  not  “new”  as 
to  that  prisoner;  or  (b)  that  the  rule  an- 
nounced in  Cunningham  qualifies  under 
the  watershed/bedrock  test.  Below  I will 
discuss  each  of  these  requirements  in 
reverse  order: 

Whether  Cunningham  Satisfies  the 
Watershed/Bedrock  Test 

In  Whorton  v.  Bock  ting,  127  S.Ct. 
1173  (2007),  the  Supreme  Court  consid- 
ered whether  its  decision  in  Crawford  v. 
Washington,  541  U.S.  36  (2004)  — which 
precludes  the  use  of  “testimonial”  hear- 
say from  a witness  who  was  not  able  to 
be  cross-examined  by  the  defense  - was 
retroactive  under  the  watershed/bedrock 
exception  to  Teague.  In  a unanimous 
decision,  the  court  held  that  it  was  not.  In 
reaching  the  opposite  result  from  the  Ninth 
Circuit,  which  had  found  that  Crawford 
satisfied  the  watershed/bedrock  test,  the 
Supreme  Court  explained  that,  for  a new 
rule  to  be  a “watershed”  rule,  it  had  to 
involve  the  “fundamental  fairness  of  and 
accuracy  of  the  criminal  proceeding”  by 
preventing  “an  impermissibly  large  risk 
of  an  inaccurate  conviction”.  Similarly, 
for  a new  rule  to  be  a “bedrock”  rule,  it 
had  to  alter  the  fundamental  “elements 
essential  to  the  fairness  of  a proceeding”. 


By  defining  the  watershed/bedrock  test  in 
such  demanding  terms,  the  Supreme  Court 
made  it  very,  very  difficult  for  a new  rule  to 
satisfy  this  test.  Indeed,  this  seems  be  just 
what  the  court  had  in  mind,  for  it  described 
the  watershed/bedrock  exception  as  “ex- 
tremely narrow”,  and  noted  the  only  case 
that  ever  actually  satisfied  it  was  Gideon  v. 
Wainwright,  which  established  the  right  to 
counsel  at  trial  for  all  defendants  too  poor 
to  pay  for  a lawyer.  That  was  in  1963. 

Although  the  Supreme  Court  has 
yet  to  actually  decide  whether  the  rule 
announced  in  Cunningham  satisfies  the 
watershed/bedrock  test,  the  chances  of 
that  ever  coming  to  pass  appear  to  be 
awfully  bleak  in  the  wake  of  the  unani- 
mous decision  in  Wharton.  Furthermore, 
Cunningham  relies  on  Blakely,  and  all  the 
lower  state  and  federal  courts  which  have 
considered  whether  Blakely  is  retroac- 
tive have  decided  that  it  is  not.  (See,  e.g., 
Schardt  v.  Payne,  414  F.3d  1025  (9th  Cir. 
2005)  [Blakely  not  retroactive  because  it 
does  not  qualify  under  the  watershed/ 
bedrock  test]  and  In  re  Consiglio,  129 
Cal.App.4th  511  (2005)  [same].)  And, 
in  Schriro  v.  Summerlin,  542  U.S.  348 
(2004),  the  Supreme  Court  held  that  the 
Ring  rule  - which  requires  aggravating 
circumstances  justifying  a death  verdict 
to  be  decided  by  a judge  rather  than  a 
jury  - does  not  qualify  under  the  water- 
shed/bedrock exception;  and  Ring,  like 
Blakely,  relies  on  Apprendi.  Granted, 
Schriro  did  not  consider  whether  the  dif- 
ference in  the  burden  of  proof  between 
the  preponderance  standard  (which  the 
judge  uses)  and  the  beyond  a reasonable 
doubt  standard  (which  the  jury  applies) 
is  enough  to  make  a critical  difference  in 
the  retroactivity  analysis,  and  thus  far  the 
Supreme  Court  has  not  actually  decided 
whether  Blakely  might  be  retroactive  on 
this  basis.  Nevertheless,  for  all  the  reasons 
I’ve  stated  above,  I seriously  doubt  that 
the  Supreme  Court  is  ever  going  to  hold 
that  Blakely  is  retroactive,  and  unless  that 
occurs,  Cunningham  claims  are  not  going 
to  be  retroactive,  either. 

Whether  Cunningham  Is  A “New” 
Rule  in  a Given  Case 

As  I explained  earlier,  Teague  only 
prevents  a habeas  corpus  petitioner  from 
relying  on  a “new”  constitutional  rule, 
and  a rule  is  only  “new”  when  it  was  de- 
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dared  after  the  petitioner’s  case  became 
final  on  direct  review.  Accordingly,  a rule 
which  the  petitioner  seeks  to  apply  on 
habeas  will  not  be  deemed  “new”  - and, 
therefore,  will  apply  on  habeas  --  if  the  rule 
was  “dictated  by  precedent”  which  was  in 
existence  before  the  prisoner’s  conviction 
became  final. 

Applying  this  principle  in  the  Cun- 
ningham context,  because  Cunningham 
is  a direct  result  of  the  rule  in  Blakely, 
retroactivity  should  not  be  a problem  for 
a prisoner  bringing  a Cunningham  claim, 
so  long  as  the  prisoner’s  case  became  final 
after  the  decision  in  Blakely,  which  came 
down  on  June  24,  2004.  As  to  prisoners 
whose  cases  became  final  before  that  date, 
the  key  question  which  arises  is  whether 
the  prisoner’s  conviction  became  final 
before  or  after  Apprendi,  which  was  an- 
nounced on  June  26,  2000.  There  are 
two  reasons  why  Apprendi’ s date  is  so 
important. 

First,  Blakely  - which  establishes  the 
constitutional  basis  for  Cunningham  - was 
grounded  almost  entirely  on  principles 
which  were  announced  for  the  first  time 
in  Apprendi.  Flence,  a prisoner  whose  case 
became  final  after  Apprendi  (6/26/00)  but 
before  Blakely  (6/24/04)  can  argue  that 
Apprendi  “dictated”  the  result  in  Cunning- 
ham, even  though  Blakely  wasn’t  decided 
until  after  the  prisoner’s  conviction  be- 
came final.  Unfortunately,  common  sense 
seems  to  undercut  this  argument,  because 
Apprendi  used  the  phrase  “statutory 
maximum  sentence”  to  define  the  upper 
limit  of  a permissible  sentence  under 
the  Sixth  Amendment;  and  Cunningham 
claims  necessarily  attack  the  highest  of 
three  possible  sentences,  all  of  which  the 
Legislature  had  authorized.  Nevertheless, 
constitutional  law  trumps  common  sense 
in  the  courts,  and  it  was  not  until  Blakely 
that  the  Supreme  Court  provided  a consti- 
tutional explanation  of  what  it  had  meant 
in  Apprendi  by  the  phrase  “statutory 
maximum  sentence”.  And,  Blakely  makes 
it  perfectly  clear  that,  when  the  Supreme 
Court  referred  to  the  “statutory  maximum 
sentence”  in  Apprendi,  it  did  not  mean  the 
maximum  the  Legislature  had  authorized, 
but  rather  the  maximum  sentence  that  can 
be  imposed,  based  solely  on  the  jury’s  find- 
ings. Applying  this  definition,  a high-end 
sentence  based  on  facts  found  by  the  judge 
alone  does  exceed  the  “statutory  maxi- 
mum”, because  the  mid-term  sentence 
is  the  most  that  can  be  imposed  without 
special  findings  (or  at  least  it  was  prior 
to  the  new  anti  -Cunningham  legislation), 
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and  in  the  typical  Cunningham  case,  the 
jury  never  made  the  findings  necessary  to 
increase  the  sentence  form  the  mid  term 
to  the  high  term.  Indeed,  this  is  precisely 
the  analysis  the  Cunningham  court  applied 
in  finding  high-end  sentences  imposed 
by  the  judge  to  be  unconstitutional,  at 
least  to  the  extent  that  they  were  based 
on  facts  other  than  prior  criminal  history 
(which  is  a permitted  judge-made  finding 
that  does  not  implicate  the  Sixth  Amend- 
ment principles  announced  in  Apprendi 
and  further  explained  in  Blakely).  Thus, 
because  Cunningham  relies  on  Blakely, 
and  because  Blakely  applies  the  rule  an- 
nounced in  Apprendi,  a prisoner  whose 
conviction  became  final  after  Apprendi  but 
before  Blakely  can  still  persuasively  argue 
that  his  Cunningham  claim  is  “dictated”  by 
Apprendi,  and  therefore  can  be  made  on 
habeas  corpus  without  violating  Teague’s 
prohibition  on  “new”  rules  being  applied 
on  habeas  corpus. 

Secondly,  the  argument  advanced  in 
the  previous  paragraph  is  not  only  sup- 
ported by  Blakely’s  reliance  on  Apprendi. 
As  shown  below,  the  Cunningham  opinion 
itself  states  in  numerous  places  that  the 
genesis  for  its  decision  is  the  rule  an- 
nounced for  the  first  time  in  Apprendi'. 

• In  discussing  the  previous  cases  which 
led  up  to  Cunningham,  the  court  says  that  it 
has  “ reaffirmed  the  rule  of  Apprendi”. 

• In  summarizing  the  holding  in  Blakely, 
the  Cunningham  court  says  that  is  “ applying 
the  rule  of  Apprendi”. 

• In  defining  the  “statutory  maximum” 


for  Cunningham  claims  as  the  middle  term, 
the  court  says:  ‘‘Our  precedents  make  clear 
that  the  statutory  maximum  for  Apprendi 
purposes  is  the  maximum  sentence  a judge 
may  impose  solely  on  the  basis  of  the  facts 
reflected  in  the  jury  verdict  or  admitted  by 
the  defendant.  In  other  words,  the  relevant 
statutory  maximum  is  not  the  maximum 
sentence  the  judge  may  impose  after  finding 
additional  facts,  but  the  maximum  he  may 
impose  without  any  additional  findings.” 

• In  reversing  the  California  case 
{People  v.  Black)  that  had  upheld  the 
high-term  sentence  found  to  be  unconsti- 
tutional in  Cunningham,  the  Cunningham 
court  stressed  that  the  decision  in  Black  was 
“in  tension  with  the  rule  of  Apprendi.” , and 
that  the  Black  decision  was  wrong  because  it 
allowed  the  judge  to  make  “the  very  inquiry 
Apprendi ’s  ‘‘bright-line  rule  ” was  designed 
to  exclude”. 

• In  concluding  its  opinion,  the  Cun- 
ningham court  held:  “To  summarize: 
Contrary  to  the  Black  court’s  holding,  our 
decisions  from  Apprendi  to  Booker  point 
to  the  middle  term  specified  in  California’s 
statutes,  not  the  upper  term,  as  the  relevant 
statutory  maximum.” 

Habeas  Hints 

Although  the  U.S.  Supreme  Court  has 
yet  to  decide  whether  Blakely  is  retroactive 
on  habeas  corpus,  recent  decisions  make 
it  unlikely  that  the  Court  will  find  that 
the  Blakely  rule  satisfies  the  watershed/ 
bedrock  exception  to  Teague.  Hence,  and 
because  Cunningham  relies  on  Blakeley, 
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although  petitioners  can  argue  for  the 
record  that  Cunningham  is  retroactive 
because  Blakely  satisfies  the  watershed/ 
bedrock  test,  such  an  argument  is  almost 
sure  to  lose  in  the  lower  state  and  federal 
courts,  and  probably  will  lose  as  well  in 
the  Supreme  Court  once  that  court  accepts 
a case  which  turns  on  whether  Blakely  is 
retroactive  or  not. 

Much  more  promising,  however,  is 
the  argument  that,  even  though  Cun- 
ningham may  not  be  retroactive  under  the 


watershed/bedrock  exception  to  Teague, 
Teague  is  not  applicable  to  Cunningham 
claims  made  by  habeas  corpus  petition- 
ers whose  convictions  became  final  after 
Apprendi  was  decided,  because  Apprendi 
“dictates”  the  rule  that  was  announced  in 
Cunningham.  (See,  e.g.,  People  v.  Rosen, 
__  Cal.App.4th  2007  WL  900765 
(3/27/07),  §VII  [ Apprendi  dictated  the 
result  in  Cunningham ];  see  also  Reed  v. 
Schriro,  _ F.Supp.2d  _,  2007  WL  521016 
(D.Ariz.  2/14/07)  [key  “finality”  date  for 
successfully  making  Cunningham  claims  is 
date  that  Apprendi  came  down].  PI 
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2299  Sutter  Street,  San  Francisco,  CA 
94115. 


Fraudulent  Tax  Returns  Net  Illegal  Millions  for  Prisoners 


Arizona  prisoners  are  so  adept 
at  defrauding  the  IRS  that  U.S. 
Rep.  J.D.  Hayworth  (AZ)  dubbed  the  di- 
lemma “Operation  H&R  (Cell)  Block.” 

The  business  of  bilking  Uncle  Sam 
from  within  Arizona  prisons  accounted 
for  about  half  of  the  state’s  fraudulent 
income  tax  claims  in  2005.  “It’s  time  we 
put  it  out  of  business,”  Rep.  Hayworth 
stated. 

Nationwide,  nearly  $10  million  worth 
of  fraudulent  tax  claims  were  filed  by 
18,000  prisoners  in  2004.  That’s  about 
one-seventh  of  all  phony  claims  and  is  up 
700  percent  over  the  past  three  years. 

“There  is  no  question  that  prisoner 
refund  fraud  is  on  the  rise,”  said  Nancy 
Jardini,  chief  of  IRS  criminal  investiga- 
tions. “Even  though  prisoner  returns 
comprised  less  than  1 percent  of  all  federal 
income  tax  returns  filed  in  2004,  more 
than  15  percent  of  false  refund  returns 
used  prisoner  names  and  taxpayer  iden- 
tification numbers.” 

Several  problems  prevent  authorities 
from  solving  or  even  slowing  prisoner  tax 
scams.  One  difficulty  is  that  prisoners  who 
are  identified  in  such  cases  are  seldom 
punished.  State  prison  officials  often 
investigate  but  don’t  impose  disciplinary 
sanctions  for  fear  of  impeding  federal 
investigators.  Federal  officials  are  pro- 
hibited by  law  from  divulging  details  of 
an  investigation  to  prison  officials.  Thus, 
even  known  guilty  prisoners  are  neither 
prosecuted  nor  disciplined. 

Another  problem  is  that  punishment 
is  often  ineffective.  “If  someone  is  in 
prison  and  spending  years  there  anyway, 
what’s  the  point  of  spending  time  and 
resources?”  queries  Sandy  Schwartz,  an 
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investigation  supervisor  for  the  Arizona 
Revenue  Department.  “Are  we  going  to 
prosecute?  No.” 

One  Ar  izona  prisoner,  however,  didn’t 
benefit  from  the  frustrated  government’s 
live-and-let-defraud  philosophy.  Daniel 
G.  Johnson  was  a library  worker  at  the 
privately-operated  Marana  Community 
Correctional  Treatment  Center  when  he 
contrived  a tax  scheme.  Johnson  filed 
two  returns  claiming  overpaid  taxes  on 
gambling  winnings;  he  requested  refunds 
totaling  $209,815.  The  large  sum  threw 
up  a red  flag,  which  eventually  led  to 
Johnson’s  prosecution.  He  pleaded  guilty 
and  was  sentenced  on  June  27, 2006  to  33 
months  in  federal  prison,  to  run  consecu- 
tively with  his  state  time. 

Other  prisoners  across  the  country 
have  been  prosecuted  for  tax  fraud.  Two 
Colorado  prisoners  were  indicted  in  federal 
court  for  filing  fraudulent  claims.  Carl  Wil- 
liam Pursley,  Jr.  and  Wendell  Wardell,  Jr. 
applied  for  over  $50,000  in  undeserved  tax 
refunds,  but  their  scheme  was  discovered 
before  they  collected  all  the  money. 

Pursley  was  sentenced  to  eight  years 
in  federal  prison  in  October  2005  and  or- 
dered to  repay  $14,440  to  the  IRS.  Wardell 
was  found  guilty  in  November  2005.  He 
also  was  sentenced  to  eight  years,  and  or- 
dered to  repay  $14,444  plus  over  $7,000  in 
court  costs.  Their  sentences  were  affirmed 
by  the  Tenth  Circuit  Court  of  Appeals. 

On  January  18,  2007,  former  Ohio 
prisoner  Tommie  Lee  Brown  received  a 
46-month  federal  sentence  for  his  role  in 
a conspiracy  involving  74  fraudulent  tax 
returns  seeking  more  than  $446,000  in 
refunds.  Brown  had  started  the  tax  scam 
while  in  prison,  then  had  recruited  other 


people  to  assist  him  after  he  was  released. 

In  some  cases  both  prisoners  and 
their  freeworld  accomplices,  usually  rela- 
tives, have  been  prosecuted  for  tax  fraud. 
Michigan  prisoner  Dale  Morris  received 
a 5-20  year  sentence  on  September  5, 2006 
for  his  role  in  a “sophisticated  criminal 
enterprise”  that  involved  filing  false  home- 
stead property  tax  claims  from  his  cell  at 
the  Hiawatha  Correctional  Facility.  The 
operation  included  two  other  prisoners, 
the  prisoners’  mothers,  and  two  other  free- 
world  conspirators,  all  of  whom  pleaded 
guilty.  The  prisoners’  mothers  were  each 
sentenced  to  three  months  in  jail. 

On  March  17,  2006,  Florida  pris- 
oner Paul  Turturro  was  sentenced  to  four 
years  in  federal  prison  for  orchestrating 
a tax  scheme  that  netted  over  $138,000. 
A month  earlier  his  wife,  Grace,  received 
three  months  probation  for  assisting  in 
the  scam;  both  were  ordered  to  pay  res- 
titution. Another  husband-and-wife  tax 
fraud  team  was  sentenced  on  Oct.  1 6, 2006 
- Florida  prisoner  Kerry  Hill  received 
seven  years  while  his  wife,  Laureen,  was 
sentenced  to  eight  years  and  four  months. 
Two  other  freeworld  accomplices  also  re- 
ceived prison  terms;  the  fraudulent  returns 
totaled  over  $600,000. 

But  such  cases  are  exceptions  to  the 
rule.  Most  prisoners  go  unpunished  for 
tax  fraud  even  when  they  are  caught. 
And  this  is  not  likely  to  change  any  time 
soon,  as  the  cost  for  such  prosecutions  far 
outweighs  the  punishment. 

Meanwhile,  prisoners — and  some 
prison  employees-  are  milking  the  gov- 
ernment for  millions.  Security  screenings 
and  firewalls,  including  the  IRS’s  Elec- 
tronic Fraud  Detection  System,  do  little 
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to  staunch  the  flood  of  illegal  filings,  as 
prisons  provide  an  almost  endless  supply 
of  names  and  social  security  numbers  for 
illegal  tax  returns.  The  source  for  such 
personal  data  also  creates  a twist  that  can 
prevent  the  prosecution  of  imprisoned  tax 
fraud  perpetrators. 

“Usually  in  tax  fraud  cases  we  know 
who  did  it  and  we  have  to  prove  the  crime,” 
said  IRS  agent  Brad  Palmer.  “Here,  we  know 
the  crime  but  we  don’t  know  who  did  it.” 

That’s  because  with  prison  tax  scams 
it’s  difficult  to  tell  if  the  name  on  the 
fraudulent  return  is  the  person  who  origi- 
nated the  fraud,  a co-conspirator,  or  an 
innocent  victim  of  identity  theft.  Some 
schemes  are  simple  and  involve  only  one 
person;  others  are  highly  organized  and 
involve  outside  conspirators  who  receive 
the  illegal  refunds,  keep  a percentage  and 
disburse  the  rest  to  prisoners’  accounts. 

Even  more  unnerving  is  what  inves- 
tigator Sandy  Schwartz  calls  the  “great 
unknown.”  She  refers  to  the  fact  that  the 
screening  process  is  imperfect,  thus  it’s 
impossible  to  know  how  many  prisoners’ 
fraudulent  claims  go  undetected.  Palmer 
agrees  “that  there’s  a hole”  in  the  system. 
“We’re  trying  to  fix  it,”  he  added. 

But  prisoners  aren’t  the  only  ones 
engaging  in  tax  fraud  - sometimes  their 
keepers  take  part  in  such  scams,  too.  On 
July  26,  2006,  seven  people  in  Florida, 
including  a prison  counselor  and  prison 
guard,  were  indicted  on  charges  related 
to  a fraudulent  tax  scheme.  Daniel 
Goodheart,  a psychiatric  counselor  at  the 
Okeechobee  Correctional  Institution,  ob- 
tained prisoners’  social  security  numbers 
and  used  them  to  file  fake  income  tax 
returns  totaling  over  $1  million.  Frankie 
Jackson,  a guard  at  the  facility,  was  also 
indicted  along  with  a prisoner  and  four 
prisoners’  family  members.  Their  cases 
are  pending  in  federal  court. 

Janice  F.  Koontz,  a jail  guard  at  the 
privately-operated  Bi-State  Justice  Build- 
ing in  Texarkana,  Texas,  was  sentenced  on 
October  31, 2006  to  five  months  in  prison 
and  three  years  supervised  release,  and 
was  ordered  to  pay  $28,000  in  restitution, 
for  her  part  in  a tax  scam  involving  prison- 
ers’ names  and  social  security  numbers. 
Colleen  D.  Jordan,  a professional  tax  pre- 
parer, was  also  indicted;  she  received  three 
years  probation  and  was  fined  $1,000. 
The  two  women  reportedly  received  over 
$50,000  in  improper  tax  refunds. 

Additionally,  on  March  2,  2006,  a 
detention  guard  with  the  Florida  Dept, 
of  Juvenile  Justice,  Lawrence  Vincent 
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Bailey,  was  sentenced  to  one  year  and  a 
day,  followed  by  three  years  supervised 
release,  and  required  to  pay  a whopping 
$852,458  in  restitution  for  tax  fraud.  Five 
other  co-conspirators  were  named  in  the 
case,  which  involved  about  $1.2  million  in 
fraudulent  income  tax  claims. 

In  some  cases  prisoners  themselves 
have  been  exploited  and  victimized.  On 
February  3, 2007,  Janice  Singleton,  a guard 
at  the  Mississippi  Correctional  Facility  and 
owner  of  a tax  preparation  service,  was 
arrested  on  15  felony  charges  including 
identity  theft,  wire  fraud  and  fraudulent 
use  of  a social  security  number.  She  is  ac- 
cused of  stealing  prisoners’  personal  data 
to  file  false  state  and  federal  tax  returns. 
“In  this  case,  the  victims  all  appear  to  be  in- 
mates, but  this  can  happen  to  anyone,”  said 
Mississippi  Attorney  General  Jim  Hood. 
Singleton  was  released  on  $150,000  bond. 

And  on  November  22,  2006,  Jack- 
sonville, Florida  tax  preparer  Morris 
Hines  received  a 63-month  federal  sen- 
tence for  identity  theft  and  tax  fraud. 
He  had  filed  over  80  false  tax  returns 
from  2003  to  2004  using  the  names  and 
birthdates  of  prisoners  obtained  from 
the  Florida  DOC’s  website,  without  the 
prisoners’  knowledge  or  consent. 

The  emphasis, 
however,  remains  on 
preventing  tax  fraud 
by  prisoners  - which 
has  even  spurred 
federal  legislation. 

On  December  15, 

2005,  U.S.  Rep.  Jim 
Ramstad  (MN)  in- 
troduced a bill  that 
would  allow  the 
IRS  to  share  infor- 
mation with  prison 
officials  related  to 
prisoners’  fraudu- 
lent tax  returns.  The 
bill  was  filed  follow- 
ing a June  29,  2005 
hearing  before  the 
House  Ways  and 
Means  Subcommit- 
tee on  Oversight 
that  specifically  ad- 
dressed prisoner  tax 
fraud  and  included 
testimony  from  the 
Treasurer  Inspec- 
tor General  for  Tax 
Administration. 

On  March  28, 

2007,  Rep.  Rams- 


tad’s  bill  was  approved  by  the  House  Ways 
and  Means  Committee  as  an  amendment 
to  the  Taxpayer  Protection  Act  of  2007 
(HR  1677),  which  is  expected  to  pass. 

Yet  ironically,  despite  its  problem 
with  tax  fraud,  the  IRS  might  be  the  one 
group  that  actually  gets  less  sympathy 
than  prisoners. 

Sources:  The  Arizona  Republic,  account- 
ingweb.  com,  rockymountainnews.  com, 
WESH  2 News,  Texarkana  Gazette, 
PRNew swire,  North  Country  Gazette 
(FL),  www.irs.gov 
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New  Jersey  Auditor:  Life  Skills  Academy  Prison 
Contract  Improperly  Monitored 


A report  by  the  New  Jersey  State 
Auditor  released  in  July  2005, 
finds  that  the  $1.5  million  Life  Skills 
Academy  (LSA)  contract  was  not  prop- 
erly monitored  by  prison  system  officials. 
The  problems  included  prisoners  who  had 
graduated  from  the  program  previously 
and  were  facilitating  the  program  being 
listed  as  new  graduates,  ineffective  track- 
ing of  prisoner  attendance  and  program 
attendees  being  graduated  with  only  757 
of  the  required  hours. 

Life  Skills  Academy,  Inc.  of  Trenton, 
New  Jersey  has  an  unusual  past  and  even 
more  unusual  financing.  It  is  supposed  to 
teach  troubled  prisoners  decision-mak- 
ing skills.  The  eight  subjects  taught  in  its 
classes  include:  “effective  communica- 
tion,” “goal  setting,”  “emotional  control.” 
It  has  eight  employees  and  twenty  coor- 
dinators. 

LSA  began  life  in  1994  as  the  New 
Jersey  chapter  of  Amer-I-can,  a prisoner 
rehabilitation  program  founded  by  foot- 
ball star  Jim  Brown.  Brown’s  program 
started  in  the  late  1980’s  and  eventually 
included  11  state  chapters.  Brown  per- 
suaded then  Assembly  Speaker  Garabed 
Haytaian  to  secure  the  New  Jersey  chap- 
ter $1.5  million  in  funding  and  allow 
Trenton  street  activist  Shahid  Watson  to 
run  the  chapter. 

Later  in  1994,  when  Haytaian— 
who  was  running  for  the  Republican 
U.S.  Senate  nomination— came  under 
criticism  for  refusing  to  condemn  ra- 
cially-disparaging remarks  made  by  a 
controversial  radio  personality,  Watson 
adamantly  defended  him.  At  a later 
campaign  event,  Watson  cheered  Hay- 
taian. Later,  Haytaian  made  a campaign 
appearance  at  the  Trenton  offices  of 
Amer-I-can. 

In  2000,  Watson,  who  had  changed 
his  name  to  Emmanuel  ben  Avraham,  had 
a falling  out  with  Brown,  who  had  been 
sentenced  to  six  months  in  jail  for  failing 
to  attend  counseling  following  a domestic 
violence  incident.  He  then  changed  the 
name  of  Amer-I-can’s  New  Jersey  chapter 
to  Life  Skills  Academy. 

What  drew  the  State  Auditor’s  atten- 
tion and  caused  the  audit  of  this  small 
contract  was  the  fact  that  it  was  a dedi- 
cated line  item  in  the  state’s  $30.3  billion 


by  Matthew  T.  Clarke 

budget.  Normally,  a vendor  is  contracted 
by  officials  at  a state  agency  following  the 
acceptance  of  bids  after  the  Legislature 
appropriates  money  to  the  agency  for  the 
work.  The  line  item  specified  both  the 
amount  and  the  vendor-LSA.  This  made 
it  stand  out. 

The  State  Auditor  found  that  LSA. 
was  essentially  allowed  to  monitor  its  own 
contract  compliance  and  success,  then 
bill  the  state  without  any  kind  of  super- 
vision. The  self-reported  items  included 
attendance,  eligibility  of  graduates  and 
curriculum  hours  completed.  The  prison 
system  promised  to  correct  these  short- 
comings and  noted  that  it  was  unable  to 
determine  the  effectiveness  of  the  program 
because  it  could  not  be  isolated  from  the 


The  family  of  a man  who  hanged 
himself  in  a Washington  jail 
managed  by  the  Bureau  of  Indian  Af- 
fairs (BIA)  has  settled  with  the  federal 
government  for  $700,000,  according  to 
an  announcement  made  on  January  31, 
2007. 

Although  he  had  expressed  suicidal 
thoughts,  Ricky  Sampson,  39,  was  left 
unattended  at  the  Yakama  Jail  in  Ya- 
kima County,  Washington,  in  June  2004. 
Alone  in  a cell,  Sampson  managed  to 
hang  himself  from  a broken  light  fixture 
in  an  area  not  monitored  by  the  jail’s 
surveillance  cameras.  A single  jailer  was 
on  duty  at  the  time.  Sampson’s  body 
was  not  discovered  until  breakfast  the 
following  morning — about  8 hours  later. 
According  to  the  lawsuit,  filed  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Washington,  his  body  was  already  stiff 
with  rigor  mortis. 

The  Yakama  Jail  was  spotlighted  in  a 
blistering  report  published  by  the  Depart- 
ment of  Interior  in  September  2004.  The 
report  characterized  Indian  prisons,  which 
are  overseen  by  the  BIA,  as  a “national 
disgrace”  after  finding  them  notoriously 
mismanaged,  severely  overcrowded,  and 
woefully  underfunded.  The  report  spe- 
cifically noted  the  Yakama  Jail,  which 
had  an  unnerving  53  suicide  attempts  in 


effects  of  the  other  programs  offered  by 
the  prison  system. 

Republican  legislators  have  placed 
LSA  on  a list  of  wasteful  government 
spending  for  the  past  two  years  and  re- 
quested its  elimination  from  the  budget 
to  no  avail.  It  survived  in  the  latest 
budget  despite  months  of  bitter  fight- 
ing among  legislators  over  tax  increases 
and  other  programs.  The  program  was 
once  cut  from  a budget  proposed  by  for- 
mer Governor  James  E.  McGreevey,  but 
the  program  and  the  requirement  to  hire 
LSA  were  restored  by  the  Legislature.  The 
program  is  unique  in  its  history,  funding 
and  invulnerability. 

Source:  www.  northjersey.  com 


a three-year  period.  [See  PLN,  February 
2005,  p.  L] 

The  settlement  “closes  a tragic  chap- 
ter at  the  jail,”  said  Terry  R Abeyta,  an 
attorney  for  the  family.  “The  recognition 
of  the  poor  condition  of  the  jail  which  led 
to  Sampson’s  death  will  at  least  lead  to 
some  positive  benefit  to  his  four  children 
and  one  grandchild.” 

Just  six  months  after  Sampson’s  death 
a teenager  at  the  jail  also  attempted  sui- 
cide. The  jail  has  been  closed  since,  but 
officials  plan  to  reopen  it.  In  September 
2006  the  Justice  Department  awarded 
$450,000  to  the  Yakima  Nation  to  bring 
the  50-bed  jail  into  federal  compliance. 

A lawsuit  against  the  BIA  over  the 
juvenile’s  suicide  attempt  is  still  pend- 
ing. The  boy  was  transported  to  a local 
hospital  in  critical  condition  after  he  was 
found  hanging  from  exposed  phone  wires 
in  a holding  cell.  The  tragedy  came  five 
months  after  the  jail  was  ordered  to  stop 
holding  juveniles  in  the  same  facilities  as 
adults. 

Attorney  Terry  P.  Abeyta  is  based  in 
Yakima,  Washington.  See:  Sampson  v. 
United  States,  USDC  ED  WA,  Case  No. 
CV-05-3103  FVS.  P 

Additional  sources:  Associated  Press, 
Seattle  Times 


Suit  Over  Suicide  At  Indian  Jail  In 
Washington  Settled  For  $700,000 
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Record  Number  of  Texas  Prison  Guards  Arrested 


It  has  often  been  said  that  it’s  hard 
to  tell  the  cops  from  the  crooks.  In 
Texas  this  may  be  true  for  prison  guards 
as  well.  In  April  2006,  the  Texas  Depart- 
ment of  Criminal  Justice  (TDCJ)  released 
information  indicating  that  record  num- 
bers of  guards  have  been  arrested  in  recent 
years. 

The  statistical  data  was  obtained 
following  a public  records  request  by  the 
Austin  American-Statesman.  Although 
the  data  did  not  indicate  how  many  of 
the  arrests  were  for  felonies,  some  were 
for  crimes  as  serious  as  capital  murder 
of  a child,  murder,  negligent  homicide, 
arson,  theft,  bank  robbery,  promotion 
of  child  pornography,  indecent  expo- 
sure, impersonating  a police  officer, 
smuggling  illegal  aliens  and  possession 
of  illegal  drugs. 

Lesser  offenses  included  public  in- 
toxication, floating  hot  checks,  bigamy, 
passing  counterfeit  money  and  interfering 
with  a 911  call. 

Notably  missing  from  the  information 
released  by  the  TDCJ  was  the  high-profile 
July  2004  arrest  of  Salvador  “Sammy” 
Buentello,  Chairman  of  the  State  Classi- 
fication Committee  and  assistant  director 
of  TDCJ’s  Security  Threat  Group  Man- 
agement office,  on  multiple  felony  sexual 
assault  charges.  [PLN,  June  2005],  Buen- 
tello pleaded  guilty  on  March  31,  2006 
to  five  Class  A misdemeanors  and  one 
felony;  he  received  five  years  probation 
and  was  ordered  to  pay  a total  of  $7,000 
in  fines.  As  part  of  the  plea  agreement 
he  was  not  required  to  register  as  a sex 
offender. 

Since  the  TDCJ’s  arrest  data  is  partly 
based  on  self-reporting  by  employees,  it  is 
impossible  to  determine  how  many  other 
arrests  of  prison  staff  members  may  have 
been  missed. 

Even  without  the  potentially  omitted 
arrests,  the  statistics  are  daunting:  between 
700  and  840  of  TDCJ’s  approximately 
38,600  employees  have  been  arrested  each 
year  since  2003.  There  were  781  arrests  in 
2003, 761  in  2005,  and  a record  839  arrests 
of  prison  staff  and  contract  employees  in 
2006  according  to  TDCJ  Public  Informa- 
tion Officer  Jason  Clark. 

How  does  TDCJ’s  record  stack  up 
against  that  of  other  states?  New  York 
Department  of  Corrections  (NYDOC) 
spokesperson  Linda  Foglia  said,  “We 
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by  Matthew  T.  Clarke 

probably  had  three  or  four  dozen  [ar- 
rests] last  year.”  NYDOC  has  32,000 
employees  in  69  prisons  and  is  the 
nation’s  third-largest  prison  system. 
Florida  has  26,700  prison  employees 
and  297  were  arrested  in  2005.  Thus, 
Florida’s  annual  prison  employee  arrest 
rate  was  about  1 out  of  90,  compared 
with  1 out  of  51  for  TDCJ  for  the  same 
year.  The  TDCJ  arrest  rate  rose  to  about 
1 out  of  46  employees  in  2006. 

Excuses  abound  as  to  why  so  many 
TDCJ  employees  are  being  arrested, 
chief  among  them  grumbling  about  low 
wages.  Admittedly,  Texas  has  one  of  the 
nation’s  lowest  starting  salaries  for  rookie 
prison  guards,  at  $22,000  a year.  These 
meager  wages  contribute  to  a staff  turn- 
over rate  of  about  500  prison  employees 
a month. 

“Maybe  it’s  bad  luck,  and  maybe  it’s 
because  we  pay  too  little.  Because  we’re 
2,500  correction  officers  short  all  the  time, 
I guess  we  can’t  be  too  choosy  about  who 
we  hire,”  said  Texas  state  senator  and  chair 
of  the  Senate  Criminal  Justice  Commit- 
tee John  Whitmire.  “Maybe  the  problem 
is  where  we  built  all  these  [rural]  prisons. 
Maybe  there  isn’t  anything  to  do  out  there 
but  get  in  trouble.” 

But  Kathy  Walt,  press  secretary  for 
Texas  governor  Rick  Perry,  observed  that 
if  low  pay  were  a cause  of  and  excuse 
for  crime,  “there ’d  be  a lot  of  reporters 
with  arrest  records.”  State  Rep.  Jerry 
Madden,  head  of  the  House  Corrections 
Committee,  agreed,  stating,  “Some  of  the 
problems  they’re  having  with  arrests  is  not 
low  pay.  Some  of  the  people  who  are  being 
arrested  are  longtime  employees.” 

Likewise,  if  the  rural  location  of 
some  Texas  prisons  were  a legitimate  ex- 
planation for  criminal  behavior,  we  would 
expect  to  see  a large  number  of  farmers 
with  arrest  records.  Instead,  the  cause  of 
the  high  arrest  rate  among  guards  is  more 
likely  due  to  a poor  screening  system. 

In  March  2001 , TDCJ  hired  James  Lee 
Roesch  as  a prison  guard  and  sent  him  to 
the  training  academy.  Roesch  had  passed 
all  of  the  background  checks  designed 
to  root  out  problems  among  potential 
guards.  However,  during  his  academy 
training,  gang-enforcement  guard  Irma 
Fernandez  noticed  that  Roesch  seemed  to 
know  a lot  about  the  Aryan  Brotherhood. 
Her  suspicions  prompted  further  investi- 


gation and  it  turned  out  that  Roesch  was, 
in  fact,  the  national  Imperial  Wizard  of 
the  Ku  Klux  Klan.  In  his  role  as  the  leader 
of  the  white  supremacy  group  Roesch  had 
been  the  subject  of  much  publicity,  in- 
cluding headlines  in  nationally-circulated 
magazines.  He  also  had  two  misdemeanor 
arrests  from  Ohio. 

In  one  magazine,  Roesch  admitted 
having  placed  “A  Ku  Klux  Klansman 
Was  Here”  sticker  on  the  grave  of  James 
Byrd,  a black  man  who  had  been  dragged 
to  death  behind  a pickup  truck  by  three 
white  supremacists,  two  of  whom  were 
housed  on  Death  Row  at  the  Livingston 
Unit,  the  prison  where  Roesch  had  asked 
to  work. 

If  the  TDCJ  didn’t  check  into 
Roesch’s  past  criminal  record  and  his 
nationally-known  white  supremacist  af- 
filiations, what  less-obvious  information 
might  it  have  missed  concerning  other 
prison  guards?  Does  TDCJ  - which  only 
does  background  checks  through  the 
Texas  Department  of  Public  Safety  - even 
have  a method  to  verify  the  backgrounds 
of  the  many  foreign  nationals,  mostly 
Nigerians,  it  hires  as  guards?  Obviously 
the  background  check  process  could  stand 
some  improvement. 

Also,  the  standards  for  hiring  Texas 
prison  guards  are  lower  than  those  re- 
quired for  hiring  police  officers.  Whereas 
persons  convicted  of  felonies  are  prohib- 
ited from  working  as  Texas  prison  guards, 
people  with  misdemeanor  convictions 
are  not  barred  from  prison  employment. 
However,  persons  convicted  of  Class  A 
misdemeanors  may  not  become  police 
officers  and  persons  convicted  of  Class 
B Misdemeanors  must  wait  five  years 
before  becoming  eligible  for  hire  as  police 
officers.  Additionally,  in  February  2005, 
TDCJ  dropped  all  physical  agility  require- 
ments for  prison  guards  because  too  many 
applicants  were  failing  the  tests. 

With  low  standards,  low  pay  and  low 
morale  evidenced  by  a high  turnover  rate, 
it’s  a wonder  that  more  Texas  prison  guards 
haven’t  been  arrested.  This  sentiment  was 
expressed  by  Senator  Whitmire,  who  re- 
marked, “I  think  the  arrests  may  be  just 
part  of  the  problem.”  It  would  also  seem  to 
confirm  that  there  indeed  a causal  connec- 
tion between  poverty  and  crime.  P 
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$143,774.55  Attorney  Fee  and  Costs  Award  in  New  York  EMSA  Suit 


On  May  16,  2006,  a New  York 
federal  district  court  magistrate 
recommended  awarding  $143,774.55  in 
attorney  fees  and  costs  to  the  attorneys 
who  represented  a prisoner  in  a civil  rights 
action. 

Byron  Lake  was  a prisoner  in  the 
Schenectady  County  (New  York)  Jail. 
Due  to  overcrowding,  he  was  transferred 
to  the  Schoharie  County  (New  York) 
Jail.  Shortly  thereafter,  he  began  expe- 
riencing chest  pains.  Schoharie  County 
officials  attempted  unsuccessfully  to 
contact  the  jail’s  primary  physician,  then 
transferred  Lake  back  to  Schenectady 
County  untreated.  There,  Lake  was 
seen  by  an  employee  of  EMSA  Cor- 
rectional Care,  Inc.,  a private  medical 
care  provider.  The  EMSA  employee 
determined  that  Lake  did  not  require 
hospitalization. 

The  next  day.  Lake  complained  of  feel- 
ing very  ill,  was  seen  by  a different  EMSA 
employee  and  was  transferred  to  a hospital 
where  it  was  discovered  that  he  had  suf- 
fered a heart  attack. 


by  Matthew  T.  Clarke 

Lake  filed  suit  against  various  de- 
fendants, including  the  counties  and 
EMSA.  A jury  awarded  Lake  $150,000 
in  compensatory  damages  against  all 
defendants  and  $632,988  in  punitive 
damages  against  EMSA.  On  post-trial 
motions,  the  trial  judge  dismissed  all 
claims  against  Schoharie  County  and 
set  aside  the  punitive  damages  award. 
Plaintiff  hied  a motion  for  award  of 
attorney  fees  and  costs. 

The  trial  court  held  that  plaintiff’s 
motion  was  not  untimely,  even  though  it 
was  hied  after  the  14-day  limit  set  forth  in 
Rule  54(d)(2)(B),  Federal  Rules  of  Civil 
Procedure  because  it  was  hied  before  the 
post -trial  motions  were  ruled  on  and  Rule 
54(d)(2)(B)  had  been  interpreted  to  mean 
14  days  after  the  post-trial  motions  were 
ruled  on. 

The  court  rejected  defendants’  argu- 
ment that  the  PLRA  attorney  fees  cap 
should  be  applied  to  this  case  because 
Lake  was  no  longer  a prisoner  when  he 
hied  the  suit. 

The  court  determined  that  an  appro- 


priate lodestar  amount  for  this  case  was 
$210  for  experienced  attorneys,  $150  for 
associates  with  more  than  four  years  expe- 
rience, $120  for  less  experienced  associates 
and  $80  for  paralegals.  The  court  found 
some  of  the  number  of  hours  requested 
by  plaintiffs  to  be  excessive  and  trimmed 
them  from  a total  of  1,126.5  hours  to  899 
hours  of  legal  services.  This  gave  a total 
fee  award  of  $172,920  at  the  lodestar 
amount. 

The  court  then  reduced  the  award  by 
20%  because  the  plaintiff  failed  to  prevail 
against  Schoharie  County.  This  resulted 
in  attorney  fees  of  $138,336. 

The  court  granted  plaintiffs  costs,  but 
reduced  the  $5,606.60  in  requested  costs 
in  two  areas,  excessive  fees  for  service  and 
expert  witness  fees.  The  awarded  costs 
amounted  to  $5,438.55.  This  made  a total 
of  $143,774.55  in  awarded  attorney  fees 
and  costs  to  attorney  Kevin  A.  Luibrand 
of  Albany.  See:  Lake  v.  Schoharie  County 
Commissioners  of  Social  Services,  USDC- 
ND  NY,  No.  9:01-CV-1284  (NAM/DEP). 

PI 
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Washington  State  Waits  Too  Long  to  Collect  Restitution 


Division  2 of  the  Washington  State 
Court  of  Appeals  has  vacated  a 
restitution  order  imposed  in  a criminal 
case  because  the  state  took  no  action  to 
secure  payment  for  over  10  years. 

On  June  26,  1986,  Daniel  Sigo  pled 
guilty  to  attempted  1st  degree  theft  in 
the  Pierce  County  Superior  Court  in  Ta- 
coma, Washington.  On  August  19, 1986, 
that  court  sentenced  him  to  93  days 
in  jail  and  released  him  the  same  day 
with  credit  for  time  served.  The  court 
also  ordered  him  to  pay  over  $7,000  in 
restitution,  but  the  state  made  no  effort 
to  collect  it  or  to  get  an  extension  of 
time  to  do  so. 


On  June  25,  2004,  Sigo  filed  a mo- 
tion to  dismiss  the  restitution  order 
in  the  Superior  Court  under  RCW 
9.94A.753(4).  Under  that  statute,  for 
crimes  committed  after  July  1,  1985 
but  before  July  1,  2000,  the  court  only 
retains  jurisdiction  to  collect  restitution 
for  10  years  after  entry  of  the  judgment 
and  sentence,  or  for  10  years  after  the 
prisoner’s  release  from  total  confine- 
ment, whichever  is  longer.  If  asked  to 
extend  the  collection  period  before  ex- 
piration of  the  10  years,  the  court  may 
do  so.  Otherwise  the  court’s  jurisdiction 
lapses  and  the  restitution  order  becomes 
void  under  Personal  Restraint  of  Sap- 


penfield,  138  Wn.2d  588  (2001).  The 
superior  court  denied  Sigo’s  motion  to 
dismiss,  and  he  appealed. 

On  appeal,  Division  2 found  that 
Sigo  had  been  released  on  August  19, 
1986  and  that  the  state  had  not  sought 
an  extension  of  the  collection  period. 
Thus,  the  superior  court  had  lost  its 
jurisdiction  to  enforce  the  restitution 
order  10  years  thereafter.  On  that 
basis,  Division  2 reversed  the  supe- 
rior court’s  denial  of  Sigo’s  motion  to 
dismiss  and  dissolved  the  restitution 
order.  See:  State  v.  Sigo,  131  Wash. 
App.  1013  (Wash.App.  Div.  2,  2006) 
(unpublished).  PJ 


Kentucky  County  Settles  Prisoner  Rape  Suit  for  $1.4  Million 


Grant  County,  Kentucky,  has 
settled  with  a prisoner  who  was 
brutally  raped  in  the  county’s  jail  for  $1.4 
million.  The  September  1,  2005,  settle- 
ment was  the  largest  to  date  in  a series  of 
similar  lawsuits  against  the  county. 

The  victim,  Joshua  Sester,  who  had  just 
turned  18  and  weighed  125  pounds,  was  ar- 
rested in  Pendleton  County  on  February  13, 
2003,  for  fleeing  and  eluding  officers  after  a 
traffic  stop.  At  the  Grant  County  Jail,  which 
houses  Pendleton  prisoners,  the  victim  was 
placed  in  cell  101 , a general  population  area 
that  also  housed  felons. 

In  the  cell,  a mob  of  prisoners  stripped 
off  the  young  man’s  clothes,  carried  him  to 
the  shower  area,  covered  him  in  soap  and / 
or  lotion,  and  raped  him.  The  attackers 
also  smacked  the  victim’s  buttocks  with 
jail  sandals,  pressed  his  buttocks  up  to  the 
glass  window  between  cells  in  an  attempt 
to  show  him  off  to  other  prisoners,  and 
forced  him  to  perform  oral  sex  on  one  or 
more  persons. 

The  lawsuit  contended  the  defendants, 
including  Grant  County  Fiscal  Court  and 
Deputies  Steven  Kellam,  Greg  Wells,  W. 
Hensley,  and  Chandler,  knew  or  should 
have  known  the  victim  would  be  targeted 
because  this  type  of  activity  had  occurred 
previously  in  cell  101.  Moreover,  the  suit 
alleges,  an  informant  notified  jailers  of  the 
rape  while  it  was  occurring,  yet  the  jailers 
failed  to  intervene. 

Indifference  to  prisoner  safety  is  ap- 
parently commonplace  at  the  jail.  Don 
Nageleisen,  the  victim’s  attorney,  said 
he  is  representing  another  man  who  was 
raped  at  the  jail.  Nageleisen  further  said 
that  about  10  people  had  joined  a suit  filed 


in  July  2005,  which  Nageleisen  hoped  to 
have  certified  as  a class  action. 

The  $1.4  million  settlement  was  the 
largest  of  seven  to  date  involving  the  jail. 
As  of  September  2005  the  jail’s  insurance 
carrier  had  paid  out  nearly  $1.9  million  in 
settlements,  Nageleisen  said.  A hefty  sum, 
considering  the  300-bed  jail,  which  opened 


Division  1 of  the  Washington 
Court  of  Appeals  has  ruled 
that  the  State  Department  of  Corrections 
(DOC)  must  afford  minimal  due  process 
to  prisoners  whose  risk  assessment  levels 
it  intends  to  demote. 

In  2000,  Dion  Xavier  Adams,  a Wash- 
ington State  prisoner,  was  sentenced  to 
108  months  in  prison  for  drug  convictions. 
At  the  time,  Washington  prisoners  could 
receive  only  a 33%  sentence  reduction  for 
good  conduct.  But  in  2003  the  legislature 
enacted  RCW  9.94A.728(l)(b),  which 
allowed  some  low-risk  prisoners  to  earn 
a 50%  good  conduct  reduction.  Such 
prisoners  must  have  had  no  violence  or 
sex  offenses  in  their  past,  and  a DOC  risk 
assessment  must  place  them  in  levels  RM- 
C or  RM-D.  Those  in  RM-A  and  RM-B 
didn’t  qualify. 

In  March  of  2004,  the  DOC  found 
that  Adams  qualified  for  the  50%  reduc- 
tion. In  July  the  DOC  demoted  Adams’ 
risk  assessment  level  and  decided  that 
Adams  no  longer  qualified  for  the  50% 
reduction,  without  allowing  him  to  be 
heard.  Adams  filed  a personal  restraint 


in  2000,  cost  $6.9  to  build. 

For  their  role  in  the  attacks,  three  of 
the  assailants  received  sentences  of  5 to 
15  years  in  prison.  See:  Sester  v.  Grant 
County  Detention  Center,  USDC  ED  KY, 
Case  No.  03-66-DLB.  PI 

Additional  source:  The  Kentucky  Post 


petition  (PRP)  claiming  his  good  time  had 
been  miscalculated. 

Division  1 rejected  Adams’  argu- 
ments that  the  DOC  couldn’t  conduct  a 
second  assessment  on  him  and  that  the 
assessment  model  itself  was  unlawful. 
The  appeals  court  found  that  the  plain 
language  of  RCW  9.94A.728  defeated 
those  arguments. 

However,  Division  1 agreed  with  Ad- 
ams’ argument  that  the  DOC’s  demotion 
of  his  risk  assessment  level  without  al- 
lowing him  to  be  heard  was  a due  process 
violation.  “DOC  engaged  in  a retrospec- 
tive review  of  Adams’  criminal  history  and 
prison  records  in  deciding  to  change  the 
previous  risk  assessment  score,”  the  Court 
found,  which  required  “written  notice  of 
the  reasons  DOC  is  seeking  to  change 
Adams’  classification  and  an  opportunity 
to  challenge  the  facts  DOC  relied  on  from 
his  files  to  reach  that  decision.” 

The  appeals  court  therefore  granted 
Adams’  Personal  Restraint  Petition.  See: 
In  re  Personal  Restraint  of  Adams,  132 
Wash.App.  640, 134P.3d  11 76  (Wash.App. 
Div.  1,2006).  PI 


WA  Prisoners  Entitled  to  Minimal 
Due  Process  Before  Risk  Level  Demotion 
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Eleventh  Circuit  Remands  ADA  and  § 1983  Claims  for  Amended  Complaint 

by  John  E.  Danneitberg 


In  two  similar  cases,  the  Eleventh 
Circuit  U.S.  Court  of  Appeals 
issued  orders  remanding  prisoner  com- 
plaints of  Georgia’s  violations  of  Title 
II  of  the  Americans  With  Disabilities 
Act  (ADA;  42  U.S.C.  § 12131,  et  seq.) 
that  had  been  brought  under  42  U.S.C. 
§ 1983,  to  permit  the  prisoners  to  amend 
their  complaints  to  distinguish  and  specify 
which  of  the  claims  and  defendants  had 
offended  the  ADA  and  which  had  of- 
fended § 1983.  These  orders  followed  the 
U.S.  Supreme  Court’s  earlier  reversal  of 
the  Eleventh  Circuit’s  dismissal  of  all  such 
claims  based  upon  Georgia’s  assertion  of 
Eleventh  Amendment  immunity.  (U.S.  v. 
Georgia,  126  S.Ct.  877  (2006)  (“Georgia”) 
[PLN,  Mar.  2006,  p.  14]). 

Tony  Goodman,  a paraplegic  Georgia 
prisoner,  had  sued  state  defendants  for 
denial  of  wheelchair  access.  Although 
his  claim  had  been  framed  in  Eighth 
Amendment  arguments  (cruel  and  un- 
usual punishment),  he  sued  under  both  the 
ADA  and  § 1983,  which  the  Eleventh  Cir- 
cuit dismissed.  On  certiorari  in  Georgia, 
the  high  court  ruled  that  Goodman’s  ADA 
complaint  trumped  the  Eleventh  Amend- 
ment if  those  claims  articulated  an  actual 
Fourteenth  Amendment  (§1)  violation, 
and  reversed  the  Eleventh  Circuit. 

On  remand,  the  Eleventh  Circuit  va- 
cated its  earlier  ruling  (120  Fed.Appx.  785) 
and  ordered  Goodman  to  identify  (1)  what 
conduct  violated  the  Eighth  and  Fourteenth 
Amendments  that  was  actionable  under  § 
1983,  (2)  to  what  extent  this  also  violated 
Title  II  of  the  ADA,  (3)  what  conduct,  if 
any,  violated  the  ADA  but  did  not  violate 
the  Eighth  and  Fourteenth  Amendments, 
and  (4)  which  named  defendants  were 
sued  under  the  ADA,  § 1983  or  both,  and 
whether  they  were  sued  in  their  individual 
or  official  capacity.  See:  Goodman  v.  Ray, 
449  F.3d  1152  (11th  Cir.  2006). 


Separately,  the  Eleventh  Circuit  vacat- 
ed Miller  v.  King,  348  F.3d  1248  (11th  Cir. 
2004),  wherein  the  court  had  similarly  dis- 
missed Georgia  prisoner  Tracy  Miller’s  suit 
regarding  due  process,  retaliation,  Eighth 
Amendment  and  Title  II  ADA  claims. 
Based  on  Georgia,  the  appellate  court  res- 
urrected Miller’s  Eighth  and  Fourteenth 
Amendment  claims  to  redetermine,  in  the 
district  court  below,  if  summary  judgment 


The  Los  Angeles  County  Claims 
Board  settled  a wrongful  death 
lawsuit  for  $80,000  in  December  2006 
that  resulted  from  a jail  prisoner  dying 
after  being  restrained  of  his  assaultive 
behavior. 

On  January  10, 2005,  Pitchess  Deten- 
tion Center  (North)  jail  prisoner  Jerry 
Moreno  was  reportedly  acting  violently 
towards  other  prisoners  and  refused  to 
obey  staff  orders.  He  was  armed  with 
two  large  pieces  of  metal  he  had  broken 
out  of  a cell  lighting  fixture.  Deputies 
fired  plastic  balls,  pepper  spray  and  twice 
used  a Taser  before  finally  subduing  and 
cuffing  Moreno.  During  the  struggle,  he 
struck  his  head  on  the  metal  bunk,  causing 
a laceration. 

Deputies  proceeded  to  hobble  his  legs, 
pending  arrival  of  paramedics.  Although 
continuing  to  thrash  and  yell,  Moreno 
was  placed  on  a gurney  and  taken  to  the 
hospital.  He  was  positioned  on  his  side, 
but  turned  over  onto  his  stomach  in  the 
ambulance.  Upon  arrival,  hospital  staff 
found  Moreno  in  full  cardiac  arrest  and 
put  him  on  a ventilator.  He  died  four 
days  later. 

Moreno’s  daughter  Skyla  sued  for 
wrongful  death.  The  county  countered 


should  be  granted  against  defendant  Sikes, 
the  State  of  Georgia  and  the  Georgia  De- 
partment of  Corrections  for  alleged  Eighth 
Amendment  violations. 

Accordingly,  the  Eleventh  Circuit 
ordered  Miller  (now  represented  by  pro 
bono  counsel)  to  amend  his  complaint,  us- 
ing the  same  four-point  format  prescribed 
above  in  the  Goodman  case.  See:  Miller  v. 
King,  449  F.3d  1149  (11th  Cir.  2006).  P 


that  Moreno’s  death  was  due  to  his  re- 
sistance plus  the  presence  of  drugs  in  his 
system.  Estimating  a potential  exposure 
of  $750,000  in  costs  and  damages  if  the 
matter  proceeded  to  trial,  the  parties 
settled  on  December  19, 2006  for  $80,000. 
In  an  earlier  settlement  with  Moreno’s 
mother  and  brothers,  the  county  settled 
for  an  additional  $75,000.  See:  Moreno 
v.  County  of  Los  Angeles,  U.S.D.C.  (C.D. 
Cal.),  Case  No.  CV  05-07941.  P 
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Audit  of  California  DOC  Contracted  Healthcare  Expenditures  Reveals 
Rampant  Waste,  Abuse  and  Management  Deficiencies 


In  August  2006,  State  Controller 
Steve  Westly  reported  his  fiscal 
review  of  the  California  Department  of 
Corrections  and  Rehabilitation’s  (CDCR) 
prisoner  healthcare  delivery  system  expen- 
ditures to  Robert  Sillen,  Receiver  for  the 
California  Prison  Receivership  (see:  PLN, 
Mar.  2006,  p.  1 , Federal  Court  Seizes  Cali- 
fornia Prisons’  Medical  Care;  Appoints 
Receiver  With  Unprecedented  Powers). 
After  examining  whether  these  expendi- 
tures were  legal,  necessary,  reasonable  and 
valid,  Westly  lambasted,  “My  office  found 
evidence  strongly  suggesting  that  waste, 
abuse,  and  management  deficiencies  are 
rampant  in  the  department’s  expenditures 
and  oversight  of  contracted  healthcare 
services.  In  addition,  despite  previous 
audit  recommendations  by  the  Office  of 
the  Inspector  General  and  the  Bureau  of 
State  Audits  [frequently  reported  in  PLN], 
the  CDCR  has  not  implemented  appropri- 
ate control  measures  to  provide  oversight 
over  contract  expenditures.” 

From  2000  to  2004,  CDCR’s  medi- 
cal expenditures  increased  56%  to  $1.05 
billion.  For  2006,  the  annual  tab  was  fore- 
cast to  grow  to  $1.48  billion,  and  that  is 
before  the  new  Receiver  makes  a real  dent 
in  bringing  healthcare  operations  into 
constitutional  compliance.  Of  this  latest 
total,  $821  million  is  projected  to  be  out- 
side-contract  care  — an  increase  of  437% 
since  2000.  Thus,  curing  defects  in  outside 
contracting  costs  becomes  paramount. 

Westly  made  eight  principal  findings. 
First,  CDCR  had  no  comprehensive  sys- 
tem-wide policy  to  manage  its  medical 
service  contracts.  This  led  to  inadequate 
oversight  of  contract  payments.  Westly 
identified  one  contractor  who  snuck  in 
a false  subcontractor’s  rate  schedule  that 
gleaned  that  contractor  an  estimated 
$418,000  in  overcharges  in  ten  months. 
Despite  being  made  aware  of  this,  CDCR 
recently  renewed  that  contract  for  three 
more  years.  Worse  yet,  this  contractor’s 
hepatitis-C  blood  test  results  were  so 
inconsistent  that  doctors  didn’t  believe 
them,  and  had  to  order  backup  tests 
elsewhere.  And  for  over  six  months,  many 
CDCR  prisons  had  no  contracts  for  car- 
diology, urology  and  oncology  because  of 
bureaucratic  paperwork  deadlocks.  When 
one  podiatrist  was  called  to  Iraq  for  six 


by  Marvin  Mentor 

months,  all  podiatry  at  that  prison  simply 
stopped.  A cost-cutting  suggestion  to  buy 
ten  sets  of  liver-biopsy  machines  was  im- 
plemented after  18  months.  CSP-Corcoran 
used  one  to  perform  178  biopsies  (saving 
$400,000  in  outside  costs  plus  transporta- 
tion/guarding). But  most  of  the  other  sets 
remain  idle,  costing  CDCR  an  estimated 
$3.6  million  in  avoidable  outside  biopsy 
costs.  And  it  took  3 % years  to  put  in  a 
new  ventilation  machine  at  Corcoran  for 
the  oncologist  to  mix  toxic-fume-gener- 
ating drugs.  In  the  interim,  he  used  the 
restroom  until  employees  complained, 
finally  heroically  doing  his  dirty  work  in 
the  parking  lot. 

Second,  CDCR’s  contract  nego- 
tiation process  is  so  deficient  that  CDCR 
pays  significantly  more  than  other  major 
users  of  healthcare  services.  In  a prior  au- 
dit by  the  Bureau  of  State  Audits  (BSA), 
CDCR  was  rebuked  for  paying  a hospital 
4.16  times  what  Medicare  would  pay.  But 
after  CDCR  renegotiated  its  contract  - 
wherein  the  average  daily  hospital  rate  had 
been  $2,789  - it  now  pays  an  average  of 
$3,994  per  day  (43.2%,  more).  And  where 
a new  statewide  contract  was  negotiated 
for  certain  medical  services,  one  prison 
was  compelled  to  pay  twice  what  it  had 
been  paying  its  local  contractor. 

Third,  despite  earlier  audit  rec- 
ommendations to  CDCR  not  to  pay 
hospitals  based  simply  upon  a percentage 
of  their  billed  charges,  CDCR  continued 
to  do  so,  thereby  incurring  expenses  far 
in  excess  of  those  allowed  by  Medi-Cal 
or  Medicare.  In  one  example,  CDCR 
paid  30%  of  the  $40,255  bill  ($12,379) 
for  drugs  given  to  a prisoner  with  cancer 
— drugs  that  Medi-Cal  pays  only  $300 
to  $400  for.  In  another  case,  a hospital 
billed  CDCR  $20,742  for  two  dosages  of 
“Immune  Globulin  1 GM”  to  a cancer 
patient,  followed  by  another  $20,512  for 
one  dose  five  days  later.  But  an  audit  of 
that  hospital’s  rate  sheet  listed  “Immune 
Globulin  10  MG”  at  $1,648,  suggesting 
the  value  of  1 GM  to  be  about  $165.  By 
comparison,  Medi-Cal  payment  autho- 
rizations for  5 GM  and  10  GM  are  $518 
and  $1,037,  respectively.  [Someone  should 
be  in  prison,  not  contracting  with  one, 
for  such  outrageous  overcharges.]  But  it 
took  Westly ’s  audit  to  catch  this;  CDCR 


blindly  just  paid  the  bills.  Another  hospi- 
tal was  found  to  routinely  double-bill  for 
the  hospital  costs  on  top  of  the  orthope- 
dic surgeon’s  hospital  bill  — to  the  tune 
of  $5,600  per  day.  Another  hospital  billed 
for  “24  units”  of  respiratory  care,  instead 
of  “1  unit”  for  24  hours  of  such  care  — a 
$36,000  boo-boo  CDCR  didn’t  catch. 

In  a fourth  concern,  Westly  noted 
that  an  outside  contractor  for  CDCR’s 
150  dialysis  patients  (Colonial  Medi- 
cal Group)  was  offered  a new  contract 
to  provide  those  services  at  the  prisons 
rather  than  at  outside  facilities,  which 
would  result  in  considerably  reduced  bill- 
ings for  the  contractor.  Sensing  this,  the 
disincentified  contractor  allegedly  delayed 
the  changeover  for  three  years  to  keep  his 
billings  up. 

A fifth  area,  the  utilization  rate  of 
two  of  CDCR’s  four  acute-care  hospitals, 
revealed  that  they  are  operating  at  only 
a tiny  fraction  of  their  capacity  due  to 
bureaucratic  strangulation.  Major  sur- 
geries at  one  of  the  hospitals  (California 
Medical  Facility)  (CMF)  declined  from 
291  in  2000  to  only  eight  in  2004  and  eight 
in  2005.  At  the  other  prison  (Substance 
Abuse  and  Treatment  Facility)  (SATF), 
only  one  of  the  two  operating  rooms  was 
functioning,  and  then  at  a very  limited  ca- 
pacity. The  other  room  (built  in  1993),  has 
never  functioned  due  to  a lack  of  proper 
equipment,  supplies  and  staffing.  All  this 
results  in  patients  being  routinely  sent 
to  outside  hospitals  for  surgeries  — even 
minor  ones  — at  greatly  increased  costs. 
Indeed,  CMF’s  outside  contract  services 
increased  over  four-fold  since  2000  to 
$54.2  million  in  2005,  while  SATF’s  tripled 
to  $19.7  million. 

The  sixth  area  criticized  the  first  line 
of  defense  in  cost  control,  the  use  of 
Utilization  Management  (UM)  nurses 
to  review  the  necessity  and  appropriate- 
ness of  requested  services.  They  ensure 
contract  guideline  compliance  and  review 
invoices.  But  some  UM  nurses  told  the  au- 
ditor that  they  never  received  any  training. 
As  a result,  their  reviews  are  often  inef- 
fectual, resulting  in  increased  costs.  When 
one  hospital  negotiated  a significant  rate 
increase,  its  utilization  rate  by  the  prison 
increased  a remarkable  38.7%  in  the  next 
11  months.  And  for  the  following  year, 
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costs  there  were  projected  to  increase  a 
whopping  29  %. 

Seventh,  Westly  found  that  some 
prisoners  were  being  given  carte-blanche 
treatment  in  fear  of  CDCR  otherwise 
suffering  potentially  devastating  law- 
suits. This  would  seem  to  translate  into 
an  admission  that  CDCR  knows  that  it 
is  providing  unconstitutionally  deficient 
care,  but  would  rather  grease  the  occa- 
sional squeaking  wheel  rather  than  fix 
known  deficiencies.  One  quadriplegic  lifer 
who  had  been  stabbed  in  prison  received 
$312,000  worth  of  contract  registry  nurs- 
ing care  assigned  solely  to  him  during 
2004  alone. 

The  final  category  criticized  CDCR’s 
Health  Care  Cost  and  Utilization  (HC- 
CUP)  internal  audit  process,  where 


HCCUP  staff  complained  that  they  had 
little  or  no  training  on  criteria  to  review 
contractors’  charges.  In  the  alternative, 
they  complained  that  they  were  over- 
loaded, and  could  not  adequately  delve 
into  each  bill.  One  urologist  who  was 
contracted  by  the  hour  but  billed  by  the 
patient  churned  his  effective  hourly  rate 
up  to  $2, 036/hr.  An  opthamologist  used 
this  scheme  to  boost  his  hourly  rate  up 
to  $580/hr.  When  his  contract  expired, 
and  he  was  replaced  by  another  doctor  at 
$ 175/hr.,  CDCR  inexplicably  continued 
to  use  the  uncontracted  doctor  instead  of 
the  new  one.  An  orthopedic  surgeon  who 
billed  $1.48  million  in  2004  based  his  bill- 
ings on  a 60-minute  consult  schedule,  but 
claimed  he  saw  35  prisoners  in  one  day’s 
visit.  Those  35  claimed  procedures  would 


take  30  hours  to  perform,  a Herculean  feat 
to  accomplish  in  less  than  the  24  hours 
normally  associated  with  one  day.  Only 
Westly ’s  audit  caught  this. 

The  bottom  line  was  five  recommen- 
dations from  Westly  to  the  Receiver  to  get 
CDCR  healthcare  costs  under  control. 
Of  course,  cost  control  is  only  an  adjunct 
to  Receiver  Sillen’s  healthcare  delivery 
task.  First,  he  has  to  get  constitutionally 
adequate  services  delivered,  period.  But 
given  Westly’s  narrow  focus  on  CDCR’ 
inept  medical  cost  controls,  one  can  only 
wonder  how  much  waste  exists  in  the  other 
$8.5  billion  of  CDCR’s  annual  costs  to 
California  taxpayers.  See:  CDCR,  Re- 
view Report,  Healthcare  Delivery  System, 
Steve  Westly,  California  State  Controller, 
August  2006.  P 


Survey  of  Information  Resource  Needs  for  Prisoners 


Students  in  a service  project  at  the  University  of  Iowa  seek  your  feedback  on  the  types  of  digital  educational  and 
information  resources  you  would  like  to  see  made  available  in  prisons.  Using  no  Internet  connection,  this  off-line 
system  will  not  have  communication  abilities  (per  prison  regulations),  so  please  confine  your  feedback  to  informa- 
tional and  educational  needs.  Please  share  this  survey  with  others  who  may  be  interested. 

Please  send  all  responses  to:  WiderNet  Project  Prison  Survey 

201  Communications  Building 
University  of  Iowa 
Iowa  City,  IA  52242 

General  Questions:  As  different  individuals  have  different  needs,  please  answer  all  appropriate  questions  so  we 
can  understand  the  context  of  your  responses. 

Are  you  male  or  female?  • Which  language  do  you  primarily  read?  (Spanish,  English,  etc)  • Type  of  prison  and 
security  level?  • What  state  do  you  currently  reside  in?  • If  not  incarcerated,  what  is  your  role?  (activist,  prison 
employee,  counselor,  etc)  • Does  your  prison  have  a prison  law  library  and/or  regular  library  to  which  you  have 
regular  access?  • Do  librarians  or  other  employees  staff  this  library  and  provide  assistance  in  locating  materials? 
• When  you  have  informational  needs,  how  do  you  usually  get  the  answers?  • Do  you  have  access  to  general 
education  classes  and  adult  literacy  training?  • Do  you  have  access  to  computers?  • Do  you  like  using  comput- 
ers? • If  we  have  additional  questions  after  reading  your  survey,  may  we  contact  you? 


Please  indicate  topics  and  specific 

Diet/Exercise 
College  Level  Courses 
Divorce/Child  Support 
Mental  Illness 
Drug/Alcohol  Addiction 
Literacy/Basic  Education 
Health 


resources  of  interest  to  you: 

Parenting/Foster  Care 
Domestic  Violence 
Prison  Experience 
Employment 
Prisoner  Rights 
Financial  Issues 
Relationships/Sex 


Gay/Lesbian/T  ransgender 
Reproductive  Health  and  Rights 
Legal  Reference  Materials 
Sexual  Abuse 
Life  after  Prison 

Social  Services  (How  to  apply  for 
benefits,  for  example) 
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Guards  Sue  California  DOC  for  Identity  Theft  by  Prisoner  Workers 


Thirty-one  guards  from  Peli- 
can Bay  State  Prison  (PBSP), 
California’s  supermax  lockup,  filed  suit 
on  May  23, 2006  in  Sacramento  Superior 
Court  against  the  California  Department 
of  Corrections  and  Rehabilitation  follow- 
ing the  discovery  that  PBSP  prisoners 
had  obtained  guards’  names,  Social  Se- 
curity numbers  (SSNs),  work  attendance 
data  and  home  addresses.  Two  guards 
had  already  suffered  identity  theft;  one 
discovered  fraudulent  charges  on  her  Mas- 
terCard that  included  an  Internet  search 
for  her  husband,  also  a prison  guard. 

The  first  security  breach  was  discov- 
ered on  February  9,  2006.  A prisoner 
sentenced  for  fraud  told  guards  he  had 
been  approached  by  another  prisoner 
working  in  the  warehouse  seeking  advice 
on  how  to  defraud  prison  staff.  The  re- 
sulting lockdown  and  workplace  search 
turned  up  guards’  personal  information. 
An  investigation  revealed  how  some  pris- 
oners moved  documents  from  an  unlocked 
area  in  the  warehouse;  other  prisoners 
accessed  boxes  of  guards’  private  data 
in  the  gym,  where  the  boxes  were  stored 
on  unsecured  shelves  next  to  a weight 
bench. 

Sensitive  forms  were  also  found 
stuffed  in  punching  bags  - one  bag  even 
made  it  to  a prisoner’s  cell.  Another 
breach  occurred  on  April  6,  2006  when 
a prisoner  warehouse  worker  was  discov- 
ered with  an  employee’s  medical  record 
and  SSN. 

The  theft  of  California  prison  guards’ 
personal  information  by  prisoners  was 
cited  in  an  August  2006  audit  released 
by  the  Office  of  the  Inspector  General 
of  the  Social  Security  Administration, 
titled  “Prisoners’ Access  to  Social  Security 
Numbers.”  See  April,  2007  PLN for  more 
details.  According  to  that  report,  13  states 
allow  prisoners  access  to  SSNs  through 
work  programs,  including  data  processing, 
document  scanning,  and  records  conver- 
sion for  state  agencies. 

The  PBSP-related  lawsuit,  filed  by 
the  California  Correctional  Peace  Officers 
Association  (CCPOA),  seeks  new  policies, 
investigation  of  all  data  breaches  and  help 
for  affected  employees  to  protect  their 
credit.  CCPOA  officials  also  claimed  that 
prisoners  were  able  to  access  prison  blue- 
prints stored  in  the  warehouse,  and  stated 
that  prisoners  being  allowed  to  work  in 
areas  where  they  had  access  to  sensitive 
personal  information  was  a violation  of 


state  law.  The  law  was  implemented  fol- 
lowing a similar  case  of  identify  theft  ten 
years  ago  at  the  Wasco  State  Prison. 

“It’s  amazing,”  said  Christopher 
Miller,  a lawyer  representing  the  CCPOA. 
“At  the  very  least,  the  events  suggest  a reck- 
less disregard”  by  prison  officials  for  not 
securing  the  guards’  personal  data.  Which 
is  ironic,  considering  it’s  the  guards’  respon- 


sibility to  supervise  prisoners  and  prevent 
such  security  breaches  in  the  first  place.  See: 
California  Correctional  Peace  Officers  As- 
sociation v.  CDCR,  Sacramento  Superior 
Court,  Case  No.  06-CS-00747.  FI 

Additional  Sources:  CBS  news,  Sacra- 
mento Bee,  SSA  Office  of  the  Inspector 
General  report 


Missouri  Elective  Abortion  Ban  Ruled 
Unconstitutional  In  Class  Action 


A federal  court  in  Missouri  held 
in  a class  action  lawsuit  that  a 
prison  policy  barring  elective  abortions 
was  unconstitutional  and  invalid. 

The  Missouri  Department  of  Cor- 
rections (DOC)  and  its  medical  provider. 
Correctional  Medical  Services  (CMS), 
routinely  transported  women  prisoners  to 
abortion  clinics  at  the  prisoners’  requests 
prior  to  July  2005.  Between  1998  and 
2005,  seven  prisoners  received  elective 
abortions.  No  security  problems  were 
reported,  no  other  prisoners  were  denied 
medical  care,  and  the  costs  were  charac- 
terized by  prison  officials  as  “infrequent” 
and  “minimal.” 

In  July,  2005,  one  prisoner’s  request 
for  an  elective  abortion  was  denied  on 
the  grounds  that  it  was  “not  required 
to  maintain  her  health,”  “the  transport 
‘presents  unnecessary  security  risks  and 
requires  staff  resources  that  are  better 
utilized  in  other  operational  areas.  Ad- 
ditionally, state  statute  prohibits  use  of 
our  funds  to  assist  with  an  abortion  that 
is  not  necessary  to  the  life  of  the  mother.’” 
On  August  22,  2005,  prisoner  Jane  Roe 
also  requested  an  elective  abortion.  Her 
request  was  denied  on  August  30,  2005 
for  similar  reasons. 

On  September  5, 2005,  DOC  amended 
Policy  IS  1 1-58  to  ban  abortions  unless  the 
mother’s  life  or  health  were  at  risk  and  the 
Medical  Director  and  Regional  Medical 
Director  approved  the  procedure.  Prison 
officials  claimed  “the  Policy  change  was 
prompted  by  concerns  over  ‘security,  staff, 
money  and  a statute  that... may  actually 
be  saying  that  it  was  unlawful  for  a non- 
medical... purpose 

On  October  12,  2005,  Roe  sued  in 
federal  court,  seeking  an  injunction.  The 
court  issued  an  order  the  next  day,  requir- 
ing that  she  be  transported  for  an  abortion 
by  October  15, 2005.  See:  Roe  v.  Crawford, 


396  F.Supp.2d  1041  (WD  Mo  CD  2005) 
[PLN,  Jan.  2007,  p.41],  Missouri’s  Repub- 
lican Governor  Matt  Blunt  denounced  the 
ruling  as  “an  outrageous  order  from  an  ac- 
tivist federal  judge,”  and  spearheaded  an 
appeal  to  the  Supreme  Court.  The  Court 
declined  to  intervene  and  Roe  received  her 
abortion  on  October  20,  2005. 

“We  believe  the  decision  to  allow  the 
abortion  was  highly  offensive  to  Missouri 
values  and  contrary  to  state  law  that  pro- 
hibits the  use  of  state  dollars  to  facilitate 
abortions,”  cried  Blunt  spokesman  Spence 
Jackson. 

On  November  28,  2005,  the  court 
certified  Roe’s  suit  as  a class  action.  The 
parties  then  filed  cross-motions  for  sum- 
mary judgment. 

Applying  the  four  prong  “Reasonable 
Relationship  Test”  of  Turner  v.  Safely, 
482  U.S.  78  (1987),  the  court  found  that 
the  policy  violates  Plaintiffs’  “Fourteenth 
Amendment  right  to  an  abortion,  as  artic- 
ulated in  Roe  v.  Wade,  410  US  1 14  (1973) 
and  reaffirmed  in  Planned  Parenthood  v. 
Casey,  505  U.S.  833  (1992).” 

Citing  Monmouth  County  Corr.  Inst. 
Inmates  v.  Lanzaro,  834  F.2d  326, 336-337, 
& n.18  (3rd  Cir.  1987),  the  court  rejected 
all  of  Defendants’  purported  “penological 
interests”  for  the  Policy,  except  security.  It 
then  found  that  the  “Policy  is  not  related 
to  any  perceived  security  risks.  It  prohibits 
transport  for  all  inmate  elective  abortions 
- regardless  of  the  specific  security  risks 
posed  by  a particular  inmate,  thereby  im- 
permissibly centering  ‘around  the  nature  of 
the  treatment.’  Lanzaro,  834  F2d  at  338.” 

The  court  found  that  the  Policy 
also  failed  Turner’s  second,  third  and 
fourth  factors  and,  therefore,  the  Policy 
is  not  reasonable  but  is  an  “exaggerated 
response”  to  prison  concerns.  It  then 
rejected  Defendants’  contention  that 
Missouri’s  statutory  ban  on  assisting  an 
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abortion  prohibits  transporting  prison- 
ers to  the  location  where  the  procedure 
is  to  take  place.  At  the  State’s  urging,  the 
Eighth  Circuit  explicitly  rejected  that  very 
argument  in  Reproductive  Health  Servs. 
v.  Webster,  851  F2d  1071,  1084,  rev’d  on 
other  grounds.  492  US  490  (1989). 

The  court  also  agreed  with  Plain- 
tiffs that  the  Policy  violates  the  Eighth 
Amendment  because  it  constitutes  delib- 
erate indifference  to  the  prisoners’  serious 
medical  needs.  Adopting  Lanzaro’s  rea- 
soning which  found  that  denial  of  a non 
therapeutic  abortion  constitutes  a “serious 
medical  need”  under  Estelle  v.  Gamble, 
429  U.S.  97  (1976),  the  court  found  that 
Plaintiffs  were  entitled  to  judgment  as  a 
matter  of  law  because  they  showed  “that 
Defendants  intentionally  deny  Plaintiffs’ 
the  right  to  have  an  elective  abortion.” 
The  ruling  reaffirmed  two  principles  ac- 
cording to  Tom  Blumenthal,  an  attorney 
with  the  American  Civil  Liberties  Union 
( ACLU):  “The  rights  of  prisoners  to  their 
constitutional  rights  while  they  are  incar- 
cerated and  the  rights  of  pregnant  women 
to  have  the  choice  as  to  whether  they  will 
carry  (pregnancy)  to  term  or  not.” 

Of  course,  Governor  Blunt  remains 
self-righteously  indignant:  “This  ruling 
violates  our  traditional  Missouri  values 
and  is  an  affront  to  everyone  that  values 
the  sanctity  of  human  life.”  The  state  of 
Missouri  has  appealed.  This  case  illustrates 
an  important  reality.  Namely  that  Christian 
conservatives  may  not  be  able  to  prevent 
all  Americans  from  having  access  to  abor- 
tions or  sexually  explicit  materials  but  they 
have  been  most  successful  in  imposing 
their  religious  views  on  prisoners,  the  most 


politically  defenseless  class  of  people  in  the 
United  States.  The  sanctity  of  human  life 
also  does  not  apply  to  the  death  penalty, 
which  Blunt  avidly  supports.  See:  Roe  v. 
Crawford,  439  F.Supp.2d  942  (WD  Mo. 


On  May  1,  2006,  the  State  of 
Washington  agreed  to  pay  pris- 
oner Allan  Parmelee  $15,000  to  settle  a 
lawsuit  stemming  from  the  Department 
of  Corrections  (DOC)  refusal  to  provide 
him  with  records  he  had  requested  under 
the  Public  Disclosure  Act  (PDA),  RCW 
42.17,  et  seq. 

Pursuant  to  the  PDA,  Parmelee,  a 
state  prisoner,  requested  records  relating 
to  his  imprisonment  on  June  2,  2002. 
A prison  employee,  Kay  Wilson-Kirby, 
summarily  dismissed  Parmelee’s  request 
stating  that  records  provided  in  an  earlier 
request  was  all  that  could  reasonably  be 
expected.  (Parmelee  was  previously  pro- 
vided records  pursuant  to  a January  2002 
request.  He  claimed,  however,  that  records 
had  been  added  and/or  modified  since  his 
original  request  and  thus  sought  those 
documents  in  the  request  at  issue.) 

Parmelee  filed  repeated  requests  with 
prison  officials  and  the  state  attorney 
general  ( AG).  The  DOC  simply  ignored 
his  requests.  The  attorney  general’s  office 
contended  they  could  take  no  action  be- 
cause the  DOC  did  not  deny  his  request, 
but  rather  simply  failed  to  respond.  As 
such,  they  reasoned,  there  was  no  specific 
“denial”  that  was  subject  to  review. 


CD  2006).  On  October  17, 2006,  the  court 
awarded  the  plaintiffs  $4,379.05  in  costs 
and  $87,908.00  in  attorney  fees. 

Additional  Source:  The  Associated  Press 


Parmelee  was  ultimately  forced  to 
seek  judicial  relief,  and,  nearly  three  years 
later,  filed  a claim  against  the  DOC  in 
the  Thurston  County  Superior  Court  of 
Washington  in  Olympia.  Parmelee  specifi- 
cally requested  $100  per  day  for  each  of 
the  1,096  days-as  of  June  11, 2005 — that 
the  DOC  was  in  violation  of  the  PDA. 
The  state  settled  instead  for  $15,000  in 
penalties  and  attorney  fees. 

Parmelee  was  represented  by  attor- 
ney Michael  C.  Kahrs  of  the  Kahrs  Law 
Firm  in  Seattle.  See:  Parmelee  v.  Clarke, 
Thurston  County  Superior  Court,  Case 
No.  05-2-01317-3.  FJ 
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Federal  Criminal  Defense 


Trial,  Sentencing,  and  Post  Conviction  Mitigation  since  1981 

• Pre  and  Post  Trial  Representation 

• Plea  and  Sentencing  Mitigation 

• PSR  Objections 

• Creative  & Reasonable  Sentencing  Departures 


Law  Office  of  Marcia  G.  Shein,  P.C. 
Federal  Criminal  Law  Center 
2392  North  Decatur  Road 
Decatur,  GA  30033 
Marcia@MsheinLaw.com 
Phone: 404-633-3797 
Fax:  404-633-7980 
www.msheinlaw.com 


• Appeals  (Trial,  Plea,  & Sentencing) 

• 2255,  2241,  2254  Habeas  Corpus  Relief 

• Georgia  State  Appeal  and  Habeas 

Marcia  G.  Shein  can  be  retained  to  represent  your  interests  or  to  assist  your 
retained  counsel  in  achieving  the  most  favorable  outcome  for  your  case. 


Marcia  G.  Shein  is  the  owner  and  founder 
of  the  Federal  Criminal  Law  Center.  She 
is  a nationally  recognized  Federal 
Criminal  Defense  Attorney.  Any  state 
criminal  representation  or  assistance  is 
limited  to  the  State  of  Georgia 
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Jail  Chaplains  Scrutinized  for  Affairs  with  Female  Prisoners 


Two  county  jail  chaplains  in  dif- 
ferent states  are  being  accused  by 
female  prisoners  of  seeking  sex  from  them 
while  in  custody. 

When  she  was  held  in  Indiana’s  Mor- 
gan County  Jail,  Susan  L.  Robbins,  38, 
was  involved  in  the  jail’s  GED  program. 
That  program  was  started  by  the  jail’s 
chaplain,  Homer  Henderson,  who  also 
was  the  chaplain  for  the  Indiana  State 
Police. 

Henderson  would  escort  prisoners 
from  the  jail  to  Mooresville  High  School 
to  have  GED  tests  administered.  On 
February  17,  2006,  Henderson  escorted 
Robbins  and  another  female  prisoner  for 
test  administration.  When  Robbins  fin- 
ished first,  she  began  talking  to  Henderson 
while  waiting  for  the  other  prisoner. 

Henderson  “then  suggested  that 
Robbins  could  use  the  phone  at  the  high 
school  or  furthermore,  (she)  could  see  her 
boyfriend.”  She  would,  however,  “have 
to  do  him  a favor.”  The  favor?  Oral  sex. 
They  then  went  to  a teacher’s  lounge 
where  Robbins  performed  that  favor. 
Afterwards,  she  was  given  an  hour  to  go 


with  her  boyfriend  and  two  cousins  to  a 
Taco  Bell. 

The  next  day,  Henderson  told  Rob- 
bins that  “the  same  deal  that  was  in  effect 
yesterday  would  be  good  today.”  Hender- 
son then  fondled  her,  and  Robbins  agreed 
to  perform  sexual  favors  after  she  used 
the  restroom.  Instead  she  escaped  from 
custody.  After  being  captured  in  July  2006, 
Robbins  filed  a tort  claim  with  the  Morgan 
County  Commissioners.  She  alleged  she 
experienced  nightmares  and  psychological 
problems,  and  required  medication  and 
therapy  because  of  the  incident.  She  also 
sued  the  jail  for  keeping  her  in  an  area  that 
was  being  sandblasted. 

Robbins’  lawsuit  seeks  $300,000  plus 
costs  from  Henderson  and  the  County. 
Meanwhile,  Henderson  resigned  from 
both  of  the  chaplain  positions  he  held. 

The  second  case  arose  in  Pinellas 
County,  Florida.  Prisoner  Kathleen 
Bonow,  41 , a convicted  prostitute,  claimed 
in  an  interview  with  WTSP-TV  that  she 
had  a three-year  affair  with  the  Pinellas 
County  Jail’s  Chaplain,  Paul  Pierce. 

“I  really  loved  him,  I really  believe  in 


him,  and  I really  believe  his  love  for  me,” 
said  Bonow.  “He’s  the  chaplain  of  the 
jail.  I always  thought  he  would  be  there 
for  me.  It  turned  into  he  wanted  sex  and  I 
didn’t  know  how  to  say  no,  I didn’t  want 
to  lose  his  love.” 

Bonow’s  hope  of  love  and  marriage 
with  Pierce  unraveled  after  she  became 
pregnant.  Pierce  told  her  to  “get  rid  of  it.” 
“It  crushed  me.  It  devastated  me  when  he 
told  me  about  getting  an  abortion  and  I 
saw  what  kind  of  monster  he  could  be,” 
said  Bonow,  who  was  8 months  pregnant 
when  interviewed.  She  refused  to  identify 
the  father,  but  said  she  and  Pierce  always 
used  protection  when  having  sex. 

Pierce  resigned  from  his  position 
at  the  Pinellas  County  Jail  in  October 
2006;  since  he  was  no  longer  a county 
employee,  the  internal  investigation  into 
his  alleged  misconduct  was  closed.  He 
was  also  placed  on  leave  at  his  volunteer 
position  as  chaplain  with  the  Largo  Fire 
Department.  P 

Sources:  reporter-times.com,  WTSP-TV, 
firstcoastnews.  com 


California  DOC  Settles  With  PLN  Over  Restrictive  Publications 
Policies:  Changes  Regulations,  Pays  Damages 


On  December  19, 2006,  the  Califor- 
nia Department  of  Corrections 
and  Rehabilitation  (CDCR)  settled  with 
Prison  Legal  News  (PLN)  over  PLN’s 
complaints  of  CDCR’s  restrictive  pub- 
lications-approval  policies  for  California 
state  prisoners.  On  April  12,  2007,  PLN 
filed  the  complaint  in  federal  district  court 
in  Oakland  giving  the  court  jurisdiction 
to  enforce  the  settlement.  PLN  had  com- 
plained that  CDCR's  policies  requiring 
publishers  to  use  only  approved  CDCR 
address  labels,  requiring  publishers  to 
obtain  “approved  vendor”  status,  banning 
receipt  of  hardcover  books,  imposing  a 2 
lb.  weight  restriction  on  book  shipments 
and  counting  legal  publications  in  the 
limit  of  “books  and  magazines”  a pris- 
oner may  possess  violated  PLN’s  and  the 
prisoners’  statutory  and  constitutional 
rights.  Additionally,  PLN  asserted  that 
it  had  a due  process  right  to  be  notified 
of  the  delivery  rejection  of  any  of  its 
publications.  To  accomplish  the  agreed- 
upon  changes,  CDCR  agreed  to  amend  its 
Department  Operations  Manual  (DOM). 


by  John  E.  Dannenberg 

CDCR  also  agreed,  without  admitting 
any  wrongdoing,  to  compensate  PLN 
$65,100  in  damages  and  subscription  fees 
for  five-year  PLN  subscriptions  to  every 
law  library  and  satellite  law  library  in 
CDCR  (approximately  157),  and  to  pay 
PLN’s  counsel  reasonable  attorney  fees 
and  costs. 

CDCR’s  34  prisons,  and  numerous 
smaller  facilities  are  bound  by  a common 
rulebook,  the  DOM.  But  the  rules  are  not 
enforced  uniformly  because  of  disparate 
security  needs  among  supermaxes  and 
camps.  As  a result,  some  facilities  insti- 
tuted more  restrictive  local  policies  sua 
sponte,  as  listed  above.  Often,  PLN  was 
rejected  as  not  conforming  with  these  un- 
derground restrictions.  Through  counsel, 
PLN  lodged  its  complaints  without  filing 
suit,  asking  for  a negotiated  Memoran- 
dum of  Understanding  (MOU)  to  resolve 
PLN’s  concerns.  To  its  great  credit,  CDCR 
acceded  to  this  negotiation  process  with- 
out incurring  the  expense  or  pressure  of 
court  oversight. 

The  agreement  to  negotiate  was 


signed  on  January  4,  2005,  with  discus- 
sions to  be  completed  by  March  31, 2006. 
The  parties  agreed  to  consider  1 1 points: 
(a)  approved  vendor  labels;  (b)  approved 
vendor  status;  (c)  banning  publications 
in  Reception  Center  units;  (d)  notice  of 
non-delivery;  (e)  banning  hardcover  pub- 
lications; (f)  return  of  non-delivered  mail; 

(g)  banning  donated/gift  subscriptions; 

(h)  2 lb.  weight  limit  on  book  orders;  (i) 
receipt  of  bulk  mail;  (j)  damages,  if  any 
and  (k)  attorney  fees/costs.  Additionally, 
the  parties  agreed  to  court  supervision, 
if  needed  after  negotiations,  to  resolve  or 
enforce  the  resultant  MOU.  Because  PLN 
is  a publisher  and  not  a prisoner,  none  of 
the  provisions  of  the  Prison  Litigation 
Reform  Act  apply. 

The  December  19,  2006  Settlement 
Agreement  resolved  as  follows.  (A)  Ven- 
dor label  requirements  shall  cease;  DOM 
§ 54010.8  shall  be  modified  to  reflect  this. 
(B)  Requiring  publishers  to  obtain  “ap- 
proved vendor”  status  shall  cease  — also 
to  be  reflected  in  DOM  § 54010.8.  (C) 
Banning  hardcover  publications  shall 
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$128,000  Cost  Fee  Against  Former 
Angolite  Editor  Reversed 


cease.  Prisoners  shall  have  the  option  of 
having  the  covers  removed  in  their  pres- 
ence or  sending  the  item  back.  DOM  § 
54010.20.2  shall  delineate  this.  (D)  The 
2 lb.  book  weight  restriction  shall  cease. 
(E)  CDCR  shall  draft  a new  memoran- 
dum regarding  book/mail  processing 
by  April  1,  2007,  for  PLN’s  review.  (F) 
CDCR  shall  permit  1 cu.  ft.  of  legal 
material  beyond  the  6 cu.  ft.  property 
limitation  for  prisoners  to  store  active 
case  material.  (G)  “Legal  material”  has 
been  defined  to  include  law  books,  case 
reports  and  PLN.  These  items  shall  not 
count  in  the  limit  of  publications  a pris- 
oner may  otherwise  possess  in  his  cell. 
(H)  CDCR  shall  notify  both  the  prisoner 
and  the  publisher  in  writing  whenever  a 
publication  is  disallowed.  (I)  CDCR  shall 
develop  a centralized  list  of  disapproved 
publications  prohibited  as  offensive, 
threatening,  obscene  or  containing  secu- 
rity concerns,  and  provide  a copy  to  PLN 
within  30  days.  (J)  The  parties  agreed  to 
proposed  changes  to  DOM  Article  41,  §§ 
54010.8  and  54010.20.2.  [The  bulk  mail 
issue  was  resolved  separately  by  PLN 
v.  Lehman,  390  F.3d  692  (2005),  which 
CDCR  adopted  earlier. 

CDCR  further  agreed  to  compensate 
PLN  $65,100  for  alleged  constitutional 
and  statutory  violations,  without  admit- 
ting that  any  occurred.  The  portion  of  the 
sum  due  for  PLN  subscriptions  shall  be 
paid  within  90  days.  If  any  new  libraries 
are  built,  CDCR  shall  pay  for  a sub- 
scription for  the  balance  of  the  five-year 
agreement  period;  any  closed  libraries 
shall  result  in  a credit. 

To  put  teeth  into  the  agreement,  the 
parties  further  agreed  that  PLN  shall  file 
a complaint  in  court  alleging  the  wrongs, 
along  with  a request  for  dismissal  due  to 
the  Settlement  Agreement.  This  suit  was 
filed  in  federal  district  court  in  Oakland 
on  April  12,  2007.  The  court  action  shall 
serve  to  preserve  jurisdiction  to  resolve 
any  future  disputes.  As  this  issue  goes  to 
press  the  parties  have  not  resolved  the  at- 
torney fees  issue.  We  will  report  that  once 
the  matter  is  resolved. 

This  settlement  could  well  serve  as  a 
model  for  other  states  to  use  in  reason- 
ably settling  similar  complaints,  thereby 
saving  litigation  costs.  PLN  was  ably 
represented  by  San  Francisco  attorneys, 
Sanford  Rosen,  Meghan  Lang,  Amy 
Whalen  and  Janet  Tung  of  Rosen,  Bien 
and  Galvan,  LLP.  See:  Prison  Legal  News 
v.  Schwarzenegger,  USDC  ND  CA,  Case 
No.  C07-02058MEJ.  S'! 


Louisiana’s  Third  Circuit  Court  of 
Appeals  has  reversed  a trial  court’s 
order  imposing  a $128,000  court  cost  fee  as- 
sessed against  award  winning  former  prison 
journalist  Wilbert  Rideau.  PLN  previously 
reported  on  Rideau’s  release. 

Rideau  is  best  known  for  his  work  as 
editor  of  Angola  Prison’s  state  funded  news- 
paper, The  Angolite,  which  was  a seven-time 
finalist  for  the  National  Magazine  Award 
while  under  Rideau’s  direction.  In  2005, 
after  44  years  in  prison,  Rideau  was  released 
after  he  was  sentenced  to  21  years  following 
a jury  verdict  of  manslaughter  on  charges 
that  arose  in  1961.  Those  charges  stemmed 
from  Rideau’s  robbery  of  a Lake  Charles 
bank,  the  kidnapping  of  three  bank  employ- 
ees, and  the  murder  of  Julia  Ferguson. 

Three  times  between  1961  and  1972, 
Rideau  was  convicted  and  sentenced  to 
death.  In  1972,  his  sentence  was  annulled 
to  life  imprisonment  after  the  death  pen- 
alty was  declared  unconstitutional.  In 
2001,  Rideau’s  conviction  was  reversed 
by  a federal  court  because  blacks  were  il- 
legally excluded  from  the  grand  jury. 

Sixty  days  after  his  2005  sentencing, 
the  trial  court  entered  an  order  requir- 
ing Rideau  pay  court  costs  and  indigent 
defense  fees  of  $127,905.45.  Those  fees 
included  expenses  associated  with  hous- 
ing, feeding,  transporting,  and  providing 
trial  security  for  the  jury.  After  the  trial 
court  denied  Rideau’s  motion  to  vacate 
the  order,  he  appealed. 

The  Third  Circuit  noted  that  from  the 
beginning,  Rideau’s 
case  has  been  treated 
differently  than  any 
other  case.  Not  only 
was  his  conviction 
reversed  four  times 
for  violations  of 
clearly  established 
law,  but  the  Gov- 
ernor rejected  four 
recommendations 
to  release  Rideau 
on  the  same  premise 
as  other  lifers,  who 
were  released  after 
serving  10  years  and 
6 months. 

The  Court 
roundly  condemned 
the  trial  court’s  ra- 
tionale to  assess  such 


a high  cost  order,  which  was  premised  on 
Rideau’s  likely  possibility  of  receiving  roy- 
alties from  movie  rights  and  publications. 
The  Court  held  this  is  an  infringement  on 
speech  that  improperly  singles  Rideau  out 
from  other  defendants. 

The  Court  also  noted  that  not  only 
did  the  prosecution  make  the  decision  to 
reject  Rideau’s  plea  offer,  but  he  decided 
to  have  a jury  panel  selected  from  Oua- 
chita Parish  transported  to  Lake  Charles. 
The  record  contained  affidavits  from 
public  defenders  and  criminal  defense 
attorneys  practicing  in  judicial  circuits 
throughout  Louisiana.  They  attested  that 
defendants  are  never  assessed  the  costs  of 
a jury  and  when  costs  are  assessed,  they 
never  exceed  $2,000.  The  Court  held  that 
to  assess  jury  cost  “can  be  a substantial 
deterrent  to  an  exercise  of  the  right  to  a 
jury  trial,”  and  “amounts  to  coercion  and 
infringes  a constitutional  safeguard.” 

The  Court  also  found  that  neither  the 
Parish,  Sheriff,  Clerk,  District  Attorney’s 
Office,  nor  the  Indigent  Defense  Board 
sought  to  have  costs  imposed.  Rather, 
it  was  the  trial  court  who  kept  track  of 
costs  throughout  the  proceedings  and 
sought  them.  The  Third  Circuit  held  a 
Court  cannot  seek  costs,  only  the  party 
that  incurred  costs  may  do  so. 

As  such,  the  trial  court’s  order  was 
vacated,  but  it  may  seek  costs  associated 
with  the  proceedings  on  remand.  See: 
Louisiana  v.  Rideau,  943  So.  2d  559  (La. 
3rd  Cir.  2006). 
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$110,000  Settlement  for  North  Carolina  Prisoner  Beaten  By  Guards 


A North  Carolina  prisoner  who 
claimed  jailers  brutally  beat  him 
in  the  Mecklenburg  County  Jail  (MCJ) 
will  receive  $ 1 1 0,000  in  exchange  for  drop- 
ping his  lawsuit  against  the  county. 

Paul  Midgett  alleged  that  while  im- 
prisoned at  MCJ  on  May  10, 2000,  he  was 
pummeled  by  guards  Paul  E.  Gee,  Dolthe- 
ia  F.  Thigpen,  Aerris  B.  Smith,  Rodney  M. 
Collins,  and  Gabriel  Hill.  Midgett  said  the 
beating  caused  serious  bodily  injury-for 
which  he  received  medical  treatment— and 
lasting  emotional  distress. 

On  May  11,  2001,  Midgett  filed  suit 
in  the  U.S.  District  Court  for  the  Western 
District  of  North  Carolina  against  the 


guards,  the  sheriff,  and  the  county.  He  al- 
leged claims  under  42  U.S.C.  §§  1983  and 
1985,  state  tort  law,  and  Article  I,  § 19  of 
the  North  Carolina  Constitution.  Midgett 
further  asserted  claims  for  intentional  in- 
fliction of  emotional  distress  and  breach 
of  contract  for  not  providing  a safe  jail 
environment. 

Prior  to  trial  the  County  agreed  to 
settle  for  $110,000.  Sheriff  Jim  Pender- 
graph  denied  Midgett’s  allegations  but 
said  the  November  10,  2005,  settlement 
agreement  would  cost  the  county  less  in 
the  long  run.  “I  don’t  want  to  give  him  a 
dime.  I don’t  like  setting  a precedent  of 
paying  for  things  we  didn’t  do,”  said  Pen- 


dergraph.  “But  the  attorney  sat  down  and 
tried  to  figure  out  what  it  would  cost  if  we 
went  to  trial.  Just  to  pay  for  the  attorney’s 
time  would  be  more  than  we  are  going  to 
pay  out.” 

Midgett,  45  at  the  time  of  the  settle- 
ment, is  currently  serving  a life  sentence 
for  robbing  a bank  and  setting  a man  on 
fire.  Midgett  was  represented  by  Attor- 
ney Janet  Thomas  of  Charlotte,  North 
Carolina.  See:  Midgett  v.  Mecklenburg 
County,  USDC  WD  NC,  Case  No.  3:01- 
CV-00227.  ¥* 

Additional  source:  The  Charlotte  Ob- 
server 


U.S.  Supreme  Court:  “Failure  to  Exhaust  Remedies”  Is  an 
Affirmative  Defense  Under  the  PLRA 


A unanimous  U.S.  Supreme  Court 
held  on  January  22,  2007  that 
when  a prisoner  files  an  action  governed 
by  the  Prison  Litigation  Reform  Act 
(PLRA),  the  question  of  whether  he  prop- 
erly exhausted  administrative  remedies 
before  filing  suit  is  an  affirmative  defense; 
the  prisoner  does  not  have  the  burden  to 
plead  or  demonstrate  such  exhaustion.  To 
the  extent  that  the  Sixth  Circuit  crafted  a 
rule  imposing  an  exhaustion  burden  on 
three  Michigan  prisoners,  the  appellate 
court  was  reversed. 

Saginaw  Correctional  Facility  prison- 
er Lorenzo  Jones  was  injured  in  a prison 
vehicle  accident  in  2000  and  could  only 
do  limited  work  thereafter.  When  assigned 
hard  labor  he  performed  the  job  only  un- 
der protest  of  his  disabilities,  and  suffered 
aggravations  to  his  prior  injury.  After 
exhausting  his  Michigan  Department  of 
Corrections  (MDOC)  institutional  griev- 
ances, he  filed  suit  in  federal  court  under 
42  U.S.C.  § 1983.  But  the  Magistrate  rec- 
ommended dismissal  because  while  Jones 
had  sued  six  defendants,  only  two  had 
been  expressly  named  in  his  grievances. 
In  other  words,  administrative  exhaustion 
was  deemed  incomplete  because  Jones 
hadn’t  identified  all  eventual  defendants  in 
his  grievances.  The  Sixth  Circuit  affirmed 
in  an  unpublished  opinion,  using  the 
“total  exhaustion  rule”  to  dismiss  Jones’ 
complaint.  See:  Jones  v.  Bock,  135  Fed. 
Appx.  837  (6th  Cir.  2005). 

Adrian  Correctional  Facility  pris- 


by  John  E.  Dannenberg 

oner  Timothy  Williams  suffered  from 
disfiguring,  disabling  and  painful  hem- 
angiomas in  his  right  arm,  for  which  he 
had  had  surgeries.  Further  surgery  was 
recommended  by  his  physician  but  was 
rejected  by  Correctional  Medical  Services, 
a private  company  that  contracted  with 
MDOC,  as  being  “cosmetic”  and  having 
risks  that  outweighed  the  benefits.  Wil- 
liams grieved  his  medical  needs,  and  after 
being  denied,  sued  seven  MDOC  officials 
under  42  U.S.C.  § 1983.  The  U.S.  District 
Judge  dismissed  Williams’  suit  because 
Williams  had  not  expressly  identified  and 
named  each  respondent  in  his  institutional 
grievances.  Again  applying  the  “total  ex- 
haustion rule,”  the  Sixth  Circuit  affirmed 
the  dismissal  in  an  unpublished  opinion. 
See:  Williams  v.  Overton,  136  Fed.  Appx. 
859  (6th  Cir.  2005). 

Similarly,  Alger  Correctional  Facility 
prisoner  John  Walton  had  his  § 1983  com- 
plaint dismissed  for  not  expressly  naming  the 
respondents  in  his  administrative  grievance  in 
a race  discrimination  suit,  which  was  affirmed 
by  the  Sixth  Circuit  in  yet  another  unpub- 
lished opinion.  See:  Walton  v.  Bouchard,  136 
Fed.  Appx.  846  (6th  Cir.  2005). 

The  Supreme  Court  reiterated  that  ex- 
haustion is  mandatory  under  the  PLRA, 
citing  Porter  v.  Nussle,  534  U.S.  516  (2002), 
but  noted  it  was  “less  clear  whether  it  falls 
to  the  prisoner  to  plead  and  demonstrate 
exhaustion  in  the  complaint,  or  to  the 
defendant  to  raise  lack  of  exhaustion  as 
an  affirmative  defense.” 


The  high  court’s  reasoning  was 
grounded  in  Fed.Rule.Civ.Proc.  (FRCP) 
8(a)  and  8(c),  which  outline  the  require- 
ments for  a federal  complaint  and  a 
nonexhaustive  list  of  affirmative  defenses. 
Importantly,  the  Court  observed  that 
prisoner  complaints  devolve  typically 
from  42  U.S.C.  § 1983  and  never  from  the 
PLRA  itself.  Federal  rules  usually  regard 
exhaustion  as  an  affirmative  defense,  and 
while  the  PLRA  deals  with  exhaustion  (42 
U.S.C.  §§  1991e(a),  c(2)),  it  is  silent  as  to 
whom  the  burden  of  proof  falls. 

The  Sixth  Circuit  had  ruled  the 
PLRA’s  screening  requirement  justified  a 
departure  from  FRCP  rules  that  denomi- 
nate exhaustion  as  an  affirmative  defense. 
But  such  screening  is  only  supposed  to 
weed  out  plainly  frivolous  complaints 
or  those  that  fail  to  state  a claim  upon 
which  relief  can  be  granted.  Although 
Congress  could  have  directed  that  non- 
exhaustion be  a screening  criterion,  it  did 
not  do  so.  Absent  Congressional  intent, 
the  Supreme  Court  declined  to  fashion  a 
judicial  rule  requiring  prisoners  to  plead 
or  demonstrate  exhaustion  in  their  initial 
complaints. 

As  to  specific  relief  for  the  three 
prisoners,  the  Court  held  they  should  be 
bound  by  pleading  requirements  at  the 
state  level.  Since  MDOC’s  regulations  did 
not  require  each  responsible  party  to  be 
named  in  a grievance,  a court  could  not 
later  impose  such  a prerequisite.  And  even 
if  a defendant’s  liability  were  somehow 
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not  properly  preserved  below,  the  correct 
remedy  was  to  proceed  on  the  properly 
exhausted  claims  or  defendants  and  not  to 
summarily  dismiss  the  entire  complaint. 

The  high  court  explained  that  the 
catch-all  term  “action”  should  not  be 
interpreted  so  narrowly  as  to  mean  that 
if  a portion  of  an  action  (i.e.,  just  one  or 


more,  but  not  all,  of  the  complaint  issues) 
is  unexhausted,  that  defect  infects  the  bal- 
ance of  the  complaint  issues.  “As  a general 
matter,  if  a complaint  contains  both  good 
and  bad  claims,  the  court  proceeds  with 
the  good  and  leaves  the  bad.”  The  Su- 
preme Court  distinguished  habeas  corpus 
rules  for  total  exhaustion,  which  require 


exhaustion  of  all  claims  on  the  state  level 
before  proceeding  to  the  federal  courts. 

Accordingly,  the  Sixth  Circuit  was 
reversed  and  the  three  prisoners’  cases 
were  remanded  for  further  proceedings. 
PLN  submitted  an  amicus  curiae  brief 
in  support  of  the  prisoner  plaintiffs.  See: 
Jones  v.  Bock,  127  S.Ct.  910  (2007).  P 


Missouri’s  Lethal  Injection  Protocol  Unconstitutional;  Executions  Stayed 


Finding  the  current  method  of 
Missouri’s  execution  of  prisoners 
by  lethal  injection  subjected  condemned 
prisoners  to  “an  unacceptable  risk  of 
suffering  unconstitutional  pain  and  suf- 
fering,” a Missouri  federal  district  court 
stayed  all  executions  in  the  state. 

Before  the  Court  was  the  complaint 
of  prisoner  Michael  Anthony  Taylor,  who 
alleged  “that  the  three  drug  sequence  us- 
ing a procedure  whereby  the  drugs  are 
administered  through  the  femoral  artery 
creates  a foreseeable  risk  of  the  infliction  of 
gratuitous  pain.”  The  execution  process  in- 
volved a physician  administering  5 grams  of 
sodium  pentothal,  also  known  as  thiopental, 
which  is  a substance  that  produces  anesthe- 
sia. The  physician  flushes  the  IV  line  with 
saline  and  then  administers  pancuronium 
bromide  to  prevent  any  involuntary  move- 
ment of  the  body.  After  again  administering 
saline,  potassium  chloride  is  injected  to  stop 
the  heart’s  electrical  activity. 

During  discovery  it  was  learned  that 
only  2.5  grams  of  sodium  pentothal  was 
being  administered  rather  than  5 grams. 
Also,  the  physician  was  a surgeon  with 
no  training  in  anesthesiology.  He  had 
performed  the  last  six  Missouri  execu- 
tions. There  was  no  written  protocol  for 
the  administration  of  the  lethal  cocktail. 
In  fact,  the  physician  had  full  authority, 
and  did  on  several  occasions;  alter  the 
amount  of  drugs  administered. 
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That  fact  was  of  concern  to  the  Court 
because  if  a prisoner  was  “not  sufficiently 
anesthetized  when  the  potassium  chloride 
is  administered,  it  will  cause  excruciating 
pain  as  it  is  administered  through  the 
[prisoner’s]  veins.  The  [prisoner],  however, 
would  be  unable  to  show  that  he  was  expe- 
riencing discomfort  due  to  the  paralyzing 
effects  of  the  pancuronium  bromide.” 

The  Court  also  disapproved  of  the 
lack  of  oversight  of  the  physician,  since 
Missouri’s  “protocol,  as  it  currently  ex- 
ists, is  not  carried  out  consistently  and  is 
subject  to  change  at  a moment’s  notice.” 
Moreover,  the  physician  was  dyslexic  and 
admitted  he  made  mistakes  with  num- 
bers, raising  the  possibility  that  he  could 
improperly  mix  the  drugs  utilized  in  the 
execution.  Finally,  there  was  no  certainty 
a prisoner  had  a proper  anesthetic  death 
because  the  physician  only  monitored  the 
prisoner’s  facial  expression. 

The  Court  held  the  current  protocol 
was  unconstitutional.  It  ordered  the  state 
of  Missouri  to  consult  with  a “board  certi- 
fied anesthesiologist”  to  prepare  a written 


protocol  for  the  implementation  of  lethal 
injections,  setting  forth  several  require- 
ments including  use  of  an  anesthesiologist 
at  all  future  executions. 

Until  the  Court  approved  the  new 
protocol,  all  Missouri  executions  were 
stayed.  See:  Tavlor  v.  Crawford,  Slip 
Copy,  2006  WF  1779035  (W.D.Mo.  2006) 
(unpublished). 

On  appeal,  the  Eighth  Circuit  noted 
that  the  Missouri  DOC  director  had  since 
filed  a revised  execution  protocol  with  the 
district  court.  The  appellate  court  held 
that  the  lower  court  retained  “no  further 
jurisdiction”  after  it  had  certified  findings 
and  conclusions  to  the  appeals  court,  that 
the  district  court  had  the  authority  to 
grant  an  injunction  halting  executions  in 
the  state,  and  that  the  revised  execution 
protocol  submitted  by  the  Missouri  DOC 
warranted  remand.  The  case  was  therefore 
remanded  to  the  district  court  for  con- 
sideration of  the  state’s  revised  execution 
protocol  “and  all  other  issues”  raised  by 
the  parties.  See:  Taylor  v.  Crawford,  457 
F.3d  902  (8th  Cir.  2006).  P 
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A Devastating  Link:  Prisoner  Rape  and  the  War  on  Drugs 

by  Lovisa  Stannow  and  Kathy  Hall-Martinez 


The  enormous  financial  and  moral 
costs  of  the  “war  on  drugs”  have 
been  well-documented  over  the  past  few 
years.  Less  known  is  the  devastating  link 
between  U.S.  drug  policy  and  the  epidemic 
of  prisoner  rape. 

With  laws  requiring  longer  sentences 
for  drug  offenses  and  less  judicial  discre- 
tion for  leniency,  the  war  on  drugs  has  had 
a profound  impact  - just  not  the  impact 
that  was  intended.  Instead  of  resolving 
the  problems  of  drug  use  and  drug  ad- 
diction, these  policies  have  resulted  in 
a mushrooming  of  the  prison  and  jail 
population,  which  has  contributed  to  the 
rampant  sexual  abuse  behind  bars. 

Of  the  2.3  million  people  incarcer- 
ated in  the  U.S.  today,  more  than  500,000 
are  imprisoned  on  drug  charges,  with 
hundreds  of  thousands  more  convicted 
of  drug-motivated  crimes.  Federal,  state, 
and  local  governments  are  building  ever 
more  prisons  and  jails  - and  existing  fa- 
cilities remain  seriously  overcrowded  and 
dangerous. 

Prisoner  rape  is  this  country’s  most 
widespread  human  rights  emergency  and 
the  war  on  drugs  is  a major  contributor  to 
the  crisis.  Studies  show  that  as  many  as  20 
percent  of  male  prisoners  have  been  pres- 
sured or  coerced  into  sex,  and  10  percent 
have  been  raped.  While  any  detainee  can 
become  the  victim  of  prisoner  rape,  people 
serving  drug  sentences,  many  of  whom  are 
young,  unschooled  in  the  ways  of  prison 
life,  and  non-violent,  are  among  those  at 
greatest  risk. 

With  little  or  no  institutional  protec- 
tion, prisoner  rape  survivors  are  left  with 
physical  injuries,  are  impregnated  against 
their  will,  contract  HIV  and  other  sexu- 
ally transmitted  diseases,  and  suffer  severe 
psychological  harm.  The  emotional  and 
physical  scars  of  this  abuse  can  fester 
for  years,  even  after  the  person  returns 
home. 

John  Cooks  is  a case  in  point.  Sen- 
tenced under  New  York’s  harsh  Rockefeller 
Drug  Laws  for  attempted  possession  of  a 
controlled  substance,  Mr.  Cooks  was  sent 
to  a maximum  security  prison  facility  and, 
despite  being  placed  in  protective  custody, 
was  raped  by  his  cellmate.  He  has  since 
experienced  extreme  stress  and  anxiety, 
battles  depression,  and  has  attempted 
suicide  several  times.  “The  pain  never  goes 
away,”  Cooks  says.  “Just  because  I’m  in 
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jail  for  drugs  shouldn’t  mean  that  I should 
be  subjected  to  all  of  the  things  that  I’m 
going  through.  Rather,  nobody  should  go 
through  what  I’ve  been  through  and  am 
going  through.” 

The  war  on  drugs  needs  to  be  recon- 
sidered as  a matter  of  urgency.  We  have 
succeeded  in  putting  more  people  behind 
bars  per  capita  than  any  other  country  in 
the  world,  without  making  a dent  in  the 
trade  and  use  of  illicit  drugs.  Meanwhile, 
we  have  set  up  thousands  of  non-violent 
men  and  women  for  sexual  abuse  behind 
bars  and  life-long  emotional  trauma. 

Rape  should  never  be  part  of  anyone’s 
punishment.  Survivors  like  John  Cooks 


After  spending  nearly  twenty-one 
years  incarcerated  for  murder, 
Donald  M.  Paradis  was  released  from 
Idaho’s  death  row  on  April  10,  2001. 
Now,  just  over  fiver  years  later,  Paradis 
is  set  to  receive  $900,000  for  his  wrongful 
conviction  and  incarceration.  This  case 
demonstrates  an  especially  egregious  case 
of  police  and  prosecutorial  conduct  to 
obtain  a conviction. 

Paradis  was  convicted  of  the  June 
1980  murder  of  Kimberly  Ann  Palmer  in 
Kootenai  County,  Idaho.  He  was  sentenced 
to  death.  The  case  began  with  a conspiracy 
at  the  start,  for  prosecutors  could  not  de- 
termine where  Palmer  and  her  friend  Scott 
Currier  were  killed.  The  bodies  were  found 
together  in  Kootenai  County. 

It  was  surmised  the  killings  occurred 
at  a residence  in  Spokane,  Washington. 
Originally,  Paradis,  Charles  Amacher, 
and  Thomas  Gibson  were  charged  in 
Spokane  with  both  murders.  A subsequent 
deal  resulted  in  only  the  Currier  murder 
proceeding.  After  an  acquittal,  Paradis 
and  Gibson  were  charged  with  Palmer’s 
murder  in  Kootenai  County. 

During  trial,  Gibson  wrote  the  judge 
a note  saying  he  knew  Palmer  was  killed  in 
Spokane  and  Paradis  was  not  present.  The 
trials  were  bifurcated.  Kootenai  prosecu- 
tors then  sought  to  fill  the  holes  in  their 
case  that  established  the  killing  occurred 
in  Spokane. 

The  prosecutor,  D.  Marc  Hawes, 
had  notes  from  the  autopsy  that  reflected 


have  become  the  casualties  of  the  war  on 
drugs;  they  are  men  and  women  who  have 
paid  far  too  high  a price  for  such  a futile 
crusade.  FJ 

Lovisa  Stannow  and  Kathy  Hall-Martinez 
are  the  Co-Executive  Directors  of  Stop 
Prisoner  Rape  ( SPR),  a national  human 
rights  organization  based  in  Los  Ange- 
les. For  more  information  about  the  link 
between  sexual  violence  behind  bars  and 
the  war  on  drugs , or  to  receive  resources 
for  survivors  of  prisoner  rape,  please  visit 
www.spr.org,  or  write  to  SPR  at  3325 
Wilshire  Blvd.,  Suite  340,  Los  Angeles, 
CA  90010. 


Palmer  was  strangled,  not  drowned;  she 
was  not  sexually  molested;  a cut  on  her 
labia  was  caused  significantly  after  death; 
her  body  had  several  post-mortem  abra- 
sions and  wounds;  no  time  of  death  could 
be  established  and  there  was  no  evidence 
the  death  occurred  in  Idaho.  The  medical 
examiner,  Dr.  George  Elliott,  confirmed 
these  findings  at  deposition. 

At  trial,  Elliott  substantially  changed 
his  testimony.  Now,  Palmer  was  alive  when 
she  went  into  the  water  of  the  creek  her 
body  was  found  in;  and  the  blood  from  the 
labia  wound  was  washed  away  by  the  wa- 
ter. Despite  Gibson’s  trial  testimony  that 
Paradis  was  not  present  when  Palmer  was 
killed  in  Spokane,  Paradis  was  convicted 
on  Elliott’s  testimony. 

For  fifteen  years  afterwards,  the  pros- 
ecution hid  Haws’  notes.  In  May  1996, 
Gibson  made  a public  confession  that  he 
alone  killed  Palmer.  Paradis’  death  sen- 
tence was  commuted  to  life  imprisonment 
without  the  possibility  of  parole.  Paradis 
was  subsequently  granted  federal  habeas 
relief  based  on  the  contradictions  in  the 
Haws  notes  and  Elliott’s  testimony. 

After  he  was  released  on  April  10, 
2001,  Paradis  sued.  Kootenai  County 
settled  that  suit  in  August  2006,  agreeing 
to  pay  Paradis  $50,000  immediately  and 
monthly  payments  of  $3,500  for  the  next 
11  years.  See:  Paradis  v.  Brady,  USDC,  D 
Idaho,  Case  No.  Civ-03-01 50-N-BLN.  PI 

Additional  Source:  Associated  Press 


Innocent  Idaho  Prisoner  Receives  $900,000 
for  21  Years  Wrongful  Incarceration 
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Prosecutors  Check  Prospective  Jurors’  Background, 
Hoping  to  Disqualify  Them 


An  Ohio  murder  case  has  exposed 
a new  tactic  that  prosecutors  are 
using  to  disqualify  potential  jurors  - the 
use  of  a federal  criminal  records  database 
to  run  background  checks. 

Timothy  Jordan  is  an  African-Ameri- 
can who  was  charged  with  aggravated 
murder  in  the  April  2002  shooting  of 
RaeMone  Williams.  When  he  went  to 
trial  in  November  2004,  his  jury  pool  in- 
cluded four  prospective  African-American 
jurors.  Jordan’s  attorney,  Robert  Ranz, 
charged  that  prosecutors  had  checked  the 
background  records  of  three  of  the  four 
prospective  black  jurors  based  on  their 
responses  to  questions  during  voir  dire. 
After  learning  that  two  of  those  jurors 
had  been  untruthful  about  their  criminal 
histories,  the  state  exercised  peremptory 
challenges  to  remove  them  from  the  jury 
pool. 

Ranz,  a Cincinnati  solo  practitioner, 
alleged  that  prosecutors  had  deliberately 
checked  the  black  jurors  in  an  effort  to 
disqualify  them,  because  the  defendant 
was  also  black.  He  moved  for  a mistrial. 
The  assistant  prosecutor,  Judith  Mullen, 
said  she  used  the  database  because  she  had 
“reason  to  believe”  that  some  of  the  jurors 
had  lied  about  their  criminal  backgrounds. 
“It’s  not  a routine  thing;  there  is  no  office 
policy,”  she  stated. 

Prosecutors  searched  the  jurors’ 
criminal  history  using  the  Regional 
Crime  Information  Center  (RCIC)  and 
the  National  Crime  Information  Center 
(NCIC),  a national  database  available 
to  law  enforcement  officials,  including 
prosecutors.  According  to  Ranz,  defense 
attorneys  are  not  granted  access  to  such 
records,  and  prosecutors  are  not  required 
to  alert  the  defense  when  they  are  run- 
ning background  checks  on  prospective 
jurors. 

The  frequency  of  prosecutors’  use  of 
background  checks  as  a method  to  dis- 
qualify prospective  jurors  is  unknown  by 
defense  attorneys.  “We  had  always  heard 
rumors,  but  never  confirmation  until 
now,”  said  Martin  Pinales,  vice  president 
of  the  National  Association  of  Criminal 
Defense  Lawyers.  “But  it  does  happen, 
and  it  may  be  a frequent  practice.”  Pinales 
feared  the  practice  could  have  a “chilling 
effect”  on  minorities  desiring  to  serve  on 
juries. 

Hamilton  County  Common  Pleas 
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Judge  Mack  Schweikert  denied  Ranz’s 
motion  for  a mistrial,  stating  the  prosecu- 
tor’s actions  were  based  on  “race-neutral 
reasons,”  but  noted,  “It  certainly  would 
have  been  less  controversial  if  the  state 
made  their  disclosure  immediately.” 

Jordan  was  subsequently  convicted 
of  murder.  His  conviction  was  upheld 


on  appeal  on  June  2, 2006,  with  the  state 
appellate  court  finding  that  he  had  failed 
to  demonstrate  a race-based  violation 
under  Batson  v.  Kentucky,  476  U.S.  79, 
106  S.Ct.  1712  (1986).  See:  Ohio  v.  Jordan, 
167  Ohio  App.3d  157,  854  N.E.2d  520 
(Ohio  App.  1 Dist.,  2006),  petition  for 
review  denied. 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls;  PrisonCallsOnline! 
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Registration  Requirements  Expanded  to  Non-Sex  Crimes 

and  Unconvicted  Offenses 


Ohio  and  Illinois  have  recently 
expanded  the  scope  of  persons 
required  to  register  with  the  state  as  sex 
offenders  to  include  persons  who  have 
never  been  charged  with  or  convicted  of 
a sex  crime. 

In  Ohio,  the  law  was  intended  to  regis- 
ter persons  suspected  of  having  committed 
a sex  crime  for  which  the  statute  of  limi- 
tations has  expired  in  the  Ohio  Attorney 
General’s  Internet  Civil  Registry.  To  do 
this,  the  person  requesting  the  registra- 
tion requirement  must  only  convince  a 
judge  that  it  is  more  likely  than  not  that 
the  crime  occurred.  The  judge  considers 
testimony  and  other  evidence  from  both 
sides.  No  other  state  is  considering  such 
a registry. 

The  test  case  for  the  Ohio  registry 
will  likely  be  that  of  David  Kelley,  a 
Catholic  priest  from  Mount  Airy,  Ohio, 
who  is  currently  on  administrative  leave 
from  the  archdiocese  of  Cincinnati.  Kel- 
ley is  suspected  of  sexually  abusing  an 
elementary  school  student  at  the  church’s 
school  in  the  1990s. 

Survivors  Network  of  those  Abused 
by  Priests  (SNAP)  lobbied  for  a bill  to 
retroactively  extend  the  two-year  statute  of 
limitations  and  allow  hundreds  of  people 
who  as  children  were  abused  by  priests 
to  hie  lawsuits  or  criminal  charges.  The 
Civil  Registry  law  was  a substitute  which, 
according  to  its  creator,  state  Rep.  Bill 
Seitz,  accomplishes  the  same  goal.  How- 
ever, SN  AP  is  dissatisfied,  claiming  that  it 
won’t  deter  abuse  and  the  ACLU  questions 
the  constitutionality  of  punishing  people 
without  first  giving  them  a criminal  trial. 

Illinois  has  gone  a step  further,  re- 
quiring people  who  have  never  even  been 
accused  of  a sex  crime  to  register  as  sex 
offenders.  This  occurred  when  the  Illinois 
legislature  added  nonsexual  crimes  to 
the  list  of  qualifying  sex  offenses  in  the 
1990s.  Thus,  anyone  over  16  who  murders 
someone  younger  than  1 8 and  anyone  who 
kidnaps  or  unlawfully  restrains  someone 
younger  than  18  who  is  not  the  victim’s 
parent  must  register  as  a sex  offender. 

Legislators  added  the  nonsexual 
crimes  because  they  believed  in  a connec- 
tion between  them  and  pedophilic  crimes. 
However,  according  to  Jorge  Montes, 
chairman  of  the  Illinois  parole  board, 
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by  Matthew  T.  Clarke 

they  are  now  being  used  to  register  gang- 
bangers  who  killed  other  kids  as  if  they 
had  sex-related  offenses,  a fact  he  brought 
to  the  attention  of  the  legislators. 

“We’re  not  trying  to  be  soft  on  mur- 
derers,” said  Montes.  “One  crime  is  just 
as  bad  as  another,  or  worse.  But  the  fact 
of  the  matter  is  everything  has  to  be  put 
in  context.” 

And  the  context  is  that  Illinois  wants 
to  be  very  tough  on  sex  offenders,  not 
necessarily  murderers.  Illinois  Governor 
Rod  Blagojevich,  recently  signed  a law 
allowing  for  lifetime  supervision  of  some 
sex  offenders. 

State  Sen.  Miguel  del  Valle,  D-Chi- 
cago  agrees. 

“Yes,  the  person  was  convicted  and 


For  a violation  of  federal  environ- 
mental laws,  the  Pennsylvania 
Department  of  Corrections  (PDOC)  has 
been  fined  $37,510.  That  penalty  came  in 
a settlement  agreement  between  PDOC 
and  the  U.S.  Environmental  Protection 
Agency  (EPA). 

The  agreement  resulted  from  an  ad- 
ministrative complaint  for  violations  of 
the  Clean  Air  Act  (CAA)  at  the  State  Cor- 
rectional Institution  at  Laurel  Highlands, 
Pennsylvania  (SCI).  To  operate  its  three 
coal-fired  boilers,  SCI  had  obtained  per- 
mits. In  January  2003,  the  EPA  required 
PDOC  to  submit  information  and  “to 
conduct  particulate  matter  emission  test- 
ing and  opacity  testing  of  the  boilers. 

Under  the  CAA,  “a  person  may  not 
permit  the  emission  into  the  outdoor 
atmosphere  of  particulate  matter  per 
million  British  Thermal  Units.”  During 
the  time  period  of  April  20  through  April 
22,  2004,  all  three  boilers  were  tested  for 
high  load  operating  conditions  and  for 
low  load  conditions  from  June  1 through 
June  3,  2004. 

The  average  particulate  matter  results 
were  above  that  allowed  by  law.  The  June 
testing  revealed  emissions  of  1.19  for 
Boiler  1,  0.71  for  Boiler  2,  and  1.86  for 
Boiler  3.  Under  a high  load,  the  emissions 
were:  Boiler  1,  0.54;  Boiler  2,  0.41;  and 


did  serve  time  for  their  crime,”  said  del 
Valle.  “They  then  get  out  and  they  con- 
tinue to  pay  a price  for  a crime  that  they 
didn’t  commit.” 

The  flaw  in  this  argument  is  that 
the  courts  which  have  upheld  sex  of- 
fender registration  laws,  including  the 
Supreme  Court,  did  so  by  holding  that 
they  are  not  punishment.  If  they  are  not 
punishment  for  sex  offenders,  they  can 
hardly  be  punishment  for  murderers.  Per- 
haps it  is  time  to  reassess  the  legal  fiction 
that  says  being  publicly  branded  for  life  is 
not  punishment.  Until  then,  it  is  unlikely 
that  even  unjust  registration  laws  will 
be  reversed. 

Sources:  The  Register  Star;  USA  Today. 


Boiler  3,  0.27. 

PDOC’s  permits  are  regulated  by  25 
Pa.  Code  § 123.41,  which  provides  in  rel- 
evant part:  “a  person  may  not  permit  the 
emission  into  the  outdoor  atmosphere  of 
visible  air  contaminants  in  such  a manner 
that  the  opacity  of  the  emission  is  either 
of  the  following:  (1)  Equal  to  or  greater 
than  20%  for  a period  or  periods  aggre- 
gating more  than  3 minutes  in  any  1 hour 
(2)  Equal  to  or  greater  than  60%  at  any 
time.”  The  boilers  were  tested  for  visible 
emissions  in  April  and  June  also. 

In  April,  Boiler  1 had  46  readings  in 
an  hour  with  11.5  minutes  of  visible  opac- 
ity. In  June,  Boiler  2’s  two  tests  revealed 
visible  opacity  for  11.25  minutes  and  4.5 
minutes.  Boiler  3 revealed  three  faulty 
opacity  tests  of  9.5,  9.5  and  8.0  minutes 
of  visible  opacity. 

PDOC  was  considered  to  be  in  viola- 
tion at  SCI  from  April  21  until  the  July 
2005  settlement.  The  settlement  laid  no 
liability  on  PDOC  in  assessing  the  $37,510 
civil  penalty,  which  was  at  that  low  level 
because  PDOC  was  found  to  be  acting 
in  good  faith  to  cure  the  problem.  The 
penalty  is  for  violations  within  one  year 
of  the  settlement  and  future  compliance 
must  be  determined.  See:  In  re  Matter  of: 
State  Correctional  Institution,  EPA  Docket 
No.  CAA-3-2005-0152  (2005).  ¥* 


EPA  Fines  Pennsylvania  DOC 
$37,000  for  Air  Violations 
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Florida  DOC  Liable  for  Legal  Copy  Costs  Not  Repaid 


The  Circuit  Court  for  Leon  Coun- 
ty, Florida,  on  October  4,  2006, 
awarded  a Florida  Department  of  Correc- 
tions (FDOC)  prisoner  $1 ,030  in  damages 
and  court  costs  in  an  action  seeking  re- 
covery of  the  cost  of  legal  copies  made 
for  the  prisoner. 

Prisoner  Elijah  Jackson,  following  the 
decision  in  Smith  v.  Department  of  Correc- 
tions, 920  So.2d  638  (Fla.  1st  DCA  2005), 
review  denied  923  So.  2d  1162  (2006),  sued 
in  small  claims  court,  seeking  to  be  repaid  for 
all  costs  of  legal  copies  prior  to  January  2006 . 


The  Smith  decision  found  the  FDOC  had  no 
statutory  authority  to  enact  a rule  assessing 
fees  to  make  legal  copies  for  prisoners. 

Jackson’s  suit  proceeded  to  trial.  The 
Court  concluded  FDOC  was  not  entitled 
to  charge  Jackson  for  the  costs  of  cop- 
ies or  to  enforce  liens  for  copying  costs. 
Thus,  any  amounts  collected  “should  be 
returned  to  the  prisoner  Plaintiff.” 

The  Court  found  no  costs  were  as- 
sessed after  January  27,  2006;  all  liens 
imposed  prior  to  that  date  were  removed 
from  Jackson’s  prisoner  account.  FDOC, 


however,  refused  to  repay  costs  previously 
paid.  It  offered  no  defense  other  than  that 
the  Smith  decision  did  not  address  the  is- 
sue of  damages. 

The  Court  entered  judgment  in  Jack- 
son’s favor,  awarding  him  $750  in  damages 
for  copy  costs  deducted  from  his  prison 
account  and  not  repaid,  and  $280  in  court 
costs.  The  Court  also  ordered  9%  interest 
be  paid  from  the  date  of  its  order.  See:  Jack- 
son  v.  Crosby,  Fla.  Second  Judicial  Circuit, 
Leon  County  Circuit  Court,  Case  No:  2006 
SC  0842  (October  4,  2006).  FI 


Pennsylvania  Prisoner  Wins  $10,000  On  Excessive  Force  Claim 


A Pennsylvania  state  prisoner 
who  was  injured  when  a guard 
slammed  the  cell  slot  door  on  his  arm 
after  the  prisoner  didn’t  retract  his  arm 
soon  enough  was  awarded  $10,000  in 
punitive  damages  by  a federal  jury  on 
January  28,  2006. 

Greene  Correctional  Institution 
prisoner  Demetrious  Bailey  sued  Penn- 
sylvania DOC  guards  for  three  counts  of 
excessive  force.  In  the  first  claim,  Bailey 
had  his  arm  sticking  out  of  the  food  slot 
in  his  cell  door  when  a guard  slammed  the 


door  closed  on  the  arm,  abrading  it.  Since 
only  one  slot  can  be  opened  at  a time,  the 
guard  wanted  to  close  Bailey’s  so  he  could 
proceed  on.  Two  other  prisoners  corrobo- 
rated the  story,  and  Bailey  had  pictures 
of  the  injuries  to  his  arm.  Suing  in  U.S. 
District  Court  (W.D.  Pa.),  and  represented 
by  Pittsburgh  attorneys  Joseph  Culleiton, 
Joe  Nguyen  and  Marie  Johnson  of  Reed 
Smith  LLP,  Bailey  was  awarded  $10,000  in 
punitive  damages  against  guard  Albright, 
but  no  compensatory  damages. 

Bailey’s  second  claim  was  that  he 


was  roughed  up  when  a guard  took  him 
back  from  the  yard,  violently  pushing  him 
into  his  cell  and  kicking  him.  The  third 
incident  was  en  route  to  the  law  library 
where  guards  were  suspicious  of  a bulge 
in  his  socks,  and  forcefully  strip-searched 
him  to  find  some  coffee  and  a lighter.  Al- 
though Bailey  claimed  the  excessive  force 
was  retaliation  for  his  litigation  activities 
against  staff,  the  jury  found  for  the  defen- 
dant guards  in  the  latter  two  claims.  See: 
Bailey  v.  Blaine,  U.S.D.C.  (W.D.  Pa.),  Case 
No.  01-793.  F^ 


Suit  For  Untreated  Diabetic  Prisoner’s  Death  In  Los  Angeles 
County  Jail  Lobby  Settled  For  $700,000 


The  Los  Angeles  County  Claims 
Board  settled  out  a wrongful 
death  lawsuit  for  $700,000  that  resulted 
from  a jail  prisoner  dying  from  lack  of  in- 
sulin after  sitting  for  three  days  unattended 
in  the  jail’s  lobby  after  his  release. 

On  March  1,  2004,  Los  Angeles 
County  jail  prisoner  Jerry  Moreno  was 
arrested  for  drinking  in  public.  On  March 
4,  his  intake  medical  screening  was  con- 
ducted, and  revealed  that  his  15-year 
history  of  insulin-dependent  diabetes  had 
resulted  in  his  need  to  have  two  toes  am- 
putated. He  was  operated  on  on  March  8, 
but  needed  subsequent  surgery  to  remove 
part  of  his  foot  on  March  24.  He  was 
discharged  from  the  hospital,  and  put  on 
oral  diabetes  medication. 

On  April  1,  he  went  to  court  and 


New  Revised  Edition  Now  Available! 
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By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  infonnation 


was  ordered  released.  At  9 p.m.,  he  was 
given  his  medication  and  at  1 1 p.m.  was 
released.  However,  he  was  not  given  any 
further  diabetes  medication  to  take  with 
him.  Released  with  crutches  at  12  p.m.,  he 
simply  remained  in  the  reception  center 
lobby  for  three  days.  On  April  5,  when 
asked  by  a deputy  to  sit  up,  Ortega  tried 
but  fell  back.  Deputies  noticed  that  he  was 
weak,  pale,  skinny,  disoriented,  and  could 
barely  speak.  They  also  noticed  blood  in 
his  mouth.  Instead  of  calling  paramedics, 
the  deputies  called  unsuccessfully  to  local 
hospitals  to  send  an  ambulance.  Finally, 
four  hours  later,  they  called  paramedics. 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
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Ortega  died  later  that  day. 

Ortega’s  survivors  sued  for  wrongful 
death.  In  December  2006,  the  County 
Board  of  Claims  settled  for  $700,000, 
after  Los  Angeles  County  had  accrued 
its  own  legal  and  administrative  costs  of 
$210,000.  See:  Ortega  v.  Countv  of  Los 
Angeles,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
CV  05-2246  JFW.  FJ 
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Arizona:  On  May  1,  2006,  Timothy 
Monk,  34,  a prisoner  at  the  Wilmot 
Prison,  took  prison  guard  Laurel  Kennedy 
hostage  while  armed  with  a razor  blade 
shank,  demanding  a transfer  to  the  state 
of  Montana  in  exchange  for  her  release. 
Monk  released  Kennedy  unharmed  after 
six  hours  and  then  surrendered.  He  was 
then  transferred  to  a control  unit  in  Flor- 
ence, Arizona. 

California:  On  April  19,  2007,  John 
Whittle,  47,  a state  prison  guard,  was 
sentenced  to  two  years  in  state  prison  for 
conspiring  to  smuggle  methamphetamine 
into  the  Mule  Creek  State  Prison  where  he 
worked.  But  the  sentence  was  suspended. 
Whittle  had  been  a prison  guard  for  22 
years  before  his  arrest. 

California:  On  December  12,  2006, 
Marilyn  Windham,  59,  a psychologist  at 
the  California  State  Prison-Sacramento  in 
Folsom,  pleaded  guilty  to  a felony  charge 
of  having  sex  with  a male  prisoner  at  the 
facility.  On  June  9,  2005,  a prison  guard 
discovered  Windham  in  a supply  closet 
partially  nude  with  the  prisoner  engaged 
in  a sex  act.  The  prisoner  claimed  the  sex 
was  consensual  and  he  had  merely  gone 
to  get  cleaning  supplies  and  “it  just  hap- 
pened.” On  February  13, 2007,  Windham 
was  sentenced  by  Sacramento  superior 
court  judge  Gary  Ransom  to  three  years 
probation,  90  days  in  jail  which  could  be 
served  in  work  release  and  prohibited  her 
from  working  in  any  detention  facilities. 

California:  On  March  20,  2007,  Ste- 
ven Langley,  55,  a prisoner  at  the  Pelican 
Bay  State  Prison  was  found  murdered  in 
the  cell  he  shared  with  Richard  Miles. 
Langley  had  been  serving  a sentence  of 
life  without  parole  for  a 1985  double 
murder. 

California:  On  March  8, 2007,  Timo- 
thy Calnan,  41,  a prisoner  at  the  Kern 
valley  State  Prison  in  Delano  died  after 
he  was  shot  three  days  earlier  by  prison 
guards  when  he  refused  orders  to  stop 
fighting  with  another  prisoner.  Calnan 
had  been  serving  a sentence  of  496  years 
for  receiving  stolen  property,  second 
degree  burglary,  first  degree  burglary, 
possession  of  a firearm  by  an  ex  felon, 
marijuana  and  controlled  substance  pos- 
session. Guards  fired  foam  bullets  first 
before  going  on  to  real  ones. 

California:  On  May  1,  2006,  Joseph 
Azter,  39,  was  released  from  the  California 
Institute  for  Men  in  Chino.  On  May  2 he 
was  arrested  on  a street  corner  wearing  a 
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News  in  Brief: 

prison  issued  wind  breaker  with  bright  yel- 
low letters  on  the  back  spelling  out:  “CDC 
Prisoner.”  Alarmed  residents  had  called 
police  to  report  an  escaped  prisoner.  Azter 
claimed  prison  officials  gave  him  a jacket 
upon  his  release;  prison  officials  denied  it 
and  claimed  it  was  state  property.  Azter 
was  arrested  on  stolen  property  charges 
and  for  violating  his  parole. 

Colorado:  On  April  8,  2007,  Dustin 
Elbert,  34,  a prisoner  at  the  El  Paso 
county  jail  died  after  swallowing  a bag- 
gie of  methamphetamine  that  ruptured 
inside  him. 

Florida:  On  March  23,  2007,  Duval 
county  circuit  court  judge  John  Merrett 
pulled  his  pistol  in  his  courtroom  when  an 
unidentified  man  jumped  the  courtroom 
railing  and  attacked  Derrick  McNiel,  21, 
accusing  him  of  having  molested  his  son. 
McNiel  was  being  charged  with  said  child 
rape  when  the  attack  occurred.  Bailiffs 
eventually  subdued  the  attacker.  Florida 
is  among  the  states  which  allow  judges  to 
be  armed  on  the  bench. 

Florida:  On  May  2,  2006,  Federico 
Perdomo,  32,  a guard  at  the  Monroe 
county  jail  was  arrested  and  charged  with 
pepper  spraying  two  prisoners  without 
justification  and  then  lying  about  it  in 
jail  reports. 

Georgia:  On  October  30,  2006,  Ke- 
awanna  Perdue  Henderson,  a guard  at 
the  Fulton  county  jail,  was  arrested  and 
charged  with  murder  and  aggravated  as- 
sault for  her  off  duty  shooting  of  Isaac 
Jolly,  21,  during  a fight. 

Illinois:  On  June  21,  2006,  Kenneth 
Scott,  34,  a prisoner  at  the  Big  Muddy 
Correctional  Center  was  indicted  on 
murder  charges  for  allegedly  injuring 
Gerald  Donaldson,  64,  another  prisoner 
at  the  facility,  during  an  altercation  on 
the  sidewalk  in  front  of  the  commissary. 
On  March  20,  2007,  the  state  dropped  all 
criminal  charges  against  Scott,  now  35, 
claiming  serious  factual  errors  tainted  the 
grand  jury  indictment.  Scott  maintained 
he  acted  in  self  defense  when  Donald- 
son attacked  him  wielding  a sharpened 
pencil. 

Illinois:  On  March  21,  2007,  Cook 
county  jail  prisoner  Willis  Reese,  25,  at- 
tempted to  escape  from  the  John  Stroger 
Hospital  by  stabbing  a guard  and  three 
others  who  tried  to  stop  him  from  escap- 
ing. Reese  was  recaptured  by  the  stabbed 
guard,  local  police  and  two  Chicago  police 
detectives  at  the  hospital  on  unrelated 


business.  None  of  the  stabbed  victims 
were  seriously  injured  by  the  five  inch 
long  shank  which  a police  spokesman 
noted  was  rather  dull.  Reese  had  been 
convicted  of  first  degree  murder  and  was 
awaiting  sentencing  to  natural  life  when 
he  attempted  to  escape. 

Kansas:  On  December  8, 2006,  Joseph 
Delaney,  a food  preparation  employee  of 
Aramark  Services,  a for  profit  company 
that  cooks  food  for  prisons  and  jails, 
was  sentenced  to  15  months  in  state 
prison  after  pleading  guilty  to  smuggling 
methamphetamine  into  the  Hutchinson 
Correctional  Facility  where  he  was  em- 
ployed. 

Kentucky:  On  May  11,  2006,  four 
prisoners  at  the  Kentucky  Correctional 
Institution  for  Women  were  hospitalized 
after  going  into  seizures  caused  by  an 
overdose  of  an  unidentified  drug. 

Maryland:  In  March,  2007,  the  Gar- 
rett County  Detention  Center  announced 
it  was  switching  the  color  of  jail  uniforms 
for  prisoners  from  orange  to  black  and 
white  stripes  after  residents  would  see 
hunters  wearing  orange  and  think  they 
were  escaped  prisoners. 

Massachusetts:  On  April  26,  2006, 
T.J.  Roginski  and  Michael  Trance,  both 
guards  at  the  Dukes  County  House  of 
Corrections  pleaded  guilty  to  one  count 
of  conspiracy  to  commit  assault  and  bat- 
tery for  arranging  the  beating  of  two  jail 
prisoners  by  other  jail  prisoners  in  June, 
2003.  The  assault  on  prisoner  Paul  Garcia 
actually  took  place.  Joseph  Labbe,  the 
prisoner  who  carried  out  the  assault  also 
pleaded  guilty  to  assault,  for  which  he 
received  a two  year  suspended  sentence, 
and  conspiracy  for  which  he  received  a 
six  month  jail  sentence.  Roginski  was 
sentenced  probation  for  one  year;  Trance 
to  two  years  probation. 

Montana:  On  October  29,  2006,  16 
high  security  prisoners  at  the  Montana 
State  Prison  in  Deer  Lodge  smashed  win- 
dows and  set  fires  for  two  hours  before  riot 
teams  suppressed  the  uprising.  Media  ac- 
counts gave  no  reason  for  the  uprising. 

Ohio:  On  April  18,  2006,  Toby  Kerr, 
39,  a guard  at  the  Lebanon  Correctional 
Institution  was  arrested  on  various  drug 
charges  related  to  his  crack  use. 

Philippines:  In  March,  2007,  the 
warden  of  the  Samar  Provincial  Jail  an- 
nounced he  would  allow  prisoners  to  beg 
for  food  money  from  passersby  because 
the  jail  lacked  the  money  to  feed  them 
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and  at  least  three  prisoners  had  starved 
to  death  so  far.  The  warden,  Dominico 
Betanzor,  blamed  the  lack  of  funds  on 
governor  Mila  Tan  who,  he  claimed, 
“borrowed”  jail  funds  for  her  reelection 
campaign  and  she  has  not  paid  it  back. 
Tan  denied  the  allegation  and  blamed  it  on 
the  provincial  council  not  appropriating 
the  necessary  funds  to  run  the  jail. 

Poland:  On  March  26,  2007,  an  un- 
identified guard  at  the  prison  in  Sieradz 
went  on  a shooting  rampage  inside  the 
prison,  shooting  and  killing  two  police- 
man and  wounding  a third,  who  had 
arrived  at  the  prison  to  pick  up  a prisoner. 
The  guard  then  barricaded  himself  in  a 
guard  tower  which  anti  terror  police  units 
eventually  stormed  and  captured  him 
without  incident. 

Russia:  On  May  11,2006, 14,000  con- 
victed criminals,  including  3,000  serving 
prison  sentences,  were  granted  amnesty 
to  celebrate  the  100th  anniversary  of  the 
Russian  Duma,  or  parliament. 

South  Carolina:  On  November  3, 
2006,  Lloyd  Isaac,  35,  a suicidal  prisoner 
at  the  Ridgeland  Correctional  Institution 
took  a female  prison  hostage  at  knifepoint 
for  13  hours  before  peacefully  surrender- 
ing to  guards.  Isaac  repeatedly  asked 
guards  to  kill  him.  Isaac  had  been  serving 
a sentence  for  two  counts  of  first  degree 
criminal  sexual  conduct. 

Tennessee:  In  April,  2006,  Knox 
County  Criminal  Court  judge  Mary  Beth 
Leibowitz  sentenced  Aaron  K.  Lawless, 
18,  to  six  months  in  jail  for  his  role  in  a 
drive  by  shooting  that  killed  Alisha  Quil- 
len, 19,  after  he  agreed  to  testify  against 
two  other  men  who  allegedly  set  up  the 
shooting.  They  were  sentenced  to  8 years 
in  prison.  Judge  Leibowitz  changed  her 
mind  and  sentenced  Lawless  to  the  full  8 
years  after  jail  officials  intercepted  a letter 
Lawless  had  sent  a friend  from  jail  asking 
him  to  take  care  of  his  marijuana  dealing 
business  for  him  when  he  was  released  on 
probation. 

Texas:  On  March  23, 2007,  Galveston 
county  constable  Earl  Tottenham  was 
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sentenced  to  four  years  probation  for 
tampering  with  government  records  after 
he  tried  to  cover  up  the  fact  that  his  peace 
officer  certification  had  lapsed  in  2001. 

Texas:  On  September  26, 2006,  Gary 
Sharron,  52,  was  arrested  in  Waco  and 
charged  with  capital  murder  for  shoot- 
ing and  killing  Sammie  Hawkins,  59.  A 
fingerprint  check  by  police  revealed  that 
Sharron  had  escaped  from  an  Alabama 
prison  road  gang  in  1977  while  serving 
the  fourth  year  of  a 25  year  sentence  for 
murder  for  killing  a Ft.  Benning  soldier 
during  a bar  fight. 

Virginia:  On  December  14,  2006, 
William  Higdon,  a former  sheriff’s  dep- 
uty at  the  Danville  jail  was  sentenced  to 
78  months  in  federal  prison  for  conspir- 
ing with  jail  prisoners  to  have  prisoner 
Charles  Bennett  beaten  in  2002.  Bennett 
was  duly  beaten  and  suffered  permanent 
scars  as  a result.  Testifying  at  his  sentenc- 
ing hearing  Higdon,  known  as  “six  nine” 
on  account  of  his  height,  could  offer  no 
reason  as  to  why  he  ordered  Bennett 
beaten  except  that  Bennett  had  arrived 
in  jail  drunk  and  was  a “loudmouth.” 
Higdon  pleaded  guilty  to  the  conspiracy 
charge.  Bennett  filed  suit  over  the  beating 
and  in  August,  2005,  the  county  settled 
the  suit  for  $50,000.00. 

Washington:  On  November  22, 2006, 
Tremayne  Francis,  34,  a prisoner  at  the 
Monroe  Correctional  Complex  was  ac- 
quitted by  a Snohomish  county  jury  on 
charges  that  he  raped  his  cellmate  in  2005. 
Francis  was  serving  a nine  year  sentence 


for  the  1998  rapes  of  two  young  Pierce 
county  men.  Two  other  prisoners  testified 
at  the  trial  that  Francis  had  raped  them. 
Francis  claimed  the  sex  was  consensual 
and  that  he  had  multiple  personality  dis- 
order. 

Washington:  On  November  3,  2006, 
King  County  jail  guard  Cedric  McGrew, 
41,  pleaded  guilty  to  second  degree  sexual 
misconduct  and  third  degree  assault  stem- 
ming from  his  rape  of  two  female  jail 
prisoners.  One  of  the  same  prisoners,  a 
27  year  old  female,  was  also  raped  by  jail 
guard  Louis  Laurencio,  who  was  also 
convicted. 

West  Virginia:  On  November  3, 2006, 
Stanley  Pierson,  35,  a state  prison  guard, 
was  indicted  in  Kanawha  county  court 
on  charges  that  he  killed  his  wife  Lisa, 
39,  and  step  daughter  Casey,  20,  with  a 
knife  and  pick  ax  on  October  22,  2006, 
in  their  home.  Pierson  tried  to  kill  himself 
by  jumping  off  a bridge  shortly  after  the 
bodies  were  discovered  but  he  survived. 

Wyoming:  On  May  2,  2006,  a Teton 
county  jury  convicted  Floyd  Dewayne 
Grady,  30,  of  first  degree  murder  and 
attempted  sexual  assault  for  murdering 
Tammy  Sue  Watts,  39,  a nurse  at  the 
Wyoming  Honor  Farm,  on  April  15, 
2004.  Watts  bludgeoned,  naked  body  was 
found  in  the  prison  dental  room.  The  jury 
rejected  the  death  penalty  which  had  been 
sought  by  the  state  and  he  was  sentenced 
to  life  in  prison  without  parole.  Grady  had 
been  serving  a sentence  for  race  when  this 
crime  occurred.  FI 
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Washington  DOC  Pays  $1.9  Million  in  Rape-Murder; 
County  Escapes  Liability 


The  Washington  Supreme  Court 
has  held  that  Mason  County 
(“County”)  had  no  duty  to  warn  the 
public  of  a sex  offender  in  the  community, 
thus  the  County  could  not  be  held  liable 
for  negligence. 

The  ruling  came  in  a lawsuit  filed  by 
the  family  of  15-year-old  Jennie  Mae  Os- 
born, who  was  brutally  raped  by  registered 
sex  offender  Joseph  Rosenow.  Jennie  died 
of  severe  pelvic  injuries  sustained  during 
the  rape,  which  occurred  February  24, 
2001. 

The  lawsuit  charged  the  County  had 
a duty  to  warn  the  Osborns  of  Rosenow’s 
presence  in  the  community  under  the  res- 
cue doctrine.  Detective  Jason  Dracobly 
had  been  urged  by  Mason  County  resident 
Shannyn  Wiseman  to  post  flyers  and  warn 
the  public  about  Rosenow. 

Dracobly  said  he  would  warn  the 
public;  however,  he  failed  to  post  flyers 
and  only  posted  Rosenow,  a top  level  sex 
offender,  on  a website.  When  Wiseman 
complained  to  Dracobly  for  failing  to  post 
flyers,  he  said  he  was  too  busy  and  advised 
her  not  to  post  them. 

The  Osborns  relied  on  the  “rescue 
doctrine,”  which  holds  a “duty  to  act”  is 
“created  by  reliance  not  by  the  person  to 
whom  the  aid  is  to  be  rendered,  but  by 
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another  who,  as  a result  of  the  promise, 
refrains  from  acting  on  that  person’s 
behalf.”  The  Supreme  Court  held  the 
Osborns  “relied  on  neither  Mason 
County  nor  Wiseman”  to  warn  them 
of  Rosenow’s  presence.  Moreover,  the 
County  did  not  “take  charge”  of  Rose- 
now or  have  authority  to  control  him. 
Since  it  had  no  “special  relationship”  and 
Jennie  was  not  a foreseeable  victim,  there 
was  no  duty  to  warn. 

Additionally,  the  Court  held  the  case 
did  not  implicate  the  public  duty  doctrine, 
under  which  a public  entity  has  a duty  of 
care  when  it  owes  a duty  “to  the  injured 
plaintiff,”  but  does  not  have  a duty  of  care 
when  it  owes  a duty  “to  the  public  in  gen- 
eral.” In  other  words,  this  “basic  principle 
of  negligence  law”  is  stated  as  “a  duty  to 
all  but  a duty  to  no  one.” 

Under  the  law  at  the  time  in  2001, 
the  County  had  no  more  duty  than  it  ex- 
ercised. Accordingly,  the  Court  reversed 
the  lower  courts’  order  denying  Mason 


County’s  Motion  for  Summary  Judgment, 
ordering  that  motion  to  be  granted. 

While  Mason  County  escaped  li- 
ability in  Jennie’s  rape  and  murder,  the 
Washington  Department  of  Corrections 
previously  settled  claims,  in  the  amount 
of  $1.9  million,  for  failure  to  adequately 
supervise  Rosenow.  See:  Osborn  v.  Mason 
County,  157  Wash.2d  18,  134  P.3d  197 
(Wash.  2006). 

Not  reflected  in  the  court  record  is 
the  fact  that  while  Rosenow  was  incar- 
cerated at  the  Washington  Corrections 
Center  in  Shelton  he  told  his  cellmate, 
Troy  Brown,  that  he  wanted  to  rape 
and  kill  women  upon  his  release.  Brown 
reported  this  to  prison  officials  and 
Rosenow’s  wife  and  the  Washington 
DOC  responded  by  threatening  to  pun- 
ish Brown  and  place  him  in  segregation 
if  he  told  anyone,  including  them,  about 
Rosenow’s  threats. 

Additional  Source:  The  Olympian 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
! (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
JTwo  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

! Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 

; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  1 

; of  vocabulary  and  identifies  informal  and  slang  words.  1 045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi-  I! 

: ness  and  computer  terms.  1033  |__| |; 

t 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LJ 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  LN I 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  l__l 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  B0OK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 


Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners , 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions,  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  ‘168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wowi”  - h.b.s.,  fci  otisville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"7  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

'THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

O Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  (j)  Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 
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Pen  Pal  £r  Legal  Ads 

Prisoners  On-Line  Since  1999! 


With  an  amazing  87%  Response  Rate  and 
more  exclusive  web  site  features  and  benefits 
than  ANY  other  prisoner  pen  pal  company 
( too  many  to  list  in  this  ad!).  FBTW  is  in  a class 
of  its  own!  1-Year  Full-Page,  Full-Color  Regular 
Web  Site  Ads  $39.95;  1 -Year  Ad  Renewals  $19.95! 

Rated  BEST  by  our  clients,  we  provide  you 
with  our  Quarterly  Newsletter  to  keep  you 
connected,  and  FREE  Ad  Tips  & Suggestions 
to  provide  you  with  the  tools  to  produce  the 
only  thing  you’re  looking  for...  RESULTS! 


Professional  Web  Site  Ads  created  by  talented 
New  York  Web  Designers  who  are  also  family 
members  and  friends  of  prisoners!  We’re 
connected  and  know  the  importance  outside 
friendships  and  relationships  hold  for  you. 

Our  staff  are  Photoshop  £r  Design  EXPERTS! 

Our  web  site  ads  and  customer  photos  are 
unrivaled  in  their  quality  and  appeal  to  the 
outside  public.  Flave  your  family  and  friends 
compare  us  to  the  others...  we’re  confident  you’ll 
want  to  work  with  us  if  you  know  the  difference! 


...  Just  a Few  of  the  EXTRAORDINARY  Benefits  our  Clients  Enjoy  ... 
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The  Political  Economy  of  Prison  and  Jail  Litigation 

by  Margo  Schlanger* 


This  article  explores  the  practical 
effects  of  the  prisoner  civil  rights 
docket  on  conditions  of  incarceration  for 
the  2.2  million  people  in  American  jails 
and  prisons  on  any  given  day.1  The  analy- 
sis takes  on  a great  deal  more  importance 
than  it  ideally  would  because  detention 
facility  litigation  is  unique  in  its  regulatory 
importance.  Whereas  in  most  other  areas 
of  governmental  activity,  other  account- 
ability mechanisms  have  pride  of  place,  we 
have  as  a polity  largely  failed  to  implement 
any  other  effective  regulatory  system  to 
govern  our  burgeoning  incarcerative  ap- 
paratus; at  least  in  many  states,  litigation  is 
just  about  the  only  reform  tool  available.  It 
is  unlikely  to  live  up  to  the  need.  But  what 
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is  suggested  below  is  that  in  a variety  of 
ways,  detention  litigation  at  least  pushes 
jail  and  prison  administration  in  the  right 
direction,  towards  more  rationality  and 
more  humane  conditions.  This  process  has 
been  undermined  by  the  Prison  Litigation 
Reform  Act,  passed  a decade  ago.  But  liti- 
gation remains  a vital  ameliorative  force 
for  improvement  if  not  radical  reinvention 
of  detention  policy. 

I.  The  Limits  of  Constitutional  Regulation 

An  investigation  of  detention  facility 
litigation  should  start  with  an  acknowl- 
edgement of  its  limits.  Jails  and  prisons 
are  only  lightly  regulated  by  the  U.S.  Con- 
stitution. The  Eighth  Amendment’s  ban 
on  “cruel  and  unusual  punishments”  sets  a 
low  bar  for  the  areas  of  prison  life  it  reach- 
es at  all.  Medical  care,  for  example,  need 
not  be  good,  or  even  non-negligent;  the 
Constitution  forbids  only  care  so  deficient 
as  to  constitute  “deliberate  indifference” 
to  the  health  of  those  incarcerated  in  jails 
and  prisons/  Due  process  requirements, 
too,  currently  reach  only  a limited  set  of 
prison  and  jail  actions:  As  commonly  held 
views  of  criminal  offenders  have  shifted, 
so  that  they  are  viewed  as  more  and  more 
wild  and  threatening,  the  recharacteriza- 
tion of  harsh  measures  as  “security” 
rather  than  summary  punishment  has 
moved  much  of  penal  administration 
beyond  the  scope  of  constitutional  over- 
sight. Sandin  v.  Connor,  in  which  the 
Supreme  Court  undid  much  of  the  penal 
due  process  revolution  of  the  1970s,  was 
merely  the  most  dramatic  confirmation  of 
this  ongoing  change.  And  in  other  areas 
of  constitutional  law,  the  ordinary  rules  in 
effect  outside  of  jail  and  prison  are  often 


softened  by  the  strong  deference  the  Su- 
preme Court  has  held  is  owed  to  detention 
facility  administrators/ 

In  addition  to  the  topics  for  which 
the  constitutional  constraints  are  loose, 
many  important  fields  are  left  entirely 
ungoverned  by  the  Constitution.  Indeed, 
because  the  Supreme  Court’s  case  law 
divide  the  judicially  enforceable  “minimal 
civilized  measure  of  life’s  necessities” 
and  the  unlawful  intentional  infliction 
of  extrajudicial  punishment,  on  the  one 
hand,  from  the  permissible  constraints  on 
prisoners  that  are  motivated  by  legitimate 
security  or  other  penological  concerns,  on 
the  other,  most  of  what  goes  on  in  prisons 
and  jails — or,  more  to  the  point,  what  does 
not  go  on — is  not  something  for  which 
anyone  answers  in  court.  The  presence 
or  absence  of  education,  employment, 
and  rehabilitative  programming;  general 
decisions  about  custody  level  or  security 
restrictions;  the  decision  about  where 
a prisoner  should  be  housed — all  are 
beyond  the  narrow  concerns  of  current 
constitutional  law  (and,  at  least  mostly, 
of  other  law  as  well). 

But  notwithstanding  the  law’s  narrow 
scope,  since  the  1 950s  people  in  prison  and 
in  jail  have  frequently  brought  lawsuits 
against  officers,  staff,  and  administrators. 
Even  if  litigation  is  not  a robust  form  of 
external  oversight  of  conditions  of  incar- 
ceration, in  many  states  it  is  just  about  all 
there  is.  Those  who  care  about  humane  jail 
and  prison  conditions  need  to  understand 
how  prisoners’  cases  work — in  particular, 
the  ways  in  which  jails  and  prisons  re- 
spond to  the  litigation. 

The  leading  topics  of  detention  facil- 
ity conditions  litigation  in  federal  court 
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are  physical  assaults  by  staff  or  by  other 
prisoners;  medical  and  mental  health  care; 
alleged  due  process  violations  relating  to 
disciplinary  sanctions;  and  more  general 
living-conditions  claims  relating,  for  ex- 
ample, to  nutrition  or  sanitation.  Less 
frequent  but  still  often  seen  are  complaints 
about  freedom  of  speech,  free  exercise  of 
religion,  and  access  to  courts  or  mail. 

There  are  two  very  different  cat- 
egories of  prisoner  civil  rights  lawsuits. 
The  much  much  larger  docket  consists 
of  suits  brought  by  individuals,  usually 
seeking  damages  but  sometimes  seeking 
an  individualized  kind  of  accommodation 
or  change.  A plaintiff  in  jail  might,  for 
example,  allege  a past  or  ongoing  failure 
to  treat  his  hepatitis,  and  seek  damages 
for  harm  suffered  or  appropriate  medi- 
cal care  going  forward.  Nearly  all  of  the 
many  thousands  of  cases  federal  and  state 
prisoners  file  each  year  are  of  this  type.  A 
smaller — but  equally  if  not  more  impor- 
tant— docket  consists  of  cases  involving 
larger  groups  of  plaintiffs,  for  example  the 
group  of  all  prisoners  in  a given  facility 
or  system  with  hepatitis.  Most  such  cases 
seek  injunctive  remedies,  which  obligate 
a facility  or  system  to  undertake  various 
reforms  going  forward.  (This  is  not  to  say 
that  group  damages  actions  are  unheard 
of — most  notably  in  a recent  large  crop  of 
jail  strip-search  cases.) 

II.  Group  Litigation 

Group  lawsuits  involving  jails  and  are 
prototypically  injunctive  lawsuits,  seeking 
some  kind  of  prospective  reform  of  condi- 
tions. They  always  involve  lawyers — often 
dedicated  prisoners’  advocates,  other 
times  pro  bono  or  even  appointed  counsel. 
They  are  extremely  expensive  to  litigate, 
for  both  sides,  and  have  grown  a great 
deal  more  so  in  recent  years.  For  example, 
a large  case  in  California  involving  the 
Pelican  Bay  prison  cost  plaintiffs’  counsel 
over  $1  million  in  actual  expenses  and 
took  them  many  thousands  of  hours  of 
time.  The  prisoners  do  not  pay,  so  it  is  the 
plaintiffs’  lawyers  who  bear  that  expense, 
though  if  they  win  or  settle,  their  fees — 
but  not  their  expenses — are  typically  paid 
by  the  defendants.  After  plaintiffs  won 
the  Pelican  Bay  lawsuit,  the  California 
Department  of  Corrections  was  assessed 
several  million  in  fees.  In  short,  the  group 
detention  facility  litigation  docket  looks 
a great  deal  like  other  types  of  civil  rights 


injunctive  practice. 

For  a large  number  of  prison  and 
jail  systems,  group  litigation  has  had  its 
effect  in  the  most  direct  way  possible — by 
a court  order,  reached  by  litigation  or 
negotiation  and  enforceable  by  contempt 
or  other  judicial  action  if  need  be.  At  last 
count,  in  2000  (for  prisons)  and  1999  (for 
jails),  Bureau  of  Justice  Statistics  data 
show  that  such  orders  governed  23%  of 
the  nation’s  state  prisons,  housing  39%  of 
state  prisoners,  and  13%  of  the  nation’s 
local  jails,  housing  31%  of  the  jail  popula- 
tion. These  orders  have  varying  profiles. 
They  can  apply  to  a win^  of  a facility 
(a  death  row,  for  example  ),  to  an  entire 
facility,  to  a group  of  facilities  within  a 
jurisdiction,  or  to  all  the  jurisdiction’s 
facilities.  " A single  order  can  govern  many 
areas  of  prison  life  and  policy,  one  very 
crucial  area  of  prison  policy  (say,  medi- 
cal care  ),  or  something  more  minor  in 
its  importance  (say,  telephone  service  ). 
An  order  regulating  the  imposition  of 
discipline  or  jail  menus  can  affect  every 
prisoner  in  a facility  very  deeply;  an  or- 
der setting  a minimum  frequency  for  the 
opportunity  to  shower  might  similarly 
affect  every  prisoner,  but  more  shallowly. 
An  order  requiring  some  exemption  from 
general  policy  to  adherents  of  a minor- 
ity religion  may  be  of  vital  importance 
to  just  a few  of  those  incarcerated  in  a 
facility.  Orders  can  matter  more  or  less 
to  the  authorities  in  charge  of  a facility, 
as  well,  depending  not  only  on  the  costs 
of  compliance  but  also  on  the  effects  on 
discipline,  morale,  and  the  like. 

Although  assessing  the  impact  of  the 
litigation  is  a complex  topic  well  beyond 
the  scope  of  this  article,  it  is  clear  that 
prisoners  have  gained  much  from  the  or- 
ders. For  example,  a case  study  of  Guthrie 
v.  Evans,  the  Georgia  State  Prison  case 
that  ended  in  1985,  summarized  its  posi- 
tive effects: 

“The  inhuman  practices  and  condi- 
tions at  [Georgia  State  Prison]  that  the 
special  monitor  described  in  1979  no  longer 
exist.  The  reign  of  terror  against  inmates 
has  ended.  Today,  guards  do  not  routinely 
beat,  mace,  and  shoot  inmates.  Inmates  and 
guards  no  longer  die  from  a lack  of  safety 
and  protection.  Guards  can  walk  the  cells 
without  having  to  carry  illegal  knives  and 
pickax  handles  to  protect  themselves.  The 
medical,  mental,  nutritional,  educational, 
and  recreational  needs  of  inmates  are  now 
provided  for.  . . . Those  changes  were  the 
result,  in  large  part  if  not  solely,  of  the 
Guthrie  litigation.” 
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Prison  memoirs  and  writings  confirm 
the  point.  For  example,  a 1979  article  by 
Wilbert  Rideau,  then  the  (prisoner)  editor 
of  the  Louisiana  State  Penitentiary’s  An- 
golite,  gave  credit  to  court  order  litigation 
for  reducing  sexual  violence: 

“While  [rapes]  used  to  be  a regular 
feature  of  life  here  at  the  Louisiana  State 
Penitentiary,  they  are  now  a rare  occur- 
rence. Homosexuality  still  thrives,  but 
the  violence  and  forced  slavery  that  used 
to  accompany  it  have  been  removed.  In 
1976,  Federal  District  Court  Judge  E. 
Gordon  West  ordered  a massive  crack- 
down on  overall  violence  at  the  prison, 
which  paved  the  way  for  the  allocation 
of  money,  manpower,  and  sophisticated 
electronic  equipment  to  do  the  job.  Since 
then,  any  kind  of  violence  at  all  between 
inmates  elicits  swift  administrative  reprisal 
and  certain  prosecution.  This,  more  than 
anything  else,  has  made  Angola  safe  for 
the  average  youngster  coming  into  the 
prison  today.” 

And  many — though  by  no  means 
all — other  sources  concur.  Moreover,  the 
effects  of  court  orders  are  by  no  means 
limited  to  the  systems  in  which  they  are 
entered.  Orders  cast  a marked  general 
deterrent  shadow  on  systems  hoping  to 
avoid  them.  And  they  have  had  a mimetic 
impact,  as  other  systems  imitated  them 
not  out  of  fear  but  rather  out  of  a more 
positive  interest. 

Prison  and  jail  officials  have  frequently 
been  collaborators  in  the  litigation.  If  they 
have  not  precisely  invited  it,  they  often 
have  not  contested  it.  And  as  earlier  work 
has  observed,  the  remedies  in  the  cases, 
frequently  designed  at  least  in  part  by  the 
defendants  themselves,  very  much  served 
what  at  least  some  of  those  defendants  saw 
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as  their  interests:  increasing  their  budgets, 
controlling  their  incarcerated  populations, 
and  encouraging  the  professionalization 
of  their  workforces  and  the  bureaucratiza- 
tion of  their  organizations."  As  one  jail 
administrator  put  it: 

“To  be  sure,  we  used  ‘court  orders’ 
and  ‘consent  decrees’  for  leverage.  We 
ranted  and  raved  for  decades  about  getting 
federal  judges  ‘out  of  our  business’;  but 
we  secretly  smiled  as  we  requested  greater 
and  greater  budgets  to  build  facilities, 
hire  staff,  and  upgrade  equipment.  We 
‘cussed’  the  federal  courts  all  the  way  to 
the  bank.”21 

Even  when  the  litigation  has  not 
simply  justified  a larger  budget,  it  has 
been  useful  to  prison  and  jail  administra- 
tors seeking  to  solidify  their  control  over 
their  organizations.  A prison  official  in 
Kentucky,  describing  a major  court-order 
case"  about  conditions  at  the  Kentucky 
State  Reformatory,  explained  that  the 
consent  decree  in  the  case  “changed  the 
whole  system.  It  made  the  system  unified. 
We  had  a cabinetwide  policy  and  then 
institution  policies  clarified  those.  . . . 
That’s  the  guideline  by  which  you  operate 
and  function.  . . . We  have  all  this  train- 
ing. The  training  uses  all  the  policies  and 
procedures,  explains  the  importance  of 
the  policies  and  procedures.”23 

The  decrees  have  professionalized 
and  bureaucratized  by  the  terms  they 
imposed,  but  also  by  their  impact  on  who 
was  interested  in  becoming  or  qualified  to 
become  an  administrator.  As  a prisoner 
involved  in  the  same  Kentucky  litigation 
observed: 

“But  you  know  what?  Guys  like  those 
old-time  wardens  can  never  be  warden  at 
LaGrange  any  more.  That’s  the  beautiful 
thing  about  that  consent  decree.  It  made 
that  system  so  damn  sophisticated  that  you 
just  can’t  walk  out  of  the  head  of  a holler 
in  Hazard,  out  of  the  logging  woods,  an’ 
walk  right  in  and  be  the  warden.”24 

In  short,  court  orders  have  had  an 
enormous  impact  on  the  nation’s  jails 
and  prisons,  both  by  the  regulating  they 
have  accomplished  directly  and  by  their 
indirect  effects. 

However,  this  effect  has  been  substan- 
tially undermined  by  the  Prison  Litigation 
Reform  Act,"  which  in  1996  made  it 
more  difficult  for  plaintiffs  either  to  win 
new  orders  or  to  defend  old  ones.  Taking 
advantage  of  their  new  opportunities  to 
terminate  longstanding  orders,  many  state 
prison  systems  now  have  few  facilities 
operating  under  any  court-ordered  regula- 
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tion.  For  example,  in  1995,  only  in  about  a 
fifth  of  states  did  correctional  authorities 
report  that  between  0 and  10%  of  state 
prison  population  was  housed  in  entities 
subject  to  court-order  regulation.  By  2000, 
a majority  of  state  prison  systems  indi- 
cated this  light  degree  of  coverage." 

Still,  the  threat  of  litigated  inter- 
vention remains  very  salient,  because 
important  and  highly  public  new  orders 
continue  to  be  entered.  In  California’s 
prison  system,  for  example,  the  entire 
medical  care  operation  came  under  re- 

27 

ceivership  in  2005  — the  most  intrusive 
court  order  regulation  possible,  in  which 
the  state’s  authority  was  given  to  a pri- 
vate party  appointed  by  the  court.  Court 
orders  may  no  longer  be  as  prevalent 
as  they  were,  but  they  remain  extremely 
important. 

III.  Individual  lawsuits:  Many  Lawsuits, 
Low  Plaintiffs’  Success  Rates. 

This  section  discusses  two  unusual 
features  of  the  docket  of  cases  brought 
by  individual  prisoners — its  combination 
of  a high  volume  of  lawsuits  and  very  low 
plaintiffs’  success  rates.  The  next  section 
continues  by  by  explaining  why  these  fea- 
tures matter.  (To  give  away  the  ending,  it 
is  because  of  plaintiffs’  low  success  rate 
that  detention  facility  civil  rights  lawsuits 
provide  so  little  by  way  of  compensation. 
And  the  combination  of  high  volume 
and  low  success  means  that  where  in 
most  other  arenas,  potential  defendants 
worry  mostly  about  winning  litigation, 
jail  and  prison  officials  are  equally  if  not 
more  concerned  with  avoiding  lawsuits 
altogether  and  efficient  processing  of  the 
ones  they  face.) 

Feature  1:  Many  Lawsuits.  It  is  a com- 
mon theme  in  law-and-order  discourse  to 
decry  prisoner  hyperlitigiousness;  politi- 
cians often  condemn  jailhouse  lawyers  and 
frivolous  prisoner  lawsuits.  The  charge  has 
its  origin  in  two  aspects  of  the  detention 
facility  docket  that  are  both  real  and  impor- 
tant— that  (unlike  most  litigation)  it  exists 
largely  in  federal  rather  than  state  court, 
and  that  when  prisoners  bring  lawsuits, 
whether  they  nominally  sue  an  officer,  a 
warden,  a sheriff,  or  the  state  director  of 
corrections,  the  defense  is  typically  handled 
by  the  relevant  governmental  jurisdiction, 
not  by  those  individuals.  In  fact  the  charge 
of  hyperlitigiousness  is  false;  on  average, 
prisoners  do  not  appear  to  file  civil  cases  at 
a higher  rate  than  non-prisoners,  once  one 
considers  state  as  well  as  federal  filings. 
But  what  is  true  is  that  because  jails  and 
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prisons  are  the  true  defendants  in  nearly 
all  correctional  civil  rights  litigation,  they, 
along  with  the  federal  courts,  face  an  ex- 
tremely high  volume  of  lawsuits,  a fact  with 
important  consequences  discussed  below. 

Feature  2:  Low  Success  Rates.  The  sec- 
ond important  feature  of  detention  facility 
civil  rights  litigation  that  contributes  to  its 
atypical  institutional  effects  is  that  the  vast 
majority  of  these  lawsuits  fail,  and  even 
those  that  do  succeed  tend  to  have  very  low 
damages.  To  use  one  year’s  outcomes  as 
an  example,  in  1995,  over  80%  of  prison- 
ers’ civil  cases  in  federal  district  court  were 
dismissed  rather  than  settled  or  tried  (the 
corresponding  figure  for  the  non-prisoner 
federal  docket  was  32%).  The  settlement 
rate  was,  likewise,  extremely  low  (6%  of 
cases,  compared  to  37%  in  other  case  types), 
as  was  the  plaintiffs’  trial  victory  rate  (10% 
of  trials,  compared  to  45%  for  other  case 
types’  plaintiffs).-  And  the  evidence  is  that 
prisoner  plaintiffs  have  been  faring  even 
worse  in  more  recent  years,  at  least  in  the 
cases  that  do  not  go  to  trial.  When  prison- 
ers do  win  or  settle  their-  cases,  the  damages 
tend  to  be  very  low.  In  1993,  for  example, 
prisoner  plaintiffs  won  100  federal  trials. 
The  median  award  among  them  was  only 
$1,000.  One  of  these  actions  resulted  in  a 
very  large  award;  $6.5  million.  The  average 
among  the  others  was  $18,800 — obviously 
much  higher  than  the  median,  indicating 
that  most  awards  were  very  small,  but  some 
few  were  substantially  higher. 

Neither  plaintiffs’  low  success  rates 
or  low  damages  are  surprising,  given  the 
limited  legal  rights  those  held  in  jail  and 
prison  can  enforce,  their  relatively  easy 
access  to  the  courts,  and  the  obstacles  to 


their  effective  litigation  or  settlement  of 
their  cases.  These  are  explored  below. 

a.  Limited  Legal  Rights.  As  already 
suggested,  the  Constitution  gives  those 
held  in  jails  and  prisons  only  limited  legal 
rights.  Even  under  Eighth  Amendment 
“cruel  and  unusual  punishment”  ju- 
risprudence, which  is  relatively  expansive 
compared  to  the  First  Amendment  or 
the  Due  Process  Clause,  current  doc- 
trine directs  judges  and  juries  to  focus 
less  on  the  actual  conditions  prisoners 
face  and  more  on  the  prison  officials’ 
mental  culpability.  So  plaintiffs  need  to 
persuade  the  judge  or  jury  of  more  than 
a bad  outcome,  more  than  a defendant’s 
knowledge  of  and  ability  to  prevent  that 
outcome,  more  than  negligence.  More- 
over, individual  government  officers  are 
immune  from  damages  suits,  even  for 
proven  constitutional  violations,  if  their 
conduct  was  not  objectively  unreasonable 
because  the  right  in  question  was  not 
“clearly  established.’”  These  extremely 
defendant -friendly  standards,  joined  with 
judge  and  jury  suspicion  and  dislike  of 
incarcerated  criminals,  have  made  prison 
and  jail  cases  extremely  hard  for  plain- 
tiffs to  win.  One  telling  piece  of  evidence 
is  the  high  rate  of  punitive  damages 
among  cases  in  which  prisoners  win  at 
trial — about  a quarter  of  all  correctional 
civil  trial  victories  include  a (usually 
small)  punitive  damage  award/  - This 
demonstrates  that  juries  are  reluctant  to 
award  damages  to  prisoners  except  for 
extremely  egregious  conduct. 

b.  Access  to  Courts.  But  while  courts 
and  their  fact-finders  use  very  strict  stan- 
dards for  liability  in  detention  facility 


civil  rights  cases,  prisoners  remain  able 
to  file  cases  fairly  easily.  Prisons  and  jails 
are  required  to  provide  prisoners  with 
pen,  paper,  mail,  and,  more  or  less,  a law 
library  or  other  assistance/’  Prior  to 
1996,  prisoners  were,  like  other  indigent 
plaintiffs,  exempt  from  filing  fees;  even 
since  1996,  they  are  allowed  to  hie  prior  to 
payment.  (The  court  then  bills  their  prison 
or  jail  account.  ) Since  they  nearly  always 
proceed  without  counsel,  prisoners  have 
essentially  no  other  litigation  costs. 

c.  Obstacles  to  Effective  Litigation 
and/or  Settlement.  At  the  same  time,  there 
are  numerous  features  of  the  institutional 
landscape  that  prevent  detention  facility 
civil  rights  plaintiffs  from  litigating  their 
cases  effectively,  and  simultaneously 
undermine  the  ordinary  incentives  for 
settlement: 

(i)  The  absence  of  counsel.  In  nearly 
96%  of  their  federal  civil  cases,  prisoners 
have  no  lawyer.  The  counseled  sliver  of 
the  docket  is  far  more  successful  for  its 
plaintiffs.  Among  cases  terminated  in 
2000,  counseled  cases  were  three  times 
as  likely  as  pro  se  cases  to  have  recorded 
settlements,  two-thirds  more  likely  to  go 
to  trial,  and  two-and-a-half  times  as  likely 
to  end  in  a plaintiff’s  victory  at  trial.  One- 
quarter  of  detention  facility  civil  rights 
settlements  and  one-third  of  plaintiffs’ 
trial  victories  occurred  in  the  four  percent 
of  cases  with  counsel. 

(ii)  Erroneous  assessments  of  case 
values.  Another  large  obstacle  to  settle- 
ment in  detention  facility  cases  is  the 
informational  advantage  possessed  by 
defendants,  the  more  experienced  and 
resourced  party.  This  may  sometimes 
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actually  promote  settlement  by  allow- 
ing defendants  to  get  off  cheap;  pro  se 
plaintiffs  may  “settle  big-money  cases  for 
peanuts.”  But  probably  more  often  the 
effect  runs  the  other  way:  Uncounseled 
prisoners  may  often  be  particularly  dis- 
inclined to  settle  for  small  amounts,  even 
where  a small  sum  is  very  reasonable  in 
light  of  the  expected  outcome  at  trial. 

(iii)  Low  litigation  expenses.  Another 
equally  important  obstacle  to  settlement  is 
the  low  cost  of  post-filing  litigation,  both  on 
the  part  of  plaintiffs  (who  have  essentially 
no  additional  costs)  and  defendants,  who 
do  not  usually  face  the  threat  of  expensive 
discovery  that  drives  other  litigants  to 
settle  cases.  As  for  other  litigation  costs,  for 
defendants  who  have  full-time  legal  staff 
(all  prisons,  and  some  jails),  the  marginal 
pretrial  litigation  cost  of  a typical  case  is 
minuscule.  Not  only  is  an  in-house  legal 
staff  less  expensive  than  outside  counsel, 
but  experienced  detention  facility  defense 
counsel  have  a variety  of  methods  for 
minimizing  their  time  outlay  in  low-prob- 
ability cases,  such  as  form  or  quasi-form 
pleadings  and  affidavits,  and  established 
relationships  with  detention  facility  person- 
nel so  that  one  phone  call  can  suffice  for  an 
investigation.  So  the  low  cost  of  not  settling, 
for  both  plaintiffs  and  defendants,  operates 
to  depress  the  settlement  rate  in  individual 
detention  facility  litigation. 

(iv)  High  settlement  costs.  The  expla- 
nation most  often  proffered  by  detention 
facility  officials  for  low  settlement  rates  is 
not  the  low  cost  of  not  settling,  described 
above,  but  the  high  cost  of  settling.  Many 
detention  system  department  heads  and 
attorneys  general  have  told  interviewers 
that  they  have  “no-settlement”  policies, 
even  if  they  have  to  fight  with  other  state 
officials  to  maintain  them.  For  example, 
Richard  Stalder,  head  of  the  Louisiana 
prison  system,  explained  several  years 
ago: 

“I  argue  with  risk  management 
people  on  this.  They  say,  ‘Just  give  the  guy 
the  pair  of  tennis  shoes,’  or  the  $100  or 
whatever.  That’s  the  traditional  risk  man- 
agement approach.  But  1 say,  once  you 
start  paying  on  a nuisance  basis,  you’re 
going  to  have  an  exponential  increase  in 
the  number  of  cases  filed.” 

(v)  The  antagonistic  milieu  of  deten- 
tion facilities.  Finally,  even  apart  from 
their  intuitions  about  the  likely  result 
on  future  filings  of  known  settlements, 
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many  detention  officials  simply  hate 
to  settle  cases.  The  former  head  of  cor- 
rections in  Utah  (who  now  works  as  a 
consultant  on  jail  and  prison  litigation) 
said  in  an  interview  a few  years  ago  that 
he  encouraged  his  staff  and  lawyers  “to 
be  warriors” — that  is,  to  fight  all  litigation 
tooth  and  nail.  He  was  proud,  he  said, 
that  “in  Utah,  we  treated  litigation  like 
a blood  sport — got  rid  of  all  the  lawyers 
who  were  the  least  bit  afraid  and  hired 
warriors.’”  Prisoners  and  their  keepers 
live,  obviously,  in  a uniquely  antagonistic 
milieu,  ft  makes  sense  that  correctional 
officers  and  those  who  are  socialized  into 
the  attitudes  of  correctional  officers  would 
think  of  settling  a case  as  “capitulating  to 
an  inmate” — an  outcome  that  undermines 
a prison’s  symbolic  and  perhaps  actual 
order.  And,  although  it  is  probably  a 
lesser  influence  on  the  low  settlement  rate, 
prisoners,  too,  are  participants  in  the  op- 
positional culture  of  their  prison  or  jail. 
If,  for  example,  the  goal  of  a lawsuit  is 
to  harass  detention  personnel  (as  some 
repeat  defendants  claim  is  common),  why 
settle?  Regardless  of  who  is  to  blame,  it  is 
clear  that  dialogue  between  pro  se  inmate 
plaintiffs  and  government  officials  is  both 
difficult  and  rare.  As  William  Bennett 
Turner,  lead  plaintiffs’  counsel  for  the 
trial  in  the  Ruiz  case  in  Texas,  wrote  in 
1979,  “[rjelatively  few  prison  cases  can 
be  settled,  primarily  because  meaningful 
negotiations  between  prisoners  acting  pro 
se  and  states’  attorneys  are  practically 
impossible.’” 

For  all  these  reasons,  then — defen- 
dants’ informational  advantage,  low 
litigation  expenses,  the  felt  incentive  effects 
of  settlement,  and  the  antagonism  endemic 
to  correctional  culture — it  is  almost  more 
surprising  that  any  pro  se  correctional  cases 
settle  than  that  so  few  do. 

d.  Low  Damage  Awards.  As  de- 
scribed above,  detention  facility 
litigation  joins  a low  rate  of  plaintiffs’ 
victories  and  settlements  with  extremely 
low  damages,  overall.  Why?  The  most 
obvious  hypothesis  is  that  prisoner  dam- 
ages are  small  because  the  harm  involved 
is  trivial.  But  this  is  belied  by  the  many 
accounts  of  grievous  harm  suffered  by 
prisoners  coupled  with  small  verdicts 
to  believe  it.  What  is  far  more  likely  is 
that  the  ordinary  rules  of  tort  damages 
are  limiting  compensation.  Unlike  unin- 
carcerated plaintiffs,  injured  prisoners 
who  remain  behind  bars  after  the  injury 
have  no  (or  very  low)  lost  wages  and 
no  medical  expenses.  So  it  is  simply  not 
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surprising  that  damages  are  low  even  in 
cases  involving  very  serious  injury.  It  is 
commonplace  that  juries  tend  to  give 
noneconomic  damages  that  are  cor- 
related with  the  economic  damages 
they  find/  This  approach  can  net  most 
prisoner  plaintiffs  virtually  nothing  in 
even  extremely  serious  cases.  Moreover,  it 
is  not  only  the  doctrine  of  damages  that 
depresses  verdict  amounts.  In  many  cases 
one  would  expect  juries  to  lowball  prison- 
ers’ nonwage  damages  as  an  expression  of 
disregard  for  them — even  when  liability 
is  clear  or  even  egregious.  For  pro  se 
cases,  a prisoner  who  is  together  enough 
to  succeed  in  persuading  a judge  or  jury 
on  liability  faces  all  the  more  skepticism 
about  the  magnitude  of  the  harm  he 
experienced.  Lawyers  who  handle  these 
detention  facility  cases  report  that 
these  obstacles  to  large  recovery  are  not 
completely  insurmountable.  For  example, 
in  cases  in  which  the  plaintiffs  are  the 
bereaved  relatives  of  dead  or  comatose 
prisoners,  a big  verdict  is  possible  if  the 
lawyer  is  able  to  focus  the  jury’s  attention 
entirely  on  the  outrageousness  of  the 
alleged  misconduct,  rather  than  on  the 
small  economic  losses.  But  these  kinds 
of  cases  are  not  typical,  and  it  takes  a 
good  deal  of  expertise  to  try  them  in  a 
way  that  neutralizes  the  ordinary  reac- 
tions of  jurors. 

IV.  Results  of  Individual  Damage  Actions: 
Lawsuit  Avoidance,  Liability  Avoidance. 

The  result  of  the  high  volume  of  law- 
suits coupled  with  plaintiffs’  low  success 
rate  and  low  damages  is  twofold.  First,  it 
reduces  the  litigation  system’s  compensa- 
tory function.  This  point  is  sufficiently 
self-evident  to  require  no  further  elabo- 
ration. Second,  it  shifts  jail  and  prison 
officials’  attention  somewhat  away  from 
liability  avoidance  to  lawsuit  avoidance. 
The  most  pressing  feature  of  individual 
detention  facility  civil  rights  litigation  for 
jail  and  prison  administrators  is  not  the 
risk  of  large  payouts.  After  all,  even  small 
payouts  are  quite  infrequent,  and  large 
payouts  are  rare  indeed.  What  is  more 
salient  for  detention  facility  officials  is  that 
the  court  filings  require  response. 

A.  Lawsuit  Avoidance.  Nearly  regard- 
less of  its  merits,  and  wholly  apart  from 
any  deterrent  effect  it  may  have,  litiga- 
tion requires  response.  Faced  with  large 
numbers  of  lawsuits  that  made  it  through 
pre-service  screening  (that  is,  the  round  of 
case  dismissals  done  by  judges  before  the 
defendants  are  even  notified  of  filings), 
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prison  and,  to  a more  limited  extent,  jail 
systems  developed  a set  of  institutional 
strategies  for  facilitating  processing  and 
response.  The  most  obvious  institutional 
move  is  to  dedicate  staff  to  the  problem. 
States  vary  in  their  precise  allocation  of 
staff  for  this  function,  but  all  have  both 
low-  and  high-level  personnel  who  spend 
significant  portions  of  their  time  dealing 
with  detention  facility  civil  rights  litiga- 
tion. There  are  lawyers  and  paralegals 
in  prison  departments  and  in  offices  of 
attorneys  general;  there  are  litigation  of- 
ficers, compliance  officers,  risk  assessment 
personnel,  and  others.  Even  jails,  which 
are  mostly  too  small  for  this  kind  of 
approach,  will  often  designate  one  per- 
son as  the  “litigation  officer”  in  charge  of 
coordinating  responses  to  filed  cases. 

The  consequences  of  having  dedi- 
cated staff  are  manifold.  Hired  to  respond 
to  litigation,  the  assigned  staff  also  act 
as  law  transmitters.  This  is  by  no  means 
simply  a technical  assignment.  Rather,  it 
involves  a kind  of  filtering  process;  given 
the  nearly  omnipresent  ambiguity  of 
legal  requirements,  staff  inevitably  must 
partially  construct  the  law  in  order  to  cre- 
ate a coherent  account  of  its  regulatory 
demands.  The  content  of  that  account  is 
as  much  about  organizational  and  inter- 
organizational  politics  as  it  is  about  what 
courts  or  legislatures  say.  As  in  other 
arenas  studied  by  other  researchers, 
some  detention  facility  compliance  per- 
sonnel may  exaggerate  the  “magnitude  of 
the  threat  posed  by  law  and  the  litigious- 
ness of  the  legal  environment”  in  order 
to  underscore  their  own  vital  role  within 
the  organization  and  enhance  their  pro- 
fessional standing.  Indeed,  sometimes 
this  inflation  effect  (combined  with  the 
predictable  fact  that  jobs  attract  people 
who  think  the  job  is  important)  means 
that  officials  assigned  to  ensure  compli- 
ance with  legal  norms  very  often  “tend  to 
become  internal  advocates  for  the  values 
that  the  practices  symbolize,”  ~ with  posi- 
tive result  for  constitutional  compliance. 

On  the  other  hand,  in  the  detention 
setting,  “compliance”  personnel  may  be- 
come jaded  to  the  constitutional  values 
they  are  designated  to  implement,  instead 
developing  a finely  honed  derision  for 
prisoner  complaints — in  part  to  ensure 
that  they  are  not  too  deeply  identified  with 
the  prisoners  by  their  colleagues.  It  was, 
for  example,  prison  compliance  personnel 
who,  at  the  behest  of  the  National  Associ- 
ation of  Attorneys  General,  put  together 
influential  lists  of  Top  Ten  Frivolous  Pris- 
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oner  Lawsuits  that  circulated  in  support 
of  the  1996  Prison  Litigation  Reform 
Act.  Many  of  the  examples  given, 
when  examined  by  federals  appeals 
court  judge  Jon  O.  Newman,  however, 
turned  out  to  be  false  or  exaggerated. 
It  may  be,  moreover,  that  compliance 
personnel  consciously  or  unconsciously 
try  to  discourage  complaints  rather  than 
address  their  causes.  So  prison  and  jail 
professionalization  and/or  specialization 
of  compliance  functions  are  surely  not 
inevitably  good  for  prisoners.  But  it  seems, 
generally  (more  precise  information  will 
have  to  await  further  research),  that  jail 
and  prison  compliance  personnel  are  on 
balance  apt  to  have  a pro-prisoner  influ- 
ence in  their  organizations. 

The  need  to  respond  to  litigation  does 
not  impact  only  staffing.  Just  as  important, 
systems  that  know  they  will  be  sued  doz- 
ens or  even  hundreds  of  times  each  year 
develop  practices  that  make  responding  to 
those  lawsuits  easier  and  more  routine.  In 
detention  facilities,  they  write  incident  re- 
ports, videotape  cell  extractions,  keep  easily 
copied  shift  logs  and  the  like.  And  they  de- 
velop written  policies  and  procedures  easier 
to  present  in  pleadings  and  testimony.  As 
law  professor  and  sociologist  Jim  Jacobs 
has  observed,  they  bureaucratize.  And,  as 
Jacobs  and  many  others  have  argued,  the 
impact  of  the  resulting  bureaucratization 
is  by  no  means  limited  to  litigation.  It  can 
entirely  transform  the  agency  in  question. 
(Again,  size  is  a crucial  variable  here.  For 
small  facilities,  including  most  jails  but  also 
many  prisons,  the  reminder  from  lawsuits 
to  maintain  the  bureaucratic  ability  to 
respond  can  be  quite  infrequent.)  Given 
that  pre-bureaucrat- 
ic  prison  regimes 
have  frequently,  to 
quote  political  sci- 
entist John  Dilulio, 

“bounced  between 


staff,  and  the  variety  of  practices  and  pro- 
cedures that  allow  supervisors  to  monitor 
line  officers.  Whether  such  policies  are  fol- 
lowed in  reality,  is  another  question. 

B.  Liability  Avoidance.  According 
to  the  usual  accounts  of  civil  rights 
litigation,  one  major  purpose  of  the  dam- 
age-awarding system  is  supposed  to  be  to 
“deter  government,  to  some  socially  opti- 
mal extent,  from  violating  constitutional 
rights  by  forcing  government  agencies  to 
internalize  the  costs  of  their  constitution- 
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ally  problematic  conduct.”  The  rarity  of 
substantial  judgments,  or  even  substantial 
settlements,  poses  a major  challenge  to 
any  defense  of  detention  facility  civil 
rights  litigation  based  on  its  deterrent  ef- 
fect. Detention  facility  litigation  payouts 
are  clearly  dwarfed  by  the  amount  of 
harm  caused  by  unconstitutional  conduct 
in  jails  and  prisons.  But  while  higher  and 
more  frequent  payouts  probably  would  be 
a stronger  deterrent,  the  near  certainty  of 
lawsuits  (and  consequent  need  to  produce 
an  accounting),  coupled  with  even  rare 
awards  of  damages,  sufficiently  publi- 
cized, keeps  the  threat  of  court  sanction 
real  and  salient. 

Of  course,  that  threat  works  only 
minimally  against  line  officers:  The 
near-universal  indemnification  of 
officers  by  their  employing  agencies 
prevents  the  threat  of  liability  from 
looming  too  large.  Prisoners’ judgments 
or  settlements  can  educate  officers  about 
what  kind  of  conduct  the  broader  world 
deems  unacceptable,  if  an  agency  under- 
takes to  inform  officers  about  them.  But 
education,  while  important,  can  only  do 
so  much.  More  coercive  line-officer  deter- 
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the  poles  of  anar- 
chy and  tyranny; 
between  the  Hobbes- 
ian  state  of  inmate 
predators  and  the 
autocratic,  arbitrary 
regime  of  iron-fisted 
wardens,  it  seems 
that  those  in  prison 
and  jail  are  better  off 
when  their  incarcer- 
ating facilities  have, 
for  example,  written 
policies,  stated  rules 
of  conduct  for  their 
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rence  depends  on  agency  commitment 
to  staff  training  and  discipline,  and  on 
the  variety  of  control  techniques  agen- 
cies commonly  use  to  bring  line-level 
governmental  employees  into  line  with 
agency  objectives. 

But  detention  agencies  at  least  often 
feel  and  care  about  the  threat  of  litiga- 
tion. Finally,  then,  we  get  to  the  final 
and  most  interesting  question:  What  do 
they  do  about  it?  This  is  hard  to  answer, 
because  prison  administrators,  if  not  jail 
administrators,  tend  to  deny  just  about 
any  effect  of  litigation.  Prison  admin- 
istrators have  something  of  a mantra 
that  they  worry  more  about  good  pro- 
fessional practice  than  about  litigation. 
For  example,  according  to  the  head  of 
the  National  Institute  of  Corrections 
prisons  division,  at  national  meetings  of 
state  prison  department  directors,  deputy 
directors,  and  wardens,  “They  don’t  talk 
about  lawsuits;  they  talk  about  good 
correctional  policy.  People  aren’t  run- 
ning around  afraid  of  lawsuits — that’s  at 
most  a tertiary  motive.”  Pushed  a little 
on  specifics,  prison  policymakers  admit 
to  occasionally  changing  policies  because 
of  litigation,  but  only  when  the  litiga- 
tion educates  them  on  good  professional 
practice  in  a previously  under-examined 
area,  or  alerts  them  to  a previously  hid- 
den organizational  variance  from  good 
professional  practice.  This  occasionally 
happens,  they  say,  with  court- order  cases. 
But  for  individual  litigation,  they  describe 
this  effect  as  extremely  rare/ 

More  detailed  inquiry  into  particu- 
lar policy  changes  at  particular  agencies 
suggests,  however,  that  changes  in  prison 
policy  to  fend  off  or  respond  to  the  pos- 
sibility of  damage  actions  are  less  unusual 
than  interview  subjects  were  willing  to 
admit.  For  example,  several  large  dam- 
age verdicts  against  the  Federal  Bureau 
of  Prisons  relating  to  prisoner  suicides 
prompted  high-level  policy  review  of  sui- 
cide prevention  policies  and  practices. 
And  observers  not  as  highly  placed  in 
prison  hierarchies  regularly  attribute 
policy  changes  to  fear  of  liability,  as  when 
a journalist  who  spent  a year  undercover 
as  a line  officer  in  New  York’s  Sing  Sing 
prison  attributed  the  state’s  increased 
willingness  to  protect  prisoners  from  each 
other  to  fear  of  liability.  The  frequency 
of  rape  at  Sing  Sing  has  gone  down,  the 
author  says,  because  “[ijnmates  who  ask 

June  2007 


for  protection  but  fail  to  get  it  can  make 
expensive  claims.”  “ 

It  is  possible,  then,  that  the  denials  of 
deterrent  impact  one  hears  from  prison 
officials  are  simply  disingenuous.  More 
likely,  however,  is  that  while  prison 
officials  are  clearly  not  telling  the  entire 
story,  one  should  take  seriously  what 
many  such  officials  say  so  often — that 
they  do  not  feel,  phenomenologically, 
that  they  accede  to  litigation’s  pressure  by 
straying  from  good  correctional  practice, 
but  are  instead  influenced  by  litigation’s 
incentives  only  when  liability  reduction 
coincides  with  professional  norms. 

This  is  not  to  say,  however,  that  liti- 
gation has  not  been  influential.  The  very 
reason  that  overlap  of  court-announced 
constitutional  norms  and  professional 
norms  is  common  is  that  the  evolution 
of  good  professional  practice  in  deten- 
tion has  been  greatly  influenced  by  court 
cases,  and  vice  versa.  As  organizational 
theorists  propose  more  generally:  “Or- 
ganizations and  rule  environments  rarely 
encounter  each  other  autonomously  and 
confrontationally.  Rather,  both  are  consti- 
tuted together,  as  part  of  a larger  process 
of  institutional  ‘structuration.’”  This 
insight  certainly  holds  true  in  the  area 
of  detention.  Perhaps  most  generally, 
constitutional  doctrine  governing  prisons 
and  jails,  as  in  so  many  areas,  requires  the 
kind  of  means-ends  rationality  that  is 
most  consistent  with  (if  it  does  not  actu- 
ally require)  bureaucratic  organization, 
with  some  degree  of  top-down  command 
and  control.  And,  sure  enough,  this  is 
the  most  basic  requirement  of  current 
professional  practice  as  well.  Indeed,  the 
American  Correctional  Association’s  jail 
and  prison  accreditation  standards  focus 
heavily  on  written  policies,  a feature  that 
critics  complain  causes  standards  to  lack 
substantive  bite. 

By  comparison  with  prison  adminis- 
trators, jail  administrators  seem  far  less 
reluctant  to  admit  that  they  frequently 
have  changed  policies  and  practices  nearly 
entirely  because  of  individual  lawsuits. 
Jail  administrators  concede  their  own 
concern  about  damages  exposure  and 
admit  that  this  anxiety  has  led  them  with 
some  regularity  to  alter  their  jails’  opera- 
tions, even  when  they  don’t  agree  with  the 
change  as  a matter  of  policy.  As  one  jail 
director  said  in  an  interview,  “We’re  not 
doing  things  out  of  beneficence.  If  we’re, 
say,  serving  inmates  special  meals,  that’s 
because  we’ve  been  sued.”  Many  sources 
seem  to  confirm  jail  administrators’  ten- 
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dency  to  worry  about  damage  actions.  For 
example,  the  National  Institute  of  Justice’s 
Large  Jail  Network’s  newsletter  and  con- 
ferences frequently  canvas  topics  related 
to  damage  liability,  and  the  American  Jail 
Association  features  legal  training  at  all  of 
its  conferences.  Similar  discussions  seem 
not  to  occur  in  prison  fora,  and  the  Ameri- 
can Correctional  Association  offers  very 
little  training  focusing  explicitly  on  civil 
rights  liability  reduction.  In  interviews 
and  other  encounters  with  jail  officials, 
they  frequently  complain  about  the  law’s 
impact  on  jail  operations. 

Why  is  there  a greater  feeling  of 
coercion  and  more  expressed  resentment 
of  litigation  among  jail  officials?  These 
sentiments  do  not  simply  reflect  a lack 
of  public  relations  polish,  although  that 
is  certainly  in  play.  Rather,  several  deeper 
distinctions  may  cause  this  difference.  One 
reason  is  that  jails  are  far  less  professional- 
ized than  are  prisons.  One  would  expect, 
then,  a less  thorough  identification  by  jail 
administrators  with  coevolving  standards 
of  professional  corrections  practice  and 
legal  compliance.  In  addition,  when  steps 
that  can  minimize  liability  exposure  cost 
real  money,  jails  and  prisons  are  very 
differently  situated.  Prisons,  which  get 
their  money  from  state  legislatures,  have 
the  usual  kinds  of  public  agency  budget- 
ary limits.  But  sheriffs  are  even  more 
limited  financially,  because  their  budgets 
are  set  by  a competing,  and  more  fiscally 
constrained,  governmental  entity — their 
county  commissions.  Finally,  sheriffs  gen- 
erally would  prefer  to  spend  their  limited 
budgets  on  street  services  rather  than  on 
jails,  because  that  is  where  expenditures 
are  visible  to  the  constituents  on  whose 
votes  they  depend  for  reelection. 

The  final  reason  that  jail  administra- 
tors feel  more  threatened  by  litigation 
is  that  they  are  more  threatened  by  it, 
because  jail  litigation  is  likely  to  pose  a 
larger  risk  in  terms  of  both  probability 
and  magnitude  of  liability.  Although  jails 
face  fewer  cases  in  relation  to  their  daily 
population,  there  are  abundant  reasons 
to  think  that  jail  cases  are  more  serious, 
on  average,  than  prison  cases  are,  and 
that  jails  pay  out  more  money,  propor- 
tionately, than  prisons  do.  First,  jails  are 
more  dangerous  than  prisons,  in  large 
part  because  of  the  primary  operational 
difference  between  the  two  types  of  facili- 
ties: Prisons  take  and  hold  prisoners  while 
jails  take  and  release  them.  This  extremely 
fast  turnover  makes  jails  inherently  more 
chaotic.  More  generally  comparing  jails 
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to  prisons,  classification  of  those  in  jails 
is  more  haphazard,  jail  routines  are  less 
regular,  jail  time  is  more  idle,  and  jail  in- 
mates are  more  likely  to  be  in  some  kind 
of  crisis.  People  held  in  jail  are  also  more 
likely  to  be  vulnerable  to  harm  in  many 
ways — mentally  ill,  inexperienced  with 
incarceration,  drunk  or  high,  or  suicidal. 
In  sum,  one  reason  that  jail  officials  seem 
more  concerned  about  litigation  than  do 
prison  officials  is  that  the  jails  are  worse 
places  than  prisons.  A second  source  of 
jail  officials’  anxiety  is  an  extra  dollop 
of  litigation  exposure:  Jail  prisoners  can 
suffer  vastly  greater  economic  harm  than 
prison  inmates,  if  they  are  employed  or 
employable  and  lose  wages  because  of  an 
injury  inflicted  in  jail,  or  if  they  need  to 
pay  for  medical  care.  Third,  jail  prisoners 
are  potentially  more  sympathetic  figures 
to  decision-makers,  because  they  are 
not  necessarily  convicted  criminals,  and 
because  their  offenses,  even  if  eventually 
proven,  may  be  quite  minor.  Fourth,  jail 
prisoners  have  somewhat  less  trouble 
finding  lawyers,  since  they  often  can  look 
after  they  get  out.  In  some  (though  by  no 
means  all)  large  urban  centers,  lawyers  in 
the  personal  injury  bar  regularly  take  on 
jail  cases,  or  even  specialize  in  jail  and  po- 
lice cases.  Fifth,  observers  report  that  jail 
lawyers  are  often  less  experienced  and  less 
expert  litigators  than  are  prison  lawyers, 
in  part  because  the  job  of  county  counsel 
has  traditionally  been  a patronage  reward 
for  supporters  of  county  powerbrokers. 
“In  jails,”  says  Bill  Collins,  the  editor  of 
the  Correctional  Law  Reporter,  who  fre- 
quently trains  jail  officials  on  legal  issues, 
“there’s  lots  of  learning  the  hard  way.” 
Finally,  demographic  differences  between 
jails  and  prisons  can  augment  the  differ- 
ential levels  of  liability  exposure.  Whereas 
prison  inmates  are  disproportionately 
housed  in  rural  areas,  large  jails,  which 
house  most  of  the  prisoners  (and  prob- 
ably defend  most  of  the  lawsuits),  are  in 
urban  areas.  Urban  juries  may  be  more 
openhanded  to  plaintiffs  than  rural  juries 
are  and,  in  any  event,  are  widely  believed  to 
be  so,  which  increases  settlement  pressure 
regardless  of  the  true  state  of  affairs. 

For  all  these  reasons,  it  seems  very 
likely  that  jail  damage  actions  gener- 
ally pose  a larger  risk  of  liability — and 
of  high  damages — than  prison  cases 
do,  and  experienced  participants  in  the 
litigation  system  think  that  this  is  in  fact 
the  situation.  Unfortunately,  there  are  no 
systematic  data  available  with  which  to  do 
a thorough  comparison.  But  checks  of  all 
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damage  awards  from  cases  filed  in  1993 
show  that  one-third  are  from  jail  cases, 
which  is  probably  quite  disproportionate 
to  the  portion  of  cases  filed  by  plaintiffs 
from  jails. 

Larger  liability  risk  obviously  puts 
pressure  on  jails  to  settle.  Moreover, 
recalling  the  reasons  for  the  low  settle- 
ment rate  in  detention  facility  litigation 
in  general,  one  would  expect  jails  to 
settle  proportionally  more  cases  for  more 
money  than  prisons  do.  Small-  and  me- 
dium-sized jails  do  have  full-time  lawyers, 
so  they  pay  a far  higher  marginal  cost  to 
litigate.  Jail  prisoners  mostly  get  out — so 
they  do  not  necessarily  tell  each  other 
about  settlements,  which  lowers  the  cost 
of  settling  for  jail  administrators.  Jail  de- 
fense counsel,  whether  employed  by  their 
counties  more  generally  or  private  lawyers 
on  retainer,  are  less  socialized  into  the 
world  ofdetentions,  so  their  ideas  about 
settlements  are  less  oppositional.  And, 
finally,  jail  plaintiffs’  readier  access  to 
lawyers  means  not  only  that  the  cases  are 
more  serious,  but  also  that  the  plaintiffs 
are  more  likely  to  understand  the  actual 
value  of  their  cases. 

At  the  end  of  the  day,  then,  both  jail 
and  prison  systems  do  indeed  respond 
to  the  salient  threat  of  serious  damages 
liability.  If  prison  administrators  are  to 
be  believed,  litigation’s  deterrence  of 
unconstitutional  conduct  by  prison  agen- 
cies is  effective  mostly  around  the  edges. 
This  article  has  argued,  however,  that 
this  understates  the  role  of  litigation, 
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in  part  because  prison  administrators 
are  not  admitting  all  that  goes  on,  and 
in  part  because  the  “good  professional 
practice”  prison  administrators  espouse  is 
itself  partially  a product  of  the  litigation 
system.  In  any  event,  in  jails  the  liability 
threat  has  been  sharper,  and  the  identifi- 
cation with  professional  norms  weaker. 

V.  Conclusion 

There  are  sharp  limits  to  the  ability 
of  prison  and  jail  litigation  to  improve 
conditions  of  confinement.  Non-litiga- 
tion oversight  mechanisms,  in  addition 
or  instead,  might  well  work  better  than 
litigation  alone.  But  both  individual  and 
group  litigation  have  for  many  years 
served  a noticeable  regulatory  function, 
pushing  administrators  at  least  to  con- 
form their  practices  with  the  (admittedly 
minimal)  constitutional  floor.  The  PLRA 
has  undermined  this  effect  to  some  extent, 
but  litigation  remains  a useful  regulatory 
tool.  PI 
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PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~ J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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As  this  issue  goes  to  press  we  are 
finishing  the  revamped  PLN 
website  which  will  have  all  the  great 
content  our  previous  site  did  as  well  as 
still  more  briefs,  publications,  reports  and 
cases  than  our  previous  website  did.  The 
feedback  we  received  from  users  about  our 
old  site  was  that  it  was  not  as  easy  to  use  as 
many  had  hoped.  The  new  site  has  many 
new  search  capabilities  and  is  much  more 
user  friendly,  more  visually  appealing  and 
better  designed. 

It  has  all  back  issues  of  PLN  in  both 
a PDF  format  and  also  in  a searchable 
database.  PLN’s  website  has  thousands 
of  prison  and  jail  court  cases  and  other 


From  the  Editor 

by  Paul  Wright 

information,  far  beyond  what  the  maga- 
zine can  publish  in  print  format.  Visit 
our  website  at  www.prisonlegal news.org. 
For  prisoners  who  do  not  have  internet 
access,  encourage  friends  and  family 
members  to  visit  our  site  as  well. 

The  upcoming  PLN  anthology,  Pris- 
on Profiteers  is  on  schedule  to  be  available 
at  the  beginning  of  the  new  year  from  the 
New  Press  and  PLN  will  be  distributing 
it  as  well.  The  book,  which  is  edited  by 
myself  and  Tara  Herivel,  examines  who 
actually  benefits  from  current  US  policies 
of  mass  incarceration.  We  will  announce 
details  and  availability  as  the  publication 
date  gets  closer. 


The  cover  story  of  this  issue  of  PLN 
examines  the  history  and  outcomes  of 
prison  litigation  an  contains  useful  insights 
and  analysis  explaining  trends  and  issues  in 
prison  litigation.  Beyond  the  scope  of  the 
article  is  the  fact  that  the  prisoner  rights 
movement  is  so  dependent  on  litigation, 
which  is  a reflection  of  how  weak  it  is  po- 
litically, as  a movement.  The  executive  and 
legislative  branches  of  government  have 
largely  abdicated,  at  the  national,  local  and 
state  level,  any  meaningful  leadership  role 
in  the  criminal  justice  system.  A situation 
that  is  unlikely  to  improve  any  time  soon. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 


Florida’s  Broward  County  Jail:  Abuse  and  Misconduct  As  Usual 


Despite  Florida’s  Broward  County 
jail  (BCJ)  being  under  the  su- 
pervision of  a court-appointed  monitor, 
recent  incidents  reveal  prisoners  are  still  at 
danger.  BCJ  has  been  under  supervision 
since  a 1994  consent  decree  that  settled  a 
conditions  of  confinement  lawsuit  filed 
over  thirty  years  ago.  See:  Carruthers  v. 
Jenne,  USDC  SD  FL,  Case  No.  76-6086- 
CIV-WMH.  “One  would  think  that  thirty 
years  is  plenty  of  time  to  get  it  right,  but 
BSO  [the  Broward  Co.  Sheriff’s  Office] 
can’t  get  it  right.  So  the  case  goes  on,” 
said  Broward  Public  Defender  Howard 
Finkelstein. 

The  court-appointed  monitoring  did 
not  help  Dana  Clyde  Jones,  44,  who  was 
found  lying  in  a pool  of  clotted  blood 
on  BCJ’s  seventh  floor  on  December  16, 
2005.  As  of  June  2006  he  remained  hos- 
pitalized with  extreme  brain  damage;  he 
is  not  expected  to  recover.  Jones  suffered 
from  severe  mental  illness  and  was  jailed 
for  punching  his  elderly  mother. 

“We  want  to  determine  first  why  a 
prisoner  with  a serious  mental  illness  was 
housed  where  he  was  housed,”  said  Eric 
Balban,  a Washington  D.C.  attorney  at 
the  ACLU’s  National  Prison  Project.  “We 
want  to  know  how  someone  could  suffer 
this  kind  of  extensive  beating  and  no  one 
apparently  witnessed  it.” 

DCJ  Deputy  Derrick  Gordon  in- 
formed a supervisor  that  a prisoner 
told  him  that  Jones,  a white  man,  was 
“jumped”  by  black  prisoners  after  he 
made  “racial  remarks”  directed  at  two 


by  David  M.  Reutter 

black  deputies.  However,  according 
to  a jail  log-book  entry,  Jones  had  an 
altercation  with  a guard  and  received 
a disciplinary  write-up  for  using  vulgar 
language  about  an  hour  before  he  was 
found  badly  injured. 

Jones’  family  was  not  notified  of  his 
condition  and  hospitalization  until  six 
days  later.  Initially,  DCJ  staff  said  Jones 
had  been  injured  in  a slip-and-fall  acci- 
dent. To  literally  add  insult  to  injury,  the 
Sheriff’s  Office  officially  released  Jones 
from  custody  on  December  22  while  he 
was  in  a coma  at  the  hospital,  shifting  the 
cost  of  his  medical  care  to  his  family. 

Another  violent  incident  occurred 
on  May  5,  2004  that  had  many  wonder- 
ing if  a guard  jumped  a prisoner  or  it  if 
was  the  other  way  around.  Two  things 
are  certain:  There  were  conflicting  sto- 
ries and  the  prisoner,  Alvin  Bell,  32,  was 
charged  and  prosecuted. 

Steve  J.  Martin,  the  federal  monitor 
overseeing  BCJ,  wrote  that  the  “na- 
ture and  extent”  of  Bell’s  injuries  were 
“evidence  of  unnecessary  and  exces- 
sive force.”  Bell  said  he  was  naked  and 
handcuffed  when  the  guard  attacked 
him.  The  guard  involved,  Gene  Miller, 
54,  contended  “I  did  nothing  but  take  a 
beating.”  According  to  an  article  in  the 
Miami  Herald , Martin  found  that  the 
Sheriff’s  investigation  was  “seriously 
flawed”  and  that  Bell,  not  Miller,  had 
been  injured. 

The  incident  occurred  during  a 
strip  search  in  a supply  closet  at  BCJ. 


Miller  claims  he  never  called  Bell  a 
“sissy”  and  “faggot,”  but  prisoners  who 
passed  a polygraph  test  say  he  did.  Some 
of  the  physical  evidence  was  discarded  or 
not  preserved  in  its  original  state.  Miller, 
who  claimed  he  sustained  a fractured 
jaw  and  eye  socket,  had  no  apparent 
injuries  at  a hospital  emergency  room 
examination. 

Nonetheless,  Bell  was  charged  with 
battery  on  a law  enforcement  officer  and 
resisting  a law  enforcement  officer  with 
violence.  While  Miller  said  he  never  used 
excessive  force  on  Bell,  he  was  forced  to 
leave  his  previous  position  as  a Captain 
with  the  Florida  Dept,  of  Corrections  after 
seven  “use-of-force”  incidents  resulted  in 
four  prisoner  injuries  between  1999  and 
2001. 

Bell  went  to  trial  on  March  6,  2007. 
The  jury  acquitted  him  of  the  battery 
charge  and  found  him  guilty  of  misde- 
meanor resisting  without  violence.  The 
jury  wasn’t  informed  that  Bell,  who  was 
wheelchair-bound,  could  no  longer  stand 
or  walk  due  to  his  severe  injuries.  He  was 
immediately  released  based  on  time  served. 
Miller  retired  from  the  Sheriff’s  Office  in 
March  2006  and  now  works  for  a police 
department. 

Concerning  other  cases  involving  use 
of  force  at  the  jail,  attorneys  who  represent 
BCJ  prisoners  in  the  consent  decree  stated 
that  use  of  force  incidents  were  “problem- 
atic” in  31  cases  between  September  2004 
and  September  2005.  One  of  those  cases 
involved  a female  prisoner  who  was  struck 
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3 to  5 times  in  the  head  after  she  broke 
free  from  a male  deputy  after  repeatedly 
asking  to  use  a bathroom. 

Also  problematic  is  the  way  the 
Sheriff's  Office  investigates  such  inci- 
dents. According  to  the  State  Attorney’s 
office,  from  2000  to  2006,  62  cases  of 
alleged  excessive  force  by  BCJ  depu- 
ties were  referred  for  prosecution.  Sixty 
were  dropped  due  to  lack  of  evidence. 
Further,  between  Jan.  2001  and  Sept. 
2005,  only  three  internal  investigations 
by  the  Sheriff’s  Office  found  violations 
of  the  jail’s  use  of  force  policy  by  depu- 
ties, resulting  in  discipline  that  included 
counseling,  a one-day  suspension,  demo- 
tion and  reprimands. 

There  is  no  independent  oversight 
of  internal  jail  investigations.  “I  don’t 
think  BSO  can  fairly  investigate  BSO,” 
said  Public  Defender  Floward  Finkel- 
stein.  When  internal  affairs  investigations 
are  conducted,  the  results  go  to  BSO’s 
1 1 -member  professional  standards  com- 
mittee, which  reviews  the  evidence.  The 
committee  is  composed  of  seven  of  the 
Sheriff’s  top  administrators  and  staff 
members,  and  three  non-BSO  employ- 
ees. Of  the  three  non-BSO  members, 
two,  Marta  Prado  and  David  Rush,  are 
longtime  political  friends  of  Sheriff 
Ken  Jenne.  Rush  served  on  the  Sheriff’s 
Foundation  of  Broward,  while  Prado 
is  married  to  the  Sheriff’s  former  law 
partner,  former  state  Attorney  General 
Robert  Butterworth. 

Regardless,  BSO  spokesman  Elliot 
Cohen  stated,  “There  is  no  problem  of  ex- 
cessive force  in  our  jails.”  Then  again,  with 
such  conflicts  of  interest  in  investigating 
those  incidents,  how  would  he  know? 

Besides  allegations  of  excessive  force, 
there  has  been  other  staff  misconduct  at 
the  Sheriff’s  Office.  On  January  27,  2006, 
Stephen  Gude,  a civilian  supervisor  at 
the  North  Broward  jail  commissary,  was 
charged  with  one  felony  count  of  offi- 
cial misconduct.  Fie  is  accused  of  filing 
false  payroll  records  for  almost  $5,000 
in  overtime  pay  that  he  didn’t  work,  and 
allowing  other  employees  to  do  likewise. 
Up  to  six  other  staff  members  in  the  jail’s 
commissary  unit  have  been  implicated. 
Gude  resigned  on  February  2,  2006.  “I 
can’t  believe  that  after  going  to  work  for 
the  sheriff’s  office  I get  an  arrest  record,” 
he  said. 

In  another  incident  involving  mis- 
conduct by  jail  staff,  a lawsuit  was  filed 
against  BSO  on  August  2006  alleging 
that  the  Sheriff’s  Office  illegally  recorded 
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attorney-client  conversations.  Over  a 
two-week  period  jail  employees  recorded 
all  phone  calls,  including  privileged  calls 
between  prisoners  and  their  lawyers.  A 
BSO  official  claimed  the  recording  was 
due  to  a “glitch”  in  the  phone  system, 
and  only  one  attorney  call  had  been 
recorded.  The  lawsuit,  filed  by  attorney 
Stuart  Davidson,  is  still  pending;  on 
March  30,  2007  the  District  Court  de- 
nied the  county’s  motion  to  dismiss.  See: 
Sawchuck  v.  Jenne,  USDC  SD  FL,  Case 
No.  06-01182-Civ. 

The  problems  in  the  Broward  Co. 
Sheriff’s  Office  may  reach  as  high  as  Sher- 
iff Jenne  himself:  Federal  prosecutors  are 
investigating  whether  Jenne  defrauded  the 
public  under  the  “honest  services  mail  and 
wire  fraud”  sections  of  federal  law. 

The  probe  began  with  subpoenas 
for  Jenne’s  bank  records  and  those  of 
other  BSO  employees.  The  investigation 
started  after  mainstream  media  exposed 
the  Sheriff’s  moonlighting  activities, 
which  consisted  of  Jenne  acting  as  a se- 
curity consultant  for  a BSO  vendor  and 
a company  advising  the  Seminole  Indian 
tribe.  Then-Governor  Jeb  Bush  ordered 
the  Florida  Dept,  of  Law  Enforcement 
to  investigate  the  Sheriff. 

One  of  Jenne’s  longtime  secretaries, 
Marian  Yoka,  advised  prosecutors  of  a 
$20,000  loan  that  she  had  facilitated  as 
an  intermediary  between  Jenne  and  an 
acquaintance.  The  Sheriff  signed  a prom- 
issory note  to  repay  the  loan;  however,  he 
failed  to  claim  the  loan  on  financial  dis- 
closure forms  that  must  be  filed  with  the 
State  Commission  on  Ethics.  The  question 
is  did  the  third  party  receive  any  special 
favor  for  the  loan. 

Jenne’s  bank  records  revealed  that  he 
received  $64,000  for  his  outside  work  ac- 
tivities. The  bulk  of  that  money,  $60,000, 
came  from  T&M  Protection  Resources 
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of  New  York,  a company  that  advises 
the  Seminole  tribe,  in  connection  with 
assessing  the  tribe’s  police  force  before 
they  opened  a new  casino. 

The  other  $4,000  came  from  Innova- 
tive Surveillance  Technologies,  a BSO 
vendor,  for  the  development  of  manuals 
to  train  the  Barbados  police  force.  Three 
BSO  deputies  wrote  up  anti-terrorism  and 
drug  training  lesson  plans  while  on  duty; 
power  point  presentations  and  other  les- 
son plans  were  designed  by  an  on-duty 
crime  analyst,  who  also  charged  overtime 
for  the  project. 

When  it  came  time  to  do  the  actual 
training,  seven  deputies  took  BSO  com- 
puters, training  tapes,  satellite  phones 
and  radios  to  Barbados  in  January 
2004.  Innovative  Surveillance  paid 
each  deputy  $1,000,  in  addition  to  the 
Sheriff’s  fee. 

A federal  grand  jury  is  presently 
considering  evidence  against  Jenne  to 
determine  if  he  used  his  public  office  for 
personal  gain,  received  unlawful  compen- 
sation or  violated  the  public  trust.  Jury 
members  have  heard  from  Jenne’s  two 
secretaries;  former  BSO  Lt.  Col.  Gary 
Moore,  who  is  now  a consultant  for  the 
Sheriff;  two  BSO  vendor  companies; 
and  the  chairman  of  T&M  Protection 
Resources. 

If  the  grand  jury  determines  that 
criminal  charges  are  warranted,  and 
Sheriff  Jenne  is  prosecuted  and  convicted, 
he  too  could  be  echoing  Stephen  Gude’s 
ironic  remark  regarding  his  employment 
with  the  Sheriff’s  Office.  Jenne  has  been 
dogged  by  allegations  of  corruption,  orga- 
nized crime  ties  and  cronyism  throughout 
his  entire  law  enforcement  career  as  a 
prosecutor,  sheriff  and  legislator.  To  date, 
nothing  has  stuck.  P 

Sources:  Sun-Sentinel,  Miami  Herald 
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Suicides  Plague  Wisconsin  Jails; 
Attempted  Suicide  Suit  Settles  for  $13.1  Million 


There  has  been  a rash  of  suicides 
in  Wisconsin  jails,  including  six 
in  2005  and  four  in  the  first  half  of  2006. 
One  jail,  in  LaCrosse  County,  experienced 
prisoner  suicides  in  1997,  2002,  2005  and 
2006.  La  Crosse  County  Sheriff  Mike 
Weissenberger  blamed  the  problem  on 
the  depressing  character  of  jail  and  the 
fact  that  jails  have  become  mental  health 
facilities,  referring  to  the  defunding  of 
mental  health  centers  during  the  Regan 
years  that  led  to  an  influx  of  people  into 
jails  who  should  have  been  patients,  not 
prisoners. 

“I  think  there’s  a mental  health  prob- 
lem throughout  out  community,  and,  yes, 
there  is  a mental  health  problem  in  our 
jail,”  said  Weissenberger.  “They  need  to 
find  places  to  put  people  that  have  mental 
health  issues  that  don’t  need  to  be  in  jail. 
I mean,  there  are  people  that  need  to  be 
in  jail  that  have  mental  health  problems, 
and  they  need  to  find  secure  mental  health 
facilities  to  deal  with  them.” 

The  nature  of  jail  also  exacerbates 
mental  health  problems.  “Jail  is  a depress- 
ing place.  Just  going  into  the  facility,  if 
you’ve  never  been  there ...  it’s  depressing,” 
Weissenberger  noted. 

Even  prisoners  who  arrive  at  a jail 
without  mental  health  problems  are 
likely  to  develop  them  due  to  anxiety  and 
other  stress  factors  they  encounter  while 
incarcerated,  according  to  Steve  Joseph- 
son,  a clinical  therapist  at  the  LaCrosse 
County  jail  for  16  years.  Adding  to  the 
problem  is  the  lack  of  programming, 
understaffing  and  crowded  conditions 
at  the  23-cell  jail  (plus  7 medical  cells). 
The  county  budgeted  $36,700  for  mental 
health  services  in  2006.  This  paid  for  Jo- 
sephson  to  counsel  prisoners  four  hours 
each  weekday.  He  says  he  counseled 
about  half  of  the  prisoners,  mostly  with 
talk  therapy.  Ten  prisoners  at  the  jail 
also  receive  psychotropic  medication  for 
mental  illnesses  such  as  bipolar  disorder 
and  schizophrenia. 

Scott  Morris,  a Wisconsin  DOC 
detention  facilities  specialist,  conducted 
an  investigation  into  the  latest  LaCrosse 
jail  suicides,  including  the  deaths  of  Kirk 
Gunderson,  17,  who  hung  himself  on 
December  27, 2005,  and  Leonard  Harvey, 
25,  who  killed  himself  on  April  5,  2006. 


by  Matthew  T.  Clarke 

Both  were  in  the  segregation  unit  and  both 
used  bed  sheets  to  hang  themselves  from 
a metal  box  installed  around  the  cell’s 
smoke  detector. 

“Looking  at  it  now,  it’s  obviously  a 
design  flaw,”  said  Weissenberger. 

Apparently  Gunderson’s  suicide 
didn’t  make  it  obvious  enough,  as  the 
problem  remained  unfixed  for  more  than 
four  months  until  Harvey’s  death.  The 
smoke  detectors  in  segregation  have  since 
been  moved  out-of-reach  to  the  return  air 
chase.  The  county  intends  to  relocate  all  of 
the  75  smoke  detectors  in  the  jail’s  general 
population  at  a cost  of  between  $75,000 
and  $100,000.  The  jail  also  increased  seg- 
regation cell  supervision  from  every  hour 
to  every  half-hour  following  Gunderson’s 
suicide.  “We  do  as  much  and  as  often  as 
we  can  with  the  staff  we  have,”  said  Weis- 
senberger, noting  that  understaffing  was 
also  an  issue.  Jail  employees  were  cleared 
in  connection  with  the  Gunderson  and 
Harvey  suicides. 

Tierra  Hill,  a 19-year-old  prisoner 
held  at  the  Dane  County  jail  on  misde- 
meanor charges,  hung  herself  with  a sheet 
on  May  20, 2004;  she  stated  in  a note  that 
she  was  depressed  she  was  incarcerated 
again  after  previously  serving  time  for 
felony  arrests.  Her  mother  filed  a federal 
lawsuit  on  Dec.  13, 2006  against  the  coun- 
ty and  the  jail’s  medical  contractor,  Prison 
Health  Services,  claiming  that  Tierra  did 
not  receive  adequate  mental  health  treat- 
ment. The  suit  is  still  pending.  See:  The 
Estate  of  Tierra  Hill  v.  Richards,  USDC 
WD  WI,  Case  No.  06-C-0732-C. 

Meng-Ju  “Mark”  Wu,  20,  a Tai- 
wanese national,  was  being  held  at  Dane 
County’s  maximum  security  lock-up  in 
the  City-County  Building  on  homicide 
charges  when  he  committed  suicide  on 
January  17, 2005.  He  hung  himself  from  a 
sprinkler  head;  his  body  was  found  almost 
an  hour  later. 

Christopher  Brown,  38,  killed  himself 
at  the  Rock  County  jail  on  Dec.  16, 2005, 
just  hours  after  returning  from  court.  He 
hung  himself  using  a bed  sheet.  “Anytime 
someone  dies  in  custody  it’s  a tragedy,” 
said  jail  commander  Barbara  Tillman, 
who  noted  there  had  been  seven  suicide  at- 
tempts at  the  jail  the  year  before.  “I  think 
we  are  doing  a really  good  job  of  screen- 


ing inmates  for  these  type  of  concerns 
related  to  self  harm  or  suicide.  However, 
it  is  disheartening  for  us.  One  suicide  is 
too  many.” 

Unfortunately  there  have  been  far 
more  than  one  more  suicide  at  Wisconsin 
jails  since  Brown’s  death. 

Nathan  Halter,  39,  committed  suicide 
by  hanging  himself  with  a bed  sheet  in  a 
shower  in  the  maximum-security  section 
of  the  Houston  County  Jail  on  March 
16,  2006. 

Russell  Lee  Murray,  41,  hung  himself 
with  a sheet  in  a janitor’s  closet  at  the 
Milwaukee  Secure  Detention  Facility  on 
June  1,  2006.  The  Detention  Facility  is 
run  by  the  DOC  but  operates  like  a jail. 
Guards  reportedly  waited  more  than 
seven  minutes  to  cut  him  down,  and  told 
another  prisoner  who  tried  to  help  by 
supporting  Murray’s  hanging  body  to  let 
go  and  not  intervene.  According  to  that 
prisoner,  LaMont  Sholar,  three  nurses  and 
six  guards  looked  inside  the  closet  before 
Murray  was  taken  down.  “Everybody  was 
going  into  the  closet  and  looking  at  him 
like  it  was  a peep  show  or  something,” 
Sholar  said.  Two  jail  employees,  including 
a lieutenant,  were  placed  on  paid  admin- 
istrative leave  following  the  suicide,  and 
the  district  attorney’s  office  ordered  an 
inquest.  An  inquest  jury  ruled  on  January 
10,  2007  that  no  criminal  negligence  had 
been  committed  by  jail  staff. 

On  July  10,  2006,  Shane  L.  Hodge, 
27,  was  discovered  dead  in  the  shower  at 
the  Waupaca  County  jail;  he  too  had  hung 
himself.  His  body  was  found  by  another 
prisoner. 

Most  recently,  on  March  28,  2007, 
Mose  K.  Black,  28,  who  was  being  held  at 
the  Milwaukee  Secure  Detention  Facility 
on  a probation  revocation,  hung  himself 
using  torn  bed  sheets  tied  around  a light 
block  on  the  wall  of  his  cell.  The  facility 
had  made  improvements  in  mental  health 
screening  and  staff  suicide  prevention 
training  following  Murray’s  suicide  the 
year  before.  “We’ll  have  to  see  if  there 
are  any  additional  changes  that  need  to 
be  made,”  said  DOC  spokesman  John 
Dipko 

In  Monroe  County,  a federal  lawsuit 
was  filed  over  the  attempted  suicide  of 
prisoner  Brenda  Mombourquette,  42. 
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Indiana  Man  Awarded  $9  Million  For 
19  Years  False  Imprisonment 


Mombourquette,  a mother  of  two,  hung 
herself  with  a sheet  on  November  22, 2002 
despite  her  family’s  repeated  warnings  to 
jail  officials  that  she  was  suicidal.  She  pre- 
viously had  been  taken  to  a hospital  after 
slitting  her  wrists  and  an  earlier  attempted 
hanging.  Upon  her  return,  instead  of  be- 
ing placed  on  suicide  watch  per  a doctor’s 
orders  she  was  instead  returned  to  general 
population.  Her  last  suicide  attempt  left 
her  permanently  brain  damaged,  wheel- 
chair-bound and  unable  to  communicate. 
She  now  resides  in  a nursing  home  under 
constant  care.  At  the  time  of  her  at- 
tempted suicide  in  2002,  state  inspectors 
had  found  the  jail  was  “poorly  run”  and 
“poorly  supervised.” 

Monroe  County  settled  the  lawsuit, 
which  also  raised  allegations  that  jail 
deputies  had  had  sexual  relations  with 
female  prisoners,  in  February  2007  for 
$13.1  million.  Mombourquette  was  repre- 
sented by  attorney  Michael  Devanie,  who 
said  the  settlement  might  be  the  largest 
for  a jail  suicide  attempt  nationwide.  “It 
doesn’t  take  a lot  to  prevent  a suicide,” 
said  Devanie.  “Over  and  over  and  over, 
you  see  it  where  the  proper  steps  are  taken 
[to  prevent  a suicide]  - people  walk  out  of 
the  jail  and  pass  that  bump  in  their  life 
to  correct  their  circumstances.  This  did 
not  have  to  happen.”  Under  the  settle- 
ment Mombourquette  or  her  estate  will 
receive  $6.1  million  if  she  dies  within  the 
next  1 3 years,  or  a maximum  payout  of 
$13.1  million  over  her  lifetime.  See:  Mom- 
bourquette v.  Wisconsin  Counties  Mutual 
Insurance  Co.,  USDC  WD  WI,  Case  No. 
3:2005cv00748. 

Before  Kirk  Gunderson  killed  him- 
self, he  left  a coded  message  in  toilet  paper 
on  the  floor  of  his  cell  that  expressed  love 
for  his  family  and  stated,  “I  am  sorry.” 
When  Leonard  Harvey  committed  sui- 
cide, he  wrote  “Just  believe  in  me”  on  his 
cell  window.  One  can  only  hope  that  the 
multi-million  dollar  settlement  resulting 
from  Brenda  Mombourquette’s  attempted 
suicide  will  send  a clear  message  to  Wis- 
consin sheriffs  that  they  need  to  take  the 
issue  of  jail  suicides  - and  precautions  to 
prevent  them  - more  seriously. 

Source:  La  Crosse  Tribune,  The  Tomah 
Journal,  Journal  Sentinel 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


On  August  23, 2006,  a federal  jury 
in  Indiana  awarded  $ 9 million  to 
a man  who  served  19  years  in  prison  for  a 
rape  he  didn’t  commit. 

Plaintiff  Larry  Mayes,  57  at  the 
time  of  this  verdict,  was  convicted  on 
July  8,  1982,  for  the  1980  rape  and 
robbery  of  a gas  station  attendant  in 
Hammond,  Indiana.  He  was  sentenced 
to  75  years  in  prison.  Mayes  maintained 
his  innocence  the  entire  time.  In  1996, 
after  receiving  correspondence  from 
Mayes,  the  Innocence  Project  began 
investigating,  and,  after  years  of 
research,  found  the  rape  kit  used  to 
convict  him.  A subsequent  retesting  of 
the  DNA  evidence— semen  found  in  the 
victim’s  underwear — excluded  Mayes 
as  the  donor.  Mayes  was  released  in 
December  2001. 

Mayes  sued  the  City  of  Hammond 
and  Police  Captain  Michael  Solan  un- 
der 42  U.S.C.  § 1983  for  violating  his 
civil  rights.  He  specifically  claimed  that 
Solan’s  indifference  led  to  his  wrongful 
conviction. 

Mayes  had 
been  charged  in 
1982  based  on  a 
positive  identifica- 
tion by  the  victim. 

According  to  his 
attorney,  it  was 
the  only  direct  evi- 
dence linking  him 
to  the  crime.  Un- 
known to  Mayes’ 
defense  at  the  time, 
the  victim  had  been 
hypnotized  during 
her  interview  with 
police  detectives 
so  she  could  give  a 
better  description 
of  the  perpetrators. 

This  fact  was  hid- 
den by  the  police 
and  only  came  to 
light  when  pros- 
ecutors contacted 
the  victim  in  2001 
to  inform  her  that 
the  DNA  was  being 
retested. 

Mayes’  coun- 
sel further  alleged 
that  the  victim’s 


testimony  at  the  time  was  classified  as 
“tentative” — another  fact  hidden  by  So- 
lan and  other  police  detectives — and  that 
police  records  in  1982  were  substandard. 
Mayes  also  noted  he  had  a heart  attack 
while  in  prison  and  refused  prescription 
antibiotics  after  learning  his  son  had  died. 
Mayes  had  sought  $18  million;  the  city 
offered  $250,000. 

After  deliberating  4.5  hours  a jury  in 
the  U.S.  District  Court  for  the  Northern 
District  of  Indiana  found  unanimously  in 
Mayes’  favor  and  awarded  him  $9  million. 
Mayes  experts  included  Steven  J.  Lynn  of 
Bingnampton,  New  York  (police  practices 
and  procedures;  hypnosis),  and  Steven 
Rothlein,  of  Hollywood,  Florida  (police 
practices). 

Mayes  was  represented  by  attor- 
neys Nick  Brustin  of  the  New  York, 
New  York  firm  Cochran,  Neufeld,  & 
Scheck,  and  John  L.  Stainthorp  of 
the  People’s  law  office  in  Chicago,  Il- 
linois. See:  Mayes  v.  City  of  Hammond, 
USDC  ND  IN,  Case  No.  2:03-CV- 
00379-PRC. 
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Dr.  Yank:  Washington  Prison  Dentist  Nearly  Kills  Patient 

by  Rick  Anderson 


If  anyone  really  needed  another 
reason  to  fear  the  dentist,  Dr.  Joel 
Diven  provided  it  one  day  in  May  2006, 
when  a state  prisoner  climbed  into  his 
dental  chair  with  a toothache. 

State  investigators  say  Diven,  72,  a 
Department  of  Corrections  dentist  at  Mc- 
Neil Island  Corrections  Center,  wrenched 
out  part  of  a jawbone  rather  than  a tooth, 
tearing  open  the  roof  of  the  prisoner’s 
mouth,  then  froze  as  the  prisoner  faced 
the  possibility  of  bleeding  to  death.  A 
second  dentist  also  froze,  along  with  a 
dental  assistant.  Another  assistant  saved 
the  day,  taking  over  Diven’s  patient,  shout- 
ing commands  to  the  doctor,  and  calling 
for  emergency  aid.  She  told  investigators 
that  what  she’d  witnessed  was  “torture... 
barbaric.” 

“I  believe  it  was  an  isolated  incident,” 
says  the  Corrections  Department’s  Health 
Services  director,  Marc  Stern,  “and  we  had 
no  indication  until  then  that  Dr.  Diven 
could  not  provide  standardized  care.” 

But  former  McNeil  prisoner  Paul 
Wright,  the  editor  of  Prison  Legal  News, 
which  reports  regularly  on  prison  medical 
errors,  says,  “Diven  is  no  exception  to  doc- 
tors in  the  DOC.”  In  fact,  Diven  worked 
on  Wright’s  own  teeth  when  he  was  serving 
a 17-year  sentence  for  murdering  a Federal 
Way  drug  dealer  in  1987 — but  without 
incident.  Wright  was  released  in  2003  and 
now  lives  in  Vermont. 

Diven  has  retired  as  a DOC  dentist 
after  17  years,  and  his  state  license  was 
revoked  after  the  incident.  Yet  he  could 
someday  return  to  his  general  dentistry 
practice  in  Pierce  County,  officials  ac- 
knowledge, and  he  apparently  wants  to. 
In  March,  2007,  the  Gig  Harbor  dentist 
petitioned  the  Washington  State  Dental 
Quality  Assurance  Commission  to  allow 
him  to  reapply  for  his  license  within  a year. 
The  state  turned  down  that  request  but  did 
agree  he  could  reapply  in  five  years,  when 
he’s  nearly  78. 

“We  have  no  idea  why  [the  com- 
mission] went  for  five  years,”  says  Donn 
Moyer,  spokesperson  for  the  state  De- 
partment of  Health,  who  notes  that  the 
decision  was  made  “behind  closed  doors.” 
Moyer  says  the  state  has  received  one  oth- 
er complaint  against  Diven,  but  the  case 
was  closed  without  action  because  “our 
investigation  determined  that  no  violation 
of  rules  we  enforce  had  been  found.” 


Stern,  the  prison  system’s  health 
director  for  four  years,  says  Diven  at 
least  will  never  again  work  for  the  DOC, 
which  has  run  into  legal  problems  in  the 
past  for  hiring  questionable  medical  and 
dental  doctors.  Memorable  among  them 
was  a practitioner  at  the  women’s  prison 
in  Purdy  who,  according  to  a 1993  law- 
suit, tried  to  remove  an  prisoner’s  mole 
with  a Bic  lighter  and  a paper  clip,  and  a 
prison  dentist  known  as  Dr.  Yank  who,  in 
one  1998  case,  pulled  16  teeth  from  one 
prisoner  in  eight  visits,  “yanking  them  so 
quickly  they  [were]  just  snapping  off,”  the 
prisoner  said. 

Testimony  about  the  newest  Dr.  Yank 
was  similarly  startling.  According  to 
public  records  and  interviews,  Diven  was 
working  on  prisoner  Lawrence  Hembd, 
37,  a felon  from  Kitsap  County,  at  the 
McNeil  dental  clinic  on  May  24,  2006. 
Attempting  to  pull  an  upper  molar  with 
a forceps,  Diven  yanked  out  a half-dol- 
lar-sized piece  of  upper  jawbone,  tearing 
away  soft  palate  and  opening  a fissure  to 
the  sinus  cavity.  Blood  and  mucus  poured 
out  Hembd’s  mouth  and  nose.  After  his 
distressed  dental  assistant  froze  and  the 
second  dentist  (also  since  retired,  says 
Stern)  balked,  his  dental  assistant,  Amy 
Booth,  stepped  in. 

With  blood  flowing  onto  the  floor  and 
the  patient  moaning  and  twisting  in  the 
chair,  Booth  handed  Diven  a scalpel,  feel- 
ing surgery  was  necessary.  She  said  that  in 
fact  Diven  had  pulled  out  only  jawbone 
and  that  the  tooth  was  still  intact.  “I  felt 
this  was  torture.  This  was  barbaric  and  the 
worst  thing  I have  ever  seen,”  she  later  told 
a dental  board  investigator.  Diven  ignored 
her  directions  and  offers  of  assistance,  and 
as  Hembd  continued  to  bleed  out,  Diven 
strangely  began  to  study  his  dental  chart, 
she  said.  Booth  packed  Hembd’s  mouth 
with  gauze  and,  ignoring  Diven’s  silence, 
called  for  emergency  assistance.  The  other 
dental  aide  told  investigators  that  Diven 
was  red-faced  and  shaking.  He  “became 
angry  when  the  tooth  would  not  move... 
his  anger  was  unbelievable.” 

Hembd  was  rushed  by  boat  to  the 
mainland — where  an  ambulance  trans- 
porting him  got  into  a wreck,  delaying 
his  arrival  at  a Tacoma  hospital.  He  was 
then  transferred  to  Harborview  Medical 
Center  in  Seattle  for  emergency  surgery. 
Health  director  Stern  says  Hembd  has 


recovered  today,  but  if  Booth  and  the 
emergency  crews  had  not  done  their  jobs, 
Hembd  could  have  died.  “It  was  serious; 
he  needed  a transfusion  to  help  save  him,” 
says  Stern. 

Neither  Diven  nor  his  attorney  re- 
sponded to  requests  for  comment.  Public 
records  show  Diven  admitted  to  an  inves- 
tigator that  he  hadn’t  X-rayed  the  tooth 
that  day  and  took  no  apparent  precau- 
tions after  Hembd  told  him  he’d  taken 
a large  dose  of  aspirin  for  his  pain  the 
night  before,  which  would  have  thinned 
his  blood.  “He  did  not  express  remorse,” 
the  investigator  said  of  the  onetime  Navy 
doctor.  The  dental  board  issued  its  final 
order  in  the  case  in  March,  2007,  finding 
that  Diven  “failed  to  exercise  any  profes- 
sional judgment,  and  failed  to  exercise 
any  crisis  management.”  The  board  said 
Diven  also  improperly  changed  Hembd’s 
dental  records  after  the  incident,  claim- 
ing Hembd  had  given  his  consent  for  the 
extraction. 

The  state  Health  Department  says  it 
doesn’t  systematically  track  prison-dental 
complaints,  but  Stern  insists  that  care  has 
improved  since  he  took  over  as  prison 
health  director  in  2003.  “We  responded 
swiftly  to  this  incident,  took  [Diven]  off- 
line, and  there  was  no  attempt  to  cover  it 
up,  which  I would  not  stand  for.”  Medical 
care  in  the  prison  system  was  recently 
centralized  under  him,  Stern  says,  and  the 
DOC  has  created  new  statewide  medical, 
dental,  pharmacy,  nursing,  and  behavioral 
health  directors  who  report  to  him  and 
DOC  secretary  Harold  Clarke.  “I  like 
to  believe  things  are  getting  better  and, 
anecdotally  at  least,  people  tell  me  they 
are.”  P 

[This  article  originally  appeared  in  the 
Seattle  Weekly.  Reprinted  with  Permission. 
PLN  has  reported  extensively  on  systemic 
medical  neglect  within  the  Washington 
Department  of  Corrections  as  well  as  at 
McNeil  Island.  ] 
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Landmark  Settlement  Reduces  SHU  Time,  Increases  Treatment 
Of  New  York  Prisoners  With  Mental  Illness 


After  five  years  of  litigation  and 
two  weeks  of  trial,  the  New 
York  State  Department  of  Correctional 
Services  and  Office  of  Mental  Health  have 
agreed  to  a settlement  that  establishes  ma- 
jor improvements  in  psychiatric  treatment 
for  New  York  State  prisoners  with  mental 
illness.  The  lawsuit,  Disability  Advocates, 
Inc.  v.  New  York  State  Office  of  Mental 
Health  and  Department  of  Correctional 
Services,  USDC,  SDNY,  Case  No.  02  Civ. 
4002  was  filed  in  federal  court  in  New 
York  City  in  May,  2002.  The  settlement 
agreement  was  approved  by  Judge  Lynch 
on  April  27,  2007  and  is  effective  imme- 
diately. 

The  suit  alleged  that  prisoners  with 
mentally  illness  throughout  New  York  did 
not  get  adequate  treatment.  In  addition, 
the  lack  of  treatment  resulted  in  many 
prisoners  being  punished  with  lengthy 
stays  in  SHU  or  keep-lock,  where  they 
suffered  severe  psychiatric  deterioration, 
including  acts  of  self-mutilation  and  even 
suicide. 

At  a court  conference  held  on  April 
27,  2007,  Judge  Lynch  stated  “[hjowever 
justified  the  conditions  in  SHUs  might 
be  as  a matter  of  discipline  and  security, 
they  almost  were  guaranteed  to  worsen  the 
mental  condition  of  just  about  anyone  but 
certainly  those  with  vulnerable  psyches. 

. . . greater  attention  should  probably  be 
paid  to  the  problem  of  extremely  lengthy 
SHU  confinement  even  to  those  who  are 
not  mentally  ill.” 

This  settlement  is  historic  in  its  scope. 
Unlike  similar  cases  in  other  states,  relief 
for  prisoners  with  mental  illness  in  SHU 
and  in  other  isolated  confinement  settings 
is  not  limited  to  an  individual  so-called 
“supermax”  prison.  The  settlement  ap- 
plies to  all  prisoners  with  serious  mental 
illness  in  any  form  of  isolated  confinement 
in  any  state  prison  in  New  York.  The 
settlement  also  improves  mental  health 
treatment  available  to  prisoners  when  they 
first  arrive  in  state  custody  with  a goal 
of  preventing  their  involvement  with  the 
disciplinary  system  altogether. 

The  settlement  will  benefit  all  pris- 
oners with  mental  illness.  There  are 
approximately  8,000  prisoners  in  DOCS’ 
custody  on  the  active  mental  health 
caseload,  or  12-13%  of  the  total  prisoner 
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population.  According  to  OMH,  approxi- 
mately 21%  of  those  prisoners  suffer  from 
schizophrenia  and  other  psychotic  disor- 
ders and  23%  have  mood  disorders. 

Under  the  settlement,  DOCS  and 
OMH  agreed: 

• to  provide  universal  and  improved 
mental  health  screening  for  all  prisoners 
when  they  are  first  admitted  to  prison; 

• to  provide  prisoners  with  seri- 
ous mental  illness  confined  in  SHU  a 
minimum  of  2 hours  per  day  of  out  of 
cell  treatment  and/or  programming,  in 
addition  to  an  hour  of  recreation,  and 
for  prisoners  who  will  be  housed  in  the 
Residential  Mental  Health  Unit,  as  many 
as  4 hours  per  day  out  of  cell  treatment 
and/or  programming,  in  addition  to  an 
hour  of  recreation. 

• to  review  the  disciplinary  sentences 
of  all  prisoners  with  serious  mental  illness 
for  the  purpose  of  removing  these  prison- 
ers from  SHU  and  keeplock; 

• to  provide  residential  mental  health 
programs  for  an  additional  405  prisoners 
with  serious  mental  illness; 

• to  provide  215  Transitional  Inter- 
mediate Care  Program  beds  for  prisoners 
with  mental  illness  in  general  popula- 
tion; 

• to  add  90  additional  Intermediate 
Care  Program  beds  for  prisoners  with 
mental  illness  who  cannot  tolerate  general 
population  units; 

• to  create  a 100  bed  Residential 
Mental  Health  Unit  (“RMHU”)  which 
will  provide  4 hours  per  day  of  out-of-cell 
programming  and/or  treatment  for  prison- 
ers with  serious  mental  illness  who  would 
otherwise  be  in  SHU; 

• to  provide  an  additional  20  psychi- 
atric hospital  beds  for  prisoners  in  need 
of  acute  care; 

• to  provide  mental  health  and  suicide 
prevention  assessments  upon  admission 
to  SHU; 

• to  limit  the  use  of  observation  cells, 
where  prisoners  in  psychiatric  crisis  are 
deprived  of  most  possessions  and  clothing 
and  to  improve  treatment  and  conditions 
for  prisoners  in  such  cells; 

• to  limit  the  punishment  of  prisoners 
with  mental  illness  who  hurt  themselves 
because  of  their  illness; 

• to  limit  the  use  of  ‘restricted  diet’  (a 


bread  type  loaf  served  with  raw  cabbage) 
as  a punishment  for  misconduct  by  prison- 
ers with  mental  illness; 

• to  eliminate  isolated  confinement 
of  prisoners  with  serious  mental  illness 
in  cells  that  have  solid  steel  doors  that 
severely  isolate  and  restrict  communica- 
tion; and 

• to  increase  mental  health  services  to 
prisoners  in  keeplock  confinement. 

In  addition,  during  the  litigation, 
the  state  started  allocating  funds  to  build 
additional  treatment  beds  and  programs. 
These  funds  were  allocated  for  100  In- 
termediate Care  Program  (ICP)  beds, 
creation  of  an  Intensive  ICP  unit  at 
Wende  with  38  beds,  an  added  90  slots 
in  the  Special  Treatment  Program,  and 
creation  of  the  Behavioral  Health  Unit 
at  Great  Meadow  and  Sullivan  with  102 
beds.  Also,  OMH  satellite  units  are  be- 
ing constructed  and  put  into  operation  at 
three  medium  security  facilities  - Albion, 
Midstate  and  Fishkill  prisons. 

The  settlement’s  provisions  for  the 
review  of  disciplinary  sentences  of  pris- 
oners with  serious  mental  illness  include 
the  following: 

• A One  Time  Review  of  All  Previously 
Imposed  SHU  Time:  In  order  to  address 
the  historical  accumulation  of  large  SHU 
sentences,  and  meet  the  goal  of  reducing 
the  time  prisoners  with  mental  illness 
are  housed  in  restrictive  environments, 
the  settlement  requires  that  all  prisoners 
with  serious  mental  illness  have  their  SHU 
sentences  reviewed  by  central  office  staff 
(OMH  and  DOCS  personnel  appointed 
by  the  Commissioners)  for  diversion  from 
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SHU  and  for  SHU  time  cuts.  This  review 
must  be  completed  within  one  year. 

• Automatic  Review  of  New  SHU  sen- 
tences: All  disciplinary  determinations 
in  which  mental  health  was  at  issue  in  the 
disciplinary  hearing  will,  from  this  point 
forward,  be  automatically  reviewed  by  the 
Superintendent  and  OMH  if  a prisoner 
receives  a SHU  sanction  of  greater  than 
60  days  or  an  accumulation  of  120  days 
or  longer  of  SHU  or  keeplock  confine- 
ment. 

■ Time  Cuts:  At  least  once  every  three 
months  prisoners  on  the  OMH  caseload 
will  have  their  SHU  time  reviewed  for 
possible  time  cuts  by  a Case  Management 
Committee  (CMC)  composed  of  DOCS 
and  OMH  staff. 

• Case  Management  Committee 
(CMC)  Expansion:  These  committees 
currently  exist  in  OMH  level  1 facili- 
ties for  the  purpose  of  monitoring  and 
making  recommendations  for  time  cuts, 
privileges  and  mental  health  treatment  for 
prisoners  in  SHU.  Under  the  settlement 
agreement,  all  OMH  level  2 facilities  will 
now  have  CMCs.  Prisoners  in  keep-lock 
housing  units  that  are  on  the  OMH  case- 
load and  are  serving  more  than  60  days 
of  confinement  time  will  also  be  subject 
to  CMC  review. 

• Central  Office  Review  Committee: 

Central  office  staff  at  DOCS  and  OMH 
designated  by  the  Commissioners  will 
be  on  this  committee,  which  will  provide 
oversight  to  the  settlement  agreement  and 
review  the  aggregation  of  SHU  confine- 
ment sanctions  for  prisoners  on  the  OMH 
caseload  on  a prison  by  prison  basis. 

Reviews  of  SHU  confinement:  Pris- 
oners with  serious  mental  illness  that  are 
in  SHU  will  have  their  housing  reviewed 
at  least  every  90  days  to  determine  if 
confinement  in  SHU  is  consistent  with 
both  mental  health  treatment  and  safety 
and  security  requirements.  The  settlement 
agreement  commits  DOCS  and  OMH 
to  moving  these  prisoners  from  more 
restrictive  to  less  restrictive  environments 
and  significantly  reducing  the  time  that 
prisoners  with  serious  mental  illness  are 
housed  in  restrictive  environments  when 
safety  and  security  permit. 

DOCS  and  OMH  have  also  agreed 
to  the  following  reforms  regarding  the 
disciplinary  process: 

• A presumption  against  bring- 
ing disciplinary  charges  for  incidents 


of  self-harm,  threats  of  self  harm  and 
related  charges,  such  as  destruction  of 
state  property:  The  settlement  calls  for 
a presumption  against  pursuing  these 
charges  and  only  in  rare  circumstances 
can  a prisoner  receive  SHU  or  keeplock 
time  for  self  harming  behavior  or  verbally 
reporting  intent  to  self  harm. 

■ Informational  Reports:  For  pris- 
oners housed  in  various  mental  health 
residential  programs,  in  place  of  some 
Misbehavior  Reports,  DOCS  will  use  in- 
formational reports  that  will  not  result  in 
a penalty  of  SHU  or  keeplock  time.  This 
system  is  currently  in  place  in  the  Behav- 
ioral Health  Units  at  Great  Meadow  and 
Sullivan  prisons. 

• Refusals  of  Treatment  or  Medica- 
tion: Misbehavior  Reports  will  not  be 
issued  solely  for  a prisoner’s  refusal  to 
accept  medication  or  treatment. 

• Limits  on  Restricted  Diet:  There 
will  be  limits  on  use  of  the  restricted  diet 
for  prisoners  where  mental  health  is  at 
issue  in  a disciplinary  hearing.  For  these 
prisoners,  the  restricted  diet  may  only  be 
used  as  a sanction  for  safety  and  security 
reasons.  The  restricted  diet  will  not  be 
imposed  solely  as  punishment  for  this 
group  of  prisoners  who  are  disruptive  and 
who  have  lost  all  other  available  privileges 
and  good  time. 

• SHU  Mental  Health  Assessment 
and  Suicide  Prevention  Screening:  These 
will  take  place  within  one  day  of  admis- 
sion into  SHU. 

As  noted,  the  settlement  also  reforms 
DOCS’  and  OMH’s  use  of  observation 
cells.  The  settlement  establishes  a pre- 
sumption that  prisoners  will  be  held  no 
longer  than  4 days  in  an  observation  cell. 
If  a prisoner  is  held  more  than  seven  days, 
OMH  needs  to  consult  with  the  Central 
New  York  Psychiatric  Center  (CNYPC) 
clinical  director  or  designee.  There  will  be 
constant  24-hour  supervision  of  prison- 
ers on  suicide  watch  in  observation  cells. 
Amenities  for  prisoners  in  observation  will 
be  improved  and  there  will  be  daily  clini- 
cal contact  for  prisoners  in  observation 
cells  including  out-of-cell  therapy  sessions 
five  days  per  week. 

The  new  state  budget  provides  sub- 
stantial amounts  of  new  spending  to 
carry  out  the  State’s  commitments  in 
the  settlement  agreement.  These  funds 
approximate  over  $50  million  for  con- 
struction costs;  $2  million  for  additional 
OMH  staffing  for  the  2007-2008  year  (to 
grow  to  $9  million  when  construction  is 
complete);  and  nearly  $2  million  for  ad- 


ditional DOCS  staffing  for  the  2007-2008 
fiscal  year. 

The  settlement  agreement  provides 
plaintiff  with  a three  to  four  year  moni- 
toring period  to  assure  the  defendants’ 
compliance  with  the  terms  of  settlement. 
During  the  monitoring  period,  plaintiff 
may  utilize  psychiatric  and  security  ex- 
perts, will  conduct  tours  of  New  York 
State  prisons  and  will  have  access  to  docu- 
ments regarding  compliance  issues. 

At  the  April  29, 2007  court  conference 
Judge  Lynch  stated  “...I’m  very  gratified 
to  approve  this  settlement.  I think  it  repre- 
sents a very  forward-looking  approach  on 
the  part  of  the  state,  and  I hope  it  results  in 
significant  improvements  in  the  treatment 
of  mentally  ill  prisoners.. .it  was  a very  well 
thought  out  and  valuable  settlement.” 

According  to  Betsy  Sterling,  of  Pris- 
oners’ Legal  Services,  “The  settlement 
provisions  require  the  commitment  of 
high  level  officials  in  both  of  the  state 
agencies  to  involvement  and  to  oversight 
of  changes  and  reforms  in  the  prison 
mental  health  system.  We  expect  this 
commitment  of  the  leadership  to  drive  the 
entire  system  forward  with  long  overdue 
and  necessary  change.” 

Nina  Loewenstein,  of  Disability  Ad- 
vocates, Inc.  stated,  “This  settlement  will 
greatly  enhance  the  care  and  treatment 
of  every  prisoner  with  serious  mental  ill- 
ness in  New  York  prisons  and,  once  the 
treatment  beds  promised  in  the  settlement 
are  completed,  significant  numbers  of 
prisoners  with  serious  mental  illness  will 
be  diverted  from  SHU  into  programs 
providing  treatment  and  programming  up 
to  four  hours  a day.” 

Sarah  Kerr,  of  the  Legal  Aid  Society, 
Prisoners’  Rights  Project  stated,  “This 
settlement  is  historic  in  the  scope  of  its 
comprehensive  mental  health  programs 
and  in  the  breadth  of  the  relief  provided 
to  inmates  with  mental  illness.  This 
settlement  provides  relief  to  all  prisoners 
with  serious  mental  illness  in  any  form  of 
isolated  confinement  in  any  prison  and 
much  more.” 

Cliff  Zucker,  Executive  Director  of 
the  plaintiff,  Disability  Advocates,  said 
“This  landmark  settlement  will  insure 
that  prisoners  with  serious  mental  illness 
receive  needed  treatment  and  are  not 
confined  under  inhumane  conditions. 
Moreover,  mental  health  staff,  correction- 
al officers,  prisoners  and  the  public  will 
benefit  from  the  increased  safety  and  sta- 
bility provided  by  making  mental  health 
treatment  available  to  those  in  need.” 
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Plaintiff  expended  massive  attorney 
hours  and  the  attorneys  fees  were  negoti- 
ated as  a lump  sum.  Plaintiff  was  not 
limited  to  the  PLRA  attorney  fee  rate 
because  the  plaintiff  was  “Disability 
Advocates”  and,  therefore,  the  lawsuit 
was  not  “a  suit  brought  by  prisoners.” 
Additionally,  claims  were  brought  pursu- 
ant to  the  ADA  and  Rehabilitation  Act 
which  were  outside  the  PLRA  fee  limits. 
Legal  services  counsel  litigated  the  case 


with  the  private  law  firm  of  Davis  Polk 
& Wardwell  who  provided  extensive  pro 
bono  litigation  assistance  including  over 
30,000  hours  of  attorney  time  and  10,000 
hours  of  paralegal  and  support  time.  The 
firm  did  not  seek  recovery  of  attorneys’ 
fees  for  any  of  those  hours.  Fees  in  the 
sum  of  $2  million  were  awarded  for  the 
work  of  the  three  legal  services  programs 
of  counsel  to  the  plaintiff  and  total  costs 
of  $1 .45  million  were  awarded.  This  case 


was  litigated  on  behalf  of  prisoners  with 
mental  illness  by  Prisoners'  Legal  Services 
of  New  York,  Disability  Advocates,  Inc., 
the  Prisoners'  Rights  Project  of  the  Legal 
Aid  Society,  and  with  extensive  pro  bono 
assistance  from  the  law  firm  of  Davis  Polk 
& Wardwell.  PI 

The  author  is  employed  by  Prisoners’  Legal 
Services  of  New  York  and  was  one  of  the 
attorneys  who  litigated  the  case. 


Maryland  Restores  Voting  Rights  to  50,000  Felons 


Annapolis,  MD  - Governor  Mar- 
tin O’Malley  on  April  24,  2007, 
signed  legislation  re-enfranchising 
more  than  50,000  Maryland  residents 
who  have  completed  their  felony  sen- 
tences of  prison,  parole,  and  probation. 
O’Malley’s  support  of  the  “Voting 
Registration  Protection  Act”  ends  the 
state’s  draconian  lifetime  voting  ban 
and  eliminates  the  three-year  waiting 
period  for  certain  people  with  past 
felony  convictions. 

In  March,  the  Senate  approved  the 
bill  28  to  19;  the  House  voted  78  to  60 
in  favor. 

“This  is  a progressive  moment  in 
Maryland  and  a new  direction  for  our 
state,”  said  Kimberly  Haven,  Executive 
Director  of  Justice  Maryland  who  had 
been  disenfranchised  due  to  a felony 
record.  “By  signing  this  legislation,  Mary- 
land moves  into  the  political  mainstream. 
We  applaud  the  commitment  of  the  Gov- 
ernor and  the  members  of  the  General 
Assembly  who  voted  to  support  expanded 
democracy  in  Maryland.” 

Prior  to  the  new  legislation,  more 
than  110,000  Maryland  residents  were 
disenfranchised  due  to  felony  convic- 
tions, one  out  of  every  37  residents. 
The  state  was  one  of  only  11  with  a 
permanent  felony  disenfranchisement 
policy,  and  one  of  only  six  states  that 
disenfranchised  some  who  had  been  con- 
victed of  misdemeanors.  Among  those 
with  felony  records  nearly  half  (52,272) 
have  completed  their  full  sentence,  while 
another  31%  are  living  in  the  community 
on  probation  or  parole. 

“Maryland  today  goes  from  having 
one  of  the  most  complicated  felony  disen- 
franchisement systems  in  the  country  to 
one  of  the  simplest,”  said  Renee  Paradis, 
Counsel  at  the  Brennan  Center  for  Justice 
at  NYU  School  of  Law.  “We  applaud 
Maryland’s  leaders  for  recognizing  the 
need  for  change.” 
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Maryland  joins  a national  trend 
of  expanding  voting  access  to  people 
with  felony  convictions.  Also  in  April, 
Florida  paved  the  way  to  restore  the 
vote  to  hundreds  of  thousands  of 
people  who  had  completed  their  felony 
terms,  and  previously  were  permanently 
barred  from  voting.  In  November,  2006, 
Rhode  Island  residents  voted  in  favor 
of  a measure  that  removed  the  voting 
ban  for  people  under  felony  probation 
and  parole  supervision.  As  of  today, 
a total  of  39  states  and  the  District  of 
Columbia  allow  voting  upon  completion 
of  sentence,  if  not  sooner. 

Since  1997, 16  states  have  taken  steps 


to  reform  disenfranchisement  laws,  and 
prior  to  April  2007  more  than  630,000 
people  had  regained  their  voting  rights, 
according  to  analysis  conducted  by  The 
Sentencing  Project. 

“Maryland  joins  a reform  movement 
that  values  fair  voting  laws  which  engage 
more  citizens  in  the  political  process 
and  restore  rights  when  an  individual’s 
sentence  ends,”  said  Marc  Mauer,  Execu- 
tive Director  of  The  Sentencing  Project. 
“Antiquated  laws  still  disenfranchise  mil- 
lions of  Americans  for  their  past  mistakes. 
Changing  these  laws  will  contribute  to 
successful  re-entry  and  rehabilitation.” 

PI 


Attention  inmates:  You  need  mail  when  you’re  in  jail!! 

Here  is  all  the  information  you  need  to  place  your  ad  on 

www.inmate-connection.com 

First  name,  last  name,  inmate  ID#,  facility  name, 
COMPLETE  Mailing  Address,  your  sex,  D.O.B.,  race. 
Interested  in  men,  women,  friends  or  legal  help  (choose  1). 
Convicted  of,  release  date.  All  ads  run  for  1 year. 

Send  200  word  ad,  photo  and  $25.00  check  or  money  order  to: 
lnmate-Connection.com 
P.O.  Box  83897 
Los  Angeles,  CA  90083 

We  will  return  your  photo  along  with  a copy  of  your  web  page. 
lnmate-Connection.com  is  a legitimate  service  registered  in 
the  State  of  California.  Price  doubled  for  all  extras. 

Send  self-addressed  stamped  envelope  for  all  inquiries. 
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Supreme  Court:  California’s  Law  Permitting  Suspicionless 
Police  Search  of  Parolees  Does  Not  Violate  Fourth  Amendment 


A divided  U.S.  Supreme  Court 
has  upheld  the  constitutionality 
of  a unique  California  statutory  condi- 
tion of  parole  wherein  any  police  officer 
may  conduct  a suspicionless  search  of  a 
California  parolee.  The  only  limits  on  such 
Fourth  Amendment-protected  searches 
are  those  grounded  in  arbitrary,  capricious 
or  harassing  motivation. 

Donald  Curtis  Samson,  a California 
parolee,  was  stopped  in  2002  while  walking 
down  the  street  with  a woman  and  a child. 
San  Bruno  Police  Officer  Alex  Rohleder 
recognized  Samson  as  a parolee  and  be- 
lieved Samson  had  an  at-large  warrant. 
When  he  questioned  Samson,  Samson  re- 
sponded that  he  had  no  warrant.  Rohleder 
confirmed  this  by  radio.  Nonetheless, 
solely  on  the  basis  that  Samson  was  a 
parolee,  he  searched  Samson  and  found  a 
baggie  of  methamphetamine.  Samson  was 
convicted  and  sentenced  to  seven  years  af- 
ter his  motion  to  suppress  the  evidence  on 
Fourth  Amendment  grounds  was  denied. 
The  California  Court  of  Appeal  affirmed 
his  conviction  and  Samson  petitioned  the 
U.S.  Supreme  Court  on  certiorari. 

The  Supreme  Court  accepted  the  case 
to  flesh  out  an  open  question  remaining 
from  U.S.  v.  Knights,  534 U.S.  1 12, 120,  nt.6 
(2001),  wherein  it  had  ruled  that  a Califor- 
nia probationer’s  warrantless  search,  when 
coupled  with  reasonable  suspicion,  did  not 
violate  the  Fourth  Amendment’s  protec- 
tion against  “unreasonable”  searches.  Both 
California  probationers  and  parolees  must 
sign  a stipulation  permitting  warrantless 
searches,  even  without  reasonable  cause,  as 
a predicate  for  their  conditional  release.  In 
Knights  the  arresting  officer  did  have  reason- 
able cause,  so  the  distinct  case  of  absence  of 
reasonable  cause  was  not  decided. 

The  Supreme  Court  relied  upon  the 
“totality  of  the  circumstances”  test  in 
Knights.  This  test  weighs  the  intrusion 
on  one’s  privacy  against  the  promotion 
of  “legitimate  governmental  interests.” 
Observing  that  parole  is  in  reality  ongoing 
imprisonment  outside  the  prison  walls,  the 
Court  held  that  parolees  are  subject  to  the 
“continuum”  of  state-imposed  punish- 
ments. It  concluded  that  a reduced  privacy 
expectation  was  among  such  punishments, 
which  did  not  outweigh  the  government’s 
interest  in  successful  reintegration  of 


by  Marvin  Mentor 

parolees  into  society.  Samson’s  argument 
that  all  other  jurisdictions  require  sus- 
picion to  conduct  a warrantless  parolee 
search  did  not  save  his  case.  “California’s 
system  is  drawn  to  meet  the  State’s  needs 
and  is  reasonable,”  the  majority  ruled. 

A spirited  dissent  cited  a litany  of 
prior  U.S.  Supreme  Court  rulings  requir- 
ing individualized  suspicion  and  “special 
needs”  of  government  agents  to  justify 
such  searches.  It  disagreed  that  deprivation 
of  Fourth  Amendment  rights  was  part  of 
one’s  punishment.  Searches  have  never 
been  declared  a punishment.  Indeed,  the 
requirement  of  individualized  suspicion 
is  the  very  underpinning  of  the  Fourth 
Amendment,  a “shield  the  Framers  se- 
lected to  guard  against  the  evils  of  arbitrary 
action,  caprice,  and  harassment.” 


The  Missouri  Legislature 
has  enacted  legislation 
to  compensate  all  persons  declared 
“actually  innocent”  after  DNA  testing. 
In  the  last  1 5 years,  five  such  prisoners  in 
Missouri  were  released  after  being  exoner- 
ated by  DNA  testing. 

The  latest  action  by  that  legislature 
sought  to  cure  an  injustice  arising  out 
of  its  original  2004  DNA  compensation 
bill.  Then,  the  legislature  ordered  that  all 
persons  found  “actually  innocent”  by  a 
court  after  August  28,  2003,  from  DNA 
testing  could  receive  compensation. 

That  compensation  amounted  to  fifty 
dollars  per  day  of  incarceration  and  a 
waiver  of  all  costs  of  incarceration.  The 
award  would  be  paid  by  the  Department 
of  Corrections,  but  yearly  payments 
cannot  exceed  $36,000  per  year.  The 
exonerated  are  entitled  to  payments  until 
the  full  amount  is  paid.  No  award  is  given 
if  the  prisoner  was  serving  a concurrent 
sentence  for  an  unrelated  crime. 

The  injustice  came  because  only  one 
of  the  five  exonerated  men  could  receive 
compensation  under  that  legislation.  The 
legislature  then  convened  a subcommit- 
tee to  work  out  the  matter.  The  2004  bill 
benefited  only  Anthony  Woods,  who  was 
imprisoned  for  18  years.  Woods  received 


The  majority  retorted  that  Califor- 
nia’s 68-70%  “recidivism”  rate  gave  the 
government  justification  for  its  strong 
measures.  Sadly,  the  Court  neglected  to 
recognize  that  California’s  uniquely  high 
“recidivism”  rate  (double  the  national 
average)  does  not  devolve  from  its  failure 
to  conduct  enough  suspicionless  pa- 
rolee searches,  but  rather  is  the  artifact  of 
California  parole  agents’  policy  of  “bed- 
vacancy-driven  recidivism,”  wherein  a 
sufficient  number  of  parolees  are  violated 
so  as  to  keep  every  possible  bed  space  in 
the  state’s  34  prisons  filled  - or  overfilled 
- to  fatten  the  guards’  paychecks.  This 
policy  results  in  California  returning  more 
parolees  to  custody  than  in  39  other  states 
combined.  See:  Samson  v.  California,  126 
S.Ct.  2193  (2006).  P 


an  award  exceeding  $320,000. 

The  other  four  were  left  out.  One  of 
those  men  was  identified  in  news  reports. 
Steven  Toney  served  14  years  for  a rape  he  did 
not  commit.  In  1996,  DNA  evidence  exoner- 
ated him.  He  was  released  from  prison  with 
$16,  good  wishes,  and  had  to  get  a ride  from 
his  lawyer  to  his  hometown  of  St.  Louis. 

He  has  struggled  to  make  it  with  odd 
jobs  and  low  employment  skills.  He  is  like 
the  other  exonerated  men,  who  averaged 
serving  13.7  years  before  release. 

In  its  2006  session,  the  Missouri  leg- 
islature allowed  all  persons  exonerated  by 
DNA  evidence  to  receive  the  compensation 
that  rarely  comes,  and  when  it  does,  it  varies 
among  the  person  as  to  what  they  receive. 

To  receive  the  compensation,  a peti- 
tion must  be  filed  with  the  sentencing 
court.  Toney  will  receive  over  $200,000. 
Even  state  Senator  Michael  Gibbons  ac- 
knowledged it  does  not  replace  what  was 
lost.  “Does  it  take  away  the  fact  he  lost  all 
those  years  of  his  life?  We  can’t  give  him 
those  years  back,  but  it  at  least  acknowl- 
edges we  made  a mistake  and  we  want  to 
make  it  right.”  It’s  a good  start. 

Sources:  Senate  Bill  No.  1023,  93rd  Gen- 
eral Assembly,  Missouri  2006;  Washington 
Monthly;  KDSK.com 
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Increasingly  Repressive  Sex  Offender  Residency  Restrictions 

Have  Doubtful  Benefits 


While  politicians  trample  each 
other  in  their  rush  to  enact 
increasingly  onerous  post-release  resi- 
dency restrictions  on  all  manner  of  sex 
offenders,  the  California  Legislature 
took  pause  to  commission  a study  to 
measure  the  effectiveness  of  such  re- 
strictions throughout  the  United  States. 
The  findings  were  that,  by  and  large,  ( 1 ) 
residency  restrictions  did  not  correlate 
with  a significant  measure  of  reduction 
of  recidivism  and  (2)  the  more  repres- 
sive the  restrictions,  the  more  likely  the 
affected  offenders  were  to  simply  not 
register.  The  former  strongly  suggests 
that  residency  restrictions  amount  to 
little  more  than  a placebo  to  garner 
public  favor,  while  the  latter  confers  a 
counterproductive  reaction  portend- 
ing an  increase  in  valid  public  safety 
concerns.  Nonetheless,  things  only  got 
worse  for  California  sex  offenders  in 
November  2006  with  the  passage  of  the 
even  more  confining  “Jessica’s  Law.” 

The  study  reviewed  sex  offender  reg- 
istration, community  notification,  civil 
commitment,  residency  restrictions,  and 
risk  assessment/treatment/supervision. 
There  are  550,000  registered  sex  offenders 
in  the  United  States,  100,000  of  whom  live 
in  California.  Although  there  is  a national 
registration  law  ( Jacob-  Wetterling  Act 
of  1994),  fully  20%  fail  to  comply.  As  of 
April  2006,  California  had  87,060  regis- 
trants, but  another  17,764’s  whereabouts 
were  unknown.  Most  states  also  have  a 
form  of  “Megan’s  Law,”  a requirement 
for  the  criminal  justice  system  to  post  all 
sex  offenders’  identification,  criminal  his- 
tory and  addresses  on  the  Internet.  Some 
locales  send  the  police  door-to-door  to 
warn  neighborhood  residents  of  a newly- 
arrived  offender. 

Beyond  serving  time  for  their  crimes, 
sex  offenders  in  18  states  are  additionally 
subject  to  “civil  commitment,”  a euphe- 
mism for  subsequent  incarceration  run 
by  the  state’s  mental  health  department 
(often  using  prison  guards  for  security). 
To  qualify,  one  must  be  declared  a “sexu- 
ally violent  predator”  (SVP),  a subjective 
term  whose  definition  varies  from  state 
to  state,  but  which  has  no  medical  mean- 
ing or  significance.  California’s  system 
involves  screening  by  both  prison  and 
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mental  health  authorities  prior  to  parole, 
a court  trial  for  commitment,  and  a bien- 
nial recommitment  review.  [See,  e.g.,  PLN, 
Dec.  2006,  p.20:  How  to  Exit  California’ s 
Sexual  Predator  Prison:  Refuse  Treat- 
ment,.] 

The  principal  bone  of  contention, 
however,  is  the  residency  restriction  for 
released  offenders.  In  some  locales,  they 
restrict  sex  offenders  from  living  within 
1,000  feet  of  any  place  where  children 
congregate,  such  as  schools,  daycare  cen- 
ters, and  parks.  Other  jurisdictions  have 
increased  this  exclusion  zone  to  2,500  feet 
(1/2  mile),  a restriction  so  encompassing 
as  to  literally  force  a mass  exodus  of  sex 
offenders  from  compact  urban  communi- 
ties into  rural  areas. 

Lawsuits  abound  challenging  both 
the  constitutionality  of  such  a post- 
sentence NIMBY  (“not  in  my  back 
yard”)  exclusion  as  well  as  the  ex  post 
facto  application  to  those 
long  off  parole.  This  dev- 
astating feature  alone  has 
caused  many  sex  offenders 
to  simply  go  underground. 

Curiously,  the  study  found 
that  in  the  few  locales  where 
the  effectiveness  of  such 
banishment  had  been  evalu- 
ated, there  was  no  impact 
on  recidivism  rates. 

This  then  leads  to  the 
question  of  risk  assessment, 
treatment  and  supervision 
of  pedophiles.  Although 
California  sex  offenders  have 
a lower  two-year  rate  of 
parole  violation  (45%)  than 
non-sex  offenders  (55%),  the 
recidivism  rate  for  rapists 
is  18.9%  while  the  rate  for 
child  molesters  is  12.7%.  But 
prediction  of  which  releasees 
will  reoffend  is  far  from  an 
exact  science.  The  best  that 
23  states  have  been  able  to 
do  is  to  require  community 
psychological  treatment  pro- 
grams for  the  highest  risk 
offenders  and  then  monitor 
their  movement  with  Global 
Positioning  Satellite  (GPS) 
bracelets.  Indeed,  six  states 

21 


have  enacted  lifetime  GPS  monitoring, 
the  average  daily  cost  of  which  is  $ 10/of- 
fender. California’s  new  Jessica’s  Law 
requires  GPS  monitoring  of  all  sex  of- 
fenders while  on  parole  (currently  near 
10,000),  at  an  estimated  annual  cost  of 
$88  million. 

While  it  may  be  fashionable  to 
dissuade  potential  sex  reoffenders  by 
enacting  vastly  increased  sentences,  no 
public  goal  is  served  by  inducing  parolees 
to  spurn  post-release  treatment  by  un- 
wittingly driving  them  underground.  In 
truth,  the  new  restrictive  residency  laws 
appear  to  do  little  more  than  assuage 
political  vigilantism.  See:  The  Impact  of 
Residency  Restrictions  on  Sex  Offenders 
and  Correctional  Management  Practices: 
A Literature  Review,  Marcus  Nieto  and 
Prof.  David  Jung,  Hastings  Law  School, 
California  Research  Bureau  No.  06-008 
(August  2006). 
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Phoenix,  Arizona  Sheriff’s  Policy  Delaying  Prisoners’ 
Elective  Abortions  Enjoined 


Maricopa  County,  Arizona  Sher- 
iff Joe  Arpaio’s  policy  that 
required  a female  prisoner  seeking  an  elec- 
tive abortion  to  first  obtain  a court  order 
for  this  procedure  was  enjoined  because 
it  represented  an  exaggerated  response  to 
Arpaio’s  alleged  penological  concerns. 

Jane  Doe  was  sentenced  to  four  months 
in  county  jail  on  March  18,  2004.  Shortly 
before  being  committed,  she  discovered 
she  was  pregnant.  Correctional  Health 
Services  (CHS),  the  jail’s  contract  medical 
provider,  confirmed  the  pregnancy  but 
declined  Doe’s  immediate  and  repeated  re- 
quest to  be  transported  to  a hospital  for  an 
elective  abortion  within  the  first  trimester 
of  her  pregnancy.  Per  jail  regulations,  she 
offered  to  pay  for  both  the  procedure  and 
the  guarding  costs.  Only  on  May  12,  2004 
did  CHS  transport  her  for  the  procedure, 
after  Doe  obtained  the  court  order. 

Doe  complained  that  the  jail’s  policy 
requiring  a court  order  before  providing 
this  type  of  elective  treatment  was  uncon- 
stitutional. She  sued  in  state  court  under 
42  U.S.C.  § 1983  claiming  Fourteenth 
Amendment  violation  of  the  right  to 
privacy  and  Eighth  Amendment  violation 
of  the  right  to  adequate  medical  care.  She 
sought  a permanent  injunction  against  the 
county  as  to  the  elective  abortion  issue. 

The  Maricopa  County  Superior 
Court  found  that  the  jail’s  policy  violated 
a woman’s  right  to  choose  to  have  an 
abortion,  as  provided  in  Roe  v.  Wade.  410 
U.S.  113  (1973)  and  confirmed  in  Planned 
Parenthood  v.  Casey,  505  U.S.  833  (1992). 
While  the  challenged  jail  policy  affected  all 
elective  medical  procedures,  Doe’s  com- 
plaint, and  the  court’s  analysis,  focused  on 
just  the  abortion  question.  After  a finding 
for  Doe,  the  county  appealed 

The  Arizona  Court  of  Appeals’  analy- 
sis was  first  directed  to  which  standard 
to  apply.  The  county  argued  that  Casey’s 
“undue  burden”  test  controlled,  and  that 
absent  a finding  for  plaintiff  Doe,  the 
prison  regulation  context  should  not  even 
be  addressed  (using  Turner  v.  Safley,  482 
U.S.  78(1987)).  Although  the  superior 
court  had  found  for  Doe  under  both  Casey 
and  Turner  analyses,  the  appellate  court 
held  that  these  tests  are  alternative,  not 
sequential.  After  first  determining  that  the 
“undue  burden”  test  did  not  apply  in  this 
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prison  context  (citing  Johnson  v.  California, 
543  U.S.  499  (2005)),  the  court  proceeded 
to  make  a four-part  Turner  analysis. 

As  to  the  county’s  defense  based 
upon  a legitimate  penological  interest, 
the  court  first  rejected  their  “safety  and 
security”  concerns.  Noting  that  the  county 
transports  prisoners  for  funerals,  compas- 
sionate visits,  and  court  appearances,  the 
court  found  wholly  arbitrary  that  an  elec- 
tive abortion  transport  could  be  adjudged 
more  adverse  to  rational  public  safety  in- 
terests. Similarly,  Arpaio’s  “conservation 
of  county  resources”  argument  did  not  fly 
since  Doe  agreed  to  bear  the  costs.  More- 
over, the  gaining  of  a court  order  for  such 
transport,  vel  non,  added  nothing  to  the 
county’s  position  here,  and  the  county’s 
claim  of  liability  exposure  concerns  was 
flatly  ruled  “unfounded.” 

When  the  county  finally  rested  on 
its  argument  that  it  would  be  required  to 
violate  Arizona  law  by  transporting  Doe 
without  a court  order,  the  court  observed 
that  the  county  had  never  before  opposed 


On  June  12,  2006,  the  State  of 
Alaska  settled  a federal  civil 
rights  lawsuit  over  the  wrongful  death  of  a 
prisoner  in  a state-run  jail  for  $573,000. 

Julia  Walker  is  the  mother  of  Troy 
Wallace,  who  died  while  a prisoner  in  the 
Ketchikan  Correctional  Center,  a jail  run 
by  the  State  of  Alaska.  Wallace,  31,  volun- 
tarily appeared  at  the  jail  on  the  afternoon 
of  July  20,  2004,  to  serve  a ten-day  sen- 
tence for  disorderly  conduct.  Wallace,  a 
long-term  alcohol  abuser,  began  to  show 
symptoms  of  alcohol  withdrawal  soon  af- 
ter his  admission  to  the  jail.  By  the  second 
day  of  his  incarceration,  he  was  showing 
severe  symptoms  such  as  hallucinations, 
profuse  sweating,  scratching  at  the  walls, 
frothing  at  the  mouth,  and  delirium  tre- 
mens (DT),  a serious  medical  emergency 
that  can  often  lead  to  death  if  not  treated 
aggressively  in  a hospital.  A jail  nurse  then 
gave  him  a preventative  medication  that 
was  too  late  to  help  his  symptoms. 

A videotape  of  Wallace  during  his  last 
hours  shows  him  trying  to  stand  and  collaps- 


a prisoner’s  request  for  such  an  order. 
Thus,  the  policy  simply  was  not  reason- 
ably related  to  the  county’s  objective  of 
avoiding  violations  of  the  law. 

As  to  the  second  Turner  test,  re- 
garding prisoners’  alternative  means 
availability,  the  court  found  that  there 
plainly  were  none.  The  third  Turner  test, 
regarding  impact  on  prison  resources, 
was  found  inapplicable  based  upon  Doe’s 
covering  all  costs.  A court  order  did  not  af- 
fect this  fact,  and  hence  requiring  one  was 
unsupportable.  Finally,  Turner’s  fourth 
test,  for  ready  alternatives,  yielded  none 
to  defend  Arpaio’s  policy. 

In  sum,  the  appellate  court  found  the 
county’s  policy  nothing  but  an  “exagger- 
ated response”  to  its  proffered  penological 
concerns,  not  reasonably  related  to  neutral 
objectives  and  thus  invalid.  The  Court  of 
Appeals  accordingly  affirmed  the  superior 
court’s  order  declaring  the  policy  uncon- 
stitutional and  permanently  enjoining  the 
policy  as  to  elective  abortions.  See:  Doe  v. 
Arpaio,  150  P.3d  1258  (Az.  App.  2007).  P^ 


ing  repeatedly.  Eventually  Wallace  suffered 
severe  seizures  and  became  unconscious.  He 
died  on  the  floor  of  his  cell  clad  only  in  his 
underwear  early  on  the  morning  of  July  24, 
2006.  No  one  bothered  to  check  on  him  until 
two  hours  after  he  collapsed  and  died  despite 
the  video  feed  from  his  cell  of  a monitor  bank 
in  the  guards’  control  room. 

The  settlement  applies  only  to  the 
State  of  Alaska  and  its  employees.  The  suit 
remains  active  with  the  jail’s  contract  medi- 
cal provider,  Ernest  Meloche,  Meloche  is 
alleged  to  have  known  of  Wallace’s  medical 
condition,  but  failed  or  refused  to  order 
appropriate  medical  treatment. 

Walker  was  ably  represented  by 
Seattle,  Washington,  attorneys  Erik  J. 
Heipt  and  Edwin  S.  Budge.  See:  Walker 
v.  Henderson,  U.S.D.C.-D.  Alaska,  Case 
No.  A05-0176  CV  (RRB).  PJ 

Additional  Sources:  News  Release:  Budge 
& Heipt,  P.L.L.C.;  Associated  Press;  An- 
chorage Daily  News;  JuneauEmpire.  com; 
www.sitnews.us 
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Colorado  Successfully  Pressures  FBI  To  Release  DNA  Info; 
Racial  Bias  Infects  DNA  Databases 


State  law  enforcement  agencies 
have  struck  a tentative  deal  with 
FBI  officials  that  allows  agencies  to  share 
previously  privileged  information. 

The  deal  resulted  from  the  brutal  rape 
and  beating  of  a Colorado  woman  who 
literally  lost  an  eye  from  the  attack. 

DNA  from  the  rapist  was  compared  to 
more  than  50,000  profiles  in  the  Colorado 
database  but  didn’t  yield  a match.  Authori- 
ties then  ran  it  through  the  FBI’s  National 
DNA  Index  System  of  over  3.5  million 
subjects.  Still  no  match  was  found. 

However,  one  Oregon  offender  profile 
was  similar  enough  to  suggest  that  the 
rapist  might  be  related  to  a Colorado 
resident.  If  the  suspect  could  be  tested 
and  the  DNA  matched  the  case  would 
be  solved. 

Denver  District  Attorney  Mitch 
Morrissey  contacted  the  FBI  to  retrieve 
the  identity  of  the  Oregon  suspect.  To 
his  surprise  the  FBI  refused  to  release  the 
name.  At  the  time  of  Morrissey’s  request 
FBI  policy  prohibited  the  release  of  one 
state’s  data  to  another  state. 

So  Morrissey  did  what  any  self- 
respecting  public  official  would  do.  He 
threatened  the  FBI  with  negative  media 
coverage. 

“Your  policy  is  not  likely  to  sit  well 
with  [the  victim]  when  she  understands 
your  roadblocks  to  our  investigation  of 
her  case,”  Morrissey  told  FBI  officials.  “I 
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cannot  predict  whether  she  will  choose  to 
share  this  information  with  other  public 
officials  and  the  media.” 

The  FBI  relented.  Two  days  later  FBI 
Director  Robert  S.  Mueller  contacted 
Morrissey.  Two  weeks  later  the  FBI  had 
a new  policy.  While  the  FBI  still  does 
not  release  information  between  states  it 
does  not  interfere  if  states  decide  to  share 
information. 

At  a glance  the  new  agreement  ap- 
pears to  be  a win-win  situation. 

Look  again! 

While  identical  DNA  matches  are  vir- 
tually unquestionable  close  matches  are  not 
nearly  as  accurate.  In  40  percent  of  close 
matches  suspects  are  not  related  at  all. 

Henry  T.  Greely,  a professor  of  law 
and  genetics  at  Stanford  University,  says 
that,  among  other  privacy  concerns,  DNA 
profiling  will  undoubtedly  be  racially 
biased. 

Black  Americans  make  up  13  percent 
of  the  nation’s  population  but  constitute 
40  percent  of  the  national  DNA  database. 
This  would  mean  that  black  Americans, 
who  already  make  up  a vastly  dispro- 
portionate cross  section  of  the  prison 
population,  would  now  be  disproportion- 
ately investigated  as  well. 

Greely  says  that  the  only  fair  and 
practical  solution  would  be  the  imple- 
mentation of  a universal  DNA  database. 
He  admits  that  creating  such  a database 


would  encounter  legal,  practical  and  po- 
litical resistance  but  maintains  that  the 
alternative  is  preferable  to  the  racially 
biased  system  now  being  implemented. 

To  date,  Denver  has  shared  nearly- 
matching  DNA  evidence  with  Oregon 
and  Arizona.  Another  unsolved  case  has 
Florida  and  Michigan  poised  to  enter  the 
swap  meet.  Morrissey  is  quite  pleased  with 
his  success. 

What  is  disconcerting  is  that  Mor- 
rissey makes  no  mention  whether  the 
original  case  that  started  this  invasion  of 
privacy  has  helped  the  woman  who  was 
initially  attacked. 

Sometimes  silence  speaks  volumes. 

Source:  ABA  Journal 
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Disallowing  Printed  E-Mail  Responses  To  Wisconsin  Prisoner’s  Web 

Page  Raised  Triable  Issues  of  Fact 

by  John  E.  Dannenberg 


The  Seventh  Circuit  U.S.  Court  of 
Appeals  held  that  the  Wisconsin 
Department  of  Corrections’  (WDOC) 
policy  of  disallowing  prisoner  mail  receipt 
of  printed  responses  to  their  personal  web 
pages  (as  distinguished  from  hand-writ- 
ten ones),  in  light  of  applicable  WDOC 
regulations,  raised  triable  issues  of  fact 
regarding  a prisoner’s  First  Amendment 
complaint. 

WDOC  prisoner  Jevon  Jackson  had 
two  mail-related  complaints.  In  the  first, 
he  challenged  WDOC’s  policy  of  banning 
catalogs  whose  advertised  products  could 
be  purchased  with  postage  stamps.  There, 
he  was  procedurally  barred  because  he 
never  appealed  the  denial  of  his  initial 


grievance.  When  he  tried  to  revive  the 
complaint  by  filing  a repeat  grievance, 
he  was  denied  on  administrative  rules 
that  disallow  such  repeated  appeals.  The 
Seventh  Circuit  honored  WDOC  regula- 
tions and  held  that  failure  to  properly 
exhaust  the  initial  appeal  below  doomed 
the  second  one. 

Jackson  did  properly  exhaust  his  sec- 
ond issue,  however.  He  had  complained 
that  his  First  Amendment  rights  were 
violated  when  WDOC  refused  to  let  him  re- 
ceive a printed  (e-mail  hard  copy)  response 
to  his  personal  website.  WDOC  regulations 
permit  such  a website  and  permit  hand- 
written responses  to  it.  They  also  permit 
printed  e-mail  copy  on  8 Vi  x 11  paper, 


but  not  from  personal  web  site  correspon- 
dents. WDOC  alleged  that  permitting  such 
printed  responses  could  permit  a prisoner 
to  “victimize”  the  public  and  would  cost 
WDOC  too  much  to  manage. 

Jackson,  relying  upon  Prison  Legal 
News  v.  Lehman,  397  F.3d  692  (9th  Cir. 
2005),  argued  that  WDOC  did  not  have 
a reason  rationally  related  to  a legitimate 
penological  interest  in  thus  barring  (only) 
printed  e-mail  website  mail.  The  court 
found  that  WDOC’s  responses  did  not 
plainly  justify  such  a rule,  and  thus  over- 
ruled and  remanded  the  district  court’s 
dismissal  of  this  claim,  in  an  unpublished 
opinion.  See:  Jackson  v.  Pollard,  208  Fed. 
Appx.  457  (7th  2006).  FJ 


Guards  Convicted  of  Stealing,  Bringing  Drugs  into 
Washington  State  Private  Jail 


Security  Specialists  Plus  ( SSP ) is  a 
60-employee  firm  operating  out 
of  Bellingham,  Washington’s  Irongate 
industrial  area.  It  provides  animal  con- 
trol services  to  unincorporated  parts  of 
Whatcom  County,  hires  out  private  secu- 
rity guards,  and  serves  legal  documents. 
It  also  has  a contract  to  incarcerate  about 
50  of  the  county’s  prisoners  at  its  Baker 
Creek  Place  private  jail.  The  minimum- 
security  prisoners  are  in  work-release 
programs  or  on  the  county’s  prisoner 
work  crews.  The  13 -year-old,  approxi- 
mately $500,000-per-year  jail  operation 
has  recently  come  under  scrutiny  due  to 
several  problems,  including  a guard  who 
smuggled  marijuana  into  the  facility,  a 
guard  who  stole  money  from  a prisoner 
and  a guard  with  multiple  felony  convic- 
tions. 

On  August  3, 2006,  SSP  guard  Joshua 
Oscar  Caleb  Kulsrud,  25,  was  arrested 
by  deputies  at  the  jail  on  suspicion  of 
smuggling  tobacco  to  prisoners.  When 
his  backpack  was  searched,  the  deputies 
discovered  marijuana.  During  questioning 
Kulsrud  admitted  that  he  intentionally 
failed  to  monitor  prisoners  when  they 
provided  urine  samples  for  drug  screen- 
ing tests. 

Whatcom  County  Sheriff  Bill  Elfo 
said  Kulsrud’s  actions  were  lazy,  negligent 


by  Matthew  T.  Clarke 

and  incompetent,  and  not  due  to  bribes 
from  prisoners.  Kulsrud  pleaded  guilty 
to  possession  of  marijuana  the  day  after 
he  was  arrested  and  was  sentenced  to  one 
day  in  jail. 

On  March  2,  2006,  a prisoner 
reported  the  theft  of  $225  from  his  per- 
sonal locker.  A videotape  that  would 
have  recorded  the  incident  had  been 
tampered  with.  Later,  Michael  Gregory 
McLeod,  25,  the  SSP  guard  who  was 
on  duty  when  the  money  was  stolen, 
admitted  taking  more  than  $100  from 
the  prisoner’s  locker  and  using  it  to  buy 
gas  and  groceries.  He  pleaded  guilty  in 
district  court  to  a theft  charge  and  was 
given  a one  year  deferred  sentence,  fined 
$200  and  ordered  to  do  16  hours  of  com- 
munity service. 

Other  problems  at  the  privately-run 
jail  include  the  discovery  that  a SSP  guard 
had  multiple  felony  convictions  and  a 
female  guard  made  “vulgar  references” 
around  male  prisoners.  Both  guards  are 
no  longer  supervising  prisoners.  Deputies 
have  also  discovered  illegal  drugs  during 
inspections  of  the  jail.  SSP  did  not  clarify 
whether  any  of  the  guards  mentioned  in 
this  article  were  bred. 

On  August  23, 2006,  Sheriff  Elfo  sent 
a letter  to  SSP  instructing  the  company 
to  improve  its  performance  at  the  jail  or 


risk  losing  its  lucrative  contract.  The  let- 
ter also  suggested  that  SSP  conduct  basic 
background  checks  on  its  employees.  A 
loophole  in  Washington  law  allowed  the 
company  to  hire  guards  without  requiring 
such  checks. 

While  Whatcom  County  Jail  em- 
ployees undergo  exhaustive  background 
checks  that  include  lie  detector  and 
psychological  tests,  apparently  any  warm 
body  is  good  enough  for  SSP.  “When  you 
have  people  charged  with  the  responsibil- 
ity of  others  in  that  type  of  situation  you 
have  to  be  sure  their  integrity  and  profes- 
sionalism are  beyond  reproach,”  Sheriff 
Elfo  stated. 

In  response  to  these  criticisms,  in 
September,  2006  the  company  hired 
Dave  Wareing,  a former  Whatcom  Coun- 
ty Undersheriff  and  county  deputy 
administrator,  to  conduct  an  audit  of  its 
operations. 

Regardless  of  improvement,  SSP’s 
contract  to  house  Whatcom  County 
prisoners  may  be  short-lived.  The  county 
opened  a new  interim  jail  in  December 
2006  with  an  additional  155  beds,  and 
long-term  plans  call  for  eventually  moving 
the  work-release  prisoners  back  to  county 
control.  PI 

Source:  Bellingham  Herald 
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BOP  Cancels  Solicitation  of  Proposal  for  Single-Faith  Program 


On  October  26,  2006,  the  fed- 
eral Bureau  of  Prisons  (BOP) 
announced  that  it  was  canceling  its  so- 
licitation of  proposals  for  single-faith, 
faith-based  residential  re-entry  programs. 
The  move  came  after  a lawsuit  was  filed 
by  the  Madison,  Wisconsin-based  Free- 
dom From  Religion  Foundation  (FFRF), 
which  is  “a  national  association  of  free- 
thinkers, atheists  and  agnostics”  founded 
in  1978  that  works  to  keep  church  and 
state  separate.  The  BOP  already  operates 
multi-faith  re-entry  programs  and  had 
planned  to  expand  to  include  single-faith 
programs. 

According  to  BOP  spokeswoman 
Traci  Billingsley,  the  single-faith  program 
requirements  will  undergo  major  revisions 
and  be  re-announced.  This  came  as  a 
shock  to  Annie  Laurie  Gaylor,  co-presi- 
dent of  FFRF,  who  had  been  celebrating 
the  cancellation  of  the  single-faith  pro- 
gram initiative. 

“They  are  slow  learners,”  said  Gay- 
lor. “Setting  up  single-faith  programs  is 
certainly  not  in  the  best  interests  of  our 
secular  government  or  of  the  prison- 
ers. They  were  taking  solicitations  from 
vendors  to  go  into  five  or  six  federal 
prisons  with  taxpayer  funding.  They  said 
one  might  be  Roman  Catholic  and  one  a 
Southern  Baptist,  for  instance.” 

“We  apparently  averted  the  de- 
nominational kind  of  thing,  but  we  know 
what  is  going  on  will  be  Christian  to  the 
hilt,”  Gaylor  stated.  “Secular,  practical 
education  is  the  answer  in  our  prisons, 
not  proselytizing  a captive  audience  of 
prisoners.” 

FFRF  filed  the  civil  rights  lawsuit  in 
the  U.S.  District  Court  for  the  Western 
District  of  Wisconsin  in  May  2006.  It 
challenged  the  constitutionality  of  both 
the  single-faith  and  multi-faith  programs. 
The  lawsuit  alleged  that  the  federal  Office 
of  Management  and  Budget  had  created 
an  atmosphere  among  the  federal  agen- 
cies to  increase  faith-based  programming 
simply  because  they  are  faith-based.  This 
allegedly  extended  to  the  BOP’s  Life 
Connections  Program  (LCP),  which  was 
initiated  by  the  Department  of  Justice’s 
Task  Force  for  Faith-based  and  Commu- 
nity Initiatives. 

LCP,  which  has  existed  since  at  least 
2003,  has  contracted  with  faith-based 
organizations  for  multi-faith  re-entry 
programs  in  at  least  five  BOP  prisons, 
including  the  Federal  Correctional  In- 


stitution at  Milan,  Michigan;  the  U.S. 
Penitentiary  at  Leavenworth,  Kansas;  the 
Federal  Medical  Center  in  Carswell,  Tex- 
as; the  Federal  Correctional  Institution 
at  Petersburg,  Virginia;  and  the  Federal 
Correctional  Institution  in  Victorville, 
California. 

The  FFRF  lawsuit  sought  to  prevent 
funding  for  LCP  and  to  remove  religion 
as  a substantial  component  of  all  feder- 
ally-funded future  programs.  The  parties 
agreed  to  a stipulated  dismissal  on  No- 
vember 7,  2006  after  the  BOP  halted 


its  solicitation  for  single-faith  re-entry 
programs.  See:  Freedom  of  Religion  Foun- 
dation, Inc.  v.  Gonzales,  USDC  WD  WI, 
Case  No.  06-C-0244-S. 

Previously,  in  2005,  the  FFRF  filed 
suit  challenging  a Bible-based  “faith 
pod”  program  at  the  CCA-operated  New 
Mexico  Women’s  Correctional  Facility 
in  Grants,  New  Mexico.  That  case  is  still 
pending. 

Additional  Sources:  www.madison.com, 
Capital  Times,  FFRF  press  release 


Lifetime  Supervision  or  Lifetime  Incarceration 
for  Colorado  Sex  Offenders? 

by  G.A.  Bowers 


Colorado  has  one  of  the  toughest 
sex  offender  laws  in  the  nation, 
according  to  University  of  Denver  law 
professor  Karen  Steinhauser.  Under  the 
1998  Lifetime  Supervision  of  Sex  Offend- 
ers Act  (Act),  over  800  sex  offenders  have 
been  incarcerated.  Of  the  182  who  have 
met  the  parole  board  through  September 
2005,  two  were  paroled,  both  in  2005. 

Under  the  Act,  class  2,  3,  and  4 sex 
offenders  are  sentenced  to  a set  minimum 
prison  or  probationary  term  and  a maxi- 
mum term  of  life  in  prison.  They  may  be 
sentenced,  for  example,  to  a term  of  two 
years  to  life.  Few  understand  the  gravity 
of  the  sentence,  hearing  only  the  “two 
years”  part  and  either  not  hearing  or  not 
understanding  the  “to  life”  part  as  the 
judge  pronounces  sentence.  They  arrive 
at  the  prison  gates  believing  they  will  be 
released  in  two  years.  Then  they  learn  the 
awful  truth:  that  they  very  well  may  spend 
the  rest  of  their  lives  in  prison. 

Such  sentences  grant  broad  discretion 
to  the  Colorado  parole  board,  which  is 
loath  to  parole  any  prisoner.  A1  Stanley, 
parole  board  chairman,  justifies  the  low 
parole  rate  by  claiming  sex  offenders  have 
not  completed  treatment  and  that  prison 
therapists  have  not  recommended  their 
release.  State  Senator  Norma  Anderson,  a 
supporter  of  the  Act,  agrees  that  prisoners 
are  denied  parole  because  they  have  not 
received  treatment.  The  November  1, 2005 
Colorado  Division  of  Criminal  Justice 
(DCJ)  report,  Lifetime  Supervision  of  Sex 
Offenders  Annual  Report,  noted  that  only 
101  of  the  800  sex  offenders  under  the  Act 
were  in  treatment  on  October  13,  2005. 
Carolyn  Turner,  on  the  contrary,  re- 


ported in  a letter  to  the  Rocky  Mountain 
News  that  therapists  of  the  Colorado 
Department  of  Corrections  (CDOC)  Sex 
Offender  Treatment  Program  (SOTP) 
told  a public  meeting  a different  story  in 
early  2006.  The  therapists  claimed  that 
approximately  50  prisoners  had  completed 
their  sentences  and  the  treatment  program 
and  had  been  recommended  for  parole 
or  community  corrections.  All  50  were 
denied  release  by  the  parole  board. 

The  therapists’  claim,  however,  was 
belied  by  the  DCJ  report,  which  reported 
that  only  14  prisoners  had  met  the  treat- 
ment criteria  for  progression  to  community 
placement.  The  parole  board’s  blame-shift- 
ing was  contradicted  by  the  DCJ’s  report 
that  the  most  frequent  deferral  reasons 
cited  by  the  parole  board  in  lifetime  su- 
pervision cases  were  “aggravating  factors” 
and  “risk  control.”  “Sex  offender  treatment 
needs”  was  sixth  on  the  list. 

Proponents  of  lifetime  supervision 
believe  that  it  will  eventually  lead  to  a safer 
society  and  actually  free  up  prison  beds  by 
forcing  prisoners  to  participate  in  treatment 
programs.  Indeed,  the  DCJ  report  showed 
that  52  percent  of  parole-eligible  prisoners 
under  the  Act  were  treatment-compliant, 
compared  with  23  percent  of  other  sex 
offenders.  Jill  McFadden,  Colorado  Sex 
Offender  Management  Board  (SOMB) 
manager,  points  out  that  sex  offenders  in 
treatment  are  less  likely  to  reoffend.  Sena- 
tor Anderson  maintains  that  sex  offenders 
who  are  closely  monitored  after  release  are 
also  less  likely  to  reoffend.  Their  hope  is 
that  with  treatment  and  supervision,  sex 
offenders  may  safely  return  to  society.  An- 
derson noted  that  the  Act  was  not  intended 
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to  lengthen  prison  sentences. 

Public  defender  and  SOMB  member 
Bill  Martinez  questions  the  parole  board’s 
faith  in  treatment,  “If  it’s  working  so  well, 
why  are  so  few  of  the  life  timers  being 
paroled?”  The  prisoners  themselves  are 
disheartened  by  the  parole  board’s  actions. 
“It  was  worded  ‘lifetime  supervision,’  but 
technically  it’s  lifetime  incarceration,” 
one  said.  Many  wonder  why  they  should 
bother  with  the  difficult  and  painful  treat- 
ment if  it  will  not  lead  to  parole. 

The  indeterminate  sentences  are 
further  lengthened  by  a 2003  law  that 
eliminates  good  time  for  sex  offenders 
under  the  Act.  While  programs-compliant 
sex  offenders  may  still  receive  meritorious 
earned  time  reductions  of  up  to  ten  days 
per  month,  the  loss  of  good  time,  which  re- 
duces a minimum  sentence  by  50  percent, 


effectively  doubles  the  minimum  time  they 
must  serve.  Worse,  a 2003  Colorado  Attor- 
ney General  opinion  allowed  the  CDOC 
to  apply  the  change  retroactively  to  1998, 
shocking  hundreds  of  sex  offenders  with 
doubled  minimums,  contrary  to  Lynce  v. 
Mathis,  117  S.Ct.  891  (1997). 

Ironically,  the  Act’s  Legislative  declara- 
tion section  acknowledges  that  while  sex 
offenders  cannot  be  cured,  “keeping  all  sex 
offenders  in  lifetime  incarceration  imposes 
an  unacceptably  high  cost  in  both  state 
dollars  and  loss  of  human  potential.”  The 
Colorado  parole  board  and  the  SOTP  thera- 
pists apparently  are  not  on  the  same  page  as 
the  Colorado  General  Assembly. 

Sources:  The  [Colorado  Springs]  Gazette, 
Rocky  Mountain  News,  Colorado  Division 
of  Criminal  Justice 


Louisiana  Prisoner  Denied  Religious  Materials 
Under  “Approved  Vendor”  Policy  Settles  Suit 
for  $21,  786.13  in  Damages  and  Fees 


The  State  of  Louisiana  has  settled 
with  a prisoner  who  was  denied 
religious  materials  while  imprisoned  in  the 
Louisiana  State  Penitentiary  at  Angola. 
Under  the  agreement,  which  was  con- 
cluded on  February  21, 2007,  the  state  will 
pay  Norman  Sanders  nearly  $22,000  and 
add  Mormon  bookstores  to  its  approved 
vendors  list. 

Sanders  is  a lifelong  member  of  the 
Church  of  Jesus  Christ  of  Latter  Day 
Saints.  Until  December  2003,  when  prison 
officials  instituted  a specific  list  of  “ap- 
proved vendors”  from  which  prisoners 
could  purchase  various  items,  Sanders  had 
been  purchasing  and  receiving  Mormon 
religious  texts  unimpeded.  After  that  date, 
however,  Sanders  was  unable  to  order  reli- 
gious writings  because  only  one  Mormon 
bookstore  was  on  the  vendors  list  and 
that  vendor  provided  only  scriptures,  not 
books  or  other  religious  writings. 

In  December  2006  the  American  Civil 
Liberties  Union  (ACLU ) of  Louisiana  sued 
prison  officials  in  the  U.S.  District  Court  for 
the  Middle  District  of  Louisiana  on  Sand- 
ers’ behalf.  The  suit,  filed  pursuant  to  42 
U.S.C.  § 1983  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA),  42  U.S.C.  § 2000,  alleged  that  prison 
officials  violated  Sanders’  First  and  Four- 
teenth Amendment  rights  by  denying  him 
religious  materials  and  treating  the  Mormon 
religion  differently  than  other  religions. 

Joe  Cook,  Executive  Director  of  the 


ACLU  of  Louisiana  and  Katie  Schwartz- 
mann,  the  organization’s  staff  attorney, 
contended  that  prison  officials  had  no  legiti- 
mate reason  for  restricting  Sanders’  access  to 
the  religious  materials  he  sought  to  order. 

“Angola  officials  may  not  control 
the  private  practice  of  religion  unless  it 
clearly  poses  a safety  or  security 
risk,  which  did  not  exist  in  this  case,” 
Schwartzmann  said.  “It  is  unfortunate  that 
we  even  had  to  bring  this  lawsuit.  Mr.  Sand- 
ers tried  for  years  to  get  Angola  officials 
to  comply  with  the  Constitution.  We  are 
pleased  that  prison  officials  made  the 
right  decision  and  finally  decided  to 
settle  this  case.” 

Out  of  the  total  $21,786.13  settlement 
Sanders  will  receive  $10,950  in  damages. 
The  rest  will  be  used  to  pay  attorney  fees 
and  costs.  Also  pursuant  to  the  settle- 
ment prison  officials  at  Angola  will  add 
Brigham  Young  University  Bookstore, 
the  Foundation  for  Ancient  Research 
and  Mormon  Studies,  and  Desert  Books 
Direct  to  its  vendors  list.  See:  Sanders  v. 
State  of  Louisiana,  USDC  MD  LA,  Case 
No.  06-536-RET-DLD. 

Books  distributed  by  Prison  Legal 
News  had  also  been  censored  at  the 
Louisiana  State  Penitentiary  under  this 
“approved  vendor”  policy.  After  PLN  sent 
a demand  letter  as  a prelude  to  seeking 
judicial  review,  the  Louisiana  Department 
of  Public  Safety  added  PLN  to  its  list  of 
Approved  Vendors.  FI 
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LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  prisoners  who 
are  unable  to  receive  help 
from  a lawyer. 

Written  by  Robert  E.  Toone 
A Project  of  the  Southern 
Poverty  Law  Center 

COST  $10 

(includes  shipping/handling) 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle,  WA  98117 
(206)  246-1022 

Be  sure  to  include  your  name , 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number,  and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or  chal- 
lenges to  convictions  that  are  on  appeal. 
Edition  last  revised  in  2002. 
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$2.25  Million  Award  for  Virginia  Man  Falsely  Sent  to  Death  Row 


A federal  jury  awarded  a Virginia 
man  $2.25  million  for  being 
falsely  convicted  of  a rape/murder  based 
on  evidence  fabricated  by  a cop  and 
spending  ten  years  on  death  row. 

Earl  Washington,  then  23,  was  con- 
victed of  a rape/murder  in  1984.  The 
conviction  was  based  solely  on  his  confes- 
sion which  allegedly  gave  details  known 
only  to  the  police.  In  1994,  DNA  evidence 
threw  doubt  on  his  guilt  and  Virginia  Gov- 
ernor L.  Douglas  Wilder  commuted  his 
sentence  to  life.  In  2000,  improved  DNA 
testing  excluded  him  while  connecting 
a convicted  rapist  to  the  crime  through 
semen  found  at  the  scene  of  the  murder. 
In  2001,  Washington  was  released  from 
prison  after  completing  his  sentence  in  an 
unrelated  crime. 


Washington,  who  is  mildly  mentally 
retarded,  filed  a civil  rights  action  in  fed- 
eral district  court  under  42  U.S.C.  § 1983, 
alleging  that  special  agent  Curtis  Reese 
Wilmore  had  fed  him  the  “undisclosed” 
facts  that  were  stated  in  his  “confession,” 
leading  to  his  conviction  for  a murder  and 
rape  he  did  not  commit.  He  also  alleged 
that  Wilmore,  who  died  while  Washing- 
ton was  in  prison,  misrepresented  to  the 
prosecutor  that  the  facts  had  come  from 
Washington. 

Washington  presented  experts  to  prove 
that,  although  he  would  have  been  in  prison 
for  the  entire  sentence  he  served,  his  time  on 
death  row  was  much  worse  than  his  time 
would  have  been  had  he  been  in  general 
population  the  ten  years.  His  lawyers  argued 
that  he  had  suffered  severe  psychological 


trauma  while  on  death  row  and  continued 
to  suffer  from  post-traumatic  stress  disorder 
due  to  that  trauma.  He  sought  damages  for 
pain  and  suffering. 

On  May  5,  2006,  after  a two-week 
trail,  a unanimous  decision  found  that 
Wilmore  knowingly  fabricated  the  con- 
fession which  was  proximate  cause  for 
Washington’s  conviction  and  death  row 
confinement.  They  awarded  him  $2.25 
million  against  Wilmore’s  estate.  Washing- 
ton was  represented  by  attorneys  Debbie 
Cornwall  and  Peter  J.  Neufeld  of  New 
York,  New  York;  Robert  T.  Hall  of  Res- 
ton,  Virginia;  and  Barry  A.  Weinstein  of 
Elikins,  West  Virginia.  See:  Washington  v. 
Buraker,  USDC,  WDVA,  Charlottesville 
Div.,  Case  No.  3:02-CV-106-NKM-BWC. 

FI 


Study:  Supermax  Prisons  Achieve  Control  While  Inflicting 
Debilitating  Side  Effects,  But  Don’t  Reduce  Recidivism 


The  Justice  Policy  Center  of  the 
Urban  Institute  (UI)  issued  a re- 
search report,  Evaluating  the  Effectiveness 
of  Supermax  Prisons,  in  which  it  con- 
cluded that  while  these  restrictive  lockups 
achieve  their  goals  of  maintaining  order, 
safety,  control  and  incapacitation  of  vio- 
lent/disruptive prisoners,  they  also  cause 
serious  debilitating  side  effects  such  as 
increased  mental  illness.  But  the  ultimate 
concern  of  whether  supermaxes  serve  to 
advance  the  welfare  of  thusly  confined 
prisoners  [by  reducing  recidivism]  appears 
doubtful. 

There  are  over  25,000  prisoners 
housed  in  supermax  prisons  in  44  states. 
While  the  term  “supermax”  doesn’t  usu- 
ally appear  in  detention  facility  lexicons, 
the  terms  “special  housing  unit”  (SHU), 
“intensive  management  unit”  (IMU)  and 
“administrative  segregation”  (Ad  Seg)  are 
familiar  descriptors.  But  it  all  boils  down 
to  the  familiar  regimen  of  23-24  hours  per 
day  in  a cell,  in-cell  feeding  (sometimes 
“Nutriloaf”),  separate  showers,  isolated 
dog-kennel-sized  “exercise  yards,”  con- 
stant lighting,  no  contact  visiting,  and 
often,  no  human  contact  whatever  for  long 
periods  of  time.  While  occupants  selected 
for  supermax  housing  are  supposedly  the 
“worst  of  the  worst”  behavioral  manage- 
ment problems,  it  is  widely  known  that 
selection  is  not  infrequently  grounded 


by  John  E.  Dannenberg 

upon  retribution  for  “meddlesome”  be- 
havior such  as  lawsuits. 

But  the  wished-for  deterrent  effect 
of  harsh  supermax  confinement  does  not 
seem  to  correlate  with  reduced  recidivism 
or  improved  behavior  patterns.  Indeed,  the 
one  acknowledged  “programming”  aspect 
of  prison,  education,  is  itself  hamstrung 
by  the  debilitating  effect  of  isolation.  The 
study  observes  that  there  are  few  analyses 
on  the  impact  of  supermax  prisons,  not 
even  cost-benefit  assessments.  Even  which 
“benefit”  should  be  measured  is  debated, 
that  is,  whether  it  should  be  “cost  per 
averted  crime”  [a.k.a.,  “public  safety,” 
the  stereotypical  politician’s  angle]  or 
“cost  per  reduced  in-prison  violent  in- 
cident” [a.k.a.,  “systemwide  safety,”  the 
prisoncrat’s  measure].  Recognizing  the 
dilemma,  the  study  focused  on  assisting 
policymakers  in  guiding  further  research 
on  how  to  make  these  decisions. 

To  gain  perspective,  the  study  team 
visited  supermax  sites  in  Maryland,  Ohio 
and  Texas.  They  interviewed  wardens, 
prison  staff,  and  legislators,  but  did  not  in- 
terview prisoners.  [Only  prisoner  lawsuits 
and  summaries  of  prison  investigations 
were  reviewed.  This  writer  believes  that 
this  is  a serious  flaw  in  the  study’s  meth- 
odology. After  all,  if  the  intended  results 
are  to  ultimately  somehow  be  measured  by 
behavior  of  prisoners,  it  seems  that  their 


input  should  be  at  least  equally  considered 
when  devising  beneficent  strategies.] 

In  Maryland,  the  study  team  found 
reductions  in  medical  and  mental  health 
care/screening  in  their  supermax  (MCAC). 
MCAC  prisoners  were  shortchanged  on 
exercise  time/ showers  (only  1 hour  every 
two-three  days).  The  team  ruled  that 
MCAC’s  “pink  room”  [i.e.,  solitary  - an 
empty,  unheated,  filthy  cell  with  a hole  in 
the  floor]  was  abusive.  Not  surprisingly, 
they  found  that  MCAC  confinement  in- 
creases disorder  and  encourages  prisoners 
desiring  protective  custody  to  misbehave  so 
as  to  stay  there.  And  when  MCAC  prison- 
ers are  paroled  directly  to  the  streets,  they 
exhibit  the  maximum  predilection  for  re- 
cidivism and  hence  danger  to  the  public. 

In  Ohio,  the  team  found  a supermax, 
the  Ohio  State  Penitentiary  (OSP)  was 
built  in  response  to  the  1993  Lucasville 
riot  where  nine  prisoners  and  one  guard 
were  killed.  Which  ignored  the  fact  that 
for  decades  Lucasville  had  had  its  own 
“supermax”  unit.  The  average  stay  in  OSP 
is  2.6  years.  While  the  punishment  goal  is 
obvious,  unintended  side-effects  are  evi- 
dent, too.  OSP  suicides  account  for  1 5% 
of  all  Ohio  prison  suicides,  but  OSP  only 
houses  1%  of  Ohio  prisoners.  A federal 
judge  in  2002  prohibited  placement  of 
mentally  ill  prisoners  in  OSP.  To  protect 
the  public,  Ohio  law  prohibits  prisoners 
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California  Sheriff  Criticized  on  Injury 
Non-Treatment  After  Use  of  Force 


being  paroled  directly  from  OSP.  Which 
results  in  no  parole  sentences  for  prison- 
ers housed  there  on  the  classification 
whim  of  prison  officials.  [This  raises  the 
question  as  to  how  a continually  disrup- 
tive prisoner  who  has  completed  his  term 
ever  gets  out.  Does  his  OSP-aggravated 
behavioral  deterioration  transmute  into 
a life-sentence?] 

Texas  leads  the  nation  in  housing  seg- 
regated prisoners  — one-third  of  all  such 
prisoners  in  the  country.  Their  9,000  su- 
permax prisoners  are  triple  the  number  in 
1987,  amounting  to  8%  of  all  Texas  pris- 
oners. In  1995,  the  state  legislature  passed 
a law  prohibiting  the  expenditure  of  state 
funds  to  provide  rehabilitative  programs. 
As  in  Maryland  and  Ohio,  serious  mental- 
health  side-effects  are  observed  in  Texas. 
Texas  paroles  1,400  supermax  prisoners 
directly  to  the  streets  every  year,  with 
predictable  results.  In  prison  assaults  on 
staff  have  increased  markedly;  fully  40% 
occur  in  segregation  units. 

In  a written  national  UI  survey  of 
wardens,  70%  responded  that  recidivism 
was  not  affected  by  the  use  of  super- 
max prisons.  They  admitted  numerous 
unintended  side-effects,  including  more 
incident-related  paperwork.  Curiously, 
they  also  admitted  system-wide  effects 
of  increased  violence  and  disrespect  for 
authority. 

In  conclusion,  the  report  found  that 
“there  is  little  research  [including  the 
present  study]  to  suggest  that  supermax 
prisons  effectively  achieve  any  of  a range 
of  goals,  including  improving  system-wide 
order  and  safety....”  Or,  as  this  writer 
rephrases  it,  treating  people  like  animals 
only  encourages  animal  behavior.  See: 
Evaluating  the  Effectiveness  of  Supermax 
Prisons,  by  Prof.  Daniel  P.  Mears,  Justice 
Policy  Center,  Urban  Institute  (March 

2006).  S'! 
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A highly  critical  May  2006  re- 
port by  the  Riverside  County 
Grand  Jury  found  that  at  the  five  county 
jail  lockups,  a disturbing  pattern  had 
emerged  where  prisoners  who  were  in- 
jured while  being  subdued  often  were  not 
provided  medical  aid.  Worse,  Sheriff’s 
Dept,  personnel  frequently  filed  inaccu- 
rate reports  and  often  could  not  produce 
videotapes  that  are  required  in  all  such 
incidents. 

In  its  random  search  of  Use  of  Force 
reports,  the  Grand  Jury  made  five  find- 
ings. It  found  that  many  of  the  reports 
were  inaccurately  completed;  incident 
dates  differed  from  witness  reports  and 
primary  reports;  pepper-sprayed  pris- 
oners were  not  given  required  medical 
assessment  or  treatment;  videotapes  were 
often  missing,  in  spite  of  rules  requiring 
a live-year  retention  period;  and  custody 
transfer  orders  were  missing  pertinent 
information.  Further,  although  proce- 
dures were  not  uniform  among  the  jails, 
deputies  were  permitted  to  bid  overtime 
slots  at  facilities  other  than  where  they 
were  trained. 

The  Grand  Jury  provided  the  Sheriff 
with  five  recommendations:  1)  Scrupu- 
lously follow  regulation  15  CCR,  art.  1.5, 
§ 3268. 1(a),  which  requires  documenting 
use-of-force  incidents,  2)  Immediately 
treat  pepper-sprayed  prisoners,  3)  Fol- 


low General  Orders  to  videotape  all 
use-of-force  incidents,  4)  Train  deputies 
on  General  Orders  specifying  transfer 
requirements  and  paperwork,  and  5) 
Cross-train  deputies  who  are  shared 
between  units. 

Undersheriff  Neil  Lingle  stated  the 
department  would  respond  in  detail  to  the 
report,  and  a response  was  hied  with  the 
presiding  judge  of  the  Superior  Court  on 
May  30, 2006.  In  its  response,  the  Sheriff’s 
Dept,  agreed  that  many  of  the  Use  of 
Force  reports  had  not  been  accurately 
completed  and  that  videotapes  of  such 
incidents  were  missing,  but  took  issue  with 
the  other  findings. 

Regarding  the  lack  of  medical 
treatment  for  prisoners  who  were  pep- 
per-sprayed, the  Sheriff’s  Dept,  stated, 
“Some  of  the  reports  positively  report  that 
an  inmate  was  provided  access  to  running 
water.  Other  reports  remain  silent  on  the 
issue.  However,  this  does  not  establish  a 
lack  of  treatment.” 

The  Riverside  County  Sheriff’s 
Dept,  annual  budget  for  corrections  is 
$107  million,  funding  1,064  employee 
positions.  FI 

Source:  2005-2006  Grand  Jury  Report, 
Riverside  Co.  Sheriff’s  Dept.,  Corrections 
Division  (www.riverside.courts.ca.gov/ 
grandjury/06sheriffdeptcorrecdiv.pdf) 
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Human  Rights  Watch  Urges  Access  to  Condoms  in 
U.S.  Prisons  and  Jails 


Incarcerated  individuals  bear  a 
disproportionate  burden  of  infec- 
tious diseases,  including  Hepatitis  B virus 
(HBV),  Hepatitis  C virus  (HCV),  and 
HIV/AIDS.  The  HIV  prevalence  in  state 
and  federal  prisons  is  more  than  3 times 
higher  than  in  the  general  population.  The 
prevalence  of  HCV  among  prisoners  ap- 
proaches 40  percent.  Co-infection  is  also 
a concern:  although  data  is  scarce,  a sig- 
nificant number  of  HIV-positive  prisoners 
are  also  infected  with  HCV. 

Although  the  majority  of  prisoners 
infected  with  HBV,  HCV  and  HIV  ac- 
quired the  infection  outside  of  prison,  the 
transmission  of  infectious  disease  in  prison 
is  increasingly  well  documented.  Despite 
overwhelming  evidence  that  condom  use 
prevents  the  transmission  of  HIV,  US 
prison  officials  continue  to  limit  the  avail- 
ability of  condoms  to  incarcerated  persons. 
These  policies  stand  in  stark  contrast 
to  the  public  health  approach  taken  by 
prison  officials  in  Canada,  Western  Europe, 
Australia,  Ukraine,  Romania,  and  Brazil, 
where  condoms  have  been  available  to 
prisoners  for  years.  Moreover,  several  large, 
urban  jails  in  the  US  as  well  as  Vermont 
(Mississippi  provides  condoms  only  for 
conjugal  visits)  have  provided  condoms  to 
prisoners,  either  through  medical  staff  or 
more  general  distribution. 

Moreover,  leading  correctional  health 
experts  in  the  US  endorse  condom  distri- 
bution in  prisons  and  jails.  The  National 
Commission  on  Correctional  Health  Care 
(NCCHC)  and  the  American  Public 
Health  Association  recommend  that  harm 
reduction  measures,  including  condoms, 
be  considered  for  prisoners  in  order  to 
prevent  the  transmission  of  infection. 

Some  prison  and  jail  officials  have  been 
concerned  that  condom  distribution  would 
negatively  affect  institutional  security. 
Several  recent  evaluations  of  condom  dis- 
tribution programs  in  correctional  settings 
provide  evidence  that  security  concerns  are 
not  well  founded.  For  example: 

• In  the  Washington  DC  jail,  a study 
found  that  the  condom  distribution 
program  has  proceeded  without  serious 
incident  since  1993  and  is  generally  ac- 
cepted by  both  prisoners  and  staff; 

• In  the  Canadian  system,  their  in- 
ternal evaluation  found  that  condoms 


by  Megan  McLemore 

have  been  available  since  1997  without 
significant  security  incidents; 

• In  New  South  Wales,  Australia, 
condoms  have  been  distributed  since  1996. 
A study  found  that  security  concerns 
expressed  before  the  program  began  have 
not  materialized. 

• Condom  distribution  has  proceeded 
for  years  without  incident  in  Los  Angeles 
and  San  Francisco  County  jails.  Sheriff 
Michael  Hennessey  of  San  Francisco 
supported  state  legislation  in  California 
for  condom  distribution,  and  it  passed 
the  legislature  in  2005  but  was  vetoed  by 
Governor  Schwarzenegger. 

The  treatment  of  prisoners  in  the 
United  States  is  governed  by  international 
human  rights  law.  The  United  States  is  a 
party  to  the  International  Covenant  on 
Civil  and  Political  Rights  (ICCPR),  which 
guarantees  to  all  persons  the  right  to  life, 
and  to  be  free  from  cruel,  inhuman  or  de- 
grading treatment;  and  if  deprived  of  their 
liberty  to  be  treated  with  humanity  and 
with  respect  for  the  inherent  dignity  of  the 
human  person.  The  United  States  is  also  a 
party  to  the  Convention  Against  Torture 
(CAT),  which  protects  all  persons  from 
torture  and  ill  treatment;  and  a signatory  of 
the  International  Covenant  on  Economic, 
Social  and  Cultural  Rights  (ICESCR), 
which  guarantees  the  right  to  the  highest 
attainable  standard  of  health. 

The  World  Health  Organization  Guide- 


On  August  21 , 2006,  a South  Carolina 
jury  awarded  $4,000  to  a man  who 
fell  and  broke  his  ankle  while  imprisoned  in  the 
Charleston  County  Detention  Center. 

Plaintiff  Clark  Green,  40,  claimed 
that  while  imprisoned  in  the  two-story  jail 
he  was  forced  to  walk  down  the  stairs  for 
recreation  with  his  hands  cuffed  behind  his 
back  and  his  legs  shackled.  As  he  got  to 
the  last  four  steps  he  fell  and  sustained  an 
ankle  fracture  that  required  casting. 

Green  claimed  he  was  unable  to  grab 
the  hand  rail  and  break  his  fall  because 
of  the  handcuffs.  He  further  claimed  the 
baggy,  ill-fitting  jail  clothes  and  broken 
sandals  he  had  been  issued  contributed 


lines  on  HIV  Infection  and  AIDS  in  Prisons 
specifically  addresses  the  issue  of  condom 
distribution  in  a prison  environment: 

Preventative  measures  for  HIVIAIDS 
in  prison  should  he  complementary  to  and 
compatible  with  those  in  the  community. 
Preventative  measures  should  also  be  based 
on  risk  behaviors  actually  occurring  in 
prisons,  notably  needle  sharing  among 
injection  drug  users  and  unprotected 
sexual  intercourse...  Since  penetrative 
sexual  intercourse  occurs  in  prison,  even 
when  prohibited,  condoms  should  be  made 
available  to  prisoners  throughout  their 
period  of  detention. 

Despite  increasing  documentation 
of  high  rates  of  infectious  disease,  the 
occurrence  of  high-risk  behaviors,  and 
transmission  of  disease  among  inmates, 
the  distribution  of  condoms  in  US  jails  and 
prisons  continues  to  be  limited.  Opposition 
to  these  programs  on  the  basis  of  security 
concerns  is  not  supported  by  the  evidence. 
Human  Rights  Watch  urges  prison  officials 
and  policymakers  to  comply  with  best 
practice  based  upon  international  human 
rights  standards,  US  constitutional  law, 
and  the  recommendations  of  national 
correctional  health  experts  to  ensure  that 
condoms  are  available  to  prisoners.  IH 

Megan  McLemore  directs  the  HIVIAIDS 
and  Human  Rights  Program  of  Human 
Rights  Watch. 


to  his  fall.  Defendant’s  claimed  Green  was 
negligent  and  noted  that  no  other  prison- 
ers had  reported  falling  on  the  stairs. 

Green  sued  the  county  Sheriff’s  Depart- 
ment for  his  injuries.  Green’s  last  demand 
before  trial  was  $75,000-the  county  offered 
$500.  A Charleston  County  jury  awarded 
Green  $4,000  after  deliberating  4 hours. 

Green  was  represented  by  Cameron 
L.  Marshall  of  Charleston.  Judge  Thomas 
L.  Hughston  Jr.  presided.  See:  Green  v. 
Charleston  County  Sheriff’s  Department, 
Charleston  County  Court  of  Common 
Pleas,  Case  No.  2005CP10002003. 

Source:  The  Carolina  Verdict  Reporter 
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Your  Right  to 

Pregnancy- Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1.  You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1.  Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  p.m.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


m 

ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 


Prison  Legal  News 


31 


June  2007 


$30,000  Award  in  Hawaii  Medical  Negligence  Suit 


On  March  14,  2006,  a court 
in  Hawaii  awarded  a prisoner 
$30,000  for  medical  negligence  by  Oahu 
Community  Correctional  Center  (OCCC) 
personnel. 

Walter  V.  Rodenhurst,  III,  was  a pre- 
trial detainee  who  was  incarcerated  at  the 
Federal  Detention  Center  (FDC)  due  to 
overcrowding  at  OCCC.  When  he  com- 
plained of  abdominal  pain  and  nausea, 
he  was  examined  by  an  FDC  physician 
who  tentatively  diagnosed  him  with  gall 
stones  which  would  require  surgery.  The 
physician  faxed  OCCC  the  preliminary 
diagnosis,  the  results  of  tests  showing 
an  elevated  white  blood  cell  count,  and 
recommended  ultrasound  testing  to 
confirm  the  diagnosis.  This  informa- 
tion was  not  placed  in  Rodenhurst’s 
medical  file. 


Rodenhurst  was  returned  to  OCCC 
and  informed  the  medical  staff  of  his 
diagnosis.  However,  he  was  not  admitted 
into  the  OCCC  medical  unit  for  eleven 
days  and  not  seen  by  a physician  until  the 
following  day.  He  was  then  transferred 
to  Kaukini  Medical  Center  where,  seven 
days  later,  he  underwent  endoscopic  gall 
bladder  surgery.  He  developed  a severe 
complication,  an  infection  of  flesh-eat- 
ing bacteria  on  his  pancreas,  and  had 
to  return  for  pancreatic  surgery  twelve 
days  later. 

Rodenhurst  filed  suit  alleging  medi- 
cal malpractice  through  reckless  or 
negligent  acts  and  constitutional  rights 
violations  under  42  U.S.C.  § 1983.  After 
a two  day  trial,  the  court  found,  that 
defendants  were  not  deliberately  indif- 
ferent to  Rodenhurst’s  serious  medical 


needs.  However,  OCCC  personnel  were 
negligent  in  failing  to  place  the  fax  in 
Rodenhurst’s  file  causing  a delay  in  his 
treatment  and  causing  him  to  suffer  un- 
necessary discomfort  and  pain  for  eleven 
days.  Finding  the  State  of  Hawaii  the 
only  liable  party,  Judge  Victoria  S.  Marks 
awarded  $30,000  it  general  damages, 
$869.01  in  costs  and  denied  a request  for 
punitive  damages.  Dr.  Lance  M.  Kurata, 
who  treated  Rodenhurst  at  Kuakini  testi- 
fied on  his  behalf  that  the  standard  of 
care  given  him  at  OCCC  was  substan- 
dard. Rodenhurst  was  represented  by 
attorneys  Eric  A.  Seitz  and  Lawerence 
I.  Kawasaki.  See:  Rodenhurst  v.  Hawaii, 
Court  No.  2,  Civil  No.  040724.  P 

Source:  Personal  Injury  Judgments  Ha- 
waii 


Private  Prison  Companies  Bilk  Florida  Taxpayers  Out  of  Millions 

by  David  M.  Reutter 


From  its  inception,  privatization  of 
Florida  prisons  has  been  touted 
as  a way  to  save  taxpayers  money.  Yet, 
a 2005  audit  by  Florida’s  Office  of  Pro- 
gram Policy  Analysis  and  Government 
Accountability  (OPPAGA)  revealed  that 
private  prison  vendors  bilked  taxpayers 
for  $13  million.  To  add  insult  to  injury, 
Florida’s  Department  of  Management 
Services  (DMS)  entered  into  a settlement 
with  one  of  the  companies  to  receive  only 
pennies  on  the  dollar  in  return. 

Two  private  companies  operate 
five  Florida  prisons.  The  GEO  Group 
operates  prisons  in  South  Bay  and  Moore- 
haven  while  Corrections  Corporation  of 
America  (CCA)  runs  prisons  in  Lake  City, 
Panama  City,  and  Quincy.  GEO  also  has 
a contract  to  run  the  Graceville  prison, 
which  is  under  construction. 

OPPAGA’s  audit  revealed  that  over 
an  eight-year  period  the  companies 
received  $4.5  million  for  unfilled  jobs. 
GEO  received  an  additional  $5  million  in 
cost-of-living  salary  adjustments  that  were 
never  paid  to  employees.  At  its  Quincy 
prison,  CCA  received  $2.9  million  more 
for  facility  maintenance  than  it  spent. 

The  bulk  of  the  blame  for  the  over- 
payments has  been  laid  at  the  feet  of  the 
Correctional  Privatization  Commission 
(CPC).  From  its  inception,  CPC  was  infil- 
trated by  persons  that  were  cozy  with  the 
private  prison  industry.  This  allowed  the 


companies  to  receive  favorable  contract 
concessions. 

Those  concessions  are  now  blamed 
for  DMS  being  unable  to  receive  more 
of  the  overpayments  than  it  settled  for. 
In  January  2007,  GEO  agreed  to  pay  the 
State  of  Florida  $402,501  for  the  over- 
payments made  to  it.  That  settlement, 
however,  only  consists  of  a $290,000 
refund  for  overpayments.  The  remainder 
is  a partial  reimbursement  of  legal  fees 
incurred  by  the  state  in  court  challenges 
to  the  property-tax  exemption  of  the  state- 
owned,  privately  operated  prisons. 

The  Florida  Legislature  abolished 
the  CPC  in  2004.  It  seems  to  be  a good 
move,  for  its  contracts  are  faulted  for  the 
miniscule  refund.  “The  Contract  was  so 
poorly  written  and  so  poorly  conceived 
that  we  were  only  able  to  verify  $400,000  in 
over  payments  even  though  we  know  there 
were  huge  abuses  through  the  auditing 
procedures,”  said  Florida  Chief  Financial 
Officer  Alex  Sink.  “We  had  virtually  no  le- 
gal standing  to  go  back  and  get  back  for  the 
taxpayers  the  dollars  that  we  deserved.” 

State  officials,  however,  do  have 
standing  under  the  contracts  to  termi- 
nate with  notice.  That  would  be  the  step 
any  business  or  person  would  take  when 
bilked  by  their  contractor.  Part  of  GEO’s 
business  practice  is  to  grease  the  squeaky 
wheel,  which  staves  off  such  action. 

After  Charlie  “Chain  gang  Charlie” 


Crist  was  elected  Governor,  GEO  gave 
$50,000  for  his  inaugural  ball.  Crist,  a 
former  state  senator,  is  a big  advocate  of 
privatization.  GEO  also  provided  $25,000 
to  the  Committee  for  Florida  Justice  Re- 
form, which  purports  to  be  furthering  civil 
litigation  reform,  but  it  siphons  money  to 
candidates  the  state  senators  who  formed 
the  committee  support. 

DMS  is  currently  in  negotiations  with 
CCA  to  determine  how  much  of  a refund 
it  will  it  provide  the  state.  Past  results  and 
CCA’s  stand  probably  means  the  return 
will  be  minimal.  “We  feel  we  accurately 
followed  our  contractual  obligations,”  said 
CCA  Spokeswoman  Louise  Grant. 

At  least  one  lawmaker  is  upset  about 
the  GEO  settlement,  “if  it  was  an  honest 
mistake  and  $4.5  million  was  overpaid,  they 
ought  to  write  a check  and  clear  it  up,”  said 
Sen.  Victor  Crist.  “They  (CCA  and  GEO) 
took  more  than  $4  million  for  positions  that 
didn’t  exist  and  it  just  sticks  in  my  craw  that 
we  would  be  getting  $400,000  for  it.” 

“It  was  not  an  honest  mistake,”  says 
Ken  Kopczynski,  a lobbyist  for  the  Police 
Benevolent  Association.  “I  don’t  think  it 
takes  a rocket  scientist  to  know  that  if  a 
bank  teller  gives  you  $100  more  than  you 
are  legally  liable  to  receive,  you  need  to 
give  the  money  back.” 

While  privatization  is  supposed  to 
save  money,  it  is  unclear  if  that  happens. 
“We  keep  saying  we  want  the  state  to  act 
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like  a business,  but  yet  we  had  no  business 
plan,”  said  state  Sen.  Nancy  Argenziano. 
“I’ve  never  gotten  a real  answer  whether 
we’ve  saved  money  or  not.  We’d  get 
mumbo-jumbo  in  return.” 

The  public  outcry  caused  Gov.  Crist 
to  order  to  Florida  Department  of  Law 
Enforcement  to  “conduct  a preliminary 
investigation  to  determine  whether  any 
criminal  violations  have  occurred”  in  rela- 
tion to  the  contracts. 

Considering  the  cozy  relationship 


between  state  officials,  legislators,  and 
their  privatization  partners,  one  can  only 
wonder  if  action  will  really  occur  to  punish 
for  wasting  taxpayer  dollars  for  services 
not  performed.  To  do  that,  however,  would 
cease  the  flow  of  campaign  dollars  from  the 
private  vendors,  which  can  really  be  viewed 
as  the  laundering  of  taxpayer  money. 

Sources:  Gannett  News  Service;  Associ- 
ated Press;  St.  Petersburg  Times;  Palm 
Beach  Post. 


Los  Angeles  County  Jail  Visitor’s  Injury  After 
Scuffle  With  Deputies  Settles  For  $150,000 


The  Los  Angeles  County  Claims 
Board  settled  out  an  injury  law- 
suit for  $150,000  in  December  2006  that 
resulted  from  a jail  visitor  being  injured 
after  scrapping  with  deputies  in  the  visit- 
ing lobby. 

On  September  5,  2004,  Jamal  John- 
son, who  was  on  probation,  came  to  the 
Los  Angeles  County  Men’s  Central  Jail 
accompanied  by  family  members  to  visit 
a prisoner  to  inform  him  of  a death  in  the 
family.  Inside  the  visitor’s  lobby,  sheriff’s 
deputies  spotted  Johnson’s  cell  phone  — a 
prohibited  item  - and  asked  him  to  take 
it  outside  and  store  it.  When  Johnson  did 
not  comply,  and  just  walked  away,  depu- 
ties escorted  him  outside  and  told  him  he 
could  not  return  that  day.  Nonetheless, 
Johnson  made  his  way  back  in.  Depu- 
ties, spotting  him,  escorted  him  outside 
the  lobby  and  patted  him  down.  At  that 


time,  Johnson  struck  the  deputy  with  his 
elbow.  Five  deputies,  using  physical  force 
and  pepper  spray,  subdued  Johnson  and 
arrested  him  for  battery  on  a peace  officer. 
He  was  hospitalized  for  several  days  in  the 
jail  ward,  but  the  District  Attorney  did  not 
prosecute  him. 

Johnson  sued  for  his  “significant” 
injuries  to  his  neck  and  for  emotional  in- 
juries. While  the  county  claims  Johnson’s 
problems  were  his  own  fault  from  his 
assault  on  the  deputies,  Johnson  claims 
the  charges  were  trumped  up.  To  avoid 
a potential  trial  liability  of  $415,000, 
the  county  settled  in  December  2006  for 
$150,000,  inclusive  of  all  damages,  costs 
and  attorney  fees.  Johnson’s  demand 
had  been  for  $965,000.  See:  Johnson 
v.  County  of  Los  Angeles,  Los  Angeles 
County  Superior  Court,  Case  No.  BC 
331948.  P 


Florida  Court  Without  Jurisdiction  to  Impose 
Confinement  Condition  Sanctions  at  Sentencing 


Florida’s  Third  District  Court  of 
Appeals  has  held  that  a trial  court 
has  no  jurisdiction  to  impose  sanctions 
that  regulate  the  treatment  of  prisoners  in 
conjunction  with  a criminal  sanction. 

Henry  Cuesta  is  a prisoner  serving  a 
life  sentence  for  first  degree  murder  with 
a firearm.  When  asked  to  comply  with 
the  Miami-Dade  Circuit  Court’s  order  to 
testify  against  his  co-defendant,  Cuesta 
refused.  He  feared  retribution  from  other 
prisoners  for  being  a “snitch.” 

The  Circuit  Court  held  Cuesta  in  con- 
tempt and  sentenced  him  to  six  months  in 
the  Dade  County  Jail  with  loss  of  privi- 
leges, including  no  phone  calls,  family  or 
contact  visits,  exercise,  television,  library 
or  commissary.  Cuesta  appealed. 
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The  Third  District  held  that  the  trial 
court  lacked  jurisdiction  to  regulate  treat- 
ment of  prisoners  in  jails  or  prisons  as  a 
special  condition  to  a sentence  imposed. 
The  special  conditions  were  struck, 
but  otherwise  Cuesta’s  conviction  and 
sentence  were  affirmed.  The  ruling  was 
effective  immediately  without  regard  to 
future  motions.  See:  Cuesta  v.  Florida , 929 
So.2d  648  (Fla.App.  3 Dist.,  2006).  P 
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Excessive  Force  And  Medical  Negligence  Death  In  Youngstown,  Ohio 
Arrest  Settles  For  $350,000  From  Police,  $100,000  From  PHS 


The  death  of  a Youngstown,  Ohio 
arrestee  who  was  severely  beaten 
by  police  and  negligently  treated  by  Prison 
Health  Services’  (PHS)  contract  jail  medi- 
cal staff  resulted  in  a settlement  totaling 
$450,000. 

African-American  Booker  Mitchell, 
72,  was  summoned  to  the  scene  of  an 
automobile  accident  involving  his  wife, 
Mattie.  He  brought  Mattie’s  driver’s 
license  and  proof  of  financial  responsibil- 
ity. Youngstown  Police  Officer  Michael 
Walker  refused  Booker’s  offer  to  use  his 
AAA  membership  to  have  Mattie’s  car 
towed,  and  Booker  walked  away.  Inex- 
plicably, Walker  next  grabbed  Booker 
from  behind,  knocked  him  head-first  into 
a parked  van,  denting  the  van.  Walker 
then  landed  on  the  unarmed  Booker, 
whereupon  he  maced  and  handcuffed 
him.  Walker  arrested  Booker  for  obstruct- 
ing official  business,  resisting  arrest  and 
disorderly  conduct.  One  hour  later,  he 
was  transported  to  Mahoning  County 
Justice  Center. 

At  booking,  PHS,  who  conducts 
medical  intake  interviews,  noted  Booker 
suffered  from  high  blood  pressure.  PHS 
nurse  Wilson  reported  that  Booker  could 
not  remember  what  medication  he  took, 
that  he  had  been  pepper-sprayed,  but  re- 
gretted the  incident  at  his  wife’s  accident 
and  was  not  in  “acute  distress.”  Booker 
constantly  complained  that  his  head  hurt. 
When  PHS  staff  examined  him,  he  also 
complained  that  his  eyes  burned.  Staff 
permitted  him  to  splash  his  eyes  with  wa- 
ter. Booking  continued  despite  Booker’s 
obvious  pain. 

Two  hours  later,  Booker’s  stepdaugh- 
ter (plaintiff)  Denise  Pennington  posted 
bail,  and  awaited  his  release.  Still  in  book- 
ing, Booker  told  a deputy  that  his  legs  were 
weak  and  he  wanted  to  use  the  restroom. 
The  deputy  called  for  medical  assistance. 
PHS  Nurse  Figgs  again  only  provided 
for  rinsing  of  his  eyes.  Booker  then  went 
into  a women’s  staff  restroom,  because  he 
couldn’t  see  well.  When  brought  to  the  re- 
ception area,  Booker  fell  from  the  deputy’s 
arms  onto  the  floor  and  wet  his  pants.  After 
his  release  4 1/2  hours  later,  Booker  was 
taken  at  Pennington’s  request  to  Northside 
Hospital,  where  a brain  scan  revealed  a 
massive  hemorrhage  that  left  only  50%  of 


by  John  E.  Dannenberg 

his  brain  functional,  following  which  he 
went  into  a coma  and  died. 

Pennington  sued  for  Booker’s  es- 
tate under  both  state  and  federal  law, 
alleging  police  violations  of  Booker’s 
constitutional  rights  from  use  of  unjusti- 
fied excessive  force  and  PHS’s  “negligent, 
wanton  or  reckless”  failure  to  adequately 
treat  Booker.  On  summary  judgment,  the 


A Michigan  federal  district  court 
has  approved  a settlement  that 
requires  the  City  of  Detroit  to  record  all 
interrogations  of  criminal  suspects  and 
awards  the  estate  of  a wrongfully  con- 
victed man  $4,075,000. 

The  complaint  in  this  action  outlines 
a pattern  of  “unconscionable  deceptions” 
to  deceive  Eddie  Joe  Lloyd  to  confess  to 
the  1984  rape  and  murder  of  a 16  year 
old  girl  and  convince  the  court  system  the 
confession  was  truthfully  and  accurate. 
The  deception  was  initiated  by  Detroit 
City  police  officer  Thomas  DeGalan. 

When  the  body  of  Michelle  Jackson 
was  found  in  an  abandoned  garage  in 
Detroit  on  January  25,  1984,  it  caused  a 
public  outcry  over  the  “school-girl  rapes,” 
which  resulted  in  47  girls  being  raped  on 
their  way  to  school  from  September  1983 
to  February  1984. 

Nine  months  after  Jackson’s  body  was 
found,  Lloyd  wrote  a letter  to  police  from 
his  psychiatric  unit.  He  stated  he  would 
help  in  the  investigation  of  Jackson’s 
death,  saying  he  knew  a bottle  had  been 
found  in  her  vagina.  In  fact,  one  had  been 
found  in  her  rectum. 

Lloyd  had  previously  written  police 
fifteen  to  seventeen  letters  saying  he  had 
information  on  the  crime  and  perpetrator’s 
identity.  They  considered  him  a nuisance, 
but  acted  on  the  letter  about  Jackson’s 
death.  Lloyd  was  held  in  at  the  Detroit  Psy- 
chiatric Institute  when  police  interviewed 
him.  He  was  there  with  a diagnosis  of  bipo- 
lar affective  disorder,  exhibiting  symptoms 
of  grandiosity  and  flight  of  idea. 

DeGalan  interviewed  Lloyd  four 
times.  He  convinced  Lloyd  to  confess 
and  go  to  jail  to  “help  smoke  out  the  real 


court  granted  qualified  immunity  to  two 
of  three  sheriff  deputy  defendants.  The 
case  settled  with  PHS  paying  $100,000, 
Mahoning  County,  $100,000  and  the 
City  of  Youngstown,  $250,000.  Plaintiffs 
were  represented  by  Cleveland  attorney 
Terry  Gilbert.  See:  Pennington  v.  City 
of  Youngstown,  U.S.D.C.  (N.D.  Ohio, 
E.Dist.),  Case  No.  4:02  CV  01343.  PJ 


killer.”  DeGalan  then  fed  Lloyd  informa- 
tion that  police  and  the  perpetrator  had 
sole  knowledge  of.  None  of  these  contacts 
were  recorded. 

On  October  26,  1984,  DeGalan 
brought  along  Sgt.  William  Rice  to  wit- 
ness the  confession,  which  was  taped. 
DeGalan  also  wrote  out  a confession  that 
Lloyd  signed.  Based  on  that  confession, 
a search  warrant  for  Lloyd’s  blood  was 
obtained.  Despite  those  testes  being  in- 
conclusive, an  arrest  warrant  was  issued. 

Lloyd  proceeded  to  trial  with  an 
incompetent  attorney.  After  Lloyd  was 
convicted,  the  judge  stated  that  the  “only 
justifiable  sentence”  would  be  “termina- 
tion by  extreme  contrition.”  Lloyd  was 
sentenced  to  life  imprisonment  without 
parole.  All  his  appeals  failed. 

In  1995,  the  Innocence  Project  took 
on  Lloyd’s  case.  On  August  26,  2002,  he 
was  released  because  DNA  evidence  exon- 
erated him.  Sadly,  he  died  on  September 
22,  2004,  of  complications  in  his  health 
that  occurred  from  prison  and  his  experi- 
ence. His  estate  sued. 

A June  22, 2006,  settlement  agreement 
requires  the  Detroit  Police  Department  to 
make  electronic  video  and  audio  record- 
ings of  all  interrogations  of  any  suspect 
in  an  investigation  in  a homicide  case  or 
that  carries  a possible  life  sentence  without 
parole.  Implementation  is  to  be  completed 
by  January  1,  2006.  The  attornies  in  the 
case  received  $1,326,566.25  in  attorney 
fees  and  $95,301.27  in  costs.  The  remain- 
der of  the  $4,075,000  is  distributed  to  pay 
Lloyd’s  debts  and  to  his  daughter,  sister, 
and  brother.  See:  In  the  Matter  of  the  Es- 
tate of  Eddie  Joe  Lloyd,  USDC,  EDMI, 
Case  No:  0470922.  P< 
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U.S.  Supreme  Court:  State  Felon’s  Deportation  Order  Reversed  Where 
Underlying  Offense  Amounted  Only  to  Federal  Misdemeanor 


On  December  5,  2006,  the  U.S. 
Supreme  Court  reversed  the  federal  de- 
portation order  of  an  alien  who  had  been 
convicted  of  felony  drug  possession  in 
South  Dakota.  An  immigration  judge  had 
determined  that  the  harsher  Immigration 
and  Nationality  Act  (INA)  guidelines, 
which  mandate  deportation  proceedings 
after  state  felony  convictions,  trumped  the 
federal  Controlled  Substances  Act  (CSA), 
which  rates  such  criminal  behavior  as  only 
a misdemeanor. 

Jose  Lopez  entered  the  U.S.  illegally 
in  1986  but  became  a permanent  resident 
in  1990.  In  1997  he  was  convicted  in 


Five  prisoners  in  the  D.C.  Jail  were 
awarded  a total  of  $248,000  in 
damages  On  February  1,  2006,  following 
a two  day  jury  trial  in  federal  district  court 
over  inhumane  and  unconstitutional  con- 
ditions at  the  jail. 

Shannon  J.  Battle,  Bernard  Brown, 
Eugene  Scott,  Vonsauli  Smith  and  Timo- 
thy Williams  were  prisoners  in  the  D.C. 
jail  on  February  23, 1996,  when  they  were 
subjected  to  two  weeks  of  inhumane  and 
unconstitutional  conditions.  They  hied 
suit  under  42  U.S.C.  § 1983  alleging  con- 
stitutional civil  rights  violations  for  lack 
of  sanitation,  no  provision  for  personal 
hygiene,  lack  of  eating  utensils,  inadequate 
heating,  inadequate  air  how  and  lack  of 
medical  treatment. 

All  were  placed  in  extremely  cold, 
hlthy  cells  and  not  allowed  to  shower  for 
three  weeks.  Battle’s  cell  had  no  running 
water  and  he  was  sprayed  in  the  face 
with  a chemical  agent  and  not  allowed  to 
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South  Dakota  of  aiding  and  abetting 
another  person’s  possession  of  cocaine, 
a felony  under  state  law.  Upon  release 
from  his  hve-year  state  prison  sentence, 
immigration  authorities  ordered  Lopez 
deported  pursuant  to  the  INA  guidelines. 
The  Board  of  Immigration  Appeals  and 
the  Eighth  Circuit  U.S.  Court  of  Appeals 
rejected  Lopez’s  appeals. 

On  certiorari,  the  U.S.  Supreme 
Court  resolved  the  tension  between  the 
competing  INA  and  CSA  provisions.  The 
Court  observed  that  although  Lopez’s 
state  felony  act  of  “possession”  equated 
with  felony  drug  “trafficking”  under 


clean  it  off  or  given  medical  treatment. 
Brown  was  beaten  and  sprayed  with  a 
fire  extinguisher.  Scott  was  placed  in  a 
cell  with  no  functioning  toilet  and  not 
given  eating  utensils  or  a blanket.  He 
also  was  beaten,  resulting  in  a fractured 
finger,  and  sprayed  with  chemical  agents. 
Smith  was  denied  personal  hygiene  items 
and  had  a vermin-infested  cell.  He  was 
sprayed  with  a chemical  agent.  Guards 
beat  him  with  a baton,  fracturing  two  ribs 
and  displacing  another  rib.  Williams  was 
repeatedly  sprayed  with  chemical  agents 
that  triggered  his  asthma,  but  was  denied 
any  medical  treatment. 


the  INA,  simple  possession  was  only  a 
misdemeanor  under  the  CSA.  Moreover, 
“trafficking”  implied  the  further  criminal 
behavior  of  commercial  dealing  in  drugs, 
which  overstated  the  circumstances  of 
Lopez’s  conviction. 

The  Court  concluded  that  “a  state 
offense  constitutes  a ‘felony  punishable 
under  the  Controlled  Substances  Act’ 
only  if  it  proscribes  conduct  punishable  as 
a felony  under  that  federal  law.”  Accord- 
ingly, the  Court  reversed  and  remanded 
for  reconsideration  of  Lopez’s  deporta- 
tion. See:  Lopez  v.  Gonzales,  127  S.Ct. 
625  (2006).  FJ 

Jail  Conditions 

Defendants  claimed  that  plaintiffs 
were  placed  in  the  cells  for  disciplinary 
reasons  and  that  any  force  used  against 
them  was  reasonable  and  necessary. 
The  jury  disagreed.  On  February  1, 
2006,  it  awarded  Brown  $33,000;  Battle 
$13,000;  Scott  $37,000;  Smith  $85,000; 
and  Williams  $80,000  for  a total  award 
of  $248,000.  The  prisoners  were  rep- 
resented by  attorneys  Daniel  McCrea 
Schember  of  Washington  and  Samuel 
M.  Shapiro  of  Rockville.  See:  Battle  v. 
District  of  Columbia,  USDC,  D DC, 
Civil  Action  No.  L99-CV-1788-RCL. 
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Fifth  Circuit  Remands  Texas  Prisoner’s  Retaliation  Claim, 

Adopts  De  Minimis  Standard 


he  U.S.  Fifth  Circuit  Court  of 
Appeals  held  that  prisoners  must 
allege  more  than  de  minimis  retaliatory 
acts  to  support  retaliation  claims  under 
42  U.S.C.  § 1983.  However,  the  Court  fur- 
ther held  that  a transfer  to  a less  desirable 
prison  met  this  standard. 

David  Gene  Morris  claimed  that 
while  imprisoned  at  the  Telford  Unit  he 
was  retaliated  against  for  using  the  prison 
grievance  system.  Morris  asserted  that  on 
November  25,  1997,  he  filed  a grievance 
regarding  the  way  Christy  Powell  ran  the 
prison  commissary,  where  he  worked. 
A week  later  he  was  reassigned  to  the 
kitchen,  and  in  May  1998  was  transferred 
to  the  Terrell  Unit. 

Morris  filed  suit,  pro  se,  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Texas  claiming  the  job  change  and  trans- 
fer were  retaliatory  and,  as  such,  violated 
his  rights  under  the  First  Amendment. 
The  defendants  moved  for  summary 
judgment.  The  district  court  denied  their 
motion  and  they  appealed.  The  Fifth  Cir- 
cuit remanded  and  instructed  the  district 
court  to  consider  whether  a prisoner’s 
retaliation  claim  “must  allege  more  than  a 
de  minimis  adverse  act.”  Morris  v.  Powell, 
114  Fed.  Appx.  629  (5th  Cir.  2004). 

On  remand  the  district  court,  in  a 
matter  of  first  impression  in  the  circuit, 
held  that  prisoner  retaliation  claims  must, 
in  fact,  allege  more  than  de  minimis  acts 
and  dismissed  Morris’s  case  without 
explanation.  Morris  appealed,  challeng- 
ing both  the  de  minimis  standard  and  its 
application  to  him. 

The  Fifth  Circuit  affirmed  in  part,  va- 
cated in  part,  and  remanded.  Specifically, 
the  Court  upheld  the  de  minimis  standard 
but  disagreed  with  the  district  court’s  ap- 
plication of  that  standard  to  the  facts  in 
Morris’s  case. 

Initially,  the  Fifth  Circuit  noted  that 
“[t]o  prevail  on  a claim  of  retaliation,  a 
prisoner  must  establish  (1)  a specific  con- 
stitutional right,  (2)  the  defendant’s  intent 
to  retaliate  against  the  prisoner  for  his  or 
her  exercise  of  that  right,  (3)  a retaliatory 
adverse  act,  and  (4)  causation.”  McDonald 
v.  Steward,  132  F.3d  225  (5th  Cir.  1998). 
With  regard  to  the  third  prong,  the  Court 
held  that  the  de  minimis  standard  was 
needed  to  “weed  out”  inconsequential 


by  Michael  Rigby 

retaliatory  acts.  Because  the  purpose  of 
allowing  prisoners’  retaliation  claims 
under  § 1983  was  to  ensure  they  were 
not  “unduly  discouraged  from  exercising 
constitutional  rights,”  the  Court  reasoned 
that  a retaliatory  act  is  only  actionable 
“if  it  is  capable  of  deterring  a person  of 
ordinary  firmness  from  further  exercising 
his  constitutional  rights.” 

With  regard  to  Morris,  the  appellate 
court  held  that  his  job  change  to  the  kitch- 
en would  probably  not  have  been  enough 
to  deter  him  from  exercising  his  right  to 
file  grievances.  As  to  the  transfer  claim, 


The  U.S.  Court  of  Appeals  for  the 
Second  Circuit  has  affirmed  a 
federal  district  court  order  requiring  a re- 
leased sex  offender  to  undergo  polygraph 
exams,  to  avoid  contact  with  minors,  and 
to  abstain  from  using  the  Internet  while 
on  parole. 

Jeffrey  Johnson,  a federal  prisoner, 
served  88  months  in  prison  for  sexual  pre- 
dation against  minors.  He  was  convicted 
thereof  after  having  sexually  explicit 
conversations  with  several  minors  via  the 
Internet,  and  having  sex  with  two  of  them 
between  1995  and  1997. 

In  July  of  2004,  Judge  Thomas 
McAvoy  of  the  U.S.  District  Court  for 
the  Northern  District  of  New  York  set 
Johnson’s  parole  conditions.  They  were: 
(1)  to  participate  in  polygraph  exams,  (2) 
to  avoid  all  contact  with  minors,  and  (3)  to 
abstain  from  using  the  Internet.  Johnson 
appealed. 

On  appeal,  the  Second  Circuit  found 
that  forcing  Johnson  to  participate  in 
polygraph  exams  wouldn’t  violate  his 
right  against  self-incrimination  under  the 
5th  Amendment  to  the  U.S.  Constitution. 
Since  polygraph  evidence  is  inadmissible 
in  court,  even  if  Johnson  was  forced  to 
divulge  evidence  of  unknown  crimes 
during  a polygraph  exam,  that  evidence 
could  never  be  used  against  him.  Thus,  the 
appeals  court  held  that  the  same  wouldn’t 
violate  his  5th  Amendment  rights. 

Next,  the  court  considered  whether 
the  condition  that  Johnson  not  have  even 


however,  the  Court  noted  that  transfer  to 
a more  dangerous  prison  “is  a much  more 
serious  retaliatory  act  than  what  has  been 
considered  de  minimis  in  other  circuits.” 
In  fact,  the  Court  observed  that  it  had  pre- 
viously held  that  even  a transfer  to  a more 
dangerous  section  of  the  same  prison 
was  “a  sufficiently  adverse  retaliatory  act 
to  support  a § 1983  claim.”  As  such,  the 
Court  ruled  that  Morris’s  transfer  claim 
was  not  de  minimis  and  that  summary 
judgment  should  not  have  been  granted 
on  that  claim.  See:  Morris  v.  Powell , 449 
F.3d  682  (5th  Cir.  2006).  P 


indirect  contact  with  minors  was  uncon- 
stitutionally vague.  The  Second  Circuit 
clarified  that  he  would  not  violate  this 
condition  by  having  unknown  indirect 
contact  with  a minor;  for  example,  being 
in  a crowd  of  people  where  there  was  a 
minor  that  he  didn’t  know  about.  But  the 
court  found  this  condition  to  be  otherwise 
acceptable. 

Finally,  the  Second  Circuit  considered 
whether  the  ban  on  Johnson’s  use  of  the 
Internet  was  an  unreasonable  restriction 
on  his  liberty.  The  appellate  court  found 
that  this  condition  furthered  Johnson’s 
sexual  deviancy  treatment  by  keeping  him 
away  from  the  instrumentality  of  his  of- 
fenses (computers  and  the  Internet),  and 
that  it  kept  minors  using  the  Internet  safe 
from  his  sexual  predation.  The  court  rec- 
ognized that  this  restriction  may  interfere 
with  Johnson’s  ability  to  earn  a living  via 
the  Internet,  and  thus  was  harsh.  Even  so, 
the  court  found  this  condition  to  be  neces- 
sary to  accomplish  Johnson’s  sentencing 
objectives  and,  therefore,  not  an  unreason- 
able restriction  on  his  liberty. 

On  that  basis  the  Second  Circuit  up- 
held all  of  the  conditions  placed  by  the 
district  court  on  Johnson’s  parole.  See: 
United  States  v.  Johnson,  446  F.3d  272  (2nd 
Cir.  2006). 
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California  Prison  Guards  Awarded  $440  Million 
Retroactive  Pay  Increase 


California’s  30,000  prison  guards, 
some  6,000  of  whom  pulled 
down  over  $100,000  last  year,  won  an 
arbitration  award  on  January  19,  2007 
for  retroactive  pay  increases  totaling  $440 
million.  Funding  for  this  liability  was  not 
included  in  the  California  Department  of 
Corrections  and  Rehabilitation’s  (CDCR) 
recent  $10  billion  budget  request  for  the 
coming  fiscal  year. 

The  $440  million  includes  $200  mil- 
lion for  back  pay  and  health  benefits 
plus  $240  million  in  the  form  of  a 3.1% 
pay  scale  adjustment  to  bootstrap  the 


guards’  wage  basis  to  that  of  the  Califor- 
nia Flighway  Patrol  and  five  “bellwether” 
municipal  police  departments.  The  adjust- 
ments were  arbitrators’  interpretations  of 
the  guards’  five-year  contract  negotiated 
by  former  Governor  Gray  Davis,  who 
scored  over  $3  million  in  “gratitude” 
from  the  guards’  union  (CCPOA)  for  his 
election  campaigns.  That  contract  was 
originally  projected  to  cost  California 
taxpayers  $521  million,  but  wound  up 
sapping  them  $2  billion.  CDCR  prison 
guards’  base  pay  now  ranges  from  $60,576 
to  $68,780,  depending  upon  length  of 


service.  But  their  contract  expired  in  July 
2006,  and  new  contract  provisions  are  still 
in  negotiation. 

California’s  Department  of  Finance 
spokesman  H.D.  Palmer  stated  that  of 
the  $440  million,  $153.5  million  will  come 
from  reserves,  while  $46  million  will  be 
confiscated  from  cuts  to  other  state  pro- 
grams. No  funding  source  was  identified 
for  the  remaining  $240.5  million.  On 
average,  each  guard  will  receive  an  extra 
paycheck  exceeding  $14,000.  FJ 

Source:  Fresno  Bee 


Second  Hawaii  Sex  Assault  Case  Settled  for  $25,000 


The  state  of  Flawaii  has  agreed  to 
settle  with  a second  prisoner  who  claimed 
she  was  sexually  assaulted  by  a former 
warden  while  imprisoned  at  the  Maui 
Community  Correctional  Center,  as  re- 
ported in  a February  9, 2007  article  in  the 
Honolulu  Advertiser. 

According  to  the  settlement,  the 
victim,  Viki  Wong,  who  claimed  War- 
den Albert  Murashige  inappropriately 
touched  and  fondled  her  in  his  office,  will 
receive  $25,000.  The  case  did  not  result  in 
criminal  charges  against  the  warden. 

An  earlier  case,  however,  did.  In  that 
case,  Murashige  pled  no  contest  to  one 
count  each  of  second  and  third  degree 
sexual  assault  and  two  counts 
of  second  degree  attempted 
sexual  assault.  Fie  was  sen- 
tenced in  June  2004  to  one 
year  incarceration  and  five 
years  probation,  and  served 
1 1 months  in  a federal  prison. 

The  state  settled  a related 
civil  suit  in  2006  for  $95,000. 

See:  Jane  Roe  v.  Murashige, 

Maui  Court,  Second  Circuit, 

Case  No.  05-1-000008. 

An  investigation  of  Mu- 
rashige was  started  after  state 
Rep.  Kika  Bukoski  received  a 
letter  from  one  of  the  victim- 
ized female  prisoners  and 
forwarded  it  to  the  attorney 
general’s  office. 

Deputy  Attorney  Gen- 
eral Caron  Inagaki  said  the 
victim  in  the  second  lawsuit 
resulting  in  a $25,000  settle- 
ment came  forward  after  the 


first  sexual  assault  case  was  made  public. 
“There  was  a lot  of  skepticism  about 
this  particular  claim,”  Inagaki  said.  “We 
were  willing  to  take  this  to  trial  but  it  just 
seemed  that  it  was  a small  enough  settle- 
ment that  we  went  ahead  and  settled  it.” 

Myles  Breiner,  the  attorney  repre- 
senting the  former  prisoner  in  the  latest 
lawsuit,  said  “the  state  conceded  [Mu- 
rashige] acted  inappropriately  with  the 
sexual  misconduct  with  this  inmate.” 
Breiner  went  on  to  say  that  state  investi- 
gators interviewed  his  client  several  times 
and  that  “our  understanding  was  that 
had  Murashige  not  admitted  to  criminal 
culpability  in  the  underlying  case  . . . they 


would  have  proceeded  to  charge  him  in 
this  second  case.” 

Sexual  contact  between  corrections 
employees  and  prisoners  is  a felony  un- 
der Hawaii  state  law.  See:  Viki  Wong  v. 
State  of  Hawaii,  Maui  Circuit  Court,  2nd 
Circuit,  Case  No.  04-1-000399.  P! 

Source:  Honolulu  Advertiser,  com 
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$2.5  Million  Settlement  in  Schenectady  County  Strip  Search  Suit 


On  July  31,  2006,  Schenectady 
County,  New  York,  agreed  to 
settle  a suit  over  its  county  jail  strip  search 
policy  for  $2.5  million. 

This  is  a class-action  civil  rights 
lawsuit  brought  in  federal  district  court 
pursuant  to  42  U.S.C.  § 1983.  The  plaintiff 
class  consists  of  “persons  who  were  placed 
into  the  custody  of  the  Schenectady  Coun- 
ty jail  during  the  period  June  29,  2001, 
through  and  including  June  29,  2005, 
after  being-  charged  with  misdemeanors, 
violations  of  probation  or  parole,  or  held 
on  civil  matters,  and  were  strip  searched 


upon  entry  into  the  jail.” 

The  claim  is  that  the  Jail  had  a 
policy  of  strip  searching  such  persons 
without  reasonable  suspicion  that  they 
were  secreting  contraband  and  that 
such  strip  searches  were  unconstitu- 
tional pursuant  to  clearly  established 
law.  The  plan  of  distribution  of  the 
funds  included  around  $1.75  million  go- 
ing to  the  plaintiff  class  distributed  to 
individual  plaintiffs  on  a pro  rata  basis. 
The  remaining  approximately  $750,000 
would  go  to  pay  administrative  expenses 
(estimated  at  $85,000),  attorney  fees, 


costs  and  incentive  awards  of  $32,000 
to  class  representative  Lessie  Davies  and 
$1,500  to  proposed  intervener  William 
Smith  who  assisted  class  counsel.  Elmer 
Robert  Keach,  III,  of  Amsterdam,  New 
York.  No  incentive  was  given  former  class 
representative  Nichols  Marie  McDaniel. 
The  class  size  is  estimated  to  be  around 
6,000  people  so  that  each  class  member 
should  receive  between  $750  and  $1,250. 
This  suit  also  resulted  in  an  overhaul  of 
the  strip  search  policies.  See:  McDaniel  v. 
County  of  Schenectady,  USDC,  NDNY, 
Case  No'.  04-CV-0757(GLS)(PFT).  PI 


California  Governor’s  Parole  Veto  Reversed  by  Federal  Court 

by  John  E.  Dannenberg 


The  U.S.  District  Court  granted 
a California  second  degree  mur- 
derer’s 28  U.S.C.  § 2254  habeas  corpus 
petition  and  ordered  that  he  be  released 
on  parole  unless  the  Board  of  Prison 
Hearings  (Board)  gave  him  a new  parole 
suitability  hearing  within  60  days  that 
comported  with  due  process  of  law.  The 
prisoner  had  been  granted  parole  by  the 
Board  in  April  2003,  but  the  grant  was 
reversed  by  then-Governor  Gray  Davis. 

Eulogio  Martin  was  convicted  of  a 
1979  double-murder  and  the  gunshot  in- 
jury of  a third  victim,  and  was  sentenced 
to  1 5-life  for  the  murders  plus  five  years  in 
enhancements.  While  Martin  had  excelled 
in  self-improvement  in  prison,  he  had  also 
accumulated  20  serious  prison  disciplinary 
violations  for  possession  of  drugs,  weap- 
ons material  and  gambling  paraphernalia, 
and  had  been  stabbed  three  times  by  loan 
sharks  over  drug  debts.  However,  his  last 
disciplinary  incident  was  in  1995.  As  a 
Mexican  national,  he  was  subject  to  au- 
tomatic deportation  upon  parole. 

Governor  Davis,  who  reversed  98% 
of  all  Board  grants  of  parole,  cited  several 
reasons  for  his  reversal.  He  described  the 
crime  in  the  Board’s  boilerplate  language, 
“callous  disregard  for  human  life  and 
a lack  of  remorse,”  and  observed  that 
Martin  could  have  stopped  firing  after 
gunning  down  his  first  victim.  Davis  dis- 
agreed with  the  Board’s  finding  that  the 
crime  was  committed  under  great  stress 
because  Martin’s  debt  collection  problems 
were  the  result  of  a conscious  lifestyle 
choice.  Third,  Davis  called  Martin’s  pa- 
role plans  in  Mexico  unrealistic,  since 
Martin  had  a history  of  repeatedly  reen- 


tering the  United  States  illegally.  Davis 
disputed  the  Board’s  finding  that  Martin 
had  “positive  institutional  behavior”  that 
supported  a suitability  finding,  given 
Martin’s  checkered  record.  Martin  peti- 
tioned the  California  courts  for  habeas 
relief  unsuccessfully,  then  proceeded  to 
federal  court. 

The  district  court  first  rebuffed  the 
Board’s  claim  that  Martin  had  no  feder- 
ally protected  liberty  interest  in  parole. 
The  Board  had  relied  upon  Sass  v.  Board 
of  Prison  Terms , 376  F.Supp.2d  975  (E.D. 
Cal.  2005)  for  the  proposition  that  the 
California  Supreme  Court  had  so  decided 
in  In  re  Dannenberg,  34  Cal. 4th  1061 
(2005).  The  court  vigorously  disagreed, 
noting  that  all  U.S.  courts  in  the  Northern 
District  of  California  had  expressly  de- 
clined to  follow  Sass,  and  that  Dannenberg 
stood  for  nothing  of  the  sort. 

Next,  the  court  set  the  standard  for 
the  Governor’s  decision  as  having  to  be 
based  upon  “some  evidence.”  Reviewing 
the  Board’s  codified  unsuitability  factors, 
the  court  found  no  evidence  to  support 
any  such  findings,  and  affirmed  the  state 
Superior  Court’s  similar  ruling  below 
as  “objectively  reasonable.”  The  court 
next  proceeded  to  review  compliance, 
vel  non,  with  the  Board’s  codified  suit- 
ability factors.  As  a threshold  matter,  the 
court  rejected  Martin’s  argument  that  the 
absence  of  a particular  factor  indicating 
suitability  does  not  ipso  facto  constitute 
some  evidence  of  unsuitability  for  parole. 
Accordingly,  the  court  proceeded  to  ana- 
lyze the  suitability  factors. 

As  to  parole  plans,  the  Board’s  regula- 
tions do  not  require  plans  limited  to  the 


United  States.  Indeed,  the  court  found 
untenable  the  Governor’s  insistence  that 
Martin  have  California  parole  plans, 
because  to  be  required  to  consummate 
stateside  plans  would  necessarily  require 
Martin  to  violate  his  parole  by  breaking 
immigration  laws. 

The  court  then  rejected  the  Gov- 
ernor’s reliance  upon  the  25-year-old 
crime  factors  on  due  process  grounds, 
because  the  unchanging  past  events  were 
being  used  to  effectively  convert  Martin’s 
20-life  sentence  into  life  without  parole. 
The  court  found  that  Martin’s  10-year 
disciplinary-free  recent  past,  his  incar- 
ceration beyond  that  for  a first-degree 
murderer  and  the  unchanging  facts  of 
his  crime  defeated  any  finding  of  “some 
evidence”  to  justify  the  Governor’s  veto. 
Indeed,  the  court  found  that  Governor 
Davis  had  an  unconstitutional  “no-pa- 
role” policy  (see,  e.g.,  PLN,  Apr.  2000, 
p.  1,  “California’s  No-Parole  Policy”), 
and  that  his  denial  reasons  were  so  thin 
as  to  be  “pretextual.” 

Accordingly,  the  court  granted  the 
writ  subject  to  a new  parole  hearing.  See: 
Martin  v.  Marshall,  431  F.Supp.2d  1038 
(N.D.  Cal.  2006). 

Upon  a motion  for  reconsideration, 
the  court  took  note  that  Martin  had 
since  received  another  parole  review, 
and  the  Board  this  time  had  reversed  its 
earlier  recommendation  and  found  him 
“unsuitable”  for  release.  Martin  argued 
that  remanding  his  case  to  the  Board  and 
Governor  would  therefore  be  futile.  The 
district  court  agreed,  finding  that  “the 
Board  appears  to  have  capitulated  to  the 
blanket  no-parole  policy  described  by 

Prison  Legal  News 


June  2007 


38 


this  court  in  its  previous  order,  abandon-  its  previous  order,  holding  that  Martin  original  parole  date  be  deducted  from  his 
ing  its  role  as  an  independent  assessor  of  be  immediately  released  on  parole;  fur-  post-release  parole  term.  See:  Martin  v. 
petitioner’s  eligibility.”  ther,  the  court  ordered  that  the  time  that  Marshall , 448  F.Supp.2d  1 143  (N.D.  Cal. 

The  district  court  therefore  amended  Martin  had  served  in  prison  beyond  his  2006). 

New  York  Jail’s  Juvenile  Education  Suit  Returns  to  District  Court 


The  Second  Circuit  Court  of 
Appeals  has  held  that  a federal 
court  may  only  grant  relief  in  a civil  rights 
action  filed  by  a prisoner  on  federal  law 
claims  but  not  on  state  law  issues.  Before 
the  appellate  court,  once  again,  was  a 
class  action  suit  filed  by  juveniles  held  in 
New  York  City  jails.  PLN  has  previously 
reported  on  this  litigation,  which  seeks 
to  require  the  juveniles  be  provided  edu- 
cational opportunities  required  by  state 
and  federal  law. 

The  matter  was  before  the  court  on 
an  appeal  by  the  City  defendants,  who 
raised  several  issues.  First,  they  con- 
tended that  the  plaintiff  prisoners  were 
required  under  the  Prison  Litigation 
Reform  Act  (PLRA)  to  exhaust  admin- 
istrative remedies. 

The  district  court  rejected  that  ar- 
gument on  two  alternative  theories: 
That  administrative  remedies  were  not 
“available”  and  that,  in  any  event,  the 
defendants  had  waived  the  affirmative 
defense  of  non-exhaustion.  In  1996,  the 
City  defendants  had  opposed  a State 
defendant’s  motion  to  dismiss  the  com- 
plaint based  on  the  prisoners’  failure  to 
exhaust  administrative  remedies. 

The  opposition  had  said  the  matter 
was  not  grievable.  Based  on  this  argu- 
ment, the  district  court  denied  the  motion 
to  dismiss.  The  City  defendants  now 


argued  a 1985  prison  “Directive”  made 
the  issue  grievable.  The  Second  Circuit 
held  the  defense  was  waived  because  the 
defendants  had  that  information  available 
to  them  when  they  filed  their  opposition 
pleading. 

The  defendants  further  argued  that 
the  PLRA  limited  the  district  court’s 
power  to  order  prospective  relief  for  vio- 
lations “solely  of  State  law.”  The  Second 
Circuit  agreed.  Under  the  language  of 
18  U.S.C.  § 3626(a)(1),  prospective  relief 
must  “extend  no  further  than  necessary  to 
correct  the  violation  of  the  Federal  right 
of  [these]  particular  ...  plaintiffs,”  the  ap- 
peals court  held. 

The  Court  noted,  however,  that  while 
a federal  court  is  precluded  from  grant- 
ing prospective  relief  on  state  law  claims, 
such  restrictions  did  not  apply  to  state 
court.  To  allow  state  courts  to  act  upon 
civil  rights  actions  asserting  both  federal 
and  state  law  claims,  Congress  included 
§ 3626(d),  which  provides,  in  pertinent 
part,  “the  limitations  on  remedies  in  this 
section  shall  not  apply  to  relief  entered 
by  a State  court  based  solely  upon  claims 
arising  under  State  law”. 

The  Second  Circuit,  accordingly, 
struck  all  provisions  of  the  district  court’s 
injunction  that  granted  relief  on  asserted 
violations  of  state  law  only. 

The  defendants  finally  argued  the 


district  court’s  relief  was  not  narrowly 
drawn,  extended  no  further  than  neces- 
sary to  correct  the  violation  of  the  federal 
right  and  was  the  least  intrusive  means 
necessary  to  correct  the  violation  of  the 
federal  right.  The  Second  Circuit  found, 
with  one  exception,  that  the  district  court’s 
order  was  proper.  The  rejected  provision 
required  adherence  to  annual  goals  for 
students.  In  all  other  respects  the  district 
court’s  relief  was  found  narrowly  drawn. 
The  district  court’s  order  was  affirmed  in 
part,  reversed  in  part,  and  remanded.  See: 
Handberry  v.  Thompson , 436  F.3d  52  (2nd 
Cir.  2006). 

On  rehearing,  the  Second  Circuit 
held  that  the  five-day  meeting  require- 
ment of  the  lower  court’s  injunction 
would  violate  the  Individuals  with  Dis- 
abilities Education  Act  (IDEA),  and  that 
the  plaintiffs  did  not  have  a property  in- 
terest, protected  by  due  process  clause,  in 
public  educational  services  during  their 
incarceration.  The  appeals  court  further 
held  that  the  district  court  did  not  abuse 
its  discretion  in  declining  to  abstain  from 
deciding  the  case  due  to  an  “unresolved 
or  unclear  issue  of  state  law,”  as  the  state 
law  at  issue  was  not  so  unclear  to  warrant 
abstention.  The  substance  of  the  rest  of 
the  ruling  was  largely  unchanged.  See: 
Handberry  v.  Thompson , 446  F.3d  335 
(2nd  Cir.  2006).  S'* 


New  England  Innocence  Project 


The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
who  are  challenging  their  wrongful  convictions.  Our  mission  is  to  identify,  investigate,  and  exonerate  wrong- 
fully convicted  individuals  through  the  use  of  DNA  evidence.  The  NEIP  considers  cases  from  Massachusetts, 
New  Hampshire,  Maine,  Vermont,  Connecticut  and  Rhode  Island  in  which  actual  innocence  is  claimed. 

If  you  believe  that  biological  evidence  from  your  case  exists  and  you  would  like  NEIP  to  consider  representing 
you,  please  write  to  us  at  the  address  below.  Unfortunately,  we  are  unable  to  respond  to  requests  for  represen- 
tation that  are  received  by  phone  or  email. 

Please  contact  us:  Intake  Coordinator,  New  England  Innocence  Project,  Goodwin  | Procter  LLP, 

Exchange  Place,  53  State  Street,  Boston,  MA  02109 
Phone  617.305.6505 
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Federal  Prisoner’s  Criminal  Assault  Conviction  Reversed; 
Entitled  to  Raise  Self-Defense 


The  Ninth  Circuit  Court  of  Ap- 
peals has  held  that  a California 
federal  district  court  failed  to  properly  de- 
fine the  elements  of  a claim  of  self-defense 
when  a prisoner  was  charged  with  assault 
with  a dangerous  weapon  and  possession 
of  contraband  in  prison. 

Before  the  Ninth  Circuit  was  the  ap- 
peal of  Donzell  Wayne  Biggs,  who  pled 
guilty  to  the  charge  against  him  while 
reserving  the  right  to  appeal  the  district 
court’s  order  precluding  Biggs  from  pre- 
senting evidence  and  arguing  to  a jury  that 
he  was  acting  in  self-defense. 

In  2001,  Biggs  was  held  at  the  admin- 
istrative segregation  unit  of  the  United 


States  Penitentiary  at  Lompoc.  At  that 
unit,  prisoners  were  taken  out  in  groups 
of  four  and  placed  in  a recreation  cage 
once  daily  for  one  hour. 

Biggs  attacked  fellow  prisoner  Mi- 
chael Smith  on  April  26,  2001  with  an 
8-inch  homemade  knife  while  in  the 
recreation  cage.  Smith  was  stabbed  in 
the  arm  and  ear.  Biggs  alleged  he  was 
acting  in  self-defense  because  Smith  had 
been  trying  to  procure  a knife  from  other 
prisoners  and  had  threatened  him  on  the 
way  to  the  recreation  cage. 

The  district  court  found  Biggs’  claim 
was  not  a prima  facie  claim  of  self-de- 
fense. The  Ninth  Circuit  Court  held  that 


to  make  such  a claim  a defendant  must 
prove:  (1)  a reasonable  belief  that  the  use 
of  force  was  necessary  to  defend  himself 
or  another  against  the  immediate  use  of 
unlawful  force  and  (2)  the  use  of  force  was 
no  more  force  than  was  reasonably  neces- 
sary in  the  circumstances. 

The  Ninth  Circuit  held  the  district 
court  had  erred  by  requiring  Biggs  to 
prove  a third  element,  that  there  were 
“no  reasonable  alternatives  to  the  use 
of  force.”  The  appellate  court  therefore 
reversed  Biggs’  conviction  and  remanded 
for  further  proceedings.  See:  United 
States  v.  Biggs,  441  F.3d  1069  (9th  Cir. 

2006).  PI 


Ninth  Circuit:  Prisoner  is  Protected  by  Legal  Privilege  but 
Not  Marriage  Privilege  When  Writing  His  Lawyer-Wife 


A California  state  prisoner  who 
was  being  tried  in  United  States 
District  Court  for  federal  conspiracy, 
racketeering  and  murder  offenses  com- 
mitted from  state  prison,  and  whose 
wife  was  his  lawyer,  was  permitted  to 
write  to  his  wife  confidentially  under  his 
state  prison-created  “confidential-legal” 
privilege,  but  only  for  matters  related  to 
his  trial.  For  matters  not  related  to  legal 
work-product  or  attorney-client  privilege, 
however,  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  ruled  that  he  could  not  as- 
sert confidentiality  under  a U.S.  Supreme 
Court-derived  “marital  communications 
privilege.” 

Robert  Griffin  was  indicted  (and 
subsequently  convicted)  in  district  court 
for  federal  crimes  related  to  the  Aryan 
Brotherhood  prison  gang’s  racketeer- 
ing enterprise  at  California’s  supermax 
Pelican  Bay  State  Prison.  The  charges 
included  ordering  seven  murders  and  two 
attempted  murders.  During  the  course 
of  pre-trial  investigations,  law-enforce- 
ment officials  validly  searched  the  home 
of  Griffin’s  attorney-wife,  Pamela,  and 
seized  six  boxes  of  documents.  Included 
were  numerous  letters  written  from  state 
prison  addressed  to  “Pamela  Griffin, 
Attorney  at  Law.”  The  U.S.  Magistrate 
Judge  appointed  a special  master  to 
review  the  letters,  who  identified  and 
redacted  material  protected  by  the  attor- 
ney-client privilege  and  the  work-product 
doctrine.  The  redacted  materials  plus  all 


other  material  was  then  turned  over  to 
the  government. 

Griffin  moved  to  quash  the  transfer 
of  the  redacted  documents  to  the  govern- 
ment. The  special  master  recommended 
against  the  motion,  noting  that  Griffin 
had  broken  clear  prison  regulations  by 
including  non-legal  and  personal  com- 
munications in  his  letters  under  the  false 
pretense  of  “legal  mail.”  Griffin  now 
claimed  that  if  some  letters  were  not 
protected  by  legal  privilege  (which  he  con- 
ceded), they  were  nonetheless  protected 
by  a marital  communications  privilege. 
The  district  court  denied  Griffin’s  mo- 
tion, but  on  the  unique  ground  that  such 
a marital  communications  privilege  was 
only  accorded  for  evidence  in  judicial 
or  grand  jury  proceedings.  Accordingly, 
the  redacted  letters  were  ordered  turned 
over  to  the  U.S.  Attorney’s  office  for 
prosecution  evidence.  Griffin  appealed 
the  order. 

As  a threshold  matter,  the  Ninth 
Circuit  held  that  Griffin’s  interlocu- 
tory appeal  was  proper  both  under  the 
collateral  order  doctrine  as  well  as  the 
Perlman  rule.  (Perlman  v.  U.S.,  247  U.S. 
7 (1918)). 

The  marriage  privilege  question  was 
grounded  in  Fed.  Rule  of  Evidence  501, 
which  establishes  a witness  privilege 
from  common  law.  The  U.S.  Supreme 
Court  has  recognized  this  as  an  “adverse 
spousal  testimony”  privilege  (Trammel 
v.  US.,  445  U.S.  40,  53  (1980)  and  as 


a “marital  communications”  privilege 
(Blau  v.  U.S.,  340  U.S.  332,  333  (1951)). 
Relying  upon  SEC  v.  Lavin,  1 1 1 F.  3d  921 
(D.C.  Cir.  1997),  Griffin  tried  to  extend 
this  privilege  beyond  the  introduction  of 
evidence  at  trial  to  include  discovery  dur- 
ing investigation  of  items  not  introduced 
as  evidence. 

But  even  presuming  that  Lavin  was 
correct,  the  Ninth  Circuit  held  that  Griffin 
was  not  similarly  protected  because,  as  a 
prisoner,  his  non-legal  mail  letters  were 
statutorily  open  to  prison  staff  to  read. 
Thus,  no  law  existed  granting  prisoners 
a spousal  confidentiality  exemption,  and 
the  appellate  court  held  that  the  prison’s 
attorney-client  privilege  rule  could  not  be 
so  broadly  construed  as  to  coin  a marital 
privilege.  In  fact,  the  appeals  court  noted 
that  California  prison  regulations  15 
CCR  §§  3138(a)  and  3141(b)  state  that 
using  “confidential”  correspondence  for 
non-qualifying  purposes  is  an  infractable 
abuse  of  the  limited  “confidential”  com- 
munications privilege. 

Since  Griffin  conceded  that  he  was  in 
violation  of  § 3141(b),  the  Ninth  Circuit 
affirmed  the  district  court,  holding  that 
Griffin  had  “no  right  to  protect  from  dis- 
closure to  the  government  as  privileged 
marital  communications  those  portions 
of  his  letters  to  his  wife/attorney  that  were 
improperly  included  in  the  envelopes  on 
which  he  wrote  Attorney  at  Law.’“  See: 
United  States  v.  Griffin,  440  F.3d  1138  (9th 
Cir.  2006).  PI 
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Washington  Indigents  All  Get  Experts  at  Public  Expense 


T! 


'he  Washington  State  Supreme 
Court  has  ruled  that  CrR  3.1(f) 
entitles  indigent  criminal  defendants 
to  expert  services  at  public  expense, 
even  if  they’re  represented  by  private 
counsel. 

Rodin  Punsalan  and  Chayce  Arden 
Hanson  were  prosecuted  in  the  King 
County  Superior  Court  in  Seattle, 
Washington  - Punsalan  for  robbery  and 
Hanson  for  manslaughter.  Both  were 
indigent,  and  both  were  represented  by 
private  lawyers  hired  by  their  parents. 
Under  CrR  3.1(f),  Punsalan’s  lawyer 
asked  the  trial  court  for  $6,000  to  retain 
psychologists,  and  Hanson’s  lawyer  re- 
quested $6,000  for  a forensic  pathologist. 
Finding  that  both  defendants  had  for- 
feited their  right  to  state-funded  expert 
services  by  retaining  counsel,  the  trial 
court  denied  their  requests.  Both  men 
appealed,  and  Division  1 of  the  State 
Court  of  Appeals  certified  the  cases  to 
the  State  Supreme  Court. 

In  a unanimous  decision,  the  State 
Supreme  Court  agreed  that  CrR  3.1(f) 
makes  no  distinction  between  those  with 
appointed  counsel  and  those  with  private 
counsel  when  it  grants  indigents  expert 
services  at  public  expense.  The  Court  also 
recognized  that  CrR  3.1(f)  incorporates 
the  Sixth  Amendment  (U.S.  Const.)  guar- 
antee of  expert  services  necessary  for  an 
adequate  defense,  at  public  expense,  for 
defendants  without  the  funds  to  pay  for 
those  services. 

On  that  basis  the  State  Supreme 


Court  held  that  CrR  3.1(f)  entitled  both 
men  to  expert  services  at  public  expense 
and  remanded  the  cases  to  the  trial  court 


to  so  order.  See:  Washington  v.  Punsalan, 
156  Wash.2d  875,  133  P.3d  934  (Wash. 

2006).  FI 


New  York  Prisoner  Beaten  By  Unofficial 
Enforcer  Awarded  $500,000 

A 


man  who  claimed  he  was  beaten 
l while  imprisoned  at  New  York’s 
Rikers  Island  jail  complex  will  receive 
$500,000  under  the  terms  of  a settlement 
agreement  reached  with  the  City  on  Feb- 
ruary 14,  2007. 

Donald  Jackson  had  claimed  in  his  42 
U.S.C.  § 1983  lawsuit  that  he  was  beaten 
by  another  prisoner  at  the  Anna  M.  Kross 
Center  jail  on  May  29,  2003.  The  assault, 
according  to  Jackson,  came  at  the  request 
of  a jailer  and  resulted  from  a longstand- 
ing tradition  at  the  prison  in  which  guards 
allow  imprisoned  gang  members  to  act 
as  unofficial  enforcers  in  exchange  for 
informal  favors  such  as  cigarettes  and 
other  privileges. 

In  his  lawsuit,  filed  in  the  U.S.  District 
Court  for  the  Southern  District  of  New 
York  on  May  18, 2005,  Jackson  contended 
that  the  beating  violated  his  rights  under 
both  federal  and  state  law.  He  further  al- 
leged that  the  warden  and  other  officials 
knew  or  should  have  known  of  the  prac- 
tice, yet  no  steps  were  taken  to  rectify  the 
situation.  Jackson 
sought  $2  million  in 
damages. 

Under  the 


$500,000  settlement  the  City  admitted  no 
liability  and  no  guards  were  disciplined. 
Jackson  was  represented  by  attorney  An- 
drew Stoll  of  the  Brooklyn,  New  York, 
law  firm  Stoll  & Glickman.  See:  Jackson 
v.  City  of  New  York,  USDC  SD  NY,  Case 
No.  04-CV-5799  (DC).  FI 

Additonal  Source:  Daily  News  (New  York) 


CASH  PAID  FOR  STAMP  B OOKLETS 

$5.25  of  face  value  paid  per 
.41  First  Class  sheet  of  20 

$4.75  of  fece  value  paid  per 
.4 1 First  Class  Forever  sheet  of  1 8 

$4.75  of  lace  value  paid  per 
.39  Stamp  Booklet 

4 Booklet/sheet  minimum  per  order 
Unused,  Perfect  Condition  Only 
Neatly  Print:  Name;  BOP/DOC  #; 
Payment  address  & send  booklets  to: 

B rown-Willie  & Associates 
P.O.  Box70695,  Richmond,  VA.  23225 


Prisoner  Rights  Attorney 

Charles  Carbone,  Esq. 

Representing  California  Prisoners 

• Medical  Neglect 
•Criminal  Appeals 

• Parole  Issues 
•Guard  Abuse 
•Civil  Rights 
•SHU 

Charles  Carbone,  Esq. 

PMB  212  - 3128  16th  St. 

San  Francisco,  CA  94103 

415-531-1980 

(Please  write  for  approval  to  call  collect) 
www.charlescarbone.com  or  www.prisonerattorney.com 
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The  #1  source  for  providing  personalized  service  to  each 
individual  inmate  while  honoring  DOC  specifications;  all 
while  maintaining  the  most  current  and  diverse  catalog  of 
footwear  in  the  market  place. 

• Men’s,  Women’s  and  Children  Shoes 
• Narrow  to  Extra  Wide  Width 
• Competitive  Pricing 

• Quick  Delivery 

• Prompt  Refunds 
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“Striving  For  Excellence  Every  Day” 

1252  Berlin  Haddonfield  Road,  Voorhees,  NJ  08043 
Phone:  800-431-1911  Fax:  856-767-1300 

Fila...GBX...Keds... Propet.. .And  I ...Asics...Avirex 


N 

o 

o 

-< 

o 


£ 


Prison  Legal  News 


41 


June  2007 


News  in  Brief: 


INFORMATION  WANTED: 

Immigration  Detainees 

Are  you  being  detained  by  im- 
migration/ICE?  Do  you  have 
HIV  or  AIDS?  Have  you  had 
problems  with  your  medical 
treatment?  Have  you  been  dis- 
criminated against  because  you 
have  HIV  or  AIDS? 

Human  Rights  Watch  wants  to 
hear  from  you  about  HIV/AIDS 
issues. 

Your  name  will  not  be  used. 

Write  or  call  us  at: 

HIV/AIDS  Program 
Human  Rights  Watch 
350  5th  Avenue,  34th  FI. 

New  York,  NY  10118 

212-216-1259 

mclemom@hrw.org 


SE  BUSCA  INFORMACION: 

Detenidos  por  la  inmigracion 

^Usted  esta  detenido  por  El  Ser- 
vicio  de  Inmigracion  y Control 
de  Aduanas  de  Estados  Unidos 
(ICE)?  ^Usted  tiene  el  VIH  o el 
SIDA?  ^Usted  ha  sido  discrimi- 
nado  por  tener  VIH/SIDA? 

Human  Rights  Watch  quiere 
que  nos  cuente  su  experiencia 
con  el  VIH/SIDA  y la  inmigra- 
cion. 

No  le  utilizaremos  el  nombre, 
Ud.  permanecera  anonimo. 

Escribanos  o llamanos  a: 

HIV/AIDS  Program 
Human  Rights  Watch 
350  5th  Avenue,  34th  FI. 

New  York,  NY  10118 

212-216-1259 

mclemom@hrw.org 


Afghanistan:  On  May  6, 2007,  two  US 
army  soldiers  were  shot  and  killed  outside 
the  Pul-i-Charki  prison  near  Kabul  and 
two  others  were  wounded  when  an  Afghan 
soldier  opened  fire  on  their  vehicle  as  it  was 
leaving  the  prison.  The  dead  soldiers  were 
training  guards  in  the  puppet  Afghan  regime 
to  build  a new  maximum  security  wing  to 
house  political  prisoners  released  from  US 
run  concentration  camps  in  Afghanistan 
and  Guantanamo.  The  Taliban  claimed  re- 
sponsibility for  the  attack.  The  assailant  was 
shot  and  killed  by  other  Afghan  soldiers. 

Belgium:  On  April  15, 2007,  two  men 
armed  with  a pistol  and  grenades  hijacked 
a helicopter  they  had  hired  for  a sightsee- 
ing trip  and  forced  to  pilot  to  fly  them  to 
the  Lantin  prison  near  Liege  where  they 
landed  in  the  prison  yard,  as  the  hijackers 
threw  tear  gas  canisters  into  the  yard  and 
took  off  with  a French  man  awaiting  trial 
on  fraud  and  theft  charges. 

Florida:  On  May  11,  2006,  Emery 
Lewis,  33,  a prisoner  in  the  Escambia 
county  jail  was  charged  with  raping  two 
other  jail  prisoners,  including  a 1 5 year  old 
boy  who  was  tried  as  an  adult  for  arson. 

Georgia:  On  April  16,  2007,  Chris- 
topher Holcomb,  32,  a federal  prison 
guard  at  the  US  Penitentiary  in  Atlanta, 
was  sentenced  to  six  months  in  jail  after 
pleading  guilty  to  accepting  a $1 ,200  bribe 
to  smuggle  a cell  phone  in  to  a prisoner 
in  2006. 

Hawaii:  On  March  21,  2007,  two 
prisoners  who  were  part  of  a work  crew 
at  the  O’ahu  Community  Correctional 
Center  removing  fencing  from  around 
a generator  and  transformer  were  elec- 
trocuted after  one  of  them  stepped  on 
a transformer  cover  while  standing  on  a 
metal  cover,  causing  it  to  explode.  Both 
men,  unidentified  in  media  accounts,  suf- 
fered electrical  burns. 

Indiana:  In  a lawsuit  filed  in  April, 
2007,  in  federal  court  in  Hammond, 
three  women  undergoing  drug  addic- 
tion treatment  at  the  Southlake  Mental 
Health  Center,  which  they  were  court 
ordered  to  attend  as  a bond  condition  in 
Lake  County,  alleged  they  were  forced  to 
have  sex  with  Frank  McBride,  52,  a drug 
counselor  at  the  facility.  If  they  did  not 
have  sex  with  him,  McBride  threatened 
to  have  them  placed  in  jail  for  “failing” 
their  drug  treatment.  McBride  was  fired 
in  2002  after  a third  complaint  was  filed 
against  him  by  a woman  patient  claiming 
he  extorted  sex  from  her. 


Kentucky:  On  March  14,  2007,  Ter- 
rance Minter,  47,  a guard  at  the  Metro 
jail  in  Louisville  was  arrested  and  charged 
with  one  count  of  official  misconduct  and 
four  counts  of  second  degree  sexual  abuse 
for  allegedly  having  consensual  sex  with 
female  prisoners  four  times  while  working 
in  the  jail  work  release  section. 

Maryland:  On  March  18,  2007,  16 
prisoners  in  the  maximum  security  section 
of  the  Cecil  County  Detention  Center 
rebelled  and  smashed  cameras  and  win- 
dows and  refused  to  return  to  their  cells 
after  guards  found  one  prisoner  with  stab 
wounds  and  discovered  a hole  in  the  jail’s 
fence.  Local  police,  guards  and  state  police 
from  Delaware  and  Maryland  regained 
control  of  the  jail  eventually. 

New  Hampshire:  On  April  9,  2007, 
Christopher  Beaudoin,  26,  a work  release 
prisoner,  was  charged  with  introducing 
contraband  into  a prison  after  he  stole 
tobacco  from  a construction  worker 
and  tried  to  smuggle  it  into  the  prison 
in  Berlin.  He  was  later  sentenced  to  one 
to  three  years  in  prison  for  the  tobacco 
smuggling  charge,  on  top  of  the  two  to 
five  year  charge  for  armed  robbery  he 
was  serving. 

New  Jersey:  On  May  3, 2007,  Carneys 
Point  Township  jail  guards  Ida  Stewart, 
27,  Wray  Neushafer,  39,  and  Charles 
Wilson,  33,  were  injured  in  a car  crash 
when  the  vehicle  they  were  in  flipped. 
The  vehicle  was  driven  by  Salem  City 
police  officer  Dawn  Chomo,  35,  who  was 
drunk.  Stewart  was  critically  injured  in 
the  wreck. 

New  York:  On  May  10,  2006,  Paul 
Mateo,  43,  a prisoner  at  the  Clinton  Cor- 
rectional Facility  was  sentenced  to  3 Vi  to 
7 years  in  prison  and  fined  $5,000  after 
being  convicted  of  possessing  a home 
made  knife  in  2002.  Mateo  was  originally 
accused  of  stabbing  another  prisoner  in 
the  face  in  the  recreation  yard  of  the 
Auburn  Correctional  Facility  but  he  was 
never  charged  with  that  offense  since  the 
victim,  Osvaldo  Santana,  says  he  does  not 
know  who  attacked  him. 

Oklahoma:  On  March  12, 2007,  Taw- 
nya  Brewer,  a former  Mayes  county  jail 
guard  was  fined  $200  after  pleading  no 
contest  to  an  assault  charge  for  putting  an 
anti  depressant  into  the  soft  drink  of  her 
fellow  jail  guard  Cevin  Smallwood. 

Oklahoma:  On  May  1,  2007,  Donald 
Sullivan,  a sex  offender  serving  a 600  year 
sentence,  was  found  dead  of  multiple 


Prison  Legal  News 


June  2007 


42 


wounds  in  his  cell  in  the  Oklahoma  State 
Reformatory  in  Granite. 

Oklahoma:  On  May  9, 2007,  Donna  Kir- 
by, 47,  was  sentenced  to  three  years  probation 
for  smuggling  Valium  pills  to  her  husband 
Charles  Kirby  Jr.,  60,  who  was  imprisoned  at 
the  Cimarron  Correctional  facility  on  Labor 
Day  in  2006.  The  facility  is  run  by  Corrections 
Corporation  of  America. 

South  Africa:  On  April  1 5, 2007,  three 
prisoners  in  the  Krugersdorp  Prison  were 
beaten  to  death  by  guards.  No  motive  was 
given  for  the  murders,  which  occurred 
after  a fight  between  prison  gangs  left  one 
prisoner  stabbed  and  wounded.  Correc- 
tional Services  Minister  Ngconde  Balfour 
said  the  murders  were  being  investigated 
and  would  not  be  tolerated.  The  guards 
were  suspended  pending  the  outcome  of 


various  investigations  and  Balfour  gave  his 
condolences  to  the  prisoners’  families. 

Taiwan:  On  May  4, 2007,  the  nation’s 
parliament  passed  a law  that  commutes 
the  sentences  of  25,000  prisoners  and 
allows  for  the  immediate  release  of  9,000 
prisoners  and  commutes  to  life  in  prison 


those  sentenced  to  death  prior  to  April 
24,  2007.  the  amnesty  was  designed  by 
president  Chen  Shui-Bian  to  commemo- 
rate the  20th  anniversary  of  the  lifting  of 
martial  law.  Political  opponents  claim  he 
is  freeing  the  prisoners  to  gain  votes  in 
upcoming  elections.  P 
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Alaska  DOC  Liable  for  Rape  of  Federal  Prisoner  by  Prison  Doctor 


Alaska’s  Supreme  Court  has  held 
that  the  intentional-tort  immu- 
nity law  does  not  prevent  a suit  against 
the  state  when  it  breaches  a duty  separate 
from  its  role  as  an  employer. 

B.R.,  a federal  prisoner  housed  at  the 
state  jail  in  Anchorage,  brought  suit  after 
she  was  sexually  assaulted  by  a physician’s 
assistant,  Clarence  Bullock,  employed  by 
the  Alaska  Department  of  Corrections 
(ADOC).  After  B.R.  complained  of 
abdominal  pain,  Bullock  examined  her. 
During  that  examination  he  penetrated 
her  vagina  in  a manner  that  was  not 
medically  appropriate.  B.R.  reported  the 
assault  to  state  troopers,  who  opened  an 
investigation. 

When  B.R.  continued  to  experience 
abdominal  pain,  Bullock  again  examined 
her  and  sexually  assaulted  her.  After  B.R. 
reported  the  second  assault,  the  state 
charged  Bullock;  he  later  pled  no  contest 
to  one  count  of  attempted  sexual  assault 
in  the  third  degree. 

B.R.  sued  ADOC  under  several  theo- 
ries. The  Superior  Court  granted  prison 
officials  summary  judgment,  holding  the 
intentional-tort  immunity  statute,  Alaska 
Statute  § 09.50.250  (3),  barred  the  suit. 
B.R.  appealed. 

The  state  Supreme  Court  held  the 
statute  closely  tracked  28  U.S.C.  § 1860(h), 
and  turned  to  federal  case  law  to  make 
its  analysis.  To  sue  for  injuries  that  “can 
arise  from  multiple  causes,”  the  plaintiff 
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must  assert  the  government  breached 
a “separate  duty  independent  from  the 
employment  relation.” 

Thus,  “the  claim  must  assert  a theory 
of  liability  based  on  a government  duty 
that  (1)  is  distinct  from  the  duty  breached 
in  committing  the  intentional  tort  and  (2) 
would  have  existed  and  could  have  been 
breached  even  if  the  assailant  had  not 
been  a government  employee,”  the  court 
found.  “Most  federal  circuit  courts  that 
have  addressed  the  question  have  said 
that  the  government  is  liable  for  harm 
caused  by  intentional  torts,  provided  the 
government  breached  some  ‘independent 
duty’  that  has  a basis  other  than  negligent 
supervision,  training,  or  hiring  of  govern- 
ment employees.” 

B.R.  framed  her  allegation  as  a 
general  failure  to  adequately  train  and 
supervise  “employees  on  this  topic,”  which 
included  employees  other  than  Bullock. 
Despite  B.R.’s  request  for  a female  escort 
during  the  examination,  that  escort  re- 
mained outside  while  Bullock  examined 
B.R.  Also,  a nurse  may  have  been  in  the 


examination  room  during  the  assault.  If 
those  employees  were  not  properly  trained 
or  supervised,  the  breach  of  duty  would 
not  have  depended  on  Bullock’s  employ- 
ment status. 

Moreover,  the  ADOC  has  a special 
protective  duty.  It  must  exercise  “rea- 
sonable care  for  the  protection  of  [the 
prisoner’s]  life  and  health.”  This  duty 
is  “separate”  from  any  duty  breached 
in  connection  with  Bullock’s  conduct, 
and  is  “independent”  because  it  has  no 
relation  to  Bullock’s  employment  status. 
In  other  words,  regardless  of  whether 
Bullock  was  an  ADOC  employee,  inde- 
pendent contractor,  privately  retained 
physician’s  aide  or  volunteer  health 
care  provider  when  he  examined  B.R., 
ADOC  had  a duty  to  protect  that  could 
have  been  breached  by  negligently  ex- 
posing her  to  harm. 

The  lower  court  was  reversed  with 
leave  to  allow  B.R.  to  amend  her  claim  to 
properly  frame  her  allegations  pursuant  to 
this  ruling.  See:  B.R.  v.  State  of  Alaska, 
144  R3d  431  (Alaska,  2006).  Ft 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  'counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change. " 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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The  New  Asylum:  Super  max  as  Warehouse  for  the  Mentally  111 

by  David  C.  Fathi 1 


The  prison  industry,  like  any  other, 
has  its  fashions.  And  in  the  1990s, 
“supermax”  prisons  were  a raging  fad. 
According  to  Chase  Riveland,  former 
secretary  of  corrections  in  Washington 
and  Colorado,  “[t]hey  have  become  politi- 
cal symbols  of  how  ‘tough’  a jurisdiction 
has  become.  In  some  places,  the  motiva- 
tion to  build  a supermax  has  come  not 
from  corrections  officials,  but  from  the 
legislature  and  - in  at  least  one  instance 
- the  governor.”2 

By  one  count,  more  than  thirty  states, 
as  well  as  the  federal  Bureau  of  Prisons, 
were  operating  a supermax  facility  or  unit 
by  1999. J Not  all  jurisdictions  use  the 
“supermax”  terminology;  terms  such  as 
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“secured  housing  unit”  (“SHU”),  “special 
management  unit,”  “intensive  manage- 
ment unit,”  and  “control  unit”  are  also 
used  to  designate  these  facilities. 

What  exactly  is  a supermax  prison? 
There  is  no  single  definition,  and  one 
supermax  may  differ  from  another  in 
physical  configuration  or  operational 
details.  But  the  essence  of  supermax 
confinement  is  extreme  social  isolation, 
enforced  idleness,  and  deprivation  of 
virtually  all  meaningful  environmental 
stimulation.  Riveland  sums  up  supermax 
confinement  as  “locking  an  inmate  in  an 
isolated  cell  for  an  average  of  twenty- 
three  hours  per  day  with  limited  human 
interaction,  little  constructive  activity,  and 
an  environment  that  assures  maximum 
control  over  the  individual.”4 

A federal  judge  described  Wisconsin’s 
supermax  prison  this  way: 

“Inmates  on  Level  One  at  the  State 
of  Wisconsin’s  Supermax  Correctional 
Institution  in  Boscobel,  Wisconsin  spend 
all  but  four  hours  a week  confined  to  a cell. 
The  “boxcar”  style  door  on  the  cell  is  solid 
except  for  a shutter  and  a trap  door  that 
opens  into  the  dead  space  of  a vestibule 
through  which  a guard  may  transfer  items 
to  the  inmate  without  interacting  with 
him.  The  cells  are  illuminated  24  hours  a 
day.  Inmates  receive  no  outdoor  exercise. 
Their  personal  possessions  are  severely 
restricted:  one  religious  text,  one  box  of 
legal  materials  and  25  personal  letters. 
They  are  permitted  no  clocks,  radios, 
watches,  cassette  players  or  televisions. 
The  temperature  fluctuates  wildly,  reach- 
ing extremely  high  and  low  temperatures 
depending  on  the  season.  A video  camera 
rather  than  a human  eye  monitors  the 


inmate’s  movements.  Visits  other  than 
with  lawyers  are  conducted  through  video 
screens.”5 

American  prisons  have  always  had 
solitary  confinement  cells  where  prison- 
ers were  sent  for  violating  prison  rules. 
What  is  new  about  supermax  confine- 
ment is  the  use  of  isolation  as  a long-term 
management  strategy  rather  than  short- 
term punishment  for  misconduct.  Many 
prisoners  spend  years  and  decades  in 
supermax,  and  prison  officials  openly 
state  their  intention  to  keep  some  prison- 
ers in  supermax  for  the  duration  of  their 
sentences.  Moreover,  technological  ad- 
vances have  made  possible  a level  of  social 
isolation  that  was  simply  not  possible  in 
an  earlier  era.  For  example,  in  decades 
past,  even  prisoners  in  solitary  confine- 
ment regularly  saw  another  human  being 
when  guards  made  their  rounds.  Today, 
video  surveillance  technology  makes  it 
possible  to  eliminate  even  that  fleeting 
human  contact. 

Who  ends  up  in  supermax  prisons? 
Because  of  the  varying  definitions  of  su- 
permax confinement,  precise  figures  are 
difficult  to  come  by.  Human  Rights  Watch 
estimated  that,  as  of  February  2000,  more 
than  20,000  persons  were  confined  in  su- 
permax facilities  in  the  United  States.6 

The  official  line  is  invariably  that  these 
facilities  are  reserved  for  the  “worst  of  the 
worst”  - those  who  have  maimed  or  killed 
other  prisoners  or  staff  while  incarcerated. 
However,  most  states  have  only  a handful 
of  such  prisoners.  Therefore,  if  admission 
were  truly  restricted  to  the  dangerous 
and  predatory,  most  supermaxes  would 
stand  almost  empty.  The  typical  response 
has  been  to  fill  the  cells  with  “nuisance” 
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prisoners  - those  who  file  lawsuits,  violate 
minor  prison  rules,  or  otherwise  annoy 
staff,  but  by  no  stretch  of  the  imagination 
require  the  extremely  high  security  of  a 
supermax  facility.  Thus,  in  Wisconsin’s 
supermax,  one  of  the  “worst  of  the  worst” 
was  a sixteen  year  old  car  thief.  Twenty- 
year-old  David  Tracy  hanged  himself  in  a 
Virginia  supermax;  he  had  been  sent  there 
at  age  19,  with  a 2 14  year  sentence  for 
selling  drugs.  In  a lawsuit  challenging  the 
Ohio  State  Penitentiary,  a federal  judge 
expressed  skepticism  about  the  state’s  need 
for  a 504-bed  supermax  facility:  “After  the 
huge  investment  in  the  OSP,  Ohio  risks 
having  a ‘because  we  have  built  it,  they 
will  come’  mind  set.  As  a result,  the  de- 
fendants consider  inmates  for  placement 
at  the  OSP  who  do  not  need  its  level  of 
restrictions.”7 

One  group  that  is  vastly  overrepre- 
sented in  supermax  prisons  is  the  mentally 
ill.  Most  experts  estimate  that  approxi- 
mately 10  to  20  percent  of  all  prisoners 
in  state  and  federal  prisons  suffer  from 
a mental  illness.8  In  supermax  facilities, 
however,  the  number  is  far  higher.  For 
example,  in  Indiana’s  supermax  - the 
Secured  Housing  Unit  (SHU)  at  the  Wa- 
bash Valley  Correctional  Facility  - prison 
officials  admit  that  “well  over  half”  of 
the  prisoners  are  mentally  ill.9  Indeed, 
a 1997  inspection  of  the  prison  by  psy- 
chiatrists affiliated  with  Human  Rights 
Watch  found  numerous  prisoners  who 
were  actively  psychotic,  hallucinating,  and 
delusional.  One  prisoner  was  described  by 
the  interviewing  psychiatrist  as  follows: 

“Prisoner  Cooper  is  so  severely 
mentally  retarded  that  it  was  difficult  to 
complete  a psychiatric  interview  with  him. 
His  facial  features  are  dysmorphic,  and 
he  appears  to  be  microcephalic  (these  are 
related  to  a chromosomal  or  congenital 
condition  which  also  causes  his  mental 
retardation),  so  that  even  without  test- 
ing any  physician  would  recognize  that 
he  is  mentally  retarded.  In  addition,  his 
speech  is  dysarthric  and  severely  impov- 
erished. He  cannot  possibly  understand 
fully  the  consequences  of  his  actions  and 
the  rules  that  he  is  expected  to  follow  in 
prison.”10 

The  psychiatrist  added,  “I  believe  I 
terminated  the  interview  early  because 
I was  very  uncomfortable  with  my  own 
sense  of  horror  and  outrage  that  this 
inmate  would  be  in  the  SHU.”11 


The  staggering  number  of  mentally  ill 
persons  in  supermax  facilities  results  from 
a confluence  of  factors.  In  the  latter  half 
of  the  twentieth  century,  the  deinstitution- 
alization movement  resulted  in  the  closure 
of  large  public  mental  hospitals,  many  of 
which  had  warehoused  the  mentally  ill 
in  appalling  conditions.  The  goal  was  to 
house  persons  with  mental  illness  in  less 
restrictive  environments,  with  treatment 
provided  in  a community  setting.  The 
first  half  of  this  plan  was  a great  success; 
between  1955  and  1998,  the  per  capita 
number  of  persons  housed  in  mental 
hospitals  plummeted  by  more  than  ninety 
percent.  However,  once  the  hospitals  were 
closed,  funding  for  community  housing, 
treatment,  and  other  support  services 
largely  failed  to  materialize.  Left  to  fend 
for  themselves,  often  unable  to  obtain 
the  medication  they  needed  to  control 
their  symptoms  and  behave  in  a socially 
acceptable  manner,  many  mentally  ill 
persons  became  caught  up  in  the  criminal 
justice  system. 

Then,  beginning  in  the  late  1970s,  the 
criminal  law  in  the  United  States  became 
markedly  more  punitive.  Mandatory  mini- 
mum sentencing  and  “three  strikes”  laws 
reduced  judicial  discretion  and  resulted 
in  longer  sentences  across  the  board.  The 
prison  population  soared,  eventually 
giving  the  United  States  the  highest  per 
capita  incarceration  rate  in  the  world. 
At  the  same  time,  many  states  restricted, 
and  in  some  cases  abolished,  the  defenses 
of  insanity  and  diminished  capacity;  as 
a result,  many  persons  who  would  pre- 
viously have  been  found  not  guilty,  or 
simply  not  prosecuted  at  all,  were  instead 
convicted  and  incarcerated.  By  the  dawn 
of  the  twenty-first  century,  prisons  had 
become  the  asylum  of  last  resort.12  And, 
as  we  shall  see  further  in  this  article,  the 
transfer  of  many  of  the  most  seriously 
mentally  ill  from  hospitals  to  prisons  has 
resulted  in  significant  (although  probably 
unanticipated)  cost  savings. 

Persons  with  mental  illness  typi- 
cally have  a difficult  time  coping  with 
the  stresses  of  incarceration.  They  may 
be  victimized  or  manipulated  by  other 
prisoners.  Many  have  impulse  control 
problems,  and  thus  have  difficulty  com- 
plying with  prison  rules  particularly  if, 
as  is  often  the  case,  they  are  not  receiving 
appropriate  treatment  for  their  illness. 
Indeed,  they  may  be  punished  for  the  very 
symptoms  of  their  mental  illness,  such  as 
self-mutilation  or  suicidal  behavior.  For 
all  these  reasons,  incarcerated  mentally 
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ill  persons  tend  to  accumulate  lengthy 
disciplinary  records  and  a reputation  as 
troublesome  or  noncompliant  prisoners. 
In  an  overcrowded  prison  system  scram- 
bling to  fill  beds  in  a new,  expensive,  and 
half-empty  supermax  facility,  these  pris- 
oners often  find  themselves  transferred  to 
the  supermax. 

The  damaging  effects  of  isolated 
confinement,  even  on  persons  with  no  his- 
tory of  mental  illness,  have  long  been  well 
known.  Over  a century  ago,  the  United 
States  Supreme  Court  described  the  effect 
of  solitary  confinement  as  practiced  in  the 
nations  early  days: 

“A  considerable  number  of  the  pris- 
oners fell,  after  even  a short  confinement, 
into  a semi-fatuous  condition,  from  which 
it  was  next  to  impossible  to  arouse  them, 
and  others  became  violently  insane;  oth- 
ers still,  committed  suicide;  while  those 
who  stood  the  ordeal  better  were  gener- 
ally not  reformed,  and  in  most  cases  did 
not  recover  sufficient  mental  activity  to 
be  of  any  subsequent  service  to  the  com- 
munity.”13 

A California  prison  psychiatrist 
put  it  more  pithily  in  a 2002  interview: 
“It’s  a standard  psychiatric  concept,  if 
you  put  people  in  isolation,  they  will  go 
insane.  . . . Most  people  in  isolation  will 
fall  apart.”14 

Once  subjected  to  the  extreme  social 
and  sensory  deprivations  of  supermax 
confinement,  many  mentally  ill  prisoners 
deteriorate  dramatically.  Some  engage  in 
bizarre  and  extreme  acts  of  self-injury  and 
even  suicide.  In  the  Wabash  Valley  SHU, 
a 21  year  old  mentally  ill  prisoner  man- 
aged to  set  himself  on  fire  in  his  cell;  he 
died  from  his  burns.  Another  man  in  the 
same  unit  choked  himself  to  death  with 
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a washcloth.15  It  is  not  unusual  to  find 
supermax  prisoners  who  swallow  razors 
and  other  objects,  smash  their  heads  into 
the  wall,  compulsively  cut  their  flesh,  try 
to  hang  themselves,  and  otherwise  attempt 
to  harm  or  kill  themselves. 

The  mechanism  of  this  catastrophic 
deterioration  was  explained  by  psychia- 
trist Terry  Kupers,  one  of  the  leading 
experts  on  the  mental  health  effects  of 
isolated  confinement,  in  a report  prepared 
for  a lawsuit  challenging  conditions  in 
Wisconsin’s  supermax: 

“Human  beings  require  social  interac- 
tion and  productive  activities  to  establish 
and  sustain  a sense  of  identity,  self-worth, 
and  well-being,  as  well  as  to  maintain  a 
grasp  on  reality.  In  the  absence  of  social 
interactions,  unrealistic  ruminations  and 
beliefs  cannot  be  tested  in  conversation 
with  others,  so  they  build  up  inside  and  are 
transformed  into  unfocused  and  irrational 
thoughts.  Disorganized  behaviors  emerge. 
Internal  impulses  linked  with  anger,  fear 
and  other  strong  emotions  grow  to  over- 
whelming proportions.”16 

On  the  witness  stand,  Kupers  elabo- 
rated: 

“There  are  a lot  of  reasons  why  [men- 
tally ill]  people  break  down  in  isolated 
confinement.  First  of  all,  it’s  almost  total 
isolation  and  total  inactivity.  So  what 
happens  is  that  all  of  us  know  who  we 
are  and  maintain  our  sanity  basically  by 
acting,  by  doing  things,  by  being  produc- 
tive, by  mastering  things  and  by  relating  to 
other  people.  . . . Someone  with  a mental 
illness,  especially  a psychosis,  has  lots  of 
fantasies.  When  those  fantasies  get  out  of 
proportion,  we  call  them  delusions.  The 
way  we  check  those  delusions  is  to  have 
them  in  constant  social  interaction  with 
others  so  they  can  say  what  they’re  think- 
ing and  find  out  whether  they’re  being 
crazy  or  whether  that’s  a realistic  percep- 
tion. When  you  deprive  a person  of  that 
kind  of  feedback  on  a constant  basis  and 
they  have  a tendency  towards  psychosis, 
they  will  tend  to  break  down.”17 

The  federal  court  accepted  Kupers’ 
conclusions: 

“Most  inmates  have  a difficult  time 
handling  these  conditions  of  extreme 
social  isolation  and  sensory  deprivation, 
but  for  seriously  mentally  ill  inmates,  the 
conditions  can  be  devastating.  Lacking 
physical  and  social  points  of  reference  to 
ground  them  in  reality,  seriously  mentally 
ill  inmates  run  a high  risk  of  breaking 
down  and  attempting  suicide.”18 

That  mental  health  professionals 
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believe  supermax  confinement  to  be 
profoundly  damaging  to  persons  with 
mental  illness  is  perhaps  to  be  expected. 
What  is  more  surprising  is  that  correc- 
tions experts  agree  that  the  mentally  ill 
do  not  belong  in  supermax.  Riveland 
cautions  that  “[I]nsofar  as  possible,  men- 
tally ill  inmates  should  be  excluded  from 
extended  control  facilities.  . . . [M]uch  of 
the  regime  common  to  extended  control 
facilities  may  be  unnecessary,  and  even 
counterproductive,  for  this  population.”19 
Similarly,  in  the  lawsuit  challenging  condi- 
tions in  Wisconsin’s  supermax  prison,  the 
state’s  former  Secretary  of  Corrections 
testified  that 

“[h]e  believes  that  Supermax  can- 
not provide  an  adequate  placement  for 
mentally  ill  inmates  because  it  lacks  the 
staffing  to  care  for  them  and  because  it 
has  little  if  any  space  for  programming.  He 
acknowledges  that  he  is  not  familiar  with 
the  staffing  ratios  at  the  institution  at  the 
present  time  or  with  the  program  offerings 
but  believes  that  no  amount  of  program- 
ming could  compensate  for  the  physical 
isolation  imposed  on  Alpha  Unit.”20 

The  Secretary  added  that  building  the 
500-bed  supermax  had  been  the  idea  of 
the  governor  and  the  legislature,  not  the 
state’s  corrections  professionals. 

In  addition  to  the  shattering  effects 
of  isolation,  mentally  ill  prisoners  in  su- 
permax often  suffer  violence  at  the  hands 
of  correctional  staff.  The  ideology  of  su- 
permax is  one  of  total  and  overwhelming 
control,  and  zero  tolerance  for  disobe- 
dience. A document  given  to  prisoners 
arriving  at  Virginia’s  Wallens  Ridge  State 
Prison  stated  that  “any  failure  on  your 
part  to  follow  verbal  instructions  from 
staff  . . . will  be  met  with  the  immediate  use 
of  firepower.”21  Thus  mentally  ill  prison- 
ers, who  may  have  difficulty  controlling 
their  behavior,  or  whose  symptoms  may 
be  misinterpreted  by  untrained  staff  as 
willful  defiance,  are  at  increased  risk  of 
suffering  a staff  use  of  force.  Sometimes 
the  force  is  deadly;  Lawrence  Frazier, 
a mentally  ill  prisoner,  died  in  2000  at 
Wallens  Ridge  after  being  repeatedly 
shocked  by  guards  with  a stun  gun.22  And 
sometimes  it  crosses  the  line  into  frank 
sadism.  Vaughn  Dortch,  a mentally  ill 
African-American  prisoner  at  California’s 
Pelican  Bay  State  Prison,  suffered  second- 
and  third-degree  burns  after  being  “given 
a bath”  in  scalding  water  by  prison  staff. 
As  Dortch’s  skin  peeled  off,  one  guard 
remarked,  “looks  like  we’re  going  to  have 
a white  boy  before  this  is  through.”23 
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While  mentally  ill  prisoners  whose 
condition  is  exacerbated  by  the  extraor- 
dinary stresses  of  supermax  confinement 
obviously  have  serious  mental  health 
needs,  they  typically  fail  to  receive  mean- 
ingful treatment.  This  is  not  entirely  unique 
to  supermax  facilities;  mental  health  care 
in  many,  perhaps  most  prisons  is  systemi- 
cally  inadequate.  But  the  extreme  security 
measures  in  supermax  facilities  effectively 
render  impossible  any  form  of  treatment 
except  medication.  Thus,  for  example, 
prisoners  are  considered  too  dangerous  to 
sit  in  a room  with  a mental  health  clini- 
cian, so  the  clinician  talks  to  them  while 
standing  outside  their  cells,  where  other 
prisoners  and  staff  can  overhear  the  con- 
versation. In  a particularly  bizarre  form 
of  “group  therapy”  practiced  at  Indiana’s 
Wabash  Valley  SHU,  prisoners  locked  in 
adjoining  cells  bend  down  and  talk  to  the 
therapist  through  a waist-level  slot  in  the 
cell’s  solid  metal  door. 

In  a final  cruelty,  mentally  ill  prisoners 
who  find  themselves  in  supermax  facilities 
are  likely  to  stay  there  for  a far  longer 
time  than  those  who  are  not  mentally 
ill.  Some  supermaxes  house  prisoners  on 
“disciplinary  segregation;”  these  prisoners 
have  been  sentenced  by  a prison  disciplin- 
ary officer  to  a fixed  term  of  segregated 
confinement  after  being  found  guilty  of 
violating  prison  rules.  Others  house  pris- 
oners on  “administrative  segregation;” 
these  are  prisoners  who  are  sent  to  segre- 
gation indefinitely,  with  only  periodic,  pro 
forma  reviews.  In  either  case,  the  only  pos- 
sible ticket  out  is  sustained  good  behavior 

- which  means,  at  a minimum,  compliance 
with  the  numerous  and  often  picayune 
rules  that  govern  every  prison.  For  many 
persons  with  mental  illness  - particularly 
mental  illness  aggravated  by  the  extreme 
stress  of  supermax  confinement  - that  is 
simply  not  possible. 

Thus,  for  example,  the  Wisconsin 
supermax  operates  on  a “level”  system 

- incoming  prisoners  typically  start  on 
Level  One,  where  conditions  are  the  most 
stark  and  restrictive;  they  must  “earn” 
their  way  Level  Five  to  have  any  hope  of 
release  from  the  supermax.  The  federal 
court  found  that  “[sjeriously  mentally 
ill  inmates  have  difficulty  following  the 
rules  necessary  to  advance  up  the  level 
system  and,  as  a result,  find  themselves 
‘stuck’  in  Levels  One,  sometimes  Two  and 
only  rarely  three.”24  Similarly,  mentally 
ill  prisoners  in  the  Wabash  Valley  SHU 
continue  to  accumulate  disciplinary  time 
that  extends  their  SHU  sentence  by  years 
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or  decades.  One  mentally  ill  prisoner  has 
a scheduled  SHU  release  date  in  the  year 
2060;  another  can  look  forward  to  release 
in  2085. 

The  proliferation  of  the  supermax 
prison  in  an  era  of  cost-cutting  and  fiscal 
conservatism  is  a paradox  of  sorts.  After 
all,  these  facilities  are  far  more  expensive 
to  build  and  operate  than  traditional 
maximum-security  prisons.  Holding  a 
prisoner  at  Tamms  Correctional  Center, 
Illinois’  supermax,  costs  $161.63  per  day 
- more  than  three  times  as  much  as  the 
maximum  security  Menard  Correctional 
Center.  Similarly,  Ohio’s  supermax  costs 
almost  three  times  as  much  per  capita  as 
Mansfield  Correctional  Institution,  which 
houses  the  state’s  death  row.25  Much  of 
this  added  expense  results  from  far  higher 
staffing  costs  at  a supermax.  For  example, 
while  even  maximum  security  prisons 
often  allow  prisoners  to  move  unescorted 
from  one  part  of  the  prison  to  another, 
supermax  prisoners  are  typically  required 
to  be  restrained  and  escorted  by  two  or 
more  guards  any  time  they  leave  their  cells. 
And  in  supermax  facilities,  routine  tasks 
such  as  cleaning  and  food  service,  which 
in  most  prisons  are  performed  by  prison- 
ers for  little  or  no  compensation,  must 
be  performed  by  paid  staff,  because  the 
prisoners  are  considered  too  dangerous 
to  be  given  access  to  kitchen  utensils  and 
cleaning  supplies.  Some  states  deal  with 
this  by  bringing  in  low  security  prisoners 
from  nearby  prisons  to  perform  the  menial 
labor  tasks  at  the  supermax  prisons. 


There  is  little  doubt  that  the  super- 
max prison  represents  the  triumph  of 
get-tough  ideology  over  rational  economic 
decision-making.  But  the  economic  pic- 
ture is  more  complicated  when  it  comes 
to  prisoners  with  mental  illness.  While  it 
is  more  expensive  to  house  a mentally  ill 
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New  Asylum  (cont.) 


prisoner  (or  any  prisoner,  for  that  mat- 
ter) in  a supermax  than  in  a traditional 
maximum-security  prison,  it  is  far  less 
expensive  than  housing  that  person  in  a 
dedicated  mental  health  treatment  facility 
- even  a mental  health  facility  operated  by 
the  prison  system  itself.  Thus,  for  example, 
the  per  capita  daily  cost  at  Wisconsin’s  su- 
permax prison  is  $95.00;  at  the  Wisconsin 
Resource  Center,  a mental  health  facility 
operated  by  the  Department  of  Correc- 
tions, it  is  $250.00.26  The  cost  of  housing 
a mentally  ill  person  in  a state  psychiatric 
facility  is  even  higher,  averaging  $363  per 
day  nationwide,  and  exceeding  $500  per 
day  in  some  states.27  This  cost  differential 
clearly  does  not  explain  a given  state’s 
decision  to  build  a supermax  prison.  But 
it  may  provide  a clue  why  so  many  obvi- 
ously and  desperately  mentally  ill  persons 
are  left  to  languish  in  these  facilities,  rather 
than  being  transferred  to  more  appropri- 
ate facilities  where  they  could  receive 
treatment. 

The  extraordinary  deprivations  of 
supermax  confinement  predictably  led 
to  lawsuits  in  which  the  prisoner-plain- 
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tiffs  alleged  that  confinement  in  these 
facilities  constituted  cruel  and  unusual 
punishment,  prohibited  by  the  Eighth 
Amendment  to  the  United  States  Consti- 
tution. These  across-the-board  challenges 
have  been  largely  unsuccessful.  For  ex- 
ample, in  Madrid  v.  Gomez,  a challenge 
to  conditions  in  the  notorious  SHU  at 
California’s  Pelican  Bay  State  Prison,  the 
court  concluded  that: 

“while  the  conditions  in  the  SHU 
may  press  the  outer  bounds  of  what  most 
humans  can  psychologically  tolerate,  the 
record  does  not  satisfactorily  demonstrate 
that  there  is  a sufficiently  high  risk  to  all  in- 
mates of  incurring  a serious  mental  illness 
from  exposure  to  conditions  in  the  SHU  to 
find  that  the  conditions  constitute  a per  se 
deprivation  of  a basic  necessity  of  life.”28 

By  contrast,  the  same  judge  had 
no  difficulty  concluding  that  placement 
of  mentally  ill  prisoners  in  the  SHU 
violated  the  Constitution:  “For  these 
inmates,  placing  them  in  the  SHU  is  the 
mental  equivalent  of  putting  an  asthmatic 
in  a place  with  little  air  to  breathe.”29 
Similarly,  in  the  Wisconsin  litigation,  the 
court  granted  a preliminary  injunction 
ordering  that  seven  identified  seriously 
mentally  ill  prisoners  be  removed  from 
the  supermax;  the  court  also  ordered  that 
high-risk  populations  at  the  prison  be 
evaluated  by  independent  clinicians  for 
serious  mental  illness,  and  those  found 
to  be  seriously  mentally  ill  not  be  housed 
at  the  supermax.30  Indeed,  every  federal 
court  to  consider  the  question  has  held 
that  “supermax”  confinement  of  the  seri- 
ously mentally  ill  is  unconstitutional.  In 
addition,  legal  challenges  to  supermax  fa- 
cilities in  Ohio,  New  Mexico,  Indiana  and 
Connecticut  have  resulted  in  settlement 
agreements  in  which  prison  officials  agree 
to  exclude  prisoners  with  serious  mental 
illness  from  supermax  facilities.31 

There  are  unmistakable  signs  that  the 
bloom  is  off  the  supermax  experiment. 
Few  states  have  opened  supermax  facili- 
ties in  recent  years;  indeed,  Virginia  and 
Michigan  have  converted  their  supermax 
prisons  to  regular  maximum  security  fa- 
cilities. Maryland  has  announced  plans 
to  demolish  its  supermax  after  less  than 
fifteen  years  of  operation.  As  states  face 
record  budget  deficits,  supermax  facilities, 
which  are  far  more  expensive  to  build  and 
operate  than  conventional  prisons,  seem 
to  have  lost  much  of  their  appeal.  At  the 
same  time,  there  are  sporadic  efforts  to 
mitigate  some  of  the  most  oppressive 
features  of  supermax  confinement.  In  one 
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Washington  state  control  unit,  physical 
renovations,  increased  staff  interaction 
with  prisoners,  and  introduction  of  some 
congregate  activities  were  followed  by 
dramatically  decreased  violence  and  use 
of  force.32 

But  despite  these  hopeful  signs, 
thousands  of  mentally  ill  prisoners  re- 
main entombed  in  supermax  facilities 
untouched  by  even  these  minor  reforms, 
often  with  devastating  effects  on  their 
mental  health.  For  these  prisoners,  litiga- 
tion may  be  their  only  hope  of  deliverance. 
Most  recently,  a lawsuit  filed  in  February 
2005  alleged  that  confinement  of  mentally 
ill  prisoners  at  Indiana’s  Wabash  Valley 
SHU  violates  the  Constitution’s  ban  on 
cruel  and  unusual  punishment.33  Two 
months  before  the  case  was  to  go  to  trial, 
Indiana’s  Commissioner  of  Correction 
announced  that  the  state  would  remove  all 
mentally  ill  prisoners  from  the  SHU  — a 
small  but  significant  step  toward  abolition 
of  the  supermax  prison  as  the  high-tech 
asylum  of  the  twenty-first  century.34 
[Editor’s  note:  that  case  later  settled  with 
the  Indiana  DOC  agreeing  not  to  house 
the  mentally  ill  in  super  max.] 
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$27,500  Settlement  for  Rape  of  Four  Women 
Prisoners  in  Pittsburgh  Jail 


There  have  been  settlements  in  four 
separate  lawsuits  involving  the 
Allegheny  County  (Pennsylvania)  Jail. 
The  suits  alleged  that  seven  Allegheny 
County  Jail  guards  sexually  assaulted  four 
women  prisoners. 

In  May  2006,  Allegheny  County  be- 
gan settling  a series  of  federal  civil  rights 
lawsuits  brought  under  42  U.S.C.  §1983 
by  Angelene  Kerley,  47,  Lynn  McLaugh- 
lin, 41,  Laura  Jacobson,  38,  and  Jennifer 
Crooks,  33,  four  former  jail  prisoners,  alleg- 
ing they  were  sexually  assaulted  by  guards 
Joseph  Addison,  Daryl  Hill,  LeShawn 
Walker,  DePaul  Smith,  Rise  Jones,  and 
Henry  Woznichak.  The  settlement  agree- 
ments gave  Kerley  $10,000,  McLaughlin 
$12,500,  the  heirs  of  Jacobson  $2,500  and 
the  heirs  of  Crooks  $2,500.  Jacobson  and 
Crooks  died  before  the  suit  was  settled. 

The  four  women’s  allegations  resulted 
in  grand  jury  indictments  for  institutional 
sexual  assault  against  13  male  guards  in 
2004.  Seven  of  the  guards  were  convicted, 
included  two  who  pleaded  guilty,  four  were 
acquitted  and  two  have  not  been  tried.  The 
civil  rights  suits  were  filed  in  mid-2005. 

The  complaints  alleged  that  the  pris- 
oners were  required  to  disrobe  in  front  of 


guards,  perform  oral  sex  on  guards  and  have 
sexual  intercourse  with  guards.  In  Pennsyl- 
vania, it  is  illegal  for  guards  to  have  sex  with 
prisoners.  Consent  is  not  a defense. 

The  complaints  alleged  that  the 
county  had  a practice  of  allowing  male 
guards  to  be  alone  with  female  prison- 
ers and  that  jail  officials  had  knowledge 
of  the  frequent  sexual  assaults  against 
female  prisoners,  but  did  nothing  to  pre- 
vent them. 

The  settlements  admitted  no  wrong- 
doing on  the  part  of  Allegheny  County 
and  contained  a confidentiality  agree- 
ment that  was  recently  lifted,  under  the 
Pennsylvania  “Right-to-Know”  Act. 
All  four  prisoners  were  represented  by 
Pittsburgh  attorney  Marvin  Leibowitz. 
See:  Crooks  v.  Allegheny  County,  Civil 
Action  No.  05-0913V  (USDC-WD  PA); 
Kerley  v.  Allegheny  County,  Civil  Action 
No.  05-0718  (USDC-WD  PA);  Mclaugh- 
lin  v.  Allegheny  County,  Civil  Action  No. 
05-1037  (USDC-WD  PA);  and  Jacobson 
v.  Allegheny  County,  Civil  Action  No.  05- 
0717-CV  (USDC-WD  PA).  S'! 

Additional  Source:  Pittsburgh  Tribune- 
Review 
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From  the  Editor 


We  recently  relaunched  the  Prison 
Legal  News  website.  Like  our 
previous  website,  this  one  contains  all 
articles  that  have  ever  appeared  in  PLN, 
all  copies  of  PLN  in  a searchable  database 
format,  in  PDF  format,  thousands  of 
court  cases,  briefs,  pleadings,  settlements, 
reports,  publications,  links  to  hundreds  of 
other  websites  and  a lot  more. 

The  new  site  is  much  easier  to  use  and 
navigate  and  is  more  user  friendly.  PLN 
staff  have  spent  much  of  the  past  month 
loading  thousands  of  documents  on  to  the 
site  to  provide  widespread  dissemination 
of  information  about  prison  and  jail  issues, 
conditions  and  struggle.  There  is  a modest 
subscription  fee  to  the  website  ($9.95  a 
month,  $69.95  a year),  but  free,  no  obliga- 
tion 15  day  trial  subscriptions  are  available 
and  it  helps  olf  set  the  costs  of  maintaining 


by  Paul  Wright 

such  a comprehensive  and  extensive  site. 

We  already  have  the  most  complete 
listing  of  prison  and  jail  related  verdicts  and 
settlements  anywhere.  If  prisoners  some- 
where won  a case  we  want  to  know  about  it. 
For  older  cases,  even  if  we  cannot  publish  it 
in  PLN  we  can  still  include  it  in  our  database. 
If  you  have  won  or  settled  a case  anytime 
within  the  past  twenty  years,  feel  free  to  send 
us  the  last  amended  complaint  in  the  action 
and  the  settlement  or  the  verdict  sheet  in  the 
case  and  we  will  post  the  original  documents 
on  our  website  and  summarize  the  informa- 
tion in  our  database  so  it  will  be  accessible 
to  everyone.  If  you  win  or  settle  a case  in  the 
future,  let  us  know  about  it! 

While  prisoners  do  not  have  access  to 
the  internet  their  friends  and  families  do 
and  everything  can  be  easily  printed  and 
mailed  to  prisoners.  Let  folks  know  about 


our  website.  There  is  no  other  resource 
available  with  as  much  information  on 
prisons  and  jails  as  ours. 

Other  projects  keeping  us  busy  is 
Prison  Profiteers , the  PLN  anthology 
which  will  examine  who  profits  from  mass 
imprisonment.  The  book  is  forthcoming 
from  The  New  Press  this  winter. 

Enjoy  this  issue  of  PLN  and  encour- 
age others  to  subscribe.  P 


CORRECTION 

PLN s January  2007  issue  mis- 
takenly credited  the  wrong  author 
with  the  article  entitled  The  Prison 
and  Jail  Industry—  Who  Will  Run  It. 
This  article  was  actually  contributed 
by  John  Mascitti.  Apologies  John. 


Delaware  Forced  to  Clean-up  Medical  Care  by  DO  J Settlement 


After  a nine-month  investigation, 
the  U.S.  Department  of  Justice 
(DOJ)  issued  a report  finding  prisoners  in 
four  Delaware  prisons  “suffer  harm  or  are 
placed  at  the  risk  of  harm  from  constitu- 
tional deficiencies  in  certain  aspects  of  the 
medical  and  mental  health  care  services, 
including  suicide  prevention.”  It  was  also 
announced  the  DOJ  and  state  of  Delaware 
entered  into  an  87  point  agreement  to  cure 
those  deficiencies. 

PLN  reported  in  its  December  2005 
cover  article  that  the  privatized  health 
care  within  Delaware  prisons  was  killing 
and  maiming  prisoners.  The  story  and 
events  that  followed  came  as  the  result  of 
investigative  reports  by  Delaware’s  News 
Journal. 

That  investigative  reporting  sparked 
a public  outcry  that  included  marches  on 
the  Governor’s  mansion  and  the  DOJ’s  in- 
vestigation of  civil  rights  violations,  begun 
in  March  2006.  All  through  the  ordeal, 
the  Delaware  Department  of  Correction 
(DDOC)  remained  in  denial,  but  did  hire 
its  own  experts. 

The  DOJ  found  constitutional  viola- 
tions at  the  Delaware  Correctional  Center 
(DDC),  the  Howard  R.  Young  Correc- 
tional Institution  (HRYCI),  the  Sussex 
Correctional  Institution  (SCI),  and  the 
Delores  J.  Baylor  Women’s  Correctional 
Institution  (BWCI).  The  John  L.  Webb 
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by  David  M.  Reutter 

Correctional  Institution  was  given  a 
clean  bill  of  health  with  no  constitutional 
violations. 

Staff  from  DOJ  toured  the  five 
prisons,  which  hold  6,800  pretrial  and 
convicted  prisoners,  on  six  different  occa- 
sions. The  DOJ’s  finding  report  detailed 
specific  problems  with  the  medical  care 
and  mental  health  treatment,  which  is  pro- 
vided under  contract  with  Correctional 
Medical  Services  (CMS). 

DOJ’s  investigation  found  “inad- 
equate sick  call  systems  in  place,  which 
directly  interferes  with  inmates’  access 
to  care  for  their  serious  medical  needs.” 
The  deficiencies  existed  in  scheduling  ap- 
pointments and  tracking  no-shows.  On  a 
sample  day  at  NYRCI,  only  seven  of  the 
14  patients  scheduled  for  sick  call  were 
seen  by  medical  personnel.  Those  that 
missed  were  not  tracked  or  rescheduled. 
There  were  also  significant  delays  for  pris- 
oners requesting  to  see  a psychiatrist. 

Prisoners  with  life-threatening  con- 
ditions did  not  receive  timely  care.  One 
prisoner,  who  was  known  to  be  infected 
with  HIV,  was  admitted  to  a hospital 
from  HRYCI  with  pneumocystic  carinii 
pneumonia,  a potentially  fatal  infection 
in  people  with  AIDS,  had  his  care  mis- 
managed for  one  month  before  being  sent 
to  the  hospital.  That  prisoner  was  never 
tested  for  tuberculosis,  which  is  common 


for  people  with  HIV  and  pneumonia,  plac- 
ing other  prisoners  and  staff  at  risk.  Of  the 
ten  prisoner  records  reviewed  after  being 
sent  to  a hospital,  six  were  admitted. 

The  State’s  expert  found  there  are 
consistent  backlogs  with  respect  to  the 
treatment  of  chronic  care  prisoners,  as 
evidenced  by  infrequent  scheduled  ap- 
pointments. When  appointments  are 
scheduled,  they  are  subject  to  cancellation 
without  explanation  or  follow-up.  Because 
there  exists  no  registry  of  prisoners  with 
chronic  diseases,  those  prisoners  are  at  risk 
for  “deterioration  in  function,  including 
blindness,  kidney  disease,  heart  disease, 
liver  failure,  and  death.” 

Care  was  especially  poor  for  prison- 
ers with  diabetes,  asthma,  and  HIV.  One 
diabetic  prisoner  “went  without  insulin 
for  three  days,  despite  severely  elevated 
blood  sugar  levels  that  were  known  to 
staff,  placing  him  at  risk  of  death.”  Of 
nine  asthmatic  prisoners  that  should  have 
been  seen  over  a three  month  period,  only 
three  were  seen.” 

Outside  consultations  for  specialty 
care  “are  delayed  by  days  or  even  weeks  in 
non-emergency  situations  because  of  bu- 
reaucratic obstacles  within  [CMS’s]  system 
for  obtaining  authorization.”  Shortages  in 
guards  to  transport  prisoners  to  outside 
medical  appointments  contribute  to  the 
problem.  Even  when  outside  consults  do 

Prison  Legal  News 


8 


occur,  “post-consult  follow-up  does  not 
consistently  occur.” 

As  is  occurring  across  the  country, 
methicillin-resistant  staphylococcus 
aureus  (MRSA)  has  found  its  way  into 
Delaware  prisons.  Until  recently,  “the 
medical  staff  were  generally  unfamiliar 
with  the  diagnosis  and  treatment  of 
MRSA,  and  that  the  medical  staff  did 
not  culture  potential  MRSA  infections 
or  educate  inmates  on  proper  precau- 
tions against  the  spread  of  MRSA  until 
fall  2005.” 

One  female  prisoner  at  BWCI  was 
inappropriately  treated  with  a topical 
cream  for  an  infection  on  her  face.  She 
did  not  see  a doctor  for  six  days.  By  that 
time,  she  developed  cellulitis,  a deep  skin 
infection  that  required  hospitalization. 
At  DCC,  a prisoner’s  MRSA  infection 
was  not  properly  diagnosed.  He  had  to 
be  hospitalized  for  five  weeks,  resulting 
in  permanent  deformity  when  he  lost  the 
skin  on  his  scrotum  and  had  to  undergo 
skin  grafts. 

The  DOJ  said  that  the  inadequa- 
cies place  prisoners  and  staff  at  risk  of 
acquiring  MRSA  “infection  and  passing 
it  to  others  in  the  community  beyond  the 
prison  walls.”  The  facility  does  not  keep 
adequate  logs  of  skin  infections  to  ana- 
lyze data  and  identify  potential  sources 
of  transmission.  “Notably,  in  many  cases 
physicians  were  prescribing  the  antibiotic 
Keflex,  which  not  only  is  rarely  effective 
for  skin  infections,  including  MRSA,  but 
actually  leads  to  prolonged  infection  and 
increased  opportunities  for  the  infection 
to  spread.”  Finally,  the  laundry  practices 
are  inadequate  to  prevent  the  spread  of 
skin  infections. 

Significant  lapses  in  medication  ad- 
ministration existed  at  the  prisons.  Not 
only  are  prescribed  medications  routinely 
discontinued  or  delayed,  but  CMS  has  no 
system  in  place  to  notify  prisoners  when 
their  medications  have  arrived  or  for 
verifying  they  are  providing  the  prisoner 
with  the  right  medication.  Serial  refus- 
als of  medications  were  not  monitored. 
These  amount  to  “systemic  problems  with 
medication  administration  and  manage- 
ment.” 

Next,  there  was  “found  substantial 
deficiencies  with  the  mental  health  care” 
provided  at  the  prisons.  The  low  staffing 
of  psychiatric  personnel  caused  a back- 
log of  prisoners  needing  such  care.  The 
“Psychiatrist  is  on-site  only  four  hours  per 
week  and  the  ‘on-site  psychiatrist’  gener- 
ally only  provides  guides  via  telephone.” 
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The  treatment  plans  for  prison- 
ers need  to  be  developed  to  prevent 
unnecessary  diagnosis  changes  by  psy- 
chologists and  to  assure  that  patients 
are  put  on  the  appropriate  problem  list. 
Group  counseling  services  were  found 
to  fall  below  accepted  standards.  Be- 
cause clinicians  are  making  important 
treatment  decisions,  the  counseling  ser- 
vices are  “constitutionally  inadequate.” 
The  DOJ  took  issue  with  the  psychotro- 
pic medications  of  new  prisoners  being 
“substituted  with  other  medications  which 
may  not  be  as  therapeutically  effective.” 
Investigators  encountered  prisoners  who 
appeared  to  display  diminished  symptom 
control  and  decreased  functional  ability 
from  the  substitutions.  The  intake  and 
screening  process  to  identify  seriously 
mentally  ill  prisoners  was  found  to  also 
be  constitutionally  inadequate. 

Finally,  suicidal  prisoners  were  not 
adequately  assessed  or  identified.  This 
resulted  from  improperly  or  inadequately 
trained  employees  and  nurses.  Even  when 
a prisoner  reported  a history  of  suicidal 
thoughts  or  actions,  proper  measures  were 
not  taken  to  ensure  the  prisoner’s  safety. 

The  settlement  agreement,  which  was 
signed  by  the  parties  on  December  29, 
2006,  comprehensively  covers  all  areas  of 
medical  and  mental  health  care.  It  creates 
a monitor  and  compliance  officer.  The 
agreement  terminates  in  three  years  with 
provisions  to  terminate  after  a period  of 
one  year  of  substantial  compliance,  of 
providing  “generally  accepted  profes- 


sional standards”  of  care. 

“My  concern  is  with  compliance,” 
said  attorney  Jeffrey  K.  Wilmington.  He 
is  one  of  several  attorneys  involved  in  the 
nearly  dozen  lawsuits  seeking  damages  for 
medical  care  civil  rights  violations.  The 
finding  letter  and  agreement  has  been 
called  a “road  map”  for  these  lawsuits. 

Despite  the  DOJ’s  findings,  CMS  re- 
mains in  denial.  “In  fact,  to  my  knowledge, 
the  consultants  who  have  been  retained  by 
the  Department  of  Justice  have  not  even 
been  to  all  of  the  facilities  referenced  in 
the  news  release,  “says  CMS  spokesman 
Ken  Fields.  “So,  we  are  perplexed  as  to 
how  they  reached  conclusions  about  the 
quality  of  care.  In  fact,  in  some  cases,  we 
walked  away  from  our  discussions  with 
those  involved  with  a distinctly  different 
impression  of  what  they  found.” 

The  settlement  agreement  explicitly 
makes  the  State  of  Delaware  “responsible 
for  ensuring  that  CMS  (or  any  successor 
contractor)  complies  with  the  terms  of 
this  agreement.”  That  provision  will  leave 
CMS  perplexed  about  how  to  reap  its 
normal  high  profits  that  are  made  possible 
by  denying  or  delaying  care.  Historically 
however,  prison  and  jail  lawsuits  by  the 
DOJ  have  not  resulted  in  significant  im- 
provements. 

Sources:  The  News  Journal;  TJ.  S.  Depart- 
ment of  Justice  letter  to  Governor  Ruth 
Minner  and  Memorandum  of  Agreement 
between  Justice  and  The  State  of  Dela- 
ware. 


HUMAN 

RIGHTS 

WATCH 


Human  Rights  Watch  is  doing  a report  on 
the  Prison  Litigation  Reform  Act  (PLRA). 
Have  you  tried  to  bring  a case  to  court 
regarding  physical  or  sexual  abuse  by 
prison  staff?  Or  were  you  physically  or 
sexually  assaulted  by  another  inmate, 
and  then  tried  to  bring  suit  against  prison 
staff  that  you  knew  were  aware  of  the 
abuse  and  did  nothing  to  address  it?  After  filing  your  case 
with  the  court,  was  it  dismissed  on  the  grounds  that  you  had 
not  exhausted  or  correctly  followed  your  prison’s  grievance 
policies?  Or,  did  you  attempt  to  bring  a case  to  court,  but 
were  discouraged  by  a lawyer,  who  told  you  that  the  case 
would  be  dismissed  because  you  had  not  exhausted  or  cor- 

-irectly  followed  your  prison 
grievance  policies?  If  yes, 
please  write  to  us  with  as 
many  details  of  your  experi- 
ence as  you  can  share. 


Write  to: 

Sarah  Tofte,  Researcher 
U.S.  Program,  Human  Rights  Watch 
350  Fifth  Avenue,  34th  Floor 
New  York,  NY  10118 
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Delaware  DOC  Still  Defends  Abysmal  Medical  Care, 
Prisoners  Still  Die  From  Medical  Neglect 


After  media  reports  detailed  inci- 
dents showing  prisoners  within 
the  Delaware  Department  of  Corrections 
(DDOC)  were  being  maimed  or  dying 
because  of  deplorable  medical  care,  Stan 
Taylor,  DDOC’s  Commissioner,  charged 
the  reports  were  “sloppy  reporting.” 
Taylor’s  testimony  in  prisoner  civil  rights 
actions  demonstrates  that  Taylor  is  guilty 
of  sloppy  administration. 

We  previously  reported  upon  the  atro- 
cious, and  at  times  non-existent,  medical 
and  mental  health  care  being  provided  to 
DDOC  prisoners.  See  PLN,  December 
2005,  pg.  1.  The  reports  by  The  News 
Journal  culminated  in  an  agreement  be- 
tween the  DDOC  and  U.S.  Department 
of  Justice  to  enact  constitutional  health 
care,  which  meets  “general  accepted  pro- 
fessional standards.”  See  accompanying 
story  in  this  issue. 

That  agreement  and  accompanying 
findings  have  been  stated  to  be  a road 
map  for  the  nearly  dozen  lawsuits  against 
DDOC  for  prisoner  deaths  and  injuries 
caused  by  the  inept  care  provided  by 
Correctional  Medical  Services  (CMS) 
and  its  previous  medical  contractor,  First 
Correctional  Medical.  Taylor’s  testimony 
comes  in  one  of  many  wrongful  lawsuits. 

His  statements  show  he  had  no  grasp 
at  all  on  the  state  of  medical  care  pro- 
vided, not  a clue  of  how  many  prisoners 
died  under  his  watch,  failed  to  investigate 
complaints  sent  to  him,  and  he  felt  he  had 
no  obligation  to  oversee  prison  medical 
staff.  After  1 1 years  of  being  the  king  of 
DDOC’s  hill,  it’s  no  wonder  the  medical 
crisis  has  fallen  to  the  bottom  of  the  pit, 
creating  a miniature  hell  for  those  subject 
to  it. 

Taylor’s  greatest  disconnect  with  what 
was  transpiring  under  his  watch  was  dem- 
onstrated when  it  came  to  testimony  on 
the  number  of  prisoner  deaths.  “We  will 
have — I think  the  high  death  is  two.  On  a 
given  year  we  may  have  none.  So  our  rate, 
mortality  rate,  can  swing  around  pretty 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 


dramatically  from  none  to  something  that 
reflects  two.  I think  our  highest  is  three  in 
a calendar  year,”  Taylor  said  while  being 
deposed. 

Taylor  was  then  asked  if  three  was  the 
number  of  deaths  for  either  2002,  2003, 
or  2004.  “I  believe,  yes,”  Taylor  said.  “So 
mortality  rates  I believe  were  comparable 
with  the  country,  but  in  any  given  year, 
because  of  our  size,  a zero  to  three  can  be 
an  aberration,  I guess  statistically,  is  what 
I would  say,  but  raw  numbers  I believe 
our  high  is  three  and  our  low  is  zero  in 
those  years.” 

In  actuality,  there  were  16  prisoner 
deaths  in  2002, 20  in  2003,  and  14  in  2004. 
Between  2000  and  2005,  a total  of  90 
prisoners  died  in  DDOC  custody,  or  an 
average  of  18  per  year.  That  figure  does 
not  include  the  terminally  ill  prisoners 
DDOC  gave  a medical  discharge  to  before 
they  died. 

Taylor  further  testified  he  does  not 
recall  receiving  any  calls  or  letters  from 
family  members  complaining  about  prison 
medical  care.  He  doesn’t  handle  or  track 
any  such  complaints  if  received.  “They’re 
typically  farmed  out  to  people  to  respond 
to  the  request,”  Taylor  said.  “Til  pin  a note 
to  the  letter  and  say  ‘please  look  into,’  to 
respond  or  address  an  issue.” 

Shortly  after  The  News  Journal’s  2005 
investigative  reports  were  published,  Gov. 
Ruth  Minner  said,  “Commissioner  Taylor 
has  worked  very  hard  in  recent  years  to 
improve  the  health  care  provided  to  in- 
mates in  Delaware  prisons.”  The  truth  of 
the  matter  came  out  in  Taylor’s  deposition 
testimony. 

Rather  than  personally  overseeing 
medical  care,  Taylor  relied  exclusively 
on  audits  by  the  National  Commission 
on  Correctional  Healthcare,  which  oc- 
curs every  three  years.  He  also  relies  on 
advice  from  his  own  Medical  Review 
Committee. 

“If  they  believe  something  is  so  far 
out  of  whack  that  they  can’t  address  it, 
that’s  when  the  issue  comes  up,  and  it  may 
come  to  my  attention  to  request  a special 
audit,”  Taylor  stated.  He  was  asked  if 
his  committee  has  a set  of  procedures  or 
guidelines.  “I  don’t  believe  so,  but  I don’t 
know.”  Taylor  also  said  he  never  ordered 
an  investigation  on  the  quality  of  care 
or  qualifications  of  those  providing  care 
because  of  a lawsuit. 


As  Commissioner  of  Corrections,  one 
has  the  responsibility  to  assure  services  are 
provided  and  that  employees  are  prepped 
to  provide  those  services.  Taylor,  however, 
was  the  one  prepped  by  his  employees. 
Prior  to  Legislative  hearings,  Taylor  re- 
quired prep  time  with  his  staff.  “They’re 
typically  preparing  me,  I don’t  prepare 
them,”  Taylor  said.  “I’m  being  fed  what 
we  think  - what  I think  are  relevant  is- 
sues, make  me  aware  of.  Each  legislator 
tends  to  have  pet  issues  with  trying  to  be 
current  and  have  answers  ready,  that  kind 
of  thing.” 

Taylor  said  he  never  discussed  medi- 
cal care  with  the  legislator  or  Governor 
prior  to  2005.  In  fact,  he  believed  the 
legislature  to  be  more  informed  than 
him.  “I  chuckle  because  any  legislature 
has  their  informants  everywhere,  and  so 
they  would  be  receiving  information  that 
I would  never  know  about,”  said  Taylor 
in  deposition. 

After  1 1 years,  Taylor  resigned  his 
post  effective  February  1,  2007.  In  his 
place  was  put  former  Attorney  General 
Carl  C.  Danberg,  who  was  co-author  of 
the  settlement  agreement  between  DDOC 
and  the  Justice  Department. 

That  appointment  comes  too  late  for 
24-year-old  Demetrius  Caldwell.  He  was 
found  dead  in  his  prison  infirmary  cell 
in  January  2007.  He  had  been  receiving 
unspecified  medical  treatment  for  a month 
prior  to  his  death. 

Caldwell  should  have  been  in  hos- 
pital, say  critics.  “Assuming  he  was  ill 
because  he  was  in  the  infirmary,  someone 
sick  enough  to  die  belongs  in  a hospital,” 
said  Drewry  Fennell,  executive  director 
of  the  American  Civil  Liberties  Union 
of  Delaware. 

DDOC  spokeswoman  Gail  Stall- 
ing Minor  disagreed.  She  said  Caldwell 
received  “all  the  appropriate  services  he 
needed  - that’s  what  he  was  getting.” 
Fennell  said  that  attitude  demonstrates 
the  need  for  monitoring  requiring  in  the 
settlement  agreement. 

“This  just  points  out  the  need  for 
continued  monitoring  of  prisons,”  Fennell 
said.  “We  need  to  have  someone  in  the 
state  of  Delaware  who  is  able  to  monitor 
and  respond  to  healthcare  emergencies, 
who  is  an  independent  monitor.” 

Sources:  The  News  Journal 
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Florida  Boot  Camp  Death  Results  in  Manslaughter  Charges 
Against  7 Guards  and  Nurse;  Civil  Claims  Settled  for  $7,425,000 


After  two  autopsies  and  an  11- 
month  investigation,  aggravated 
manslaughter  charges  were  issued  in  the 
death  of  14-year-old  Martin  Lee  Ander- 
son at  a Florida  boot  camp.  Anderson’s 
death  at  the  Bay  County  Sheriff  Office’s 
boot  camp  in  Panama  City  on  Jan.  5, 
2006  caused  a public  outcry  after  the  first 
autopsy  wrongly  determined  he  had  died 
due  to  complications  from  sickle  cell  trait. 
[See:  PLN,  July  2006]. 

The  protests  caused  then-Gov.  Jeb 
Bush  to  appoint  Special  Prosecutor  Mark 
Ober.  Ober  ordered  the  second  autopsy, 
which  required  Anderson’s  body  to  be 
exhumed.  That  autopsy,  conducted  by 
Hillsborough  County  medical  examiner 
Dr.  Vernard  Adams,  concluded  Anderson 
had  died  due  to  suffocation.  Specifically, 
he  ruled  the  guards’  action  of  putting  their 
hands  over  Anderson’s  mouth,  and  the 
“forced  inhalation  of  ammonia  fumes,” 
caused  Anderson’s  vocal  cords  to  spasm. 

Charged  were  guards  Henry  Dick- 
ens, Patrick  Garrett,  Raymond  Hauck, 
Charles  Helms  Jr.,  Henry  McFadden  Jr. 
and  Joseph  Walsh  II,  and  Nurse  Kristen 
Schmidt.  If  convicted  of  aggravated 
manslaughter  they  face  up  to  30  years 
in  prison. 

Helms’  lawyer,  Waylon  Graham,  had 
expected  charges  to  be  filed  but  didn’t 
seem  worried.  “I  think  these  charges  are 
very  defensible.  Aggravated 
manslaughter  requires  cul- 
pable negligence.  You  would 
just  about  have  to  prove  that 
they  went  out  there  intend- 
ing to  do  this,  that  they  went 
out  of  their  way  to  do  it,” 
he  said. 

A former  South  Florida 
lawmaker  stated  he  thought 
Anderson  was  intentionally 
mistreated.  “When  I first  saw 
it,  I knew  it  wasn’t  simply  a 
kid  collapsing  on  a field.  No 
criminal  charges  or  convic- 
tions will  ever  bring  this 
young  man  back.  But  people 
who  work  with  kids  in  the 
system  have  to  understand 
that  if  you  mistreat  a child 
you  will  be  held  accountable,” 
said  former  state  Rep.  Gus 
Barreiro,  who  viewed  a video 
of  the  incident  and  exposed 
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its  existence  to  the  news  media,  where  it 
was  widely  circulated. 

The  video  shows  Anderson  be- 
ing punched,  kneed,  subjected  to  pain 
compliance  holds  and  restrained  by  the 
guards  after  he  collapsed  during  a 1.5- 
mile  run  shortly  after  he  arrived  at  the 
boot  camp. 

The  guards  stated  in  an  incident 
report  that  they  had  used  ammonia  cap- 
sules five  times  to  gain  cooperation  from 
Anderson.  In  Florida’s  now  defunct  boot 
camp  system,  that  was  normal  protocol. 
Florida’s  boot  camps  were  shut  down  on 
May  31,  2006. 

“The  publicity  that  this  case  has  re- 
ceived has  made  it  a political  issue,”  said 
Walsh’s  attorney,  Robert  Allan  Pell.  “My 
client  is  a fine  young  man.  He  acted  within 
his  training  and  protocol.  And  he  had 
nothing  to  do  with  the  terrible  tragedy.” 

The  lawyer  for  Anderson’s  parents 
said  the  videotape  shows  the  guards’  guilt. 
“You  wouldn’t  do  this  to  your  dog.  Stuff- 
ing ammonia  tablets  up  his  nose,  pulling 
his  neck  back,  and  covering  his  mouth,” 
said  attorney  Benjamin  Crump. 

The  guards  and  nurse  were  arrested 
and  freed  on  $25,000  bond  while  they 
await  trial,  which  is  expected  to  take  place 
later  this  year.  PLN  will  report  the  result 
of  the  prosecutions. 

On  May  25, 2007,  it  was  reported  that 


Anderson’s  family  will  receive  a $5  million 
settlement  from  the  state  under  legislation 
signed  by  Florida  Gov.  Charlie  Crist.  This 
is  in  addition  to  a previous  payment  of 
$200,000  by  the  state  and  a $2.25  million 
settlement  with  the  Bay  County  Sheriff’s 
Office  in  April  2007  to  resolve  a lawsuit 
filed  by  Anderson’s  parents.  See:  Ander- 
son v.  Florida  Dept,  of  Juvenile  Justice,, 
USDC  ND  FL,  Case  No.  4:06-cv-00374- 
RH-WCS. 

While  some  have  criticized  the  large 
payout  to  Anderson’s  family,  at  least  one 
lawmaker  indicated  it  wasn’t  enough. 
“The  fact  is,  Martin  was  murdered,”  said 
state  Sen.  Frederica  Wilson.  “And  the 
state  helped  create  the  conditions  where  he 
was  murdered.  The  family  deserves  more 
than  $5  million.” 

Anderson  had  been  sent  to  the  boot 
camp  after  taking  his  grandmother’s  car 
without  permission.  FJ 

Sources:  Pensacola  News  Journal;  The 
Miami  Herald;  CNN.  com;  St.  Petersburg 
Times;  The  Independent  ( London ) 
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Colorado  Settles  Class  Action  Prison  Disability  Discrimination 

Suit  For  Over  $3  Million 


The  Colorado  Department  of  Cor- 
rections (CDOC)  has  settled  a 
class  action  disability  discrimination  suit 
over  accessibility  inside  its  state  prisons 
for  prisoners  with  impairments  in  mobil- 
ity, hearing,  sight  and  for  diabetics.  Over 
$3  million  will  be  spent  on  accessibility 
renovations  and  $252,300  in  awards,  fees 
and  costs.  Individual  claims  from  class 
members  are  currently  being  processed. 

In  1992,  Colorado  state  prisoner  Jesse 
Montez  hied  a pro  se  42  U.S.C.  §1983 
complaint  challenging  the  conditions 
of  confinement  for  disabled  prisoners. 
Subsequent  amended  complaints  hied  by 
counsel  claimed  the  CDOC  conditions 
violated  the  Americans  with  Disabilities 
Act  (ADA;  42  U.S.C.§§  12101-12213), 
the  Rehabilitation  Act  (RA;  29  U.S.C.§ 
794),  the  Eighth  Amendment  and  the 
Fourteenth  Amendment,  by  denying  ac- 
cess to  programs,  the  full  use  of  facilities 
afforded  prisoners  without  disabilities, 
and  medical  care. 

The  impetus  behind  the  litigation  was 
Colorado’s  infamous  Ramos  consent  de- 
cree which  all  but  shut  down  the  Colorado 
prison  system  in  the  late  1970s.  See:  Ramos 
v.  Lamm,  485  F.Supp.122  (D.Colo.1979), 
aff’d  in  part,  rev’d  in  part  639  F.2d  559 
(10th  Cir.  1980),  on  remand  520  F.Supp. 
1059  (D.  Colo.  1981).  Throughout  the 
1980s  Ramos’  years,  the  CDOC  failed 
to  fully  comply  with  or  later  back-slid 
in  several  critical  areas  including  hous- 
ing not  accommodating  the  disabled, 
lack  of  disability  access  to  infirmaries, 
law  libraries,  visitation  areas,  yard  and 
recreational  facilities,  dining  halls,  and 
medical  clinics,  religious  facilities,  voca- 
tional rehabilitation  services,  and  bathing 
and  restroom  facilities.  By  the  early  1990s, 
the  CDOC  was  no  longer  under  the  Fed- 
eral court’s  Ramos  supervision.  Massive 
double-bunking  of  cells  prohibited  by 
Ramos  was  quickly  underway,  along  with 
other  negative  changes.  Meanwhile,  the 
disabled  prisoners  were  ignored.  Pathways 
were  inaccessible  ( e.g .,  stairs  & ramps). 
There  were  a lack  of  handrails,  grab  bars, 
and  other  assistive  devices.  Signs  did  not 
accommodate  disabled  prisoners  nor  did 
fire  alarms  and  emergency  evacuation 
systems.  It  was  time  to  return  to  court. 

In  1996,  class  certification  was  grant- 
ed to  include  four  subclasses  with  separate 
representation  (mobility  impairment, 
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hearing  impairment,  sight  impairment, 
and  prisoners  with  diabetes).  Protracted 
litigation  replete  with  CDOC  subterfuge 
and  misdirection  followed. 

The  CDOC’s  dishonorable  acts  were 
uncovered  by  the  capable  hands  of  the 
prisoner’s  lead  counsel  Paula  Griesen 
who  exposed  the  CDOC’s  attempts  to 
hide  a 537-page  architectural  report 
detailing  ADA  violations  and  how  to 
fix  them.  Also  withheld  were  docu- 
ments exposing  a $2.3  million  funding 
request  to  upgrade  the  facilities  for  ADA 
compliance  while  the  state  simultane- 
ously denied  the  prisoners’  allegations  of 
non-compliance.  The  money  was  secretly 
put  on  hold  until  the  suit  was  closer  to 
resolution.  These  actions  were  character- 
ized as  attempts  to  avoid  liability. 

At  a 2001  hearing,  the  state  claimed 
these  disclosure  failures  were  accidental. 
An  angry  federal  judge,  Edward  Not- 
tingham, found  that  “unfathomable.”  He 
found  “the  non-disclosure  of  these  mate- 
rials ...  to  have  been  part  of  a deliberate 
strategy.”  When  the  state  countered  with 
alleged  non-disclosures  by  Greisen,  the 
judge  snapped,  “Don’t  try  it.  Don’t  even 
go  there.  I can’t  believe  your  position  on 
this  stuff....  I just  think  it’s  absurd.”  He 
ordered  the  state  to  turn  over  other  hid- 
den information  quickly  without  Griesen 
“having  to  drag  it  from  you,  kicking  and 
screaming.” 

Despite  secret  actions  amounting 
to  an  admission  of  liability,  the  state 
hied  a motion  to  dismiss  in  1996  based 
on  exemptions  from  the  ADA  and  RA 
as  well  as  qualified  immunity.  In  a 1999 
published  opinion,  the  court  found  the 
ADA  and  RA  apply  to  the  prisons  based 
on  the  1998  Supreme  Court  decision 
in  Pennsylvania  Dept,  of  Corrections  v. 
Yeskey,  118  S.Ct.  1952  (1998).  Based  on 
the  language  of  these  acts,  however,  in- 
dividual capacity  claims  were  dismissed. 
Interestingly,  official  capacity  claims 
against  individuals,  essentially  claims 
against  the  state,  were  held  barred  by 
Eleventh  Amendment  immunity  “insofar 
as  Plaintiff’s  seek  compensatory  mon- 
etary damages  and  prospective  injunctive 
relief  which  would  have  an  impact  on  the 
state  treasury.”  The  Court  then  found 
that  “regardless  of  the  immunity  af- 
forded the  individual  defendants  in  their 
official  capacities,  the  state  of  Colorado 


has  no  Eleventh  Amendment  immunity  in 
this  action.” 

The  Court  held  that  the  ADA  is 
broadly  worded  to  include  “any  state  or 
local  government  [and]  any  department, 
agency  ...  or  other  instrumentality  of  a 
state  or  states  or  local  government,”  that 
the  RA  applies  to  “any  program  or  activ- 
ity receiving  Federal  financial  assistance,” 
including  those  in  the  CDOC  and  offered 
a similarly  broad  definition  of  program  or 
activity.  Qualified  immunity  was  granted 
to  individual  capacity  claims  because  the 
applicability  of  the  ADA  and  RA  to  pris- 
ons was  not  clearly  established  law  at  the 
time  of  the  CDOC  conduct.  See:  Montez 
v.  Romer,  32  F.Supp.2d  1235  (D.Colo. 
1999). 

The  Settlement  Agreement 

Settlement  negotiations  were  con- 
ducted throughout  the  pendency  of  this 
class  action.  On  July  18,  2003,  a Notice 
of  Proposed  Class  Action  Settlement  was 
entered  into  by  the  parties.  In  large  part, 
the  settlement  Agreement  was  a result  of 
the  prisoner’s  counsel  uncovering  non-dis- 
closed  documentation. 

The  Settlement  Agreement  required 
the  CDOC  to  spend  more  than  $3  million 
to  provide  disabled  prisoners  accessibil- 
ity to  handicapped  cells,  sign  language 
interpreters,  Braille  and  large-print  docu- 
ments, and  prisoner  aides  to  assist  such 
prisoners  with  daily  activities.  On  August 
28,  2003,  a hearing  was  held  before  the 
Court  where  the  Settlement  Agreement  was 
approved  with  modifications.  In  addition, 
a procedure  was  established  for  disabled 
prisoners  to  hie  claims  for  damages  only  for 
impairments  for  mobility,  hearing,  vision, 
and/or  diabetes.  The  claims  were  designated 
form  Category  I (general  inconvenience  or 
nominal  damages),  increasing  in  severity 
up  to  Category  V (damages  due  to  death). 
The  defendants  subsequently  attempted 
to  thwart  such  claims  process  by  claiming 
Eleventh  Amendment  immunity,  even  after 
the  Court  approved  the  claims  process. 

The  CDOC  submitted  a Remedial  Plan 
as  part  of  the  Settlement  Agreement  to 
bring  it  into  compliance  with  the  ADA  and 
RA.  The  Special  Master  awarded  $48,500 
to  21  CDOC  prisoners,  ranging  from 
$1,500  to  $3,000  each.  Montez  ‘s  estate,  as 
lead  plaintiff,  was  awarded  $5,000  because 
he  died  during  the  litigation. 
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Post-Settlement  Attempts  By 
Defendants  to  Thwart  the  Claims 
Process 

In  late  June  of  2004,  the  defendants 
argued  that  they  waived  no  defenses  by 
entering  into  the  Settlement  agreement. 
They  alleged  that  no  claims  could  be 
pursued  under  the  ADA  due  to  the  state’s 
sovereign  immunity  based  on  the  Eleventh 
Amendment.  The  defendants  further  al- 
leged that  the  only  valid  prisoner  claims 
were  those  under  the  RA  and  the  Eighth 
Amendment,  that  such  claims  required 
proof  of  intentional  action  by  the  state, 
and  the  Eighth  Amendment  claims  were 
only  valid  against  the  defendants  named 
in  the  class  action.  The  special  masters 
stayed  further  claims  proceedings. 

On  November  23,  2004,  the  Court 
entered  an  order  that  individual  damage 
claims  would  be  evaluated  based  upon 
the  following:  (1)  whether  the  claimant  is 
disabled  and  a class  member;  (2)  whether 
the  claimant  was  otherwise  qualified  to 
participate  in  programs/receive  benefits 
or  services  offered  by  the  CDOC;  (3) 
whether  the  claimant  was  discriminated 
against  because  of  his  or  her  disability 
(where  accommodations  were  requested 
and  denied,  based  upon  a disability);  and 
(4)  whether  denial  of  accommodations 
harmed  the  claimant  and  if  a remedy 
has  been  proposed.  The  Court  ruled  that 
claims  were  limited  to  the  RA,  claimants 
need  not  prove  intentional  discrimination, 
and  that  no  immunity  defenses  would  be 
allowed.  Further,  the  Court  disallowed 
claims  involving  Eighth  Amendment 
medical  malpractice  and  that  future 


damages  and/or  injunctive  relief  might 
be  considered  in  individual  cases.  Claim- 
ants were  also  allowed  up  to  ten  pages  of 
documents  relevant  to  their  claims  copied 
from  CDOC  files  free  of  charge. 

Cathie  Holst,  known  in  Colorado  for 
destroying  the  facility  law  library  system, 
was  appointed  ADA  Inmate  Coordinator 
( AIC).  Her  first  act  was  to  post  a required 
notice  throughout  all  facilities  that  ini- 
tial claim  forms  are  available  and  must 
be  filed  within  90  days  of  receiving  the 
forms.  Even  special  logs  were  developed 
for  tracking  claims  within  the  CDOC. 
The  Court,  however,  had  ordered  none  of 
this;  instead,  a filing  deadline  of  April  1, 
2004,  was  established  for  all  claims.  Holst’s 
actions  were  directly  responsible  for  an 
untold  number  of  claims  rejected  as  late. 
When  the  Court  discovered  her  personal 
crusade  to  thwart  claims  for  relief,  a new 
deadline  of  April  14, 2005,  was  established 
but  only  for  claims  occurring  before  Au- 
gust 27,  2003. 

The  state  also  claims  they  are  over- 
burdened by  the  workload  of  this  action. 
After  many  extensions  in  the  claim  review 
process,  they  offered  $50  per  category  II 
claimant  (damages  not  resulting  in  physi- 
cal injury).  Most  claimants  found  this  an 
insult. 

CDOC  Harassment  and  attempts  to 
subvert  accommodations 

There  has  been  widespread  abuse 
by  the  CDOC  in  providing  accom- 
modations to  Colorado  prisoners  with 
verifiable  claims.  In  particular,  several 
prisoners  at  the  Fremont  Correctional 
Facility  (FCF)  in  Canon  City,  Colorado, 


have  been  denied  accommodations  for 
their  Category  III  claims  (damages  due 
to  actual  non-severe  physical  injuries  or 
non-nominal  emotional  injuries — such  as 
the  fear  of  death). 

FCF  prisoner  Robert  Neely,  a 
56-year-old  diagnosed  with  terminal 
liver  disease,  failing  heart  , kidney  and 
pancreas,  progressive  cataracts  in  both 
eyes,  and  untreated  diabetes,  was  classified 
with  a Category  III  claim,  although  he  has 
consistently  argued  that  his  disabilities 
should  be  Category  IV  (damages  due  to 
severe  physical  injuries).  Neely  filed  his 
claim  in  2003,  but  has  received  no  accom- 
modations for  his  severe  disabilities.  Neely 
said  “it’s  a farce,  with  the  Court’s  blessing! 
A multi-million  dollar  settlement,  and  the 
Court  is  handing  out  $50  gift  certificates, 
while  prisoners  die!” 

Don  Martin,  in  his  60s,  was  inexpli- 
cably transferred  to  a private  prison  in 
Southern  Colorado,  run  by  the  Correc- 
tions Corporation  of  America  (CCA) 
which  is  not  one  of  the  facilities  desig- 
nated for  claimants  in  the  Settlement 
Agreement.  Martin  has  a severe  hearing 
disability,  the  result  of  his  service  as  an 
artillery  man  during  the  Vietnam  War, 
and  a mobility  disability,  the  result  of 
a “slip  and  fall”  accident  while  working 
in  the  FCF  kitchen.  Martin  had  been 
consistently  denied  hearing  aids  as  an  ac- 
commodation for  his  hearing  disability, 
despite  documentation  of  auditory  tests 
from  specialists  contracted  by  the  CDOC 
which  show  acute  hearing  loss,  with  rec- 
ommendations that  hearing  aids  for  both 
ears  be  provided.  Martin  states  “he  has 
been  run  around  in  circles  by  the  DOC. 


New  England  Innocence  Project 


The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
who  are  challenging  their  wrongful  convictions.  Our  mission  is  to  identify,  investigate,  and  exonerate  wrong- 
fully convicted  individuals  through  the  use  of  DNA  evidence.  The  NEIP  considers  cases  from  Massachusetts, 
New  Hampshire,  Maine,  Vermont,  Connecticut  and  Rhode  Island  in  which  actual  innocence  is  claimed. 

If  you  believe  that  biological  evidence  from  your  case  exists  and  you  would  like  NEIP  to  consider  representing 
you,  please  write  to  us  at  the  address  below.  Unfortunately,  we  are  unable  to  respond  to  requests  for  represen- 
tation that  are  received  by  phone  or  email. 

Please  contact  us:  Intake  Coordinator,  New  England  Innocence  Project,  Goodwin  | Procter  LLP, 

Exchange  Place,  53  State  Street,  Boston,  MA  02109 
Phone  617.305.6505 
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Colorada  Class  Action  Suit  (cont.) 


They  claim  I’m  not  hearing  impaired,  even 
though  they  have  hearing  tests  that  show  I 
have  severe  hearing  loss.  I lost  my  hearing 
serving  my  country  and  I’m  treated  like 
garbage  by  the  CDOC.” 

There  has  also  been  widespread  ha- 
rassment by  the  CDOC  directed  towards 
Montez  claimants,  including  threats, 
retaliation,  and  contrived  disciplinary 
infractions.  For  example,  Neely,  and 
Martin  have  had  their  legal  documenta- 
tion related  to  their  claims  confiscated  by 
CDOC  personnel.  Neely  has  been  placed 
in  segregation  for  contrived  disciplinary 
violations  four  times  in  a three-month 
period.  Neely  was  verbally  threatened  by 
CDOC  guards  with  physical  assault  if  he 
did  not  stop  pursuing  his  claim,  especially 
seeking  facility  accommodations  for  his 
disabilities.  Many  others  came  forward 
with  similar  harassment  but  fear  further 
retaliation  if  identified. 

Award  of  Fees  and  Costs 
to  Class  Counsel 

On  December  29,  2005,  Magistrate 
Barr  recommended  that  class  coun- 
sel, Paula  Griesen,  should  be  awarded 
$203,800  as  follows:  (1)  $1 14,900  for  gen- 
eral compliance  monitoring;  (2)  $76,600 
for  damage  claims;  (3)  $12,300  in  costs, 
including  $2, 100  for  attorney  Edwin  Kahn 
(expert  for  attorney  fees).  The  Court  held 
that  class  counsel  was  entitled  to  compen- 
sation for  individual  claims,  particularly 
related  to  briefing  discovery  issues  and 
liability  defenses. 

Current  Case  Status 

On  August  29,  2006,  the  Court  ap- 
proved an  Amended  Stipulation  and 
Order  regarding  the  status  of  compliance 
by  the  CDOC  with  the  Remedial  Plan. 
The  original  2003  Remedial  Plan  provided 
that  the  defendants  had  a two-year  period 
to  achieve  substantial  compliance.  Begin- 
ning in  April  of  2006,  compliance  hearings 
were  held  resulting  in  an  admission  by  the 
CDOC  that  they  were  not  in  substantial 
compliance  with  the  Plan  by  August  27, 
2005  (except  the  architectural-physical 
plant  provisions). 

The  Amended  Stipulation  extended 
substantial  compliance  to  July  27,  2007. 
The  CDOC  agreed  to  remedy  their  fail- 
ures by  agreeing  to:  (1)  waive  all  medical 
co-pays  for  treatment  related  to  diabetic 
care  for  all  diabetic  prisoners  from  July 
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26, 2006,  until  the  judge  decides  whether 
the  CDOC  may  legally  charge  for  them; 
(2)  reimburse  claimants  if  they  were 
charged  for  a medical  visit  related  to  dia- 
betes from  July  26,  2006,  until  August  9, 
2006.  Beginning  on  August  9,  2006,  dia- 
betics are  no  longer  charged  for  medical 
visits  related  to  diabetic  care  other  than 
chronic  care  visits  ($10  per  year);  (3)pro- 
vide  one  free  copy  of  the  Remedial  Plan; 
(4)  post  a notice  in  all  facilities  explaining 
the  Amended  Stipulation  and  sanctions 
imposed  for  failing  to  comply  with  the 
original  Remedial  Plan;  (5)  eliminate  any 
“ADA”  or  “handicapped”jobs  that  pay 
less  than  the  regular  prisoner  wage  scale, 
and  if  such  was  the  case,  the  prisoner  will 


Plaintiff  William  Francis  fought 
for  more  than  12  years  to  have 
what  he  claimed  was  erroneous  informa- 
tion linking  him  to  “terrorism”  removed 
from  his  prison  hie.  His  persistence  ul- 
timately paid  off.  On  August  18,  2006, 
the  Bureau  of  Prisons  (BOP)  agreed  to 
pay  Francis  $3,000  and  to  remove  his 
Security  Threat  Group  (STG)  designa- 
tion in  order  to  settle  his  federal  Privacy 
Act  lawsuit. 

In  the  Spring  of  1994  while  he  was 
imprisoned  at  the  Federal  Correctional 
Institution  (FCI)  in  McKean,  Pennsyl- 
vania, prison  officials  informed  Francis 
that  he  was  under  investigation.  Francis 
was  not  told  why  he  was  being  investigated 
and  given  no  reason  for  his  subsequent 
detention.  Francis  later  surmised  from 
conversations  with  prison  employees  that 
a report  resulting  from  the  investigation 
described  him  as  having  “extensive  knowl- 
edge of  explosives  and  weapons,  and  prior 
training  and  experience.” 

In  1998  Francis  tried  to  obtain  the 
1994  report  through  the  Freedom  of 
Information  Act  (FOIA).  The  BOP 
released  only  the  cover  page  of  the 
report  claiming  the  other  pages  ob- 
tained information  exempted  under 
the  FOIA.  After  subsequent  requests 
in  December  2001  and  August  2002 
the  BOP  finally  released  15  pages  of 
related  records.  One  entry  in  those 
records  read:  “Security  Threat  Bombs 
Explosives  Expert.” 

On  June  26,  2002,  Francis  hied  a pro 
se  lawsuit  under  the  Privacy  Act,  5 U.S.C.  § 
552a,  claiming  the  designation  was  inaccu- 


be  paid  the  difference  retroactive  from 
August  27, 2003;  and  (6)  re-screen  claim- 
ants who  were  screened  under  incorrect 
standards  due  to  disputes  regarding  cri- 
teria that  the  CDOC  used  to  categorize 
claimants. 

The  Montez  action  is  another  exam- 
ple of  states  wasting  millions  in  protracted 
litigation  to  avoid  (a)  complying  with  the 
law  and  (b)  voluntarily  doing  what  they’ll 
eventually  by  forced  to  do,  a penny-wise 
and  pound-foolish  strategy  to  save  thou- 
sands early  while  spending  millions  in  the 
long  run.  See:  Montez  v.  Owens , USDC, 
D CO,  Case  No.  92-CV-870-EWN-OES. 
The  court  order  and  settlement  agreement 
are  posted  on  PLN’s  website.  PI 


rate  and  that  it  caused  him  to  be  placed  in 
special  housing  and  eventually  segregation 
and  resulted  in  higher  custody  and  secu- 
rity designations-including  his  transfer  in 
1994  to  what  was  “then  considered  one  of 
the  most  violent  and  illicit  drug-infested 
facility  in  the  [BOP]  system.” 

Under  the  Privacy  Act  federal  agen- 
cies are  required  to  maintain  records 
used  in  making  determinations  “with 
such  accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in  the 
determination  [about  the  individual]....” 
The  Privacy  Act  also  stipulates  that  an 
agency  may  be  liable  “for  actual  damages 
sustained  by  the  individual  as  a result 
of  the  refusal  or  failure”  to  maintain 
accurate  records  and  “consequently  a 
determination  is  made  which  is  adverse 
to  the  individual....” 

The  BOP  decided  to  settle  the  case 
after  its  motion  to  dismiss  was  denied  by 
the  U.S.  District  Court  for  the  District 
of  Columbia.  The  resulting  agreement 
admits  no  wrongdoing  by  the  BOP,  which 
since  August  2002  has  exempted  its  re- 
cords from  the  Privacy  Act’s  accuracy 
requirements.  It  does,  however,  provide 
that  the  BOP  will  remove  the  STG  desig- 
nation in  Francis’  file  and  pay  him  a total 
of  $3,000. 

Attorney  Mike  Walsh  of  the  Wash- 
ington, D.C.  law  firm  O’Melveney  & Myer 
was  appointed  to  the  case  in  September 
2006  and  represented  Francis  in  the  settle- 
ment. See:  Francis  v.  Bureau  of  Prisons, 
USDC  DC,  Case  No.  1:02CV01270 
(PLF).  PI 
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Washington  State’s  Federal  Oversight  of  Sexually  Violent  Predators  Ended 

by  John  E.  Dannenberg 


After  thirteen  years  of  oversight, 
the  U.S.  District  Court  (W.D. 
Wash.)  dissolved  its  injunction  that  had 
taken  over  control  of  Washington  State’s 
sexually  violent  predator  (SVP)  treatment 
program.  District  Judge  Ricardo  Martinez 
stated  in  his  March  13,  2007  order  that 
Washington  State  had  finally  complied 
in  principle  with  the  predators’  constitu- 
tional rights. 

In  1990,  Washington  State  became 
the  first  state  in  the  nation  to  enact  civil 
commitment  procedures  to  detain  SVPs 
after  they  had  served  their  criminal  terms. 
The  purpose  was  allegedly  to  “treat” 
these  prisoners  in  a mental  health  set- 
ting, so  as  to  engender  their  safe  release 
to  society.  Richard  Turay,  one  of  the 
first  to  be  committed  to  the  “Special 
Commitment  Center”  (SCC),  filed  suit 
in  1990  in  an  unsuccessful  challenge  to 
the  SVP  commitment  concept.  However, 
District  Judge  William  Dyer  ruled  in 
1994  that  SCC  was  in  reality  only  another 
prison,  and  ordered  Washington  State 
to  refashion  it  into  the  mental  health 
facility  it  should  have  been.  The  court’s 
injunction  required  hiring  and  training 
competent  therapists,  implementing  a 
treatment  program  that  included  the 
SVPs’  families,  developing  individual 
treatment  programs  for  each  SVP  and 
supervising  the  program  with  experts  in 
the  treatment  of  SVPs. 

In  1998,  the  court  held  an  evidentiary 


hearing  to  review  progress,  which  it  found 
wholly  lacking.  In  November  1999,  it 
declared  the  non-compliant  defendants  in 
contempt.  Millions  of  dollars  in  fines  and 
a new  building  later,  Turay’s  suit  continued 
because  of  the  non-availability  of  a path  out 
of  SCC.  That  is,  if  it  were  a mental  health 
program,  it  should  have  workable  param- 
eters defined  for  its  successful  completion. 
Washington’s  Department  of  Social  and 
Health  Services  (DSHS)  worked  begrudg- 
ingly towards  compliance,  which  included 
two  halfway  houses  in  the  Seattle  region. 

In  2006,  Turay’s  attorneys  complained 
that  DSHS  was  backsliding.  But  the  court, 
reviewing  the  13  years  of  progress,  found 
that  while  complaints  could  yet  be  leveled, 
the  program  was  generally  functionally 
compliant  with  the  court-ordered  changes 
and  that  “at  some  point,  court  oversight 
must  end.” 

The  record  is,  however,  yet  worri- 
some. When  the  court’s  injunction  issued 
in  1994,  SCC  had  only  28  residents. 
Today,  at  an  annual  cost  of  $45  mil- 
lion ($169,173  per  offender),  it  has  266 
housed  in  a new  prison  like  facility  on 
McNeil  Island  in  the  middle  of  Puget 
Sound,  with  six  living  in  the  community. 
And  while  constitutional  conditions  of 
“confinement”  and  treatment  have  been 
addressed,  the  blunt 
result  is  that  not  one 
SVP  has  ever  been 
released. 


One  could  rationally  look  at  this  as 
admitting  either  that  DSHS’  mental  health 
treatment  program  is  a total  failure,  or 
that  politics  has  turned  any  SVP  offense 
in  the  state  of  Washington  into  a life- 
without-parole  sentence,  regardless  of  the 
criminal  judgment  entered. 

But  however  one  tries  to  characterize 
the  SCC,  McNeil  Island  is  just  another 
Devil’s  Island,  where  society’s  “undesir- 
ables” are  unceremoniously  banished  for 
perpetuity.  The  sad  part  of  the  recent 
dissolution  order  is  that  while  the  court 
recognized  the  Fourteenth  Amendment 
right  to  a mental  health  program  that  had 
an  exit  strategy  for  the  SVPs,  it  left  the 
ultimate  decision  to  DSHS  as  to  whether 
any  SVP  would  ever  achieve  true  liberty. 
Mindful  of  the  hopelessness  attaching  to 
the  current  status  of  the  SCC,  the  court 
observed  that  nothing  would  prevent 
plaintiff  SVPs  “from  filing  new  allegations 
under  new  case  numbers.” 

While  the  court  dissolved  the  injunc- 
tion and  “closed  the  case,”  it  did  nothing 
that  would  set  a due  process  standard  for 
so  much  as  one  SVP  to  ever  be  released. 
See:  Turay  v.  Richards,  U.S.D.C.  (W.D. 
Wash.),  Case  No.  91-0664  RSM  The 
unpublished  order  is  available  on  PLN’s 
website. 
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Seminole  County  Jail  Settles  Strip  Search  Suits; 
Judge  Removed  From  Bench 


A settlement  has  been  reached  in 
a class  action  lawsuit  involv- 
ing persons  arrested  in  open  court  and 
illegally  strip  searched  upon  arrival  at 
Florida’s  Seminole  County  Jail. 

The  suit  was  hied  after  the  plaintiffs 
were  arrested  for  failure  to  appear  on  traf- 
fic violations.  Seven  of  the  lead  plaintiffs 
were  instructed  to  appear  in  Courtroom 
IB  of  the  Seminole  County  Courthouse. 
After  the  judge  in  that  courtroom  learned 
there  were  more  people  waiting  than 
were  on  his  December  3,  2004  docket,  he 
instructed  them  to  proceed  to  the  court- 
room next  door.  Shortly  after  arriving  at 
Courtroom  1A,  fifteen  Sheriff’s  deputies 
entered  and  arrested  all  12  people  awaiting 
their  hearings.  With  the  exception  of  one 
juvenile,  all  were  taken  to  the  Seminole 
County  Jail  where  they  received  strip  and 
body  cavity  searches. 

The  arrests  came  after  County  Judge 
John  R.  Sloop  issued  warrants  for  people 
who  failed  to  appear  in  his  courtroom  that 
morning.  Despite  being  aware  of  confusion 
due  to  courthouse  construction,  Judge 
Sloop  refused  to  rescind  the  arrest  warrants 
even  after  being  advised  that  all  defendants 
had  been  in  the  adjacent  courtroom.  Sloop 
only  took  action  after  pressure  from  other 
judges,  but  the  arrestees  were  not  released 
until  9 p.m.  For  his  actions,  Judge  Sloop 
was  later  removed  from  the  bench  by 
Florida’s  Supreme  Court. 

The  lawsuit  against  the  Seminole 
County  Sheriff’s  Office  alleged  it  was 
policy  at  the  jail  that  those  arrested  in 
open  court  be  “automatically  subjected 
to  a strip  or  visual  body  cavity  search 
without  regard  to  their  charges,  without 
reasonable  suspicion  or  probable  cause  to 
believe  they  were  concealing  a weapon,  a 
controlled  substance,  or  any  other  form 
of  contraband,  and  without  prior  written 
supervisory  approval.” 

The  class  was  defined  as  all  persons 
who  were:  1)  erroneously  designated  dur- 
ing the  class  period  of  June  9,  2001  to 
August  30, 2005  by  the  John  E.  Polk  Cor- 
rectional Facility  as  a “remand  by  court” 
(RBC)  and  thereby  strip  searched;  2)  who 
were  at  the  time  of  the  RBC  designation 
facing  only  charges  of  a violation  of  a 
municipal  ordinance,  a traffic  violation 
or  misdemeanor  charges  not  involving 
violence,  drugs,  or  weapons;  3)  who  did 
not  actually  appear  before  a judge  prior 
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to  the  strip  search;  and  4)  for  whom  there 
was  no  probable  cause  for  a strip  search  to 
check  for  contraband  or  weapons. 

Under  the  settlement,  each  of  the  nine 
lead  plaintiffs  will  receive  $40,000.  Each 
other  class  member  will  receive  $1,800, 
with  there  being  an  estimated  30  members. 
The  jail  has  since  revised  its  strip  search 
policy  to  prevent  searches  such  as  those 
suffered  by  the  class  members. 

The  district  court  awarded  $206,000 
in  attorney  fees,  costs  and  expenses,  for  a 


On  October  4,  2006,  a federal 
court  in  Massachusetts  awarded 
$13,655,940  to  a man  falsely  convicted 
of  rape. 

Eric  Sarsheld  was  living  in  Marlbor- 
ough, Massachusetts  in  July  1987  when 
Ms.  Toni  Gustus  was  raped  in  the  same 
community.  Gustus  reported  the  crime 
and  forensic  samples  were  collected  from 
her  at  a hospital.  Days  later,  Sarsheld  was 
stopped  on  the  street  by  Marlborough 
police,  who  felt  he  matched  the  descrip- 
tion of  Gustus’s  rapist.  fJowever,  he  did 
not  have  a cross  tattoo  on  his  upper  right 
arm  as  had  the  attacker. 

Police  focused  on  Sarsfield.  They 
repeatedly  showed  his  photograph  to  Gus- 
tus even  though  she  did  not  identify  him  as 
her  assailant.  They  also  falsely  indicated 
to  Gutus  that  Sarsheld  had  a history  of 
domestic  violence  and  a criminal  history. 
They  had  Sarsheld  stand  by  himself  in  a 
very  dark  room  and  brought  in  Gustus  to 
identify  him.  When  she  indicated  that  the 
light  was  insufficient,  they  insisted  that 
she  identify  him,  indicating  that  he  might 
otherwise  get  away  with  having  raped  her. 
They  made  Sarsheld  put  on  the  rapist’s 
jacket  that  had  been  left  in  Gustus’s  apart- 
ment. Finally,  Gutus  caved,  identifying 
Sarsheld  both  there  and  at  trial. 

Based  upon  the  identihcation,  Sars- 
held was  indicted  and  arrested.  However, 
this  was  insufficient  evidence  for  trial  and 
police  could  not  explain  the  missing  tat- 
too. So,  three  days  before  trial,  Detective 
Sergeant  Robert  J.  Jusseaume  fabricated  a 
postdated  police  report  in  which  he  falsely 


total  settlement  payout  of  $620,000.  The 
plaintiff  class  was  represented  by  Randall 
Berg  of  the  Florida  Justice  Institute  and  J. 
Larry  Hanks  of  Ferndale,  Florida. 

The  class  members  not  only  received 
a monetary  award,  but  also  received  an 
apology  from  the  Florida  Supreme  Court 
for  Judge  Sloop’s  misconduct.  See:  Pa- 
rilla  v.  Eslinger,  USDC,  M.D.  Fla.,  Case 
No.  6:05-cv-00850-GAP-KRS;  and  In 
re  Sloop , 946  So.2d  1046  (Fla.  2006), 

rehearing  denied. 


claimed  that  Sarsheld  had  “volunteered” 
to  him  shortly  after  the  rape  that  he  had 
been  in  the  vicinity  of  the  crime  at  the  time 
it  occurred,  that  he  used  to  draw  fake  tat- 
toos on  his  arm  and  that  he  volunteered 
for  the  one-man  lineup.  Based  upon  the 
bogus  victim  identihcation  and  the  falsi- 
fied police  report,  Sarsheld  was  convicted 
of  rape,  assault  and  battery  and  sentenced 
to  ten  to  hfteen  years  in  prison. 

Sarsheld  was  denied  parole  at  his  hrst 
three  annual  hearings  because  he  refused 
to  admit  guilt.  Finally,  after  ten  years  in 
prison,  Sarsheld  was  released  on  parole 
and  required  to  register  as  a sex  offender. 
One  year  later,  with  the  assistance  of  the 
Innocence  Project,  Sarsheld  won  post-con- 
viction access  to  the  forensic  evidence  for 
DNA  testing  and  the  results  of  the  tests 
conclusively  exonerated  him,  On  August  3, 
2000,  his  conviction  was  vacated.  Nonethe- 
less, Scarsheld  was  harassed  in  2002  when  a 
state  trooper  threatened  to  arrest  him  if  he 
did  not  register  as  a sex  offender. 

Sarsheld  hied,  suit  in  federal  district 
court  pursuant  to  42  U.S.C.  § 1983  alleging 
violations  of  his  civil  rights  in  the  false  ar- 
rest, malicious  prosecution  and  fabrication 
of  evidence  that  led  to  his  imprisonment 
naming  the  City  of  Marlborough  and 
eight  police  officers  as  defendants.  U.S. 
District  Judge  Rya  Zobel  awarded  him 
$13,650,000  in  damages  against  all  de- 
fendants. Sarsfield  was  represented  by 
Brookline  attorney  George  L.  Garhnkle 
and  Barry  Scheck  of  New  York.  See: 
Sarsfield  v.  City  of  Marlborough,  USDC 
D MA,  Case  No.  03-10319-RWZ.  PI 


$13,655,940  Award  For  False 
Massachusetts  Rape  Conviction 

by  Matthew  T Clarke 
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Arkansas  Ups  Work-Release  Fees  to  Pay  for  Guard-Drivers 


On  October  27,  2006,  the  Ar- 
kansas Board  of  Corrections 
unanimously  voted  to  increase  the  daily 
fees  charged  prisoners  participating  in 
the  work-release  program  from  $15  to 
$17.  The  increase  is  to  be  used  to  pay 
for  guards  to  drive  the  prisoners  to  and 
from  their  work  sites.  The  reason  for 
the  change  is  that  three  prisoner-drivers 
absconded-with  the  state-owned  vans 
they  were  assigned  to  drive-within  three 
months. 

Kenneth  Stumbaugh,  45,  went  miss- 
ing from  Little  Rock  on  October  8, 2006. 
The  van  he  was  assigned  was  found  the 
next  day  in  a grocery  store  parking  lot 
near  the  work  site  he  was  supposed  to 


drive  to.  He  surrendered  to  Missouri 
law-enforcement  officials  a week  later. 
The  Benton  work-release  program  be- 
gan using  guards  to  drive  prisoners  on 
October  10,  2006. 

Three  months  earlier,  prisoner-driv- 
ers Tab  Delancey,  41,  and  Clifton  Sanders, 
24,  drove  away  from  the  Benton  work- 
release  program.  They  were  recaptured  in 
Ocala,  Florida,  about  two  weeks  later. 

The  fee  increase  is  expected  to  gener- 
ate $348,000  in  annual  revenue  from  the 
approximately  500  prisoners  involved  in 
work-release  programs,  enough  to  pay  for 
ten  guards.  Prisoners  gross  about  $250  per 
week  at  the  state’s  current  $6.25  minimum 
wage.  About  half  of  their  net  earnings 


will  now  go  to  fees.  Arkansas  collected 
a total  of  $2.6  million  from  work-release 
prisoners  in  2006,  an  average  of  $5,092 
per  prisoner  based  on  the  513  maximum 
number  of  work-release  participants.  This 
covers  room,  board  and  transportation 
costs.  To  be  eligible  for  work  release,  pris- 
oners must  be  within  30  months  of  release 
with  no  major  disciplinary  violations 
within  three  months.  Prisoners  with  life 
or  death  sentences,  or  with  convictions  for 
escape,  first-degree  murder,  sex  offenses, 
kidnapping  or  more  than  one  aggravated 
robbery  are  ineligible  to  participate  in  the 
work-release  program, 

Source:  nwanews.com 
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Texas  County  Jail  Settles  Sex  Assault  Suits  For  Undisclosed  Sum 


Austin.  All  three  attorneys  acted  pro  bono.  TX,  Case  No.  6:06-CV-00089. 
See:  Vaquera  v.  Goliad  County,  USDC  SD 

Prison  Skin- Art  Pared  From 
Canadian  Budget 

by  Gary  Hunter 


On  December  22,  2006,  Goliad 
County,  Texas,  agreed  to  settle 
with  a prisoner  who  claimed  she  was 
raped  by  a guard  at  the  county’s  jail 
in  September  2001.  Under  the  agree- 
ment the  county  will  pay  a confidential 
amount  to  the  victim  and  the  Sheriff  will 
make  improvements  to  the  jail’s  existing 
policies.  This  settlement  was  concur- 
rent with  another  lawsuit  against  the 
county  alleging  sexual  assault  against 
the  same  defendants,  including  the  al- 
leged rapist. 

Plaintiff  Leticia  Vaquera,  33  at  the 
time  of  the  settlement,  claimed  she  was 
raped  in  2001  by  a guard  while  imprisoned 
at  the  jail  for  violating  her  probation  on  a 
state  drug  charge.  According  to  Vaquera 
the  alleged  rapist  guard  ordered  her  to 
clean  the  medical  room.  As  she  was  fold- 
ing clothes  on  the  examining  table,  she 
claimed,  the  guard  entered  the  room  and 
locked  the  door  behind  him.  Vaquera  said 
he  came  up  behind  her,  pulled  down  her 
pants,  and  raped  her. 

Afterward  the  guard  laughed  and 
ordered  her  back  to  her  cell,  telling  her  she 
better  not  tell  anyone.  Vaquera  showered 
and  returned  to  her  cell  where  she  laid  on 
her  bed  and  cried  as  the  guard  listened  to 
her  on  the  intercom. 

Five  years  later,  Vaquera  sued  the 
County  and  Sheriff  Robert  De  La  Garza 
in  the  U.S.  District  Court  for  the  Southern 
District  of  Texas  pursuant  to  42  U.S.C.  § 
1983.  She  claimed  the  county’s  policies 
and  procedures,  or  lack  thereof,  fostered 
a sexually  charged  environment  in  which 
rules  were  ignored.  Female  prisoners  were 
placed  only  under  the  supervision  of  male 
guards  who,  along  with  male  jail  trustees 
who  had  out  of  cell  privileges,  sexually 
harassed  them. 

While  Vaquera’s  case  was  pending, 
the  trial  in  another  case  in  the  same 
court,  Sanchez  v.  Goliad  County,  USDC 
SD  TX,  Case  No.  6:04-CV-00125,  and 
against  the  same  defendants  and  alleging 
rape  by  the  same  guard,  settled  on  the 
second  day  of  trial  for  an  undisclosed 
sum.  The  agreement  with  Vaquera  was 
concurrent  with  that  settlement.  At  the 
time  of  the  settlement  Vaquera  was 
imprisoned  on  a federal  conviction  for 
smuggling  marijuana. 

Vaquera  was  represented  by  Rex 
Easley  Jr.  of  the  Victoria,  Texas,  law  firm 
Cole,  Cole  & Easley,  and  Jeffry  Avant  and 
Elliot  Mitchell  of  Avant  and  Mitchell  in 


An  innovative  plan  to  prevent  the 
spread  of  communicable  dis- 
eases in  Canadian  prisons  has  been  axed 
by  Canada’s  Conservative  government. 

In  2005,  $350,000  in  startup  funds 
plus  $600,000  for  operating  costs  were 
allocated  to  implement  a safe-tattoo  pro- 
gram in  six  federal  prisons.  [See:  PLN, 
August  2006], 

During  its  one  year  of  operation, 
prisoners  lined  up  to  pay  $5.00  apiece 
for  sanitary  tattoos  using  clean  needles. 
But  after  the  pilot  program  ended  on 
September  30,  2006,  the  government  an- 
nounced in  December  2006  that  it  would 
discontinue  the  project. 

“Our  government  will  not  spend 
taxpayers’  money  on  providing  tattoos  for 
convicted  criminals,”  said  Public  Safety 
Minister  Stockwell  Day.  “We  have  pro- 
grams that  talk  about  the  risks  of  unsafe 
tattoo  practices,”  he  said. 

The  cost  of  the  safe-tattoo  initiative 
may  also  have  been  a deciding  factor;  the 
Canadian  Taxpayers  Federation  estimated 
it  would  cost  $5.8  million  per  year  to  ex- 
pand the  program  to  all  58  federal  prisons 
plus  an  additional  $2.6  million  in  start-up 
expenses  - which  is  a lot  of  red  ink. 

But  at  least  one  person  felt  that  action 


For  slave  wages,  prisoners  incar- 
cerated at  the  North  Carolina 
Correctional  Institution  for  Women  are 
working  for  the  North  Carolina  Depart- 
ment of  Commerce,  processing  bulk 
tourism  mailings  and  manning  a 24/7/364 
call  center  that  also  acts  as  the  backup 
for  the  governor’s  office  in  states  of 
emergency.  The  call  center’s  jobs  are  the 
highest  paid  at  the  prison.  They  start  at 
$1  per  day. 

The  call  center  answers  phones  for 
1-800-VISITNC  and  1-800-BYTRAIN.  It 
is  located  in  a modular  unit  in  the  34-acre 
compound  of  this  1,300-bunk  prison.  The 
same  modular  unit  contains  a state  tourism 
classroom.  Another  modular  unit  next  door 


is  better  than  talk.  Joanne  Csete,  executive 
director  of  the  Canadian  HIV/AIDS  legal 
network,  stated  the  program  was  worth 
keeping.  “It’s  hard  to  understand  what  the 
rationale  could  be  for  essentially  encour- 
aging unsafe  tattooing,”  she  said. 

Canadian  prisoners  are  at  10  times 
the  risk  for  contracting  HIV  than  the 
general  population  and  about  30  times  the 
risk  for  Hepatitis  C.  Approximately  35% 
of  prisoners  in  British  Columbia  already 
have  Hep  C. 

“The  tattooing  program  is  one  that 
pays  for  itself  just  by  averting  a few 
infections  in  each  site,”  said  Csete.  Gra- 
ham Stewart,  director  of  Canada’s  John 
Howard  Society,  also  spoke  out  against 
discontinuing  the  program  before  the 
results  were  known. 

Unfortunately  for  Canadian  prison- 
ers, and  Canadian  citizens  who  may  be  at 
risk  after  prisoners  with  HIV  and  Hep  C 
are  released,  the  government  apparently 
didn’t  look  at  the  big  picture  in  terms  of 
disease  prevention  through  safe  tattoo- 
ing. FJ 

Sources:  Canadian  Press,  National  Bureau; 
www.abbynews.com; www.cbc.ca;  www. 
winnipegsun.com. 


holds  the  bulk  mail  processing  facility. 

The  call  center  operates  on  two  shifts 
of  nine  prisoners  24  hours  a day  and  only 
closes  for  Christmas.  Most  of  the  women 
in  the  call  center  have  sentences  in  excess 
of  ten  years  to  keep  the  turnover  rate  low. 
The  majority  of  them  were  convicted  of 
either  first-  or  second-degree  murder  of  a 
spouse  or  boyfriend. 

Call  center  operators  use  a heavily 
firewalled  computer  to  gain  limited  access 
to  a few  tourism  sites.  Each  week,  the  call 
center  handles  al  least  1,200  calls.  That 
averages  to  paying  the  prisoners  about  a 
dime  a call.  FI 

Source:  Wilson  Daily  Times 
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California  Ban  On  Hardcover  Books  Held  Unconstitutional 


The  U.S.  District  Court  (N.D.  Cal.) 
held  that  the  policy  by  California’s 
Pelican  Bay  State  Prison  (PBSP)  Security 
Housing  Unit  of  banning  prisoners’  pos- 
session of  hardcover  books  violated  their 
First  Amendment  rights.  During  the  course 
of  litigation,  PBSP  capitulated  and  amend- 
ed its  policy  to  permit  such  books  after 
their  covers  had  been  removed.  Although 
injunctive  relief  was  thus  moot,  the  court 
granted  the  prisoners  declaratory  relief. 

PBSP  prisoner  Todd  Ashker  had 
already  won  a permanent  injunction 
against  PBSP  enjoining  non-receipt  of 
publications  that  were  mailed  without  a 
pre-approved  PBSP  mailing  label.  (See: 
Ashker  v.  California  Dep’t  of  Corrections, 
224  F.Supp.2d  1253  (N.D.  Cal.  2002). 
Ashker  now  alleged  that  the  new  hardcover 
book  ban  was  purely  retaliation  for  his  hav- 
ing won  the  earlier  court  action,  and  that  it 
violated  his  First  Amendment  rights.  In  an 
unpublished  ruling  disposing  of  opposing 
motions  for  summary  judgment,  U.S.  Dis- 
trict Judge  Claudia  Wilkin  made  a finding 
that  Ashker ’s  First  Amendment  rights  had 
been  violated,  denied  as  moot  Ashker ’s  mo- 
tion for  injunctive  relief,  granted  Ashker’s 
motion  for  declaratory  relief,  but  found 
that  qualified  immunity  protected  PBSP 
defendants  from  damage  claims. 

The  court  applied  the  familiar  four- 
part  evaluation  of  Turner  v.  Safley,  482 
U.S.  78  (1987),  relying  in  particular  upon 
Prison  Legal  News  v.  Cook,  238  F.3d  817 
(9th  Cir.  2001)  in  determining  the  rational 
relationship  test.  The  court  noted  that  al- 
though in  the  previous  ten  years,  PBSP  had 
allowed  such  books  if  the  covers  were  first 
removed  (to  eliminate  security  concerns  of 
hidden  contraband),  its  recent  (and  notably 
post- Ashker)  policy  of  no  longer  allowing 
cover  removal  was  not  supported  by  any 
apparent  legitimate  penological  interest. 
In  reviewing  the  “alternative  means”  Saf- 
ley test,  the  court  found  that  letting  PBSP 
prisoners  receive  any  softhound  books  did 
not  salve  the  loss.  In  particular,  many  texts 
from  correspondence  courses  were  only 
available  in  hardback.  As  to  Safley’ s third 
test,  that  of  prison  resources,  the  court 
found  that  if  PBSP  could  cut  covers  off  for 
ten  years  before,  it  could  reasonably  do  so 
now.  Finally,  the  fourth  Safley  concern  as  to 
PBSP’s  claim  that  cover  removal  was  to  be 
disfavored  since  it  diminished  the  durability 
of  the  book,  was  rejected.  If  the  prisoners 
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sign  an  agreement  that  they  will  accept  the 
cover-less  books,  that  ends  the  question, 
because  they  can  still  read  the  books  — the 
ultimate  First  Amendment  concern. 

Qualified  immunity  was  denied  be- 
cause although  bans  on  hardcover  books 
had  been  upheld  in  some  cases,  these  cases 
did  not  cover  the  event  where  prisoners 
were  also  permitted  to  receive  soft-cover 
publications.  Absent  on-point  precedent, 
the  PBSP  defendants  were  qualifiedly 
immune  from  damages  here.  While  PBSP 
argued  that  all  relief  should  therefore 
be  denied  as  moot,  the  court  disagreed, 
noting  that  PBSP 
had  vacillated  on 
its  hardcover  book 
ban  before.  Thus, 
declaratory  relief 
was  appropriate  and 
granted.  Separately, 
the  parties  stipulated 
to  Ashker’s  attor- 
ney’s request  for  fees, 
costs  and  expenses 
totaling  $9,576.  Ash- 
ker is  represented  by 
Sacramento  attorney 
Herman  Franck.  See: 

Ashker  v.  Schwar- 
zenegger, U.S.D.C. 

(N.D.  Cal.),  Case 
No.  C 04-1967  CW 
(March  8,  2006). 

But  the  battle 
is  not  over.  Judge 
Wilkin  found  cog- 
nizable a litany 
of  Ashker’s  other 
claims,  which  are 
still  pending. 

These  include  First 
Amendment  right 
of  association  claims 
with  Aryan  Broth- 


erhood members;  Fifth  Amendment 
claims  against  self-incrimination  as  to 
PBSP’s  “snitch,  parole  or  die”  debrief- 
ing program;  Eighth  Amendment  cruel 
and  unusual  punishment  claims  arising 
from  the  debriefing  program;  due  process 
claims  regarding  indeterminate  Security 
Housing  Unit  segregation  due  solely  to 
gang  affiliation;  Equal  Protection  claims 
as  to  discrimination  against  whites;  mail 
processing  delays;  and  bans  on  certain 
periodicals.  See:  Ashker  v.  Schwarzenegger, 
U.S.D.C.  (N.D.  Cal.),  Case  No.  C 05-3286 
CW,  Order  (Oct.  12,  2005).  ¥\ 
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Florida  Newspaper  Revokes  Permission  to  Post 
Article  Critical  of  Judge 


Shortly  after  the  Miami  Daily 
Business  Review  ( DBR)  was 
designated  as  “the  record  newspaper 
for  Courthouse  publications,”  the  DBR 
revoked  permission  for  an  unflattering 
article  about  Broward  County’s  Chief 
Judge  Dale  Ross  to  be  posted  on  a defense 
attorney  group’s  web  blog. 

The  attorney  group,  the  Justice 
Advocacy  Association  of  Broward,  had 
received  DBR’s  permission  to  post  a 
lengthy  1996  profile  of  Ross,  which  had 
originally  been  printed  in  the  newspaper. 
DBR  suddenly  rescinded  that  permission 
without  explanation.  With  the  paper’s 
recent  designation  as  the  publication  of 
record  for  the  Broward  County  Court,  it 
appeared  that  DBR  was  covering  its  flank 
and  playing  politics. 

To  be  designated  as  the  official  news- 
paper of  record.  Chief  Judge  Ross  had  to 


grant  his  approval.  The  article  in  question 
revealed  that  the  get-tough-on-crime  Ross 
was  himself  charged  in  1969  with  felony 
breaking  and  entering  a business,  and  mis- 
demeanor counts  of  assault  and  battery 
and  resisting  arrest  without  violence.  The 
felony  charge  was  later  reduced  to  petty 
larceny.  Ross  never  has  named  his  partner 
in  the  beer  keg  heist  that  resulted  in  the 
charges,  saying  he  hates  snitches. 

The  article  also  depicted  Ross  as  being 
obsessed  with  weight  lifting,  political  con- 
nections and  a penchant  for  running  things 
by  “fiat  and  fear.”  The  DBR  had  previously 
exposed  the  secret  court  docket  debacle  in 
Florida’s  Second  District.  [See:  PLN  Decem- 
ber, 2003],  It  is  hoped  that  its  new  designation 
as  Broward’s  official  Courthouse  publication 
will  not  prevent  it  from  reporting  such  con- 
troversial issues  in  the  future  in  order  to  stay 
politically  acceptable. 


Judge  Ross,  59,  the  longest-serving 
chief  judge  in  Florida,  has  weathered  nu- 
merous incidents  during  his  1 7 -year  career, 
including  claims  of  cronyism,  an  appellate 
court  calling  him  “pro-prosecution,”  and 
allegations  by  a female  attorney  that  Ross 
had  sexually  abused  her.  He  also  has  been 
criticized  for  his  leadership  over  other 
judges,  including  Broward  County  Circuit 
Judge  Lawrence  Korda,  who  was  charged 
with  misdemeanor  marijuana  possession; 
Korda  cut  a deal  on  May  7,  2007  for  a 
deferred  prosecution  agreement. 

Ross  announced  on  May  22, 2007  that 
he  would  resign  as  chief  judge  but  will 
stay  on  the  bench  through  September.  His 
legacy  will  continue,  however:  Stacy  M. 
Ross,  his  daughter,  a former  prosecutor, 
was  recently  appointed  to  the  bench. 

Source:  New  Times  Broward-Palm  Beach 


Prisoner’s  Death  Following  Failure  To  Give  Intake  Medical 
Examination  Settled  By  Los  Angeles  County  For  $700,000 


The  Los  Angeles  County  Claims 
Board  settled  a wrongful  death 
lawsuit  for  $700,000  in  December  2006 
that  resulted  from  a jail  prisoner  dying 
after  not  being  given  his  intake  medical 
examination  for  three  weeks. 

On  September  21, 2003,  Los  Angeles 
County  jail  prisoner  William  Wilson,  62, 
was  arrested  for  assault  with  a deadly 
weapon  and  spousal  abuse.  On  Septem- 
ber 24,  he  was  examined  by  the  county 
jail’s  intake  nurse  and  noted  to  be  so 
confused  he  could  not  give  his  name  or 
age;  he  also  suffered  from  mild  hyperten- 
sion. Nurses  scheduled  him  for  an  “age 
55  protocol,”  i.e.,  more  extensive  medical 
examination.  Notwithstanding  his  obvi- 
ous condition,  he  was  discharged  and 
sent  to  his  housing  without  ever  getting 
the  exam  or  seeing  a physician.  The  next 
day,  staff  realized  that  Wilson  had  not 
been  seen  and  placed  an  order  for  the 
exam.  However,  they  failed  to  commu- 
nicate with  the  housing  unit  and  Wilson 
was  never  medically  examined. 

On  October  10,  Wilson’s  wife  visited 
him,  and  observed  Wilson  grabbing  his 
chest  and  doubling  over  in  pain.  She 
reported  this  to  deputies,  who  assured  her 
he  would  be  taken  to  the  clinic.  He  was 


by  John  E.  Dannenberg 

not.  On  October  14,  Wilson  suffered  chest 
pain,  and  was  found  lying  on  the  floor.  He 
was  taken  to  the  outside  hospital,  but  died 
on  the  way.  Death  was  due  to  pulmonary 
emboli  (lung  blood  clots)  caused  by  deep 
vein  thrombosis  (clots  in  leg  veins). 

Wilson’s  wife  sued  for  deliberate  indif- 
ference, violation  of  the  Americans  with 
Disabilities  Act,  negligence,  failure  to  sum- 
mon medical  care  and  wrongful  death.  She 


During  its  2006  Legislative  ses- 
sion, the  Florida  Legislature 
enacted  a law  that  eliminates  deadlines  for 
when  prisoners  can  request  DNA  testing. 
That  law  comes  on  the  heels  of  numerous 
prisoners  being  released  from  death  row 
and  imprisonment  on  lesser  sentences  for 
crimes  they  did  not  commit. 

Previously,  a four-year  deadline 
had  been  imposed  by  law.  The  Florida 
Supreme  Court  extended  that  dead- 
line, which  was  to  expire  in  October 
2005,  until  July  1,  2006.  In  the  spring 
of  2006,  lawmakers  in  Florida  made 
a decision  to  eliminate  deadlines  for 
DNA  testing. 

The  new  law  allows  prisoners,  regard- 


contended  that  if  Wilson  had  been  seen  at 
intake,  he  could  readily  have  been  treated 
and  saved.  County  officials  estimated  that 
their  liability  exposure  could  exceed 
$1.5  million  and  agreed  to  settle  the 
claim  for  $700,000.  The  county  also  had 
its  own  costs  of  $181,736  defending  the 
action.  See:  Wilson  v.  County  of  Los 
Angeles,  U.S.D.C.  CD  CA,  Case  No.  CV 
04-08309  JWJx.  P 


less  of  whether  they  entered  a plea  or  went 
to  trial,  to  seek  DNA  testing  at  any  time. 
While  the  new  law  applies  to  those  con- 
victed prior  to  enactment,  it  may  severely 
limit  DNA  testing  in  cases  where  a plea  is 
entered  after  July  1,  2007. 

After  that  date,  the  judge  must  go 
through  a plea  colloquy  that  covers  DNA 
testing,  prohibiting  later  testing  unless  it  is 
proven  lawyers  withheld  knowledge  about 
DNA  evidence.  This  could  affect  innocent 
prisoners  who  accepted  plea  bargains  by 
being  bullied,  threatened,  or  given  bad 
legal  advice. 

Source:  Associated  Press;  Florida  House 
Bill  61. 
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$5  Million  Jury  Award  Against  Doctor  in  Death  of  Michigan  Prisoner 


federal  jury  awarded  $5,000,000 
to  the  estate  of  a deceased  state 
prisoner  who  died  after  a prison  psychiatrist 
prescribed  him  psychotropic  medication 
without  conducting  a proper  evaluation. 

Ozy  Vaughn  was  a Michigan  state 
prisoner  who  suffered  from  chronic 
schizophrenia.  In  January  2002,  he  was 
incarcerated  in  the  residential  treat- 
ment program  at  Riverside  Correctional 
Facility.  On  Friday,  January  25,  2002, 
psychiatrist  David  Moskowitz,  M.D.,  an 
independent  contractor  for  psychiatric 
care,  prescribed  him  psychotropic  medica- 
tions to  control  his  schizophrenia. 

Vaughn  was  moved  to  an  observation 
cell  where  he  began  sweating  profusely  and 
vomiting  throughout  the  weekend.  Around 


On  March  31,  2006,  in  a Walker 
County  courthouse,  Salvador 
“Sammy”  Buentello  pleaded  guilty  to  a 
felony  charge  of  unlawful  restraint  and 
live  counts  of  official  oppression.  Buen- 
tello, 50,  had  been  the  assistant  director 
of  gang  affairs  for  the  Texas  Department 
of  Criminal  Justice  (TDCJ)  until  he  was 
forced  to  retire  in  May  2004  after  being 
accused  of  sexual  misconduct. 

In  June  2004  the  former  prison  chief 
was  indicted  on  three  counts  of  sexual 
assault,  faced  up  to  20  years  in  prison  for 
each  count,  and  would  have  had  to  register 
as  a sex  offender  for  the  rest  of  his  life. 

But  Buentello  was  able  to  work  a deal 
and  eventually  pleaded  guilty  to  a felony 
charge  of  unlawful  restraint  and  live  mis- 
demeanor counts  of  official  oppression.  In 
exchange  the  three  sexual  assault  charges 
were  dropped. 

Buentello  had  originally  been  accused 
of  what  prosecutors  called  a pattern  of 
sexual  harassment  “involving  inappropri- 
ate comments,  touchings  and  intimidation 
to  several  individuals”  who  were  female 
TDCJ  employees. 

He  received  five  years  deferred  ad- 
judication for  the  felony  charge,  a year’s 
probation  on  each  of  the  misdemeanors  and 
a $7,000  fine.  The  ex-prison  chief  must  also 
receive  psychiatric  counseling  and  sexual 
therapy  evaluations;  however,  he  will  not  be 
required  to  register  as  a sex  offender. 


noon  on  Monday,  a nurse  finally  reported 
the  vomiting.  Vaughn  was  diagnosed  with 
heat  exhaustion  and  adverse  reaction  to 
the  medication;  he  was  moved  to  another 
cell,  where  he  died  of  dehydration  and 
gastroenteritis  the  next  morning. 

Vaughn’s  estate  filed  suit  alleging 
Moskowitz  had  failed  to  examine  Vaughn 
before  prescribing  the  medications  and  had 
relied  on  untrained  staff  to  make  diagnoses 
and  prescribe  medicines.  He  also  allegedly 
failed  to  examine  Vaughn  on  Monday  after 
having  been  informed  of  his  condition,  in- 
stead relying  on  social  workers  and  guards 
to  handle  the  medical  problem. 

On  June  14,  2006,  after  more  than  a 
day’s  deliberation,  a federal  jury  found  in 
favor  of  Vaughn’s  estate  and  awarded  $2 


Also,  under  Texas  law,  if  Buentello 
successfully  completes  his  five-year  de- 
ferred adjudication,  the  felony  charge  will 
not  go  on  his  record. 

According  to  prosecutor  David  Weeks, 
“This  plea  bargain  finally  vindicates  the 
victims  who  for  so  long  were  trapped  in 
an  intimidating  work  environment ...  [and] 
also  serves  as  a victory  against  all  those 
who  knew  of  Mr.  Buentello’s  conduct  but 
consciously  disregarded  it.” 

TDCJ  spokeswoman  Michelle  Lyons, 
presumably  with  a straight  face,  com- 
mented that  “TDCJ  has  zero-tolerance 
policy  regarding  sexual  harassment.”  FJ 

Source:  Austin  American- Statesman,  As- 
sociated Press 
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million  for  conscious  pain  and  suffering 
and  $3  million  in  punitive  damages.  The 
estate  was  represented  by  Southfield  at- 
torney Robert  M.  Giroux,  Jr.,  who  said  the 
estate  had  already  settled  with  the  other 
defendants  - including  nurses,  guards  and 
a social  worker  (that  settlement,  in  the 
amount  of  $600,000  including  attorney 
fees,  was  approved  in  December  2005 
when  Vaughn’s  estate  was  represented  by 
the  law  firm  of  Fieger,  Fieger,  Kenney  & 
Johnson,  RC). 

On  September  22,  2006,  judgment 
was  entered  by  the  Court  in  the  amount  of 
$1.5  million  for  past  non-economic  dam- 
ages ($2  million  less  a setoff),  $3  million 
in  punitive  damages  and  $752,748.46  in 
interest  through  Aug.  1 , 2006,  for  a total 
of  $5.25  million. 

Moskowitz  has  appealed  the  jury  ver- 
dict to  the  Sixth  Circuit;  Vaughn’s  estate 
cross-appealed  on  the  judgment  order  and 
various  pre-trial  orders.  On  February  15, 
2007,  the  Court  awarded  attorney  fees  to 
Mr.  Giroux  in  the  amount  of  $45,420.00 
plus  $29,682.85  in  costs.  See:  Gibson  v. 
Moskowitz,  USDC  WD  MI  (Southern 
Division),  Case  No.  I:2003cv00053.  PJ 
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California  Lifers’  Parole  Reversals  Tossed  by  Two  State  Appellate  Courts 


An  infirm,  82-year-old  lifer’s  rever- 
sal by  Governor  Schwarzenegger 
of  the  Board  of  Parole  Hearing’s  (BPH) 
grant  of  parole  was  itself  overturned  by  the 
California  Court  of  Appeal.  The  Second 
Appellate  District  found  there  was  a lack 
of  “some  evidence”  that  the  crimes  were 
“atrocious,”  and  rejected  the  Governor’s 
contention  that  the  prisoner’s  late  accep- 
tance of  responsibility  justified  denial  of 
parole.  Separately,  the  Governor’s  reversal 
of  a first-degree  murderer’s  BPH  grant  of 
parole  was  rejected  by  the  First  Appellate 
District.  In  both  cases  the  California  Su- 
preme Court  denied  petitions  for  review 
and  requests  for  depublication. 

Wen  Lee  pled  guilty  in  1989  to 
second  degree  murder  and  attempted 
premeditated  murder,  with  two  firearm 
enhancements.  He  was  sentenced  to 
concurrent  terms  of  17  years  to  life  for 
the  murder  and  7 years  to  life  for  the  at- 
tempted murder.  In  2005  the  BPH  found 
him  suitable  for  parole,  noting  his  psycho- 
logical reports  of  “little  risk  of  recidivism” 
and  “very  low  risk  of  violence  in  the  com- 
munity.” The  Governor  reversed  the  BPH, 
citing  that  Lee’s  crimes  were  “atrocious” 
and  beyond  “the  minimum  necessary  to 
sustain”  his  convictions.  Additionally,  the 
Governor  stated  that  Lee’s  acceptance  of 
responsibility  was  “too  recent.” 

The  Court  noted  that  Lee’s  prison 
record  was  spotless  and  that  he  suffered 
total  disability  from  diabetes,  heart  disease 
and  blindness,  and  that  he  was  wheelchair- 
bound.  Lee’s  life  expectancy  was  estimated 
at  perhaps  one  year.  In  any  event,  if  Lee 
were  paroled  he  would  be  deported  to  his 
native  China. 

The  Court  focused  on  Lee’s  current 
propensity  for  dangerousness.  Important- 
ly, it  concluded  that  denial  of  parole  must 
come  not  from  evidence  supporting  the 
Governor’s  “reasons,”  per  se,  but  rather 
must  devolve  from  evidence  in  the  record 
that  Lee’s  release  would  “unreasonably 
endanger  ...  public  safety.”  Looking  to 
the  record,  the  Court  first  found  that  Lee’s 
crimes  were  not  particularly  “atrocious”; 
that  is,  they  were  “more  commonplace 
than  egregious,”  and  that  his  conduct  was 
no  more  than  necessary  to  commit  his 
crimes.  As  to  the  timing  of  his  acceptance 
of  responsibility,  the  Court  held  that  “[s]o 
long  as  Lee  genuinely  accepts  responsibil- 
ity, it  does  not  matter  how  longstanding 
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or  recent  it  is.” 

Accordingly,  the  appellate  court 
granted  Lee’s  habeas  petition  and  ordered 
that  he  be  released,  rather  than  have  his 
case  resubmitted  to  the  Governor,  citing 
In  re  Scott,  133  Cal.App.4th  573,  34  Cal. 
Rptr.3d  905  (Cal.App.  1 Dist.  2005),  re- 
view denied.  Lee  was  subsequently  released 
on  parole.  See:  In  re  Lee,  143  Cal.App. 4th 
1400,  49  Cal.Rptr.3d  931  (Cal.App.  2 
Dist.  2006). 

Jeffrey  Elkins  was  convicted  of  first- 
degree  murder  in  a 1979  baseball  bat 
slaying  in  a drug-related  San  Francisco 
Bay  Area  murder-robbery,  after  which 
Elkins  put  the  still-living  victim  in  his  car’s 
trunk,  only  to  dump  him  the  next  day  for 
dead  near  Nevada.  He  then  robbed  his 
victim’s  storage  locker  and  a girlfriend’s 
house  and  fled  to  Montana  and  Washing- 
ton states  before  being  caught.  Elkins  did 
not  disclose  the  location  of  the  by-then 
animal-eaten  body  until  after  his  con- 
viction ten  months  later,  to  the  victim’s 
family’s  great  detriment,  and  then  “didn’t 
show  remorse.” 

In  his  11th  parole  hearing  in  March 
2005,  the  BPH  found  him  suitable  for 
parole.  They  did  so  in  spite  of  Elkins’  pre- 
prison history  of  drug  use  and  drinking, 
and  the  fact  that  he  was  on  probation  for 
burglary  at  the  time  of  the  murder  with  a 
pending  charge  of  grand  theft.  His  recent 
in-prison  record  was  good,  including  as- 
sisting a guard  who  had  fallen  out  of  a 
tree  while  spying  on  prisoners  working 
in  the  industries  building  where  Elkins 
worked.  Prison  psychologists  rated  his 
future  violence  potential  in  “the  medium 
to  low  range.” 

The  Governor  reversed  the  Board.  He 


Prison  guards  are  among  the  393 
employees  of  Management  and 
Training  Corporation  (MTC),  a company 
that  shorted  $169,105  in  wages  for  work 
performed. 

MTC  employs  more  than  2,000  work- 
ers at  24  Job  Corps  Centers  and  six  prisons 
around  the  nation.  The  company  was  the 
target  of  an  investigation  by  the  United 
States  Department  of  Labor’s  Wage  and 
Hour  Division,  for  compliance  with  the 


recited  the  events  of  the  crime  and  opined 
that  Elkins  would  remain  a danger  to  soci- 
ety if  released,  based  upon  the  severity  of 
the  offense.  Elkins  filed  a habeas  petition 
asserting  that  “some  evidence”  did  not 
support  the  Governor’s  reasons  for  re- 
versal; specifically,  the  Governor’s  finding 
that  Elkins’  statements  of  remorse  were 
“too  recent  to  warrant  parole”  and  the 
Governor’s  finding  that  the  murder  was 
“especially  heinous,  atrocious  or  cruel.” 

As  to  the  recentness  of  remorse, 
the  Court  observed  that  Elkins’  remorse 
already  had  been  demonstrated  12  years 
earlier,  thus  “some  evidence”  did  not 
support  the  Governor’s  determination. 
And  regarding  the  Governor’s  argument 
in  court  that  Elkins  could  have  robbed 
his  victim  without  hitting  him  repeatedly 
with  the  baseball  bat,  the  Court  reasoned 
that  Elkins  was  committed  for  murder,  not 
robbery,  and  that  rendered  the  Governor’s 
reasoning  a violation  of  due  process  of 
law. 

Accordingly,  the  appellate  court  va- 
cated the  Governor’s  reversal  and  ordered 
Elkins’  immediate  release  on  parole.  On 
February  7,  2007  the  California  Supreme 
Court  denied  the  Governor’s  petition  for 
review  in  Elkins  and  his  requests  to  have 
the  appellate  opinions  in  Elkins  and  Lee 
depublished.  The  main  significance  of  the 
Elkins  ruling  is  that  if  his  crime  did  not 
meet  the  BPH’s  definition  of  “exception- 
ally heinous,  atrocious  or  cruel,”  most 
other  lifers  should  be  able  to  gain  court 
relief  from  governor-parole  reversals 
based  upon  this  arguably  unconstitution- 
ally ambiguous  basis.  See:  In  re  Elkins,  144 
Cal.App.4th  475, 50  Cal.Rptr.3d  503  (Cal. 
App.  1 Dist.  2006). 


Fair  Labor  Standards  Act. 

Under  supervision  of  the  Labor  De- 
partment, MTC  conducted  a companywide 
self-audit  which  found  that  393  employees  at 
five  locations  in  Utah,  Indiana,  Ohio  and  New 
Mexico,  were  not  paid  for  all  hours  worked. 
On  December  16,  2005,  the  Labor  Depart- 
ment announced  that  MTC  reimbursed  those 
employees  $169,105  in  back  wages.  PI 

Source:  Deseret  Morning  News 
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Move  From  Texas  Legislator  To  Lobbyist  Poses  Ethical  Question 


After  serving  12  years  in  the  Texas 
Legislature  state  Representative 
Ray  Allen  resigned  citing  financial  difficul- 
ties. “I  simply  cannot  afford  to  serve  on  a 
$600-a-month  salary  with  no  other  source 
of  income,”  said  Allen. 

Allen  has  since  overcome  his  finan- 
cial woes  working  as  a lobbyist  for  some 
of  the  same  companies  that  solicited  his 
support  as  a politician.  These  companies 
have  boosted  Allen’s  income  to  somewhere 
between  $230,000  and  $484,000  a year. 

Equally  surprising  are  the  alli- 
ances Allen  has  made  in  his  transition 
form  lawmaker  to  lobbyist.  Jeff  Heckler 
once  served  as  treasurer  for  the  Austin 
conservation  group  Save  Our  Springs 
(SOS).  In  2003  Allen  supported  House 
Bill  2130  which  would  have  undermined 
water  quality  controls  for  both  the  city 
of  Austin  and  the  nearby  Sunset  Val- 
ley community.  SOS  was  instrumental 
in  defeating  the  bill.  The  group  pressed 
state  lawmakers  to  oppose  the  move,  by 
Chevron  Corp.,  to  transport  gas,  through 
an  old  pipeline,  over  the  city’s  watersheds. 
As  a lawmaker  Allen  joined  a losing  effort 
to  oppose  SOS.  Now  Allen  and  Heckler 
have  teamed  up  in  a variety  of  causes  and 
Sunset  Valley  employs  both  Heckler  and 
Allen  as  lobbyists  in  their  behalf. 

Asked  in  an  interview  how  he  and 
Allen  came  to  be  partners  given  their  op- 
posing environmental  views  Heckler  said, 
“We’re  not  working  in  any  environmental 
stuff.  We’re  mostly  working  on  Correc- 
tions stuff.” 

In  2003  Allen  was  chairman  of 
the  House  Corrections  Committee. 
Even  then  he  was  active  in  lobbying 
out-of-state  for  private  prison  interests. 
National  Correctional  Industries  Asso- 
ciation is  one  of  his  clients.  Allen  claims 
that  NCIA  focuses  on  prison  labor, 
not  privatization,  even  though  two 
of  its  members  are  major  private  prison 
companies. 

Scott  Gilmore  is  one  of  Allen’s  lobby 
partners.  He  is  also  Allen’s  former 
legislative  chief  of  staff.  The  two 
work  together  in  support  of  Chevron 
USA,  Bottom  Line  Utility  Solutions,  Inc., 
Vanguard  Electronics,  LLC  and  City  of 
Sunset  Valley. 

When  Gilmore  left  Allen’s  staff,  in 
2004,  he  founded  the  SEG  Strategic  Alli- 
ances lobbying  firm.  Not  surprisingly,  his 
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leading  clients  were  the  same  ones  repre- 
sented when  he  worked  for  Allen. 

Gilmore  is  also  under  contract  to 
Heckler’s  lobby  firm  the  Solutions  Group. 
Last  year  the  two  lobbied  for  AT&T 
Inmate  Calling  Services.  Income  from 
prisoner  phone  calls  has  been  the  source 
of  heated  controversy  in  the  past  with 
a major  portion  of  the  money  from  the 
collect  calls  going  into  the  pockets  of  the 
state.  That  bill  became  law  this  year. 

Gilmore  and  Heckler  also  partner  the 
promotion  of  Alantic  Shores  Healthcare 
a mental  health  company  owned  by  the 
GEO  Group  Inc.  GEO  is  the  second  larg- 
est private  prison  operator  in  the  world 
and  used  to  operate  under  the  name 
Wackenhut  Corrections. 

Gilmore  also  represents  the  Keefe 
Group,  the  largest  supplier  of  prison 
commissaries  in  the  U.S.  He  also  recently 
contracted  with  CentraCore  Properties  a 
prison-for-profit  investor. 

Gilmore’s  reunion  with  Allen  has 
some  people  questioning  the  integrity  of 
influence  peddling  by  former  politicians. 
But  the  thin  line  between  public  service 
and  self-serving  interests  is  not  a new 
subject  for  Allen. 

In  1995,  Allen  came  under  scru- 
tiny from  the  Houston  Chronicle  after 
he  successfully  chaired  legislation  that 
allowed  Texas  citizens  to  carry  concealed 
handguns  providing  they  had  received 
proper  training.  Then,  he  opened 
the  Academy  for  Firearms  Training 
in  Grand  Prarie, 

Texas. 

In  2005  Al- 
len garnered  the 
support  of  the  six 
members  of  the 
Corrections  Com- 
mittee to  promote  a 
bill  that  would  allow 
Bottom  Line  Utility 
Solutions  to  install 
water  conservation 
devices  in  Texas 
prisons.  The  lobby- 
ists hired  by  Bottom 
Line  were  none  oth- 
er than  Heckler  and 
Gilmore. 

The  Bottom 
Line  bill  was  ap- 
proved too  late  in 


the  session  to  move  to  the  Senate.  Put  they 
are  back  again  in  2007  with  a third  lobby- 
ist - you  guessed  it  - Ray  Allen.  Allen, 
Gilmore  and  Heckler  have  split  profits 
upward  of  $1  million  since 

Allen  left  the  Texas  legislature.  Some 
have  suggested  the  revolving  door  between 
legislating  and  lobbying  be  closed. 

But  that  would  require  a law  to  be 
passed  by  the  same  legislators  that  hope 
to  someday  be  lobbyists  themselves. 

“We  support  a two-year  cooling-off 
period  before  lawmakers  can  enter  the 
lobby,”  says  Tom  “Smitty”  Smith  of  Texas 
Public  Citizen.  “Lawmakers  who  grease 
a corporation’s  bottom  line  today  should 
not  have  their  own  bottoms  greased  by  that 
same  corporation  tomorrow.”  PI 

Source:  Texas  Observer 
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Satellite  Surveillance  Approved  For  Wisconsin  Sex  Offenders 


Tracking  sex  offenders  just  cost 
Wisconsin  taxpayers  millions  of 
dollars  and  ensures  that  citizens  will  pay 
millions  more  every  year. 

Governor  Jim  Doyle  signed  a bill  on 
May  22, 2006  that  requires  GPS  monitor- 
ing for  certain  child  molesters.  The  vote  to 
implement  lifetime  tracking  was  approved 
by  a unanimous  vote  of  90-0  in  the  state 
senate.  What  cannot  be  agreed  on  is  how 
much  the  program  will  actually  cost  or  how 
many  people  will  be  tracked. 

The  Wisconsin  Journal- Sentinel  web- 
site posted  figures,  on  September  17, 2006, 
giving  a two  year  cost  of  $3.5  million  to 
track  875  paroled  prisoners.  On  Septem- 
ber 19, 2006  the  same  website  posted  a two 
year  cost  of  $23.7  million  to  track  over 
1,500  parolees  for  the  first  two  years. 

Author  of  the  bill.  Rep.  Scott  Suder, 
R-Abbotsford,  says  that  the  cost  of 
implementing  the  bill  has  been  “clearly 
over  inflated.”  Suder  says  that  the  GPS 
system  can  also  be  used  to  handle  other 
departmental  duties  which  will  save  the 
state  money.  He  also  recommends  that 
those  being  tracked  be  charged  with  some 
of  the  cost. 

“There’s  a cost  for  having  additional 
monitoring  and  housing  individuals  who 
are  deemed  sexually  violent,  but  I will  be 
the  first  in  line  to  find  money  to  keep  those 
individuals  behind  bars.” 

Rep.  Dean  Kaufert,  R-Neenah,  calls 
the  measures  “extreme”  but  necessary  to 
protect  the  public. 

Suder  and  Dean  mimic  the  mantra, 
familiar  for  most  of  this  legislative  session, 
calling  for  increased  punishment  for  sex 
offenders.  However,  the  inflated  punitive 
measure  comes  at  a time  when  all  other 
agencies  have  been  requested  to  decrease 
their  budgets  by  10  percent. 

Among  those  being  asked  to  trim 
budget  dollars  are  health  care  programs 
for  the  working  poor,  the  elderly  and  the 
disabled. 

Helene  Nelson,  secretary  of  the 
Department  of  Health  and  Family  Ser- 
vices (DHFS)  points  out  that  the  requested 
reductions  come  at  a time  when  Medicaid 
programs  are  growing  and  federal  dollars 
are  declining. 

Wording  for  the  new  bill  targets  sex 
offenders  who  assault  children  under  12 
or  those  who  use  threats  of  violence  dur- 
ing a child-related  sex  offense.  Legislation 
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was  also  passed  to  increase  penalties 
for  sex  offenders  and  to  expand  the 
definition  of  the  phrase  “sexually  violent 
person.”  The  new  definition  would  re- 
quire an  extra  $3.7  million  in  funding 
for  the  DHFS. 

Prisoners  under  the  new  monitoring 
law,  who  are  released  to  parole,  proba- 
tion or  extended  supervision  would 
be  required  to  wear  the  satellite  monitors 
for  life.  The  only  exception  is  made  for 
prisoners  who  can  apply  to  be  taken  off 
the  monitor  20  years  after  their  parole, 
probation  or  supervision  is  completed. 

Conservative  estimates  put  the  im- 
mediate cost  at  $1.2  million  to  track  285 
releasees  the  first  year  and  $2.3  million  to 


Michael  Faman,  40,  chief  counsel 
for  the  Pennsylvania  DOC,  re- 
signed from  his  job  after  he  was  involved  in  a 
hit-and-run  accident  in  his  state  car.  Faman 
had  been  drinking  heavily  when  he  ran  into 
the  back  of  Tamara  Hughes’  minivan  on 
November  8,  2006.  Hughes,  seven  months 
pregnant,  was  returning  home  from  the  hos- 
pital after  receiving  an  ultrasound.  She  was 
accompanied  by  her  mother,  Cindy  McGee, 
her  three  children  and  a friend. 

After  the  collision  Farnan  did  not  stop. 
Instead,  he  crossed  the  road  and  drove  over 
some  shrubs  before  continuing  down  Route 
15.  According  to  one  witness  Faman  then 
exited  at  State  Hill  Road,  ran  a stop  sign 
and  almost  hit  another  vehicle. 

A second  witness  followed  Farnan  to 
the  Camp  Hill  State  Correctional  Institu- 
tion, where  he  parked  his  car  and  managed 
to  pull  some  of  the  branches  out  from 
underneath  it.  Farnan  called  his  wife  to 
come  get  him  and  then  returned  to  the 
scene  almost  an  hour  later.  After  inquir  ing 
about  the  occupants  of  Hughes’  vehicle, 
Farnan  told  police  he  did  not  initially 
realize  that  he  had  hit  anyone. 

Farnan  was  arrested  after  he  stag- 
gered so  badly  that  he  could  not  complete 
the  field  sobriety  test.  Police  said  the  gum 
he  was  chewing  did  little  to  mask  the  “one 
beer”  Farnan  initially  admitted  to  drink- 
ing. He  later  claimed  to  have  had  several 
beers.  A subsequent  test  showed  Farnan’s 
blood  alcohol  level  was . 149  - almost  twice 


track  an  additional  570  the  second  year. 
However,  at  least  one  alternative  reports 
that  the  first  and  second  year  numbers 
are  actually  581  and  956  releasees  respec- 
tively. 

Despite  the  increased  costs,  sex 
offender  bills  are  enjoying  bipartisan  sup- 
port. Rep.  Anthony  Staskunas,  D-West 
Allis,  contributed  wording  that  restricted 
locations  where  the  most  violent  sex  of- 
fenders could  live. 

Assembly  Speaker  John  Gard,  R- 
Peshtigo,  called  for  a study  that  would 
follow  up  location-related  problems  with 
parolees  reentering  the  community.  IH 

Source:  Journal  Sentinel 


the  legal  limit  of  .08. 

Hughes’  12-year-old  daughter  suf- 
fered torn  ligaments  in  her  back.  All  three 
children,  including  her  5 and  6-year-old 
sons,  suffered  back  and  neck  injuries. 

“It  upset  me  very  much  that  anyone 
could  have  left  the  scene  of  the  accident. 
It  upset  me  even  more  to  know  that  we 
are  taxpaying  citizens  paying  for  him  to 
ride  around  in  a state  car  drunk  and  hit- 
ting people  and  leaving....  What  kind  of 
people  are  we  hiring  for  these  positions 
or  what  kind  of  people  are  we  placing  in 
these  positions  in  our  society?  It’s  pretty 
distressing,”  said  Ms.  McGee. 

The  former  chief  counsel  is  charged 
with  driving  under  the  influence,  failure  to 
give  information  and  render  aid,  having 
an  accident  involving  death  or  personal 
injury,  two  counts  of  failing  to  obey  a 
traffic  control  signal,  and  careless  driving 
and  duties  at  stop  signs. 

On  May  4, 2007,  Cumberland  County 
District  Judge  Charles  A.  Clement,  Jr.  or- 
dered Farnan  to  stand  trial  on  the  charges. 
Although  Farnan’s  attorney  argued  that 
Farnan  had  fallen  asleep  at  the  wheel  and 
only  awoke  after  the  accident,  Judge  Clem- 
ent found  that  Faman’s  actions  of  speeding 
from  the  scene  and  running  a stop  sign 
demonstrated  “consciousness  of  guilt.” 

Farman  is  free  without  bond  pending 
his  trial. 

Source:  Patriot  News 
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Tennessee  DOC’s  Double  Standard 


The  Tennessee  Department  of  Cor- 
rection (TDOC)  applies  a double 
standard  to  ethical  violations  committed 
by  its  employees  and  those  committed 
by  prisoners.  TDOC  staff  who  commit 
ethical  violations  are  typically  reassigned. 
Even  when  fired,  they  have  been  rehired 
days  later.  Prisoners,  on  the  other  hand, 
are  fired  from  their  institutional  jobs  and 
classified  to  higher  security  levels  for 
minor  lapses. 

Daniel  D.  Erickson,  45,  is  an  attor- 
ney serving  an  eight-year  prison  sentence 
for  attempting  to  hire  a hit  man  to  kill 
his  wife.  On  March  1,  2005,  while  in  a 
work-release  program,  Erickson  landed 
a job  with  the  Tennessee  Emergency 
Management  Agency  (TEMA)  as  an 
administrative  services  assistant.  His  job 
was  to  determine  whether  policies  were 
followed  and  he  was  one  of  several  people 
to  sign  off  on  purchase  orders.  Erickson 
had  an  annual  salary  of  $26,000  - excep- 
tional for  that  job  classification. 

TEMA  is  part  of  the  Tennessee 
Military  Department,  headed  by  state 
National  Guard  Maj.  Gen.  Gus  Hargett, 
Jr.  On  February  23,  2005,  Gen.  Hargett 
won  an  exemption  to  pay  guidelines  for 
Erickson  by  contacting  Personnel  Com- 
missioner Randy  Camp  and  extolling 
Erickson’s  Juris  Doctorate  degree,  real 
estate  law  practice,  job  responsibilities 
and  work  performance.  TEMA  director 
James  Bassham  told  the  Tennessean,  a 
Nashville  newspaper,  that  Erickson  “was 
doing  a fine  job  for  us”  and  called  him  a 
model  employee. 

TEMA  had  issued  Erickson  a cell 
phone  and  a state  vehicle  so  he  could  go  to 
the  post  office  and  act  as  a courier  between 
TEMA’s  two  Nashville  offices.  The  TDOC 
had  approved  his  use  of  the  vehicle  but  not 
a cell  phone.  An  anonymous  tip  led  the 
TDOC  to  investigate  Erickson’s  use  of  the 
phone  and  vehicle;  the  investigation  found 
that  Erickson  drove  to  unauthorized 
destinations.  Also,  for  a time,  Erickson 
had  access  to  a gun  safe  in  a TEMA  of- 
fice, though  there  was  no  indication  that 
Erickson  tried  to  gain  access  to  the  weap- 
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ons.  The  guns  were  moved  once  officials 
became  aware  of  the  situation. 

Following  the  TDOC’s  investigation, 
Erickson  was  moved  to  a more  secure 
facility  and  TEMA  fired  him.  Erickson’s 
next  parole  hearing  is  in  September  2007 
and  he  is  scheduled  for  release  in  late 
2008. 

The  TDOC  treats  its  staff  very  dif- 
ferently. TDOC  purchasing  director  Nola 
Butler  engaged  in  a romantic  relationship 
with  Martin  Jennen,  president  of  Ameri- 
can Commissary  Supply  US,  a vendor 
company.  The  relationship  began  months 
before  Jennen’s  company  was  awarded,  in 
October  2005,  a contract  to  supply  peanut 
butter,  tuna,  toothpaste  and  other  items  to 
TDOC  prisoners.  Butler  was  the  TDOC’s 
liaison  to  the  state’s  General  Services 
Department,  which  awarded  and  over- 
saw the  contract.  Butler  had  notified  her 
superiors  of  her  relationship  with  Jennen 
weeks  before  the  contract  was  awarded 
yet  no  action  was  taken  until  May  2006, 
when  TDOC  Commissioner  George  Little 
initiated  a search  for  a new  purchasing 
director.  Little  noted  there  was  no  rule  or 
policy  that  prohibited  a state  employee 
from  dating  a state  contractor. 

Megan  Barry,  a corporate  ethicist 
and  Metro  Ethics  Commission  member, 
called  it  a “no-brainer”  to  immediately 
remove  Butler  from  any  involvement  with 
the  contract.  Butler  was  involved  in  meet- 
ings to  discuss  the  contract  as  late  as  June 
2006.  The  contract  was  canceled  on  July 
31,  2006  due  to  poor  performance;  coin- 
cidentally, the  Tennessean  had  requested 
records  related  to  the  contract  only  six 
days  prior  to  the  cancellation. 

Butler,  a 28-year  employee,  was  not 
punished;  she  was  reassigned  to  a cor- 
rectional program  director  position  until 
her  retirement. 

During  the  summer  of  2006,  Tennes- 
see proposed  a $10  million  expansion  to 
the  Metro  Detention  Facility  in  Antioch. 
The  project  was  abandoned,  but  Metro 
continued  to  plan  for  expansion.  Don 
Stoughton,  Metro’s  correction’s  consul- 
tant, was  paid  $2.5  million  in  state  funds 
to  review  the  expansion.  Tennessee’s 
Select  Oversight  Committee  on  Correc- 
tions dropped  its  probe  of  the  Stoughton 
contract  after  Ending  no  impropriety  even 
though  the  state  comptroller  testified  that 
80  percent  of  the  payments  were  made 


without  proper  state  authorization.  Fur- 
thermore, nobody  seemed  to  know  what 
benefit  the  state  received  for  its  money. 
State  Sen.  Doug  Jackson  was  annoyed  by 
the  deal,  but  saw  no  way  to  recoup  any  of 
the  fees.  The  Committee  will  focus  instead 
on  monitoring  future  payments  to  Metro 
more  carefully. 

An  anonymous  complaint  triggered  a 
June  2006  Tennessee  Bureau  of  Investiga- 
tion (TBI)  inquiry  into  TDOC  director  of 
internal  affairs  Don  Dunaway  and  spe- 
cial-agent-in-charge  Joe  Vernon.  The  TBI 
found  pornographic  and  racially  offensive 
e-mails  on  Dunaway’s  and  Vernon’s  state 
laptop  computers.  The  two  admitted  to 
TDOC  Commissioner  Little  that  they’d 
sent  and  received  the  e-mails  while  on 
duty.  Their  job  duties  had  included  in- 
vestigating allegations  of  inappropriate 
workplace  behavior,  including  sexual 
harassment.  Dunaway  and  Vernon  were 
fired  on  September  8,  2006. 

Dunaway  landed  on  his  feet,  however. 
Three  days  after  the  firing,  Commissioner 
Little  rehired  him  as  a lieutenant  at  a 
prison  in  Pikesville.  Dunaway  was  fired  a 
second  time  after  the  Tennessean  inquired 
about  his  re-employment;  however,  he  was 
rehired  again  in  March  2007  as  an  entry- 
level  guard  at  the  Southeast  TN  State 
Regional  Corr.  Facility.  “He  is  being  re- 
hired in  a position  that’s  non-supervisory, 
an  entry-level  position,”  stated  TDOC 
spokesperson  Dorinda  Carter.  “He  won’t 
have  access  to  the  Internet.”  She  said  there 
was  no  state  rule  that  prohibited  rehiring 
a former  employee  who  had  been  hied  for 
misconduct. 

Sexual  harassment  has  been  a con- 
tinuing problem  at  the  TDOC:  Former 
TDOC  Commissioner  Quentin  White 
resigned  in  July  2005  amid  a furor  over  his 
promotion  of  an  administrator  who  had 
sexually  harassed  co-workers  and  allega- 
tions of  White’s  own  sexual  harassment. 
[See  PLN,  Feb,  2006]. 

The  TDOC  is  quick  to  punish  prison- 
ers but  loathe  to  discipline  its  own  staff 
members,  and  the  department  is  oblivious 
to  employees’  ethical  violations  until  ques- 
tions are  raised  by  newspaper  reporters. 
As  Metro  Ethics  Commission  member 
Barry  told  Brad  Schrade  of  the  Tennes- 
sean, “People  just  don’t  get  it.”  P 

Sources:  Tennessean,  Nashville  City  Paper 
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Temporary  Restraining  Order  Suspends  California’s 
Sex  Offenders’  Housing  Banishment  Law 


The  U.S.D.C.  (N.D.  Cal.)  issued 
a Temporary  Restraining  Order 
(TRO)  on  November  8, 2006,  the  same  day 
California  voters  approved  state  Proposi- 
tion 83  (“Jessica’s  Law”),  which  suspended 
that  portion  of  the  new  law  (Penal  Code  § 
3003.5)  that  banned  registered  sex  offend- 
ers from  residing  within  2,000  feet  of  a 
school  or  park  frequented  by  children. 

Former  sex  offender  John  Doe,  whose 
behavior  for  the  past  20  years  since  his 
release  from  prison  was  unblemished,  hied 
suit  claiming  that  PC  § 3003.5,  as  applied 
to  him,  amounted  to  punishment  for  a 
past  crime,  in  violation  of  the  Ex  Post 
Facto  Clause  of  the  U.S.  Constitution. 
He  further  alleged  the  new  law  violated 
his  Fourteenth  Amendment  protection 
of  liberty  and  property  rights,  because  he 
would  be  irreparably  harmed  when  forced 
to  move  from  his  home. 

The  court  found  that  Doe’s  record 
as  a law-abiding,  productive  member  of 
the  community  and  his  liberty/property 
interests  outweighed  any  public  interest  in 
immediate  enforcement  of  PC  § 3003.5(b) 
and  (c)  during  pendency  of  his  litigation, 
and  that  he  had  demonstrated  a substantial 
likelihood  of  success  on  the  merits.  Ac- 
cordingly, the  court  granted  the  TRO  and 
set  the  matter  for  hearing  on  November 
27, 2006  to  consider  Doe’s  further  motion 
for  a preliminary  injunction. California 
Attorney  General  Bill  Lockyer  called  the 
law  only  “non-punitive”  and  opined  that 
it  “strengthens  community  safeguards 
against  child  molesters.”  Although  Lockyer 
initially  stated  that  he  would  apply  the  new 
law  retroactively,  he  changed  his  position 
two  weeks  later  and  said  that  the  law  would 


Photo  Department 


Lets  have  some  “FUN”  in  our  life  by 
using  our  creativities  and  imagination 
together.  We  offer  exciting  photo 
alteration  services  - combining, 
removing,  cloning,  changing 
background,  clothing  and  much  more. 
WE  also  offer  different  photo  reprint 
packages  for  your  photos  andyour 
artwork 

Send  $2.00  institution  check  I money 
order  or  6-first  class39  cents  stamps  for 
our  detailed  8 pages  - color  catalog  to: 
CHI-EY  INC  - photo  dept 
PO  BOX  829,  Hillsboro,  OR 97123 


by  John  E.  Dannenberg 

only  be  applied  prospectively.  Doe’s  San 
Francisco  attorney,  Dennis  Riordan,  said 
that  he  would  not  drop  Doe’s  suit  until 
Lockyer  agreed  in  writing  to  a settlement 
approved  by  the  court.  See:  Doe  v.  Schwar- 
zenegger, U.S.D.C.  (N.D.  Cal.)  C 066968 
JSW,  Order,  November  8,  2006. 

The  court  later  denied  a preliminary 

Louisville,  Kentucky, 
Imprisoned  Man 

A man  who  spent  seven  years  in 
prison  for  a rape  he  didn’t  com- 
mit will  receive  $3.9  million  from  the  city 
of  Louisville,  Kentucky,  according  to  a 
February  12,  2007  settlement  agreement. 

William  Gregory,  now  59,  was  con- 
victed in  1993  of  raping  one  woman 
and  attempting  to  rape  another.  He  was 
released  from  prison  in  2000  after  DNA 
analysis  excluded  him  as  the  donor  of 
hairs  found  in  a stocking  mask  used  by 
the  real  rapist. 

Gregory  claimed  in  a federal  lawsuit 
that  he  was  falsely  arrested  by  employees 
of  the  Louisville  Police  Department  and 
that  he  suffered  years  of  degradation  and 
humiliation  as  a result  of  their  actions. 

Gregory’s  local  counsel,  Larry  Si- 
mon, said  police  had  tricked  Gregory 


injunction  and  dismissed  the  case  when 
it  held  that  the  plaintiff  lacked  standing 
because  the  law  did  not  apply  retroactively 
to  people  convicted  of  sex  offenses  before 
the  law’s  enactment.  See:  Doe  v.  Schwar- 
zenegger, 476  F.  Supp.  2d  1178  (ED  CA 
2007)  and  Doe  v.  Schwarzenegger,  2007 
U.S.  Dist.  LEXIS  16244.  P 

Settles  with  Wrongly 
for  $3.9  Million 

into  participating  in  a one-on-one  witness 
identification  after  the  witness  had  failed 
to  pick  his  photo  from  a picture  array. 
Gregory  was  also  represented  by  Barry 
Scheck  at  the  Innocence  Project. 

Gregory,  who  is  the  hist  Kentuckian 
to  be  exonerated  through  DNA  testing, 
settled  with  the  state  for  $700,000  in  No- 
vember 2006.  That  settlement  stemmed 
from  claims  against  a state  police  forensic 
examiner  who  testified  against  him. 

Asked  what  he  would  say  to  the  real 
rapist  if  he  were  ever  caught,  Gregory 
answered,  “I  would  tell  him  that  he  owes 
me  seven  years  of  my  life.”  See:  Gregory  v. 
City  of  Louisville,  USDC  WD  KY,  Case 
No.  3:01-cv-00535-TBR.  PI 

Additional  Source:  The  Courier-Journal 
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More  Settlements  and  Verdicts  in  New  Hampshire 
False  Disciplinary  Charge  Case 


A federal  jury  in  New  Hampshire 
has  awarded  a total  of  $150,000 
to  two  former  prisoners  in  the  continuing 
saga  of  false  disciplinary  charges  by  a 
guard  at  the  Hillsborough  County  Jail. 

These  cases  stem  from  the  actions 
of  guard  Cesar  Rivas,  who  claimed  nine 
prisoners  surrounded  and  threatened  him 
on  July  14,  2002.  Those  nine  were  then 
“lugged  to  the  hole.”  Seven  of  the  pris- 
oners, represented  by  attorney  Michael  J. 
Sheehan,  later  filed  civil  rights  actions. 

Last  year  PLN  reported  a jury  award 
of  $20,000  in  one  of  those  cases,  involving 
former  prisoner  Jason  Surprenant.  [See: 
PLN,  June  2006,  pg.  26],  Also,  former 
prisoner  Antonio  King  prevailed  at  trial 
on  Jan.  30, 2006  but  was  awarded  only  $1 
in  nominal  damages  and  $500  in  puni- 
tive damages.  The  federal  district  judge 
ordered  a new  trial  on  damages,  saying 
King  had  suffered  real  harm  and  was  en- 
titled to  compensation.  On  June  7,  2007, 
a different  jury  awarded  King  $5,000.  See: 
King  v.  Rivas,  USDC,  Dist.  NH,  Case  No. 
l:04-cv-00356-SM.  Three  other  former 
prisoners  settled  for  undisclosed  amounts 
in  the  summer  of  2006. 

On  September  15, 2006,  a jury  award- 
ed the  final  two  prisoners  damages.  That 
verdict,  however,  determined  that  Rivas 
had  not  violated  the  prisoners’  due  pro- 
cess rights. 

The  jury  found  violations  meriting 
damages  because  of  the  insufficient  dis- 
ciplinary proceedings  and  conditions  of 
confinement  in  segregation.  Those  ver- 
dicts came  in  the  lawsuits  filed  by  plaintiffs 
Richard  West  and  Palacio  Paladin. 

After  being  taken  to  the  hole,  the 
plaintiffs  were  not  advised  of  the  reason 
for  their  segregation  for  5 to  10  days  after- 
wards. The  notification  of  charges  came 
by  a guard  coming  to  each  plaintiff’s  cell 
and  reading  a document  to  them.  They 
were  not  given  a copy  of  the  charges.  Two 
to  four  weeks  later,  guard  Terry  Pendleton 
presided  over  the  disciplinary  hearings. 
She  did  not  allow  the  plaintiffs  to  call 
witnesses,  present  evidence,  cross  examine 
witnesses  or  have  any  information  about 
the  jail’s  investigation.  After  being  found 
guilty  the  plaintiffs  were  sentenced  to  30 
days  segregation. 

The  jury  found  Pendleton  had  vio- 
lated Paladin  and  West’s  Fourteenth 
Amendment  rights.  They  awarded  each 
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plaintiff  one  dollar  in  nominal  damages 
and  $50,000  in  punitive  damages.  The  jury 
also  found  that  the  jail’s  superintendent, 
James  O’Mara,  had  violated  due  process 
by  the  unconstitutional  conditions  of  the 
jail’s  restricted  housing  unit  (RHU). 

While  held  in  the  RHU,  the  plain- 
tiffs literally  had  nothing:  They  were  not 
allowed  televisions,  radios,  reading  mate- 
rial of  any  kind,  writing  materials,  access 
to  their  legal  papers,  soap,  toothpaste, 
toothbrushes,  toilet  paper,  the  ability  to 
receive  or  send  mail,  use  of  a telephone,  or 
visits.  The  water  in  their  cells  was  turned 
off  for  long  periods  of  time,  preventing 
them  from  drinking  and  forcing  them  to 


On  October  23,  2006,  a federal 
jury  in  Illinois  awarded  a man 
who  had  been  falsely  convicted  of  rape 
$9,063,000. 

On  September  19,  1989,  Alejandro 
Dominguez  was  a 16-year  old  living  in  an 
apartment  complex  in  Waukegan,  Illinois, 
when  Lisa  Kraus,  33,  a resident  of  the 
same  apartment  complex  reported  that  she 
had  been  attacked  by  three  Hispanic  men 
and  raped  by  one  of  them  who  threatened 
her  in  English.  Waukegan  police  officers 
Paul  Hendley  and  John  Moran  investi- 
gated the  report.  They  asked  apartment 
complex  security  guard  Richard  McCand- 
less  if  any  Latinos  lived  in  the  complex.  He 
replied  that  Dominguez  lived  there. 

Despite  the  fact  that  he  did  not  match 
her  description  of  her  assailant  and  did 
not  speak  English,  they  showed  Kraus 
a photograph  of  Dominguez.  She  did 
not  identify  him  as  one  of  her  assailants. 
Nonetheless,  Hendley  had  McCandless 
bring  Dominguez  to  the  complex  security 
office  and  conducted  a “show-up”  (one- 
person  line  up)  for  Kraus.  They  told  Kraus 
that  Dominguez  was  “the  only  suspect” 
and  convinced  her  to  identify  him  as  her 
attacker  and  testify  thusly  at  trial. 

Dominguez  was  convicted  of  home 
invasion  and  aggravated  sexual  assault 
and  sentenced  to  nine  years  in  prison. 
After  almost  four  years  in  prison,  he 
was  released  on  parole,  but  had  to  reg- 


live  in  the  cell  with  their  own  urine  and 
excrement. 

For  those  conditions  the  jury  awarded 
Paladin  $50,000  in  compensatory  dam- 
ages, but  awarded  only  $1  to  West.  The 
jury  said  the  conditions  shocked  their 
conscience  and  were  not  legitimately  re- 
lated to  the  purpose  of  the  jail. 

While  attorney  Sheehan  successfully 
obtained  settlements  or  verdicts  for  seven 
prisoners  involved  in  this  incident,  the 
other  two  “melted  back  into  the  outside 
award.”  Certainly,  they  missed  out  on 
compensation  for  the  abuse  they  endured. 
See:  Paladin  v.  Rivas,  USDC,  Dist.  N.H., 
Case  No:  05-CV-00079-SM.  ¥* 


ister  as  a sex  offender. 

After  five  years  on  parole,  he  missed 
a registration  appointment,  was  jailed  and 
charged  with  attempted  failure  to  register 
as  a sex  offender.  He  pleaded  guilty  and 
was  sentenced  to  two  years  probation,  100 
hours  of  community  service  and  sex  of- 
fender therapy.  During  the  therapy,  he  was 
required  to  take  a lie  detector  test,  which 
showed  he  was  telling  the  truth  when  he 
denied  having  committed  the  crime. 

Three  years  later,  in  2001,  immigra- 
tion officials  initiated  proceeding  to 
deport  Dominguez  based  upon  his  false 
conviction.  Later  that  year,  Dominguez 
was  granted  post-conviction  DNA  testing 
that  conclusively  proved  his  innocence.  In 
2002,  a state  judge  overturned  his  home 
invasion,  aggravated  sexual  assault  and 
attempted  failure  to  register  as  a sex  of- 
fender convictions. 

Dominguez  filed  suit  in  federal  dis- 
trict court  pursuant  to  42  U.S.C.  § 1983 
against  the  city,  the  police  officers,  the  se- 
curity guard  and  the  rape  victim,  alleging 
the  police,  assisted  by  Kraus,  conspired  to 
falsely  convict  him  of  the  crimes.  The  jury 
awarded  Dominguez  $9,063,000  against 
Hendley,  now  a retired  police  lieutenant. 
Dominguez  was  represented  by  Chicago 
attorneys  Arthur  Loevy,  Jon  Loevy,  Mi- 
chael Kanovitz  and  Mark  Reyes.  See: 
Dominguez  v.  Hendlev,  USDC  ED  IL, 
Case  No.  04  C 2907.  til 


$9,063,000  Jury  Award  For  Illinois 
False  Rape  Conviction 

by  Matthew  T Clarke 
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Federal  Court  Continues  To  Enforce  Decade-Old  California 
Prison  Guards’  “Code-Of-Silence”  Ruling 


The  United  States  District  Court 
(N.D.  Cal.)  reviewed  progress 
on  its  11 -year-old  federal  court  remedial 
action  to  eliminate  a pernicious  code-of- 
silence  by  prison  guards  (most  notably  at 
the  California  Department  of  Corrections 
and  Rehabilitation’s  (CDCR)  supermax 
Pelican  Bay  State  Prison).  There,  investiga- 
tions of  excessive  use-of-force  complaints 
against  prisoners  had  been  stifled  by 
administration  policies  grounded  in  collu- 
sion between  the  Director  of  Corrections 
and  the  prison  guards’  union  (CCPOA). 
Specifically,  the  court  reviewed  an  August 
22,  2006  report  by  Special  Master  John 
Hagar  as  to  suspected  retrenchment  after 
the  prior  decade  of  agonizingly  reticent 
progress  towards  court-ordered  compli- 
ance, and  made  further  orders. 

The  court’s  initial  order  in  this  matter, 
in  1995,  found  unabashed  complicity  be- 
tween top  CDCR  officials  and  the  CCPOA 
that  literally  nurtured  the  insidious  twin 
events  of  guard  brutality  against  prison- 
ers and  officially-sanctioned  cover-up  by 
staff.  Culminating  in  both  criminal  convic- 
tions and  court  remedial  orders,  the  1995 
smack-down  was  nonetheless  vigorously 
resisted  by  CDCR  staff.  Special  Master 
John  Hagar,  along  with  the  state’s  lately 
reinvigorated  Inspector  General,  main- 
tained strong  watchdog  supervision  of 
the  court’s  orders. 

In  his  most  recent  report,  Hagar 
complained  of  perceived  regression  by 
the  parties,  most  notably  in  the  sudden 
resignations  of  two  outspoken  anti-code  - 
of-silence  Secretaries  of  Corrections  (Rod 
Hickman  and  Jeanne  Woodford)  in  a six- 
week  period  in  early  2006. 

After  an  October  5,  2006  hearing 
on  Hagar’s  report,  the  court  issued  its 
findings.  While  adopting  the  agreement 
between  the  CCPOA  and  CDCR  as  to 
new  investigative  policies  upon  a prisoner’s 
excess  use-of-force  complaint  [which  re- 
strict the  accused  guard  from  immediate 
access  to  underlying  documentation,  so 
as  to  avoid  manipulation  before  a formal 
hearing/resolution],  the  court  directed 
Hagar  to  continue  to  monitor  this  to  pre- 
vent backsliding.  The  court  accepted  the 
success  story  attached  to  the  Bureau  of 
Independent  Review,  an  adjunct  to  the 
Inspector  General’s  office  that  monitors 
each  such  complaint  in  real-time  as  it 
moves  through  the  resolution  process,  to 
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prevent  cheating.  Hagar  shall  further 
meet  with  the  parties  every  45  days 
to  closely  monitor  the  process,  and  report 
quarterly  to  the  court.  The  court  made  it 
very  clear  that  it  would  not  tolerate  any 
regression  to  code-of-silence  ways. 

Importantly  for  Hagar,  who  suspected 
disingenuous  pressure  on  Hickman  and 


The  Arizona  Legislator  and  Gov- 
ernor have  continued  exploiting 
the  “get  tough  on  poor  criminals”  band- 
wagon, enacting  SB  1444,  in  April,  2006, 
a law  that  requires  a life  sentence  for  any 
person  convicted  of  a third  violent  felony. 
That  law  prohibits  “suspension  of  sen- 
tence, probation,  pardon,  or  release  on 
any  basis  except  that  the  person  may  be 
eligible  for  commutation  after  the  person 
has  served  at  least  thirty-five  years.” 

The  law  applies  to  any  person 
convicted  of  a violent  felony  with  two 
previous  violent  felony  convictions  from 
separate  incidents.  The  law  does  pro- 
hibit inclusion  of 
convictions  on  the 
same  day  or  from 
the  same  series  of 
an  incident.  It  in- 
cludes as  violent 
felonies  crimes  of 
murder,  assault, 
rape,  arson,  and 
robbery.  It  also 
counts  convictions 
from  another  state 
within  a fifteen  year 
period,  excluding 
incarceration  time. 

The  most  fa- 
mous three  strike 
law  is  California’s, 
which  requires  a 
life  sentence  for 
conviction  of  any 
three  felonies.  By 
2004,  nearly  43,000 
California  prison- 
ers (more  than  one 
quarter  of  the  states 
entire  prison  popu- 
lation), were  serving 
sentences  under  that 
state’s  three-strikes 
law.  Washington 


Woodford,  the  court  ordered  a hear- 
ing in  December  2006  to  take  testimony 
from  both  to  determine  what  caused  their 
resignations.  Hagar’s  next  report  and 
recommendation  to  the  court  is  due 
January  31,  2008.  See:  Madrid  v.  Til- 
ton [formerly  Gomez],  C90-3094  TEH, 
Order,  November  16,  2006.  P^ 


state  enacted  the  first  three  strikes  law  in 
1993.  Arizona  had  previously  enacted  a 
three  strikes  law,  as  well. 

Critics  argue  that  such  laws  hold  pris- 
oners beyond  the  years  they  are  likely  to 
reoffend  and  victimize  people.  The  result 
is  warehousing  elderly  prisoners,  sad- 
dling taxpayers  with  the  cost  of  feeding, 
housing  and  medically  caring  for  them. 
For  proponents  of  the  prison  industrial 
complex,  its  just  another  cog  to  expanding 
the  business.  P^ 

Source:  The  Arizona  Republic;  Arizona 
Senate  Bill  1444 
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San  Francisco  Civil  Grand  Jury  Cites  Continuing  Jail  Deficiencies 


In  November  2005,  the  jurors  of 
the  San  Francisco  Grand  Jury 
inspected  city  and  county  jails  and  found 
longstanding  unremediated  problems  of 
inadequate  budgets,  staffing  shortages, 
overcrowding  and  high  (40%)  recidivism 
rates.  The  Jury  recommended  that  over- 
crowding and  physical  plant  problems  be 
promptly  cured,  staffing  of  the  Sheriff’s 
Department  be  increased  and  that  a 
coordinated  approach  to  post-release 
prisoner  services  be  undertaken  to  reduce 
recidivism. 

The  Jury’s  data  collection  came  from 
reviews  of  prisoner  grievances,  meal  menus 
and  prisoner  orientation  handbooks,  fol- 
lowed by  a one-day  inspection  of  seven 
of  the  ten  facilities.  Jurors  were  served  a 
prisoner  lunch  and  interviewed  random 
prisoners  at  each  lockup.  They  noted  that 
the  jails  housed  2,200  prisoners,  of  whom 
55%  were  African-American,  21%  Latino, 
19%  Caucasian  and  5%  Asian.  87%  were 
male.  75%  were  unsentenced,  of  whom 
half  were  released  within  96  hours  on 
recognizance  or  bail.  25%  of  the  popula- 
tion were  convicted  offenders  serving  less 
than  1 5 months. 

Many  of  the  facility  problems  earlier 
ruled  unconstitutional  by  a federal  judge 
were  soon  to  be  alleviated  at  County  Jail 
# 3 in  San  Bruno,  when  a new  jail  opens 
in  July  2006.  This  will  also  relieve  over- 
crowding in  women’s  facilities  where  four 
women  share  one  cell,  with  cots  24”  apart. 
However,  Hall  of  Justice  jail  air  quality, 
already  noted  unacceptable  ten  years 
ago,  remained  so.  A four  phase  plan  to 
overhaul  the  HVAC  system  was  only  three 
quarters  done,  and  it  was  estimated  that 
it  will,  take  another  10-15  years  before  a 
proposed  replacement  Hall  of  Justice  will 
be  completed,  with  proper  air  handling 
provisions. 

The  Jury  found  adequate  budgeted 
staff  positions,  but  too  many  vacancies. 
New  hires  are  not  even  keeping  up  with 
retirements.  The  lack  of  staff  contributes 
to  excessive  overtime  costs  and  prisoner 
violence  (247  assaults  in  the  past  year). 
Food  was  described  as  “monotonous”  but 
dietarily  adequate. 

Audit  of  the  Inmate  Welfare  Fund, 
which  Penal  Code  § 4025  requires  be 
spent  for  the  “benefit,  education  and 
welfare  of  the  inmates  confined  within 
the  jail,”  showed  expenditures  as  follows: 
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by  John  E.  Dannenberg 

in  2004,  60-65%  on  pre-release  programs 
and  other  benefits  and  35-40%  on  staff 
salaries,  benefits  and  overhead;  in  2005, 
50%  on  each. 

Sheriff  Hennessey  has  instituted 
several  novel  jail  programs,  including 
acupuncture,  high  school  classes,  organic 
gardening,  yoga  and  a Tree  Corps  that 
plants  and  tends  trees  in  San  Fran- 
cisco. The  Jurors  also  noted  Charter 
High  School  diploma  classes,  vocational 
training,  and  substance  abuse  recovery, 
violence  prevention  and  alternative  work 
programs  in  place. 

Post -release  programs,  according  to  a 


On  November  21 , 2006,  Los  Angeles 
County  paid  a thrice-injured  jail 
prisoner  $44,000  to  settle  a tort  claim  for 
the  injuries  he  sustained  on  three  occasions 
when  he  was  placed  in  general  population 
housing  and  beaten  by  other  prisoners. 

Anthony  White  was  first  assaulted  on 
January  6, 2005  by  another  prisoner  while 
in  the  Antelope  Valley  Court  jail.  Sheriff’s 
deputies  recommended  White  be  housed 
in  the  “K-10”  protective  custody  unit 
when  they  determined  that  other 
prisoners  had  labeled  him  a snitch.  White 
was  segregated  later  that  day  at  the  Men’s 
Central  Jail.  But  on  January  7,  another 
deputy  had  White  moved  to  the  general 
population  because  that  deputy  thought 
White  didn’t  meet  segregation  criteria. 
White  was  again  beaten  by  another  pris- 
oner on  January  8. 

On  January  1 1 , White  was  transferred 


The  County  of  Los  Angeles  (L.A.), 
California  paid  $80,000  in  January 
2007  to  a prisoner  for  the  injuries  he  suffered 
when  attacked  in  a supposedly  witness-pro- 
tected section  of  the  L.A.  County  Jail. 

Shane  Wilson  was  housed  in  the 
K-10  protective-custody  module  at  the 
L.A.  Main  Jail  pending  his  testimony  for 
the  District  Attorney  to  aid  in  criminal 
prosecution  of  another  prisoner.  However, 
on  March  27,  2004,  he  was  attacked  by  a 


Washington  State  study,  can  lower  recidi- 
vism rates  by  8.2%.  At  an  annual  cost  of 
$12,000  per  prisoner,  the  Jury  concluded 
that  the  savings  of  even  a 0.5%  reduction 
in  recidivism  would  approach  $3  million 
per  year,  while  indirect  benefits  to  the 
community  would  be  far  greater. 

The  Jury  recommended  that  the  pres- 
ent Hall  of  Justice  cooling  system  repairs 
be  completed  by  the  end  of  2006  and 
that  the  Sheriff  fill  open  staff  positions 
and  increase  post-release  programs  to  cut 
recidivism.  See:  San  Francisco  Jails:  An 
Investigative  Visit,  S.F.  2005-2006  Civil 
Grand  Jury,  June  26,  2006. 


to  North  County  Correctional  Facility 
and  house  in  a medical  dorm  due  to  his 
injuries.  Upon  his  release  from  the  dorm 
on  January  17,  he  was  rehoused  in  the 
general  population  despite  his  protests, 
where  he  was  beaten  a third  time.  He  was 
finally  kept  in  protective  custody  until  his 
release  on  February  13,  2005. 

White  suffered  a fractured  eye  socket 
which  required  reconstructive  facial  sur- 
gery. He  also  had  nerve  damage  to  the 
side  of  his  face  and  needed  extensive  oral 
surgery  for  damage  to  his  teeth. 

Estimating  a potential  liability  of 
$275,000,  the  County  Claims  Board  settled 
on  November  21, 2006  for  $44,000,  inclu- 
sive of  White’s  damage  claims,  costs  and 
attorney  fees.  No  lawsuit  was  filed.  The 
tort  settlement  is  available  on  the  Prison 
Legal  News  website.  See:  In  Re  White,  LA 
Tort  Claim  Board  Settlement. 


knife-wielding  unescorted  prisoner  serving 
food  in  the  module.  Shane’s  injuries  took 
200  stitches  between  his  left  ear  and  neck 
and  left  him  with  permanent  scarring. 

L.A.  County  conceded  liability  for 
not  having  a deputy  escort  the  food-server 
and  settled  Wilson’s  projected  trial  award/ 
costs  of  $230,000  for  $80,000,  inclusive  of 
Wilson’s  attorney  fees/costs.  See:  Wilson  v. 
County  of  Los  Angeles,  L.A.  County  Supe- 
rior Court,  Case  No.  BC  346184.  P 


Three  Failures  To  Segregate  Vulnerable  Jail 
Prisoner  Costs  Los  Angeles  County  $44,000 


Los  Angeles  County  Pays  Informant  $80,000 
For  Failed  Witness  Protection 
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New  York  City  Settles  With  Stabbed  Riker’s  Prisoner  For  $40,000 


On  August  17,  2006,  the  City  of 
New  York  paid  $40,000  to  settle 
with  a prisoner  who  was  stabbed  while 
imprisoned  at  the  Riker’s  Island  Correc- 
tional Facility. 

Plaintiff  Melvin  Grady  claimed 
that  while  imprisoned  at  Riker’s  Island 
in  August  1994  he  was  beaten  by  six  or 
seven  members  of  the  Latin  Kings  gang. 
Following  the  assault,  which  left  him 
with  cuts  and  abrasions,  Grady  requested 
placement  in  protective  custody.  He  was 
denied. 

Less  than  two  weeks  later  Grady  was 
stabbed  from  behind  by  another  prisoner. 
Grady  underwent  emergency  surgery  to 


In  May,  2006,  Jefferson  County, 
Missouri,  settled  a federal  civil 
rights  lawsuit  brought  by  a female 
prisoner  who  was  allegedly  raped  by 
a male  prisoner  a guard  placed  in 
her  cell. 

Tracy  Mundy,  24,  a former  Jefferson 
County  Jail  prisoner,  was  asleep  in  her 
bunk  on  October  13,  2003,  when  jail 
guard  Kirk  Jackson  put  prisoner  James 
Ross,  43,  in  her  cell.  Another  guard  had 
released  Ross  from  his  cell  to  make  a 
phone  call.  When  Jackson  returned  Ross 
to  his  cell,  he  was  unsure  of  which  cell 
he  belonged  in  and  failed  to  check  the 
booking  log.  Instead,  he  placed  Ross  into 
a holding  cell  he  thought  was  for  male 
prisoners.  Mundy  was  largely  covered 
by  sheets  so  Jackson  didn’t  notice  at 
first  that  she  was  female.  She  filed  suit 
under  42  U.S.C.  § 1983  seeking  in  excess 
of  $75,000  in  damages.  The  complaint 
alleged  she  received  physical  injuries 
during  the  rape  and  suffered  from  post- 
traumatic  stress  disorder  and  depression 
resulting  from  the  rape. 

Ross  was  criminally  charged  with 
the  rape,  but  the  case  was  dropped 
when  Mundy  did  not  appear  in  court 
to  testify.  Mundy  settled  the  case  for 
$30,000.00.  The  lawyer  representing 
the  county  claimed  that  they  settled 
the  case  for  the  cost  of  litigating  it 
and  that  they  would  have  proven  that 
Mundy  and  Ross  engaged  in  a consen- 
sual sex  act  had  the  case  gone  to  trial. 
St.  Louis  attorney  Robert  C.  O’Niel 
represented  Mundy.  All  but  $5,000  of 
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stop  the  bleeding — the  shank  nearly  came 
through  the  front  of  his  abdomen — and 
remained  hospitalized  for  10  days. 

Grady  sued  the  City,  which  operates 
the  jail,  for  pain  and  suffering  claiming 
it  failed  to  provide  adequate  security. 
Though  he  didn’t  see  his  attacker,  Grady 
believe  it  was  a member  of  the  same  gang 
as  those  who  attacked  him  previously  and 
argued  that  he  should  have  been  segre- 
gated following  the  initial  assault.  Grady 
also  claimed  he  suffered  residual  pain  and 
has  residual  scarring  near  his  naval. 

The  defense  argued  that  Grady  wasn’t 
credible  because  of  his  criminal  history, 
which  included  14  pending  cases  and  27 


the  settlement  will  be  covered  by  the 
county’s  insurer.  See:  Mundy  v.  Jef- 
ferson County,  USDC  ED  MO,  Case 
No.  4:04CV01098DJS.  FI 

Additional  Source:  St.  Louis  Post-Dis- 
patch 


prior  convictions.  They  further  contended 
there  were  no  records  of  Grady’s  request 
for  protective  custody.  Grady’s  counsel 
countered  with  medical  records  that  were 
generated  when  Grady  was  treated  at  the 
jail’s  infirmary  following  the  first  attack. 

The  City  agreed  to  settle  during  trial 
for  $40,000.  Grady  was  represented  by  Mi- 
chael Maiolica  of  the  Law  Office  of  Steven 
Wildstein  in  Great  Neck,  New  York.  See: 
Grady  v.  City  of  New  York,  Bronx  Su- 
preme Court,  Case  No.  24275/95.  FI 


CALIFORNIA  HABEAS  HANDBOOK 
5th  Edition  Now  Shipping! 

A PRACTICAL  GUIDE  TO  STATE  AND 
FEDERAL  HABEAS  UNDER  AEDPA 

By  Kent  Russell.  PLN  Columnist  (“Habeas  Hints”) 

• Completely  Revised:  Autumn,  2006 
• All-New  Habeas  Grounds  Table 

• Appx.  w / Actual  Russell  Documents 

Cost  = $39.99  for  prisoners  (others  add  $10). 
Send  check  or  money  order  to: 

Kent  Russell  (C.H.H.) 

2299  Sutter  Street 
San  Francisco,  CA  94115 

Website:  RUSSELLHABEAS.COM 


Attention  inmates:  You  need  mail  when  you’re  in  jail!! 

Here  is  all  the  information  you  need  to  place  your  ad  on 

www.inmate-connection.com 

First  name,  last  name,  inmate  ID#,  facility  name, 
COMPLETE  Mailing  Address,  your  sex,  D.O.B.,  race. 
Interested  in  men,  women,  friends  or  legal  help  (choose  1). 
Convicted  of,  release  date.  All  ads  run  for  1 year. 

Send  200  word  ad,  photo  and  $25.00  check  or  money  order  to: 
lnmate-Connection.com 
P.O.  Box  83897 
Los  Angeles,  CA  90083 

We  will  return  your  photo  along  with  a copy  of  your  web  page. 
lnmate-Connection.com  is  a legitimate  service  registered  in 
the  State  of  California.  Price  doubled  for  all  extras. 

Send  self-addressed  stamped  envelope  for  all  inquiries. 


$30,000  Settlement  For  Woman 
Raped  By  Missouri  Jail  Prisoner 
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Governor’s  Task  Force  Recommends  Changes  in 
Florida’s  Prison  System  Mission 


Recognizing  that  90%  of  all  Flor- 
ida prisoners  will  eventually  be 
released  into  society,  former  Governor  Jeb 
Bush  commissioned  the  Ex-Offender  Task 
Force  (Task  Force)  on  February  7, 2005  to 
report  on  how  the  state  can  improve  the 
effectiveness  “in  facilitating  the  re-entry 
of  ex-offenders  into  their  communities  so 
as  to  reduce  the  incidence  of  recidivism.” 
The  preliminary  result  is  a comprehensive 
report  issued  in  November  2006,  which 
makes  recommendations  that  are  a drastic 
change  from  how  Florida  prisons  are  now 
operated. 

The  Task  Force  found  that  recidivism 
not  only  creates  new  victims,  it’s  a huge 
burden  on  taxpayers.  Currently,  44%  of 
all  Florida  prisoners  have  been  there  be- 
fore. It  costs  $148  million  to  house  those 
recidivists  for  their  first  year.  Compound 
that  with  an  average  4.6  year  sentence, 
and  the  bill  comes  to  $6.76  billion. 
That  money  could  be  better  spent  on 
“anti-crime”  strategies,”  the  Task  Force 
concluded. 

The  first  step  in  achieving  a reduc- 
tion in  recidivism  must  start  upon  entry 
into  prison.  The  report  recommends 
the  Florida  Department  of  Corrections 
(FDOC)  revise  its  mission  statement 
to  address  successful  reentry.  To  as- 
sess performance  in  reaching  that  goal, 
performance  measures  for  each  prison 
should  be  implemented. 

It  was  found  that  prisoner  programs 
must  be  expanded.  The  report  found  a 
direct  correlation  between  decreased  dis- 
ciplinary actions  and  recidivism  rates  with 
prisoners  involved  in  available  programs. 
There  was  “increased  mutual  respect 
among  staff,  inmates,  and  volunteers,  the 
increased  engagement  of  volunteers,  and 
focused  emphasis  on  rehabilitation”  in 
faith  and  character-based  prisons.  These 
types  of  prisons  are  “budget-neutral.”  As 
such,  it  was  recommended  six  more  such 
prisons  be  so  transformed  by  December 
2008. 

Of  the  $1.9  billion  FDOC  annual 
budget  only  2%  ($32.4  million)  goes  to- 
wards programs.  This  has  increased 
prisoner  idleness.  Increasing  academic, 
vocational,  substance  abuse  programs 
could  save  taxpayers  $6.7  million  per 
year  by  reducing  recidivism.  Instead, 
FDOC  has  decreased  its  treatment  and 
educational  budget  47%  since  2001.  Of 
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course,  the  Task  Force  recommended 
this  change,  as  well  as  outsourcing  job 
training. 

FDOC  should  also  increase  its  work 
release  program.  Work  release  is  only 
available  to  3.4%  of  prisoners  prior  to 
release.  Yet,  it  costs  half  as  much  to 
house  a prisoner  per  day  and  reduces 
recidivism. 

Discharge  planning  should  begin 
upon  entry.  It  was  recommended  FDOC 
develop  “an  individualized  reentry  plan 
that  addresses  education;  employment, 
including  resume  preparation,  job  seeking 
and  interviewing;  health,  mental  health 
and  substance  abuse  challenges;  managing 
family  conflict;  mentoring;  and  strategies 
to  develop  pro-social  behavior  and  desis- 


While  a prisoner  at  New  York’s 
Bayview  Correctional  Facil- 
ity, Jeanette  Perez  was  required  to  assist 
moving  a full  garbage  dumpster  as  part 
of  her  work  detail.  When  trying  to  move 
that  dumpster  on  July  2,  1999,  Perez  and 
another  female  prisoner,  both  of  whom 
were  only  about  5 feet  tall,  had  to  move 
the  dumpster  150  feet. 

The  dumpster,  which  was  40  inches 
wide,  70  inches  long,  and  4 feet  deep,  had 
to  be  moved  down  an  alley  that  provided 
only  about  2.5  to  3 inches  clearance  on 
either  side.  It  had  not  steering  mechanism 
or  brakes.  Perez  said  she  could  not  see 
over  the  dumpster  as  she  instructed  her 
fellow  prisoner.  While  trying  to  straight- 
en the  veering  dumpster,  Perez’s  hand 
was  caught  between  it  and  a protruding 
pole  that  further  reduced  the  clearance 
on  that  side. 

Perez  testified  she  momentarily 
blacked  out  from  the  pain.  Her  hand  was 
bleeding,  swollen,  and  black  and  blue.  Af- 
ter brief  treatment  at  the  prison  infirmary, 
Perez  was  taken  to  Saint  Vincent’s  Hospi- 
tal. It  was  determined  she  had  sustained  a 
fracture  to  her  middle  finger. 

At  a bifurcated  trial  in  August  2005, 
the  White  Plains  Court  of  Claims  found 
the  state  was  100%  liable  for  Perez’s 
injury.  She  had  not  received  any  train- 


tance  from  crime.” 

The  Task  Force  found  that  local  re- 
entry councils  should  be  created  to  assist 
released  prisoners.  It  recommended  the 
legislature  create  a “transition  authority” 
to  coordinate  between  FDOC,  the  Florida 
Parole  Commission,  and  other  state  agen- 
cies that  can  “help  coordinate  the  work  of 
reenty  at  the  community  level.” 

This  report,  which  comprises  44 
pages,  is  an  in-depth  look  at  Florida’s 
prison  system  and  its  failures  to  reha- 
bilitate prisoners.  If  implemented,  the 
recommendations  may  change  all  of  that 
and  save  taxpayer  dollars.  Whether  any 
of  it  will  be  implemented,  remains  to  be 
seen.  The  report  is  available  on  PFN’s 
website.  FJ 


ing  and  expressed  her  concerns  about 
the  difficulty  of  keeping  the  dumpster 
wheels  straight  to  two  guards.  Perez’s  ac- 
cident reconstruction  expert  testified  the 
sidewalk  expansion  joints  should  have 
been  filled  with  concrete.  Additionally, 
the  sidewalk’s  grade  made  the  dumpster’s 
speed  increase.  The  entire  procedure  to 
move  the  dumpster  was  dangerous,  and 
he  opined  that  Perez  could  not  have  done 
anything  to  control  it. 

According  to  Perez’s  medical  expert, 
she  has  sustained  moderate  functional  loss 
of  her  right  hand,  which  is  permanent. 
She  is  unable  to  bring  her  fingers  down 
to  her  palm.  Doing  ordinary  household 
chores  causes  Perez  pain,  and  she  is  unable 
to  open  jars  or  type  with  her  right  hand. 
Heavy  activity  causes  shooting  pain  up 
her  wrist,  swelling,  and  discoloration  on 
the  top  of  her  hand.  Utilizing  standards 
set  forth  in  New  York  State  Workers  Com- 
pensation guidelines,  Dr.  Gary  Bromley 
assigned  a loss  of  use  of  25  percent  of 
Perez’s  hand. 

The  Court  found  $90,000  to  be  rea- 
sonable compensation  for  Perez’s  past 
pain  and  suffering  related  to  her  injury, 
limited  mobility,  and  the  scar  on  her 
hand.  See:  Perez  v.  State  of  New  York , 
Court  of  Claims,  White  Plains,  Claim  No: 
104161-A.  P 


$90,000  Awarded  for  Broken  Hand  During 
NY  Prison  Job  Assignment 

by  David  M.  Reutter 
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Michigan  Prisoner  Boycotts  Rape  Trial,  Still  Acquitted 


Facing  a sexual  assault  trial  of  a 
fellow  prisoner  is  a pretty  seri- 
ous felony,  making  one  think  they  would 
want  to  be  present  during  the  trial.  Feeling 
he  could  not  get  a fair  trial,  Charlie  Lee 
Floyd,  46,  boycotted  that  trial.  Despite  his 
absence,  the  jury  acquitted  Floyd. 

The  alleged  sexual  assault  occurred 
in  a 12  man  cell  at  Michigan’s  Macomb 
County  Jail.  The  victim,  a 19-year-old 
man  who  has  a mental  disability  and  was 
in  jail  for  cutting  his  father  with  a knife, 
claimed  Floyd  forced  him  to  engage  in  oral 
sex  and  touched  him  with  his  penis. 

Floyd  was  in  jail  awaiting  trial  for 
the  kidnapping  of  one  woman  and  rape 
of  another  woman  when  the  jail  charges 
arose.  Fie  fired  several  court-appointed 
lawyers  and  requested  to  represent  him- 


self. Although  he  did  attend  jury  selection, 
he  put  his  head  down  on  the  defense  table 
for  a short  period. 

As  trial  was  about  to  begin,  Floyd  refused 
to  sit  down.  Fie  told  Judge  James  Biemat,  it’s 
“your  trial.”  After  he  was  escorted  from  the 
courtroom,  Floyd  refused  to  dress  in  civilian 
clothes  or  return  to  the  courtroom. 

“Mr.  Floyd  felt  he  could  not  get  a fair 
trial  because  he’s  a black  man  in  Macomb 
County  and  probably  would  get  an  all- 
white  jury,”  Albert  Markowski  said  before 
trial.  “He  doesn’t  have  to  [appear].  It’s  his 
absolute  right  to  not  be  here. . . . Mr.  Floyd 
doesn’t  trust  anybody.  He’s  claimed  from 
the  beginning  that  he  didn’t  do  it.” 

The  victim,  who  was  the  primary  evi- 
dence, testified.  The  trial  took  place  in  less 
than  three  hours.  The  jury,  which  included 


a black  woman,  deliberated  for  four  to  five 
hours,  returning  a not  guilty  verdict. 

The  prosecutor  believed  Floyd’s 
absence  may  have  benefited  him.  “He  is 
animated  and  they  would  see  him  and 
the  way  he  acts,”  said  Macomb  County 
prosecutor  Denise  Harts.  “It  might  have 
changed  their  minds.”  IH 

Source:  Macomb  Daily 
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California  DOC  Chief  Health  Care 
Official  Ousted 


The  top  California  Department  of 
Corrections  and  Rehabilitation 
(CDCR)  health-care  official,  a guberna- 
torial appointee,  was  forced  to  resign  by 
the  federal  court  appointed  healthcare 
Receiver,  Robert  Sillen. 

Dr.  Peter  Farber-Szekrenyi,  who  was 
hired  in  November  2005  to  head  CDCR’s 
Division  of  Health  Care  Services,  was 
castigated  for  his  awarding  a contract  to 
Florida  firm  Medical  Development  Inter- 
national (MDI)  without  the  knowledge  of 
Sillen.  Rumors  were  that  Farber-Szekrenyi 
had  a financial  interest  in  MDI,  creating 
a conflict  of  interest.  Another  high-level 
appointed  CDCR  healthcare  official.  Dare 
Keller,  was  discovered  during  an  Inspector 
General  investigation  to  have  had  a $10,000 
- $100,000  investment  in  a subsidiary  of 
MDI.  MDI,  and  its  subsidiary,  provide 
outpatient  physician  billing  and  scheduling 
services  in  a pilot  project  at  two  southern 
California  prisons.  However,  Keller  stated 
that  he  had  divested  himself  of  this  stock 
before  Farber-Szekrenyi  signed  the  MDI 
contract.  Nonetheless,  Keller  resigned 
February  23,  2007. 

On  February  16,  when  Sillen  learned  of 
the  stealth  contract,  he  took  away  Farber- 
Szekrenyi’s  healthcare  responsibilities  and 
cut  his  pay  37%  to  $211,140.  By  March  5, 
the  storm  caught  up  with  Farber-Szekrenyi, 
whom  Governor  Schwarzenegger  asked  to 
immediately  resign.  “Nobody  understands 
why  it  happened,”  Farber-Szekrenyi  said. 


“But  that’s  the  way  it  goes  with  gubernato- 
rial appointees.”  Sillen  retorted,  “I’m  not 

going  to  have  a gubernatorial  

appointee  have  anything  to  do 
with  medical.”  Sillen  added 
that  MDI  was  not  licensed 
to  provide  medical  services  in 
California.  In  a later  interview, 

Keller  averred  that  the  MDI 
pilot  projects  at  the  California 
Correctional  Institution  and 
the  state  prison  at  Lancaster 
were  a “phenomenal  success,” 
having  reduced  the  four-year 
backlog  of  specialist  referrals 
from  500  to  zero  in  months, 
at  a great  cost  reduction  to 
the  state.  Keller  opined  that 
Sillen  was  angry  because  the 
MDI  contract  wasn’t  his  idea, 
adding  a snide  comment  that 
“[Sillen]  took  a whole  lot 
longer  to  get  the  same  degree 
of  traction  with  San  Quentin 
[State  Prison],”  Sillen’s  ongo- 
ing pilot  model. 

This  will  probably  not  be 
the  last  ax  that  Sillen  swings 
on  his  path  to  executing  his 
federal  court  mandate  to 
bring  CDCR  healthcare  up 
to  Eighth  Amendment  stan- 
dards. 
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Source:  Sacramento  Bee. 


touch  your  loved  ones 
in  a special  way! 

Catering  to  Incarcerated  People 

Affordable  Gifts  for  Family  £r  Friends 
Exclusive  Glass  & Spa  Items  • Fine  Jewelry 
Unique  Plush  Animals  • Specialty  Candles 
Fresh  Cut  Roses  & Flowers 
Balloon  Gifts  & More! 


Send  5 new  stamps  in  strips  only  (or  equivalent  funds) 
for  NEW  2007  Full-Color  Catalog,  now  featuring  nearly  70  gifts  to: 

ffa den  (iMoore  of^ew  ork 

Catalog-PLN7  • 600  Violet  Av,  Ste.168  • Hyde  Park,  NY  12538 
Web  Site:  www.JadenMooreofNewYork.com 


Prison  Legal  News 


33 


July  2007 


$2  Million  Settlement  in  Montgomery  County,  NY  Strip  Search  Suit 


On  September  22,  2006,  a federal 
judge  entered  an  order  approv- 
ing the  preliminary  settlement  of  a suit 
against  Montgomery  County,  New  York, 
over  its  county  jail  strip  search  policy,  for 
$2  million. 

This  is  a class-action  civil  rights 
lawsuit  brought  in  federal  district  court 
pursuant  to  42  U.S.C.  § 1983.  The  plaintiff 
class  consists  of  “persons  in  the  United 
States  who  have  been  or  will  be  placed  into 
the  custody  of  the  Montgomery  County 
jail  after  being  charged  with  misdemean- 
ors, violations,  violations  of  probation 
or  parole,  traffic  infractions  or  other  mi- 
nor crimes,  or  held  on  civil  matters,  and 
were  strip  searched  upon  entry  into  the 


Montgomery  County  Jail  pursuant  to  the 
policy,  custom  and  practice  of  the  Mont- 
gomery County  Sheriffs  Department  and 
the  County  of  Montgomery.  The  class 
period  commenced  on  April  29, 2000,  and 
extended  until  March  25,  2005.” 

The  claim  is  that  the  Jail  had  a policy 
of  strip  searching  such  persons  without 
reasonable  suspicion  that  they  were  se- 
creting contraband  and  that  such  strip 
searches  were  unconstitutional  pursuant 
to  clearly  established  law.  The  plan  of 
distribution  of  the  funds  included  around 
$1.3  million  going  to  the  plaintiff  class 
distributed  to  individual  plaintiffs  on  a 
pro  rata  basis.  The  class  size  is  estimated 
at  3,650  people,  so  each  class  member 


should  receive  between  $2,000  and  $3,000. 
The  remaining  approximately  $700,000 
would  go  to  pay  administrative  expenses 
(estimated  at  $65,000),  attorney  fees,  costs 
and  incentive  awards  to  class  representa- 
tive of  $12,500  for  Paul  Marriott,  $15,000 
to  Barbara  Davis,  and  $7,500  to  Andy 
Rivera,  who  assisted  lead  class  counsel 
Elmer  Robert  Keach,  III,  of  Amsterdam, 
New  York.  This  suit  also  resulted  in  an 
overhaul  of  the  Jail’s  strip  search  policies. 
Attorneys  Bruce  F.  Nenken  and  Jason  J. 
Rozger  of  New  York  City  and  Gary  Ma- 
son of  Washington,  D.C.,  also  represented 
the  plaintiff  class.  See:  Marriott  v.  County 
of  Montgomery,  USDC  NDNY,  Case  No. 
03-CV-0531  (DNH)(DEP).  FI 


Oklahoma  Escapee  Who  Fled  With  Warden’s  Wife 
Sentenced  to  Maximum,  Then  Dies 


When  Randolph  F.  Dial  escaped 
from  the  Oklahoma  State  Re- 
formatory in  August  1994,  he  set  off  a 
search  not  only  for  himself,  but  also  for 
the  deputy  warden’s  wife,  Bobbi  Parker. 
In  April  2005,  they  were  discovered  living 
together  in  a trailer  on  a chicken  farm  in 
East  Texas. 

Ever  since  that  discovery,  officials 
have  been  trying  to  piece  together  the  de- 
tails of  their  relationship.  At  his  February 
28, 2007,  sentencing  for  escape,  Dial  said, 
“I  took  her  with  me.” 

“Did  she  help  you  or  assist  you?” 
asked  assistant  district  attorney,  Eric  Yar- 
bough.  “I  don’t  know,”  Dial  responded.  He 
then  acknowledged  the  couple  drove  off  in 
Parker’s  van.  To  follow-up  questions,  Dial 
responded,  “I  don’t  remember.” 

For  the  1994  escape.  Dial,  62,  was 
sentenced  to  the  maximum  of  seven  years. 
When  he  escaped,  he  was  serving  a life 
sentence  for  murder.  “He’ll  never  live  to 
see  daylight  out  in  the  world  again,”  said 
Dial’s  lawyer,  Jim  Hines. 

Ms.  Parker,  44,  returned  to  her  hus- 
band, Randy  Parker,  after  she  and  Dial 
were  found.  Randy,  who  now  serves  as 
facility  security  operations  director  for  the 
Oklahoma  Department  of  Corrections, 
says  he  believes  his  wife’s  story  that  Dial 
abducted  her  and  held  her  against  her  will 
for  fear  of  his  underworld  connections. 

When  found,  it  was  evident  to  investiga- 
tors that  Dial  and  Ms.  Parker  were  sharing 
a bedroom  and  they  found  letters  the  two 
had  exchanged.  They  also  learned  that  Ms. 


Parker  called  91 1 and  rode  in  an  ambulance 
with  Dial  after  he  had  a heart  attack. 

Dial  contends  he  escaped  because  he 
feared  for  his  life.  The  prosecutor  believes 
none  of  it.  “The  defendant  definitely  spins 
a good  yarn,”  says  a presentence  report. 
“It’s  difficult  to  tell  where  reality  ends 


On  December  26,  2006,  the 
Pennsylvania  Department  of 
Corrections  (DOC)  agreed  to  provide 
substitute  meals  to  state  prisoner  Alfonso 
Pew  whenever  pork  is  served. 

Pew  claimed  that  while  imprisoned 
in  the  Restrictive  Housing  Unit,  prison 
officials  refused  to  provide  peanut  but- 
ter or  any  other  substitute  to  prisoners 
who,  like  himself,  could  not  eat  pork  for 
religious  reasons. 

In  his  lawsuit,  hied  in  the  U.S.  District 
Court  for  the  Western  District  of  Pennsyl- 
vania, Pew  contended  that  prison  officials 
interfered  with  his  religious  rights  under 
the  First  Amendment,  the  Equal  Protec- 
tion Clause,  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RU- 
LIPA).  Pew  further  asserted  a claim  under 
the  Eighth  Amendment  arguing  that  the 
prison’s  failure  to  provide  him  with  a pork 
substitute  rendered  the  meals  nutritionally 
inadequate  and  thus  amounted  to  cruel 
and  unusual  punishment. 

The  Court  dismissed  Pew’s  Eighth 


and  fantasy  begins.”  Parker  has  not  been 
prosecuted. 

On  June  14, 2007,  Dial  died  in  prison, 
following  an  undisclosed  “long  illness.” 

PI 

Source:  New  York  Times 


Amendment  claim  after  Ending  that  he 
failed  to  exhaust  his  administrative  rem- 
edies as  required  by  the  Prison  Litigation 
Reform  Act  (PLRA).  Specifically,  the 
Court  held,  Pew  had  not  individually 
listed  the  prison  officials  in  his  griev- 
ance against  whom  he  subsequently 
hied  suit. 

The  DOC  settled  Pew’s  remaining 
claim  by  agreeing  to  provide  him  with 
“three  nutritionally  balanced,  vegetarian, 
non-dairy,  non-egg,  non-sugar-substitute 
meals  per  day  by  way  of  either  a modihed 
Kosher  bag  ...  or  the  alternative  protein 
diet,  or  a combination  of  both....”  Also 
under  the  agreement  the  Court  will  retain 
jurisdiction  to  enforce  the  agreement. 
Thus,  if  the  DOC  violates  the  settlement  in 
the  future,  Pew  can  simply  hie  a “Motion 
to  Enforce  Settlement  Agreement”  rather 
than  proceeding  with  a new  lawsuit. 

Pew  was  represented  by  pro  bono 
counsel  appointed  by  the  Court.  See: 
Pew  v.  Torma,  USDC  WD  PA,  Case  No. 
2:03-CV-01728-LPL.  PI 


Pennsylvania  DOC  Settles 
Religious  Dietary  Suit 
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Escape  From  TransCor  Van  Not  a Crime  in  Montana 


On  January  11,  2006,  a Montana 
state  district  court  set  aside  two 
prisoners’  convictions  for  escape  and  ac- 
quitted them  after  holding  that  no  evidence 
had  been  presented  that  they  were  in  the 
custody  of  a peace  officer,  a requirement 
for  the  crime  of  escape  in  Montana. 

William  Leonard  Brown  and  Brian 
Joseph  Holliday,  Montana  state  prisoners, 
were  being  transported  by  employees  of 
TransCor,  Inc.,  a private  company  owned 
by  Corrections  Corporation  of  America  that 
transports  prisoners  under  contract  with  the 
Montana  Department  of  Corrections,  when 
they  fled  from  the  TransCor  van.  The  Trans- 
Cor employees  were  not  peace  officers. 

A jury  convicted  Brown  and  Holliday 
of  felony  escape.  They  then  filed  a mo- 
tion seeking  to  set  aside  the  verdict  and 
be  declared  not  guilty  by  the  court.  The 
basis  of  the  motion  was  that  state  law 
defined  escape  as  knowingly  or  purposely 
eluding  official  detention.  Section  45-7- 
306,  MCA.  Official  detention  is  in  turn 
defined  as  “placement  of  a person  in  the 
legal  custody  of  a municipality,  a county, 
or  the  state  as  the  result  of  the  actual  or 
constructive  constraint  or  custody  of  a 
person  by  a peace  officer  pursuant  to  ar- 
rest, transport,  or  court  order.”  Section 
45-7-306(l)(a)(ii),  MCA.  The  trial  court 
had  given  jury  instructions  defining  escape 
which  tracked  the  statutes’  language. 

The  state  opposed  the  motion,  argu- 
ing that  the  statute  meant  a person  could 
escape  custody  “in  one  of  three  ways:  1)  by 
a peace  officer  pursuant  to  arrest,  or  2)  by 
transport,  or  3)  by  court  order.”  The  court 


preferred  to  go  with  the  plain  language  of 
the  statute  rather  than  the  state’s  fanciful 
interpretation,  holding  that  the  statutory 
language  and  the  language  of  the  jury 
charge  required  that  the  restraint  or  custody 
be  by  a peace  officer,  and  that  “pursuant  to 
arrest,  transport,  or  court  order”  merely 
described  the  means  of  restraint.  Therefore, 


the  court  granted  the  prisoners’  motion,  set 
aside  the  guilty  verdicts,  and  found  Brown 
and  Holliday  not  guilty  of  escape. 

See:  Montana  v.  Brown  and  Montana 
v.  Holliday,  First  Judicial  District  Court 
of  Montana,  Lewis  and  Clark  County, 
Case  Nos.  CDC-2004-259  and  CDC- 
2004-257.  FI 


INFORMATION  WANTED 

Are  you  housed  in  a men’s  prison  but  identify  as  transgender,  a woman,  or 

one  of  the  girls? 

Are  you  housed  in  a women’s  prison  but  identify  as  transgender,  a man, 
AG,  stud,  boi  or  butch? 

Do  you  face  problems  because  you  look  or  act  differently  (“masculine”  or 
“feminine”)  than  expectations  for  the  sex  you  were  born  with? 

If  yes,  Human  Rights  Watch  wants  to  hear  from  you.  We  are  writing  a report  about 
prison  conditions  for  people  who  identify  or  are  perceived  as  transgender. 

We  want  to  know:  Have  you  been  physically  or  sexually  assaulted  in  prison  be- 
cause of  your  gender?  Are  you  singled  out  for  harassment  and  punishment  by 
prison  staff?  Have  you  been  subjected  to  invasive  strip  searches?  Have  you  had 
problems  with  medical  care,  such  as  obtaining  hormones?  Do  you  want  to  be 
housed  according  to  your  chosen  gender? 

Please  write  to  us  with  as  many  details  about  your  experience  as  possible: 

Rebecca  Schleifer 

Lesbian,  Gay,  Bisexual  and  Transgender  Rights  Program 
Human  Rights  Watch 
350  5th  Avenue,  34th  Floor 
New  York,  NY  10118 
212-216-1867 

Please  indicate  if  your  name  should  be  kept  confidential.  Mark  your  envelope 

“LEGAL  MAIL.” 


MARILEE  MARSHALL*  & ASSOCIATES,  INC. 

ATTORNEYS  AT  LAW 
CERTIFIED  CRIMINAL  LAW  SPECIALIST 
523  WEST  SIXTH  STREET,  SUITE  1109 
LOS  ANGELES,  CA  90014 

APPEALS,  HABEAS  CORPUS, 

LIFER  PAROLE  HEARINGS  AND  RELATED  WRITS 
CALL  OR  WRITE  FOR  FREE  CONSULTATION 

213-489-7715 


Prison  Legal  News 


35 


July  2007 


Retroactive  Application  of  Missouri  Sex  Offender 
Registration  Law  Banned 


Missouri’s  Supreme  Court  has 
held  that  the  state’s  “Megan’s 
Law”  cannot  be  retroactively  applied  to 
persons  convicted  prior  to  January  1, 
1995.  The  ruling  affects  about  half  of 
the  people  previously  required  to  register 
as  sex  offenders,  but  allows  information 
about  their  convictions  to  be  published. 

Before  the  Court  was  the  appeal  of 
1 1 John  and  Jane  Does,  who  challenged 
Missouri’s  sex  offender  registration  law  on 
several  grounds.  That  law  “imposes  regis- 
tration and  notification  requirements  on 
persons  committing  crimes  listed  in  1994 
Mo.  Laws  1 131,  Section  566,  certain  other 
sexual  crimes,  and  certain  crimes  that  are 


not  inherently  sexual  in  nature  but  the 
legislature  believes  to  be  associated  with 
a risk  of  sexual  offenses  against  minors, 
such  as  child  kidnapping.”  Those  with 
multiple  or  aggravated  offense  convictions 
and  sexually  violent  predators  must  regis- 
ter for  life,  all  others  for  10  years. 

The  Court  held  the  law  does  not 
violate  the  ex  post  facto  provisions  of 
the  U.S.  or  Missouri  Constitutions  or  the 
respective  procedural  or  substantive  due 
process  clauses. 

The  Court,  however,  accepted  the  plain- 
tiffs’ position  that  the  law  violated  Missouri’s 
constitutional  provision  “that  no  ...  law 
. . . retrospective  in  its  operation  . . . can  be 


enacted.”  In  so  doing,  the  Court  rejected 
the  claim  that  publication  about  the  Does’ 
criminal  convictions  was  implicated  under 
that  provision.  The  Court  emphasized  that 
its  ruling  only  affected  the  requirement  that 
persons  convicted  prior  to  January  1,  1995 
register  as  sex  offenders.  “The  obligation  to 
register  by  its  nature  imposes  a new  duty  or 
obligation,”  the  Court  held. 

The  Does’  attorney,  Kansas  City  law- 
yer Arthur  A.  Benson,  II,  said  the  ruling 
reflected  “a  general  sense  of  fair  play  in  the 
Missouri  Constitution.”  See:  Doe  v.  Phil- 
lips, 194  S.W.3d  833  (Mo.  2006). 

Additional  Source:  Kansas  City  Star 


Policy  of  Hiring  Trained  Medical  Professionals  Does  Not 
Immunize  County  from  Municipal  Liability  in  Wrongful  Jail  Death; 

Case  Settles  for  $475,000.00 


The  Ninth  Circuit  U.S.  Court 
of  Appeals  held  that  where  a 
Los  Angeles  County  Jail  prisoner  died 
of  allegedly  deficient  medical  attention, 
the  county’s  defense  of  relying  upon 
the  professional  discretion  of  medical 
doctors  to  automatically  immunize  the 
county  from  municipal  “policy”  liability 
in  a subsequent  wrongful  death  action  did 
not  trump  plaintiff’s  liability  claims  based 
upon  failure  to  properly  train  staff  and  set 
treatment  policies. 

John  Idlet,  71  years  old  and  weigh- 
ing 350  pounds,  began  a 120-day  jail 
sentence  on  March  11,  2002.  Because  he 
had  been  under  continuous  doctor’s  care 
for  congestive  heart  failure  since  1998, 
his  attorney  obtained  a sentencing-court 
order  requiring  countyjail  medical  staff  to 
examine  him  and  report  back  to  the  court. 
On  March  12,  a jail  doctor  ordered  Idlet 
transferred  to  the  jail’s  Medical  Service’s 
Bureau  (MSB)  care  section,  staffed  with 
doctors  from  6AM  to  6PM,  Monday  to 
Friday.  The  MSB  did  not  have  cardiac 
monitors.  Nurses  were  instructed  to  moni- 
tor him  and  notify  a doctor  as  needed. 

On  “admission,”  there  was  no  bed 
for  Idlet  and  he  spent  38  hours  in  a 
wheelchair,  during  which  time  he  did  not 
receive  his  medications.  On  March  15, 
a nurse  reported  Idlet  had  3+  (severe) 
ankle  swelling  (edema).  On  March  18 
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by  John  E.  Dannenherg 

the  nurse  reported  Idlet’s  shortness  of 
breath  and  a pulse  of  100,  but  did  not 
call  a doctor.  On  March  21,  Idlet  asked 
for  a doctor  because  his  abdomen  and 
legs  were  swollen.  No  doctor  saw  him  that 
day.  On  March  22  Dr.  Wallace  increased 
Idlet’s  Lasix  (diuretic)  dosage,  although 
Idlet  was  not  seen  by  Wallace.  On  March 
25,  Idlet’s  medications  were  inexplicably 
withheld.  On  March  26  he  was  coughing, 
had  swollen  legs  and  a pulse  of  115.  Dr. 
Wallace  saw  Idlet  but  did  not  note  the 
increased  heart  rate.  On  March  28,  Idlet 
fell  and  nurses  later  reported  him  “very 
swollen.”  Later  that  day  nurses  reported 
Idlet  had  “low  brown  urine  output”  and 
crackles  on  his  lung  fields  [indicating 
decompensated  congestive  heart  failure], 
but  no  doctor  was  called.  On  March  29  he 
had  diminished  breath,  moist  coughing, 
shortness  of  breath,  a severe  decrease  in 
oxygen  saturation  and  low  blood  pressure. 
At  12:44  a.m.,  Dr.  Johnson  ordered  Idlet 
taken  to  a hospital,  where  he  suffered  car- 
diac arrest  and  died  two  hours  later. 

Suing  Los  Angeles  County  under  42 
U.S.C.  § 1983,  Idlet’s  surviving  spouse, 
Philomene  Long,  began  in  state  superior 
court.  The  county  removed  the  case  to 
federal  court,  where  Long  maintained 
both  federal  constitutional  claims  as 
well  as  state  law-based  claims.  The  U.S. 
District  Court  (C.D.  Cal.)  dismissed  all 


of  the  federal  claims,  and  the  state  law 
claims  were  dismissed  without  prejudice. 
Long  appealed  the  dismissal  of  the  federal 
claims. 

The  Ninth  Circuit  narrowed  the  case 
to  the  question  of  whether  a county  could 
evade  municipal  liability  where  the  defen- 
dants claimed  they  did  not  exhibit  overt 
“deliberate  indifference”  - that  is,  follow  a 
municipal  policy  of  willful  intent  or  know- 
ing disregard  so  as  to  harm  the  plaintiff. 
Long’s  argument  was  couched  in  prec- 
edent holding  that  failure  to  train  county 
actors  could  suffice  to  support  a failure- 
to-treat  claim.  Here  the  question  was,  can 
a failure  to  adequately  train  justifiably  be 
said  to  represent  municipal  “policy”  suf- 
ficient to  trigger  § 1983  liability? 

First,  the  county  argued  that  by 
hiring  trained  professionals,  it  insulated 
itself  from  municipal  “policy”  liability. 
The  court  rejected  this  theory,  relying  on 
precedent  in  Miranda  v.  Clark  County,  319 
F.3d  465  (9th  Cir.  2003)  (en  banc)  [public 
defender  not  immune  from  ineffective 
counsel  claim  just  because  he  was  a bar 
lawyer]  and  Johnson  v.  Hawe,  388  F.3d 
676  (9th  Cir.  2004)  [lack  of  police  “self- 
training” did  not  excuse  liability  from 
unconstitutional  arrest].  As  to  a corollary 
question,  the  adequacy  of  staff  training, 
the  court  found  that  on  the  evidence, 
there  was  at  least  a triable  issue  of  fact  as 
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to  whether  the  county’s  policy  of  relying 
on  professionals  without  training  them 
on  how  to  implement  MSB  procedures 
amounted  to  deliberate  indifference. 

Alternatively,  the  Ninth  Circuit  found 
that  the  county  could  be  held  liable  for  fail- 
ure to  implement  policies  regarding  what 
to  do  if  a patient  suffered  a fall,  required 
transfer,  or  refused  an  essential  medical 
treatment  such  as  oxygen.  The  appeals  court 
ruled  that  “a  county’s  lack  of  affirmative 
policies  or  procedures  to  guide  employees 
can  amount  to  deliberate  indifference,  even 
when  the  county  has  other  general  policies  in 
place,”  but  noted  that  this  was  the  province 
of  a jury  to  evaluate. 


The  appellate  court  concluded  that 
since  Long  had  presented  “sufficient  pro- 
bative evidence  to  create  a triable  issue 
regarding  whether  the  county’s  policies 
constituted  deliberate  indifference  to 
[Idlet’s]  constitutional  rights  which  were 
the  moving  force  behind  his  death,”  it  re- 
versed and  remanded  the  case  for  further 
proceedings.  See:  Long  v.  County  of  Los 
Angeles,  442  F.3d  1178  (9th  Cir.  2006). 

On  February  27,  2007,  on  remand 
from  the  Ninth  Circuit,  the  Los  Angeles  jail 
settled  the  case  for  $475,000.00.  The  county 
incurred  attorney  fees  of  $330,227.49  in 
defending  the  case.  The  settlement  is  avail- 
able on  the  PLN  website. 


Washington  Supreme  Court 
Reverses  Parole  Denial 


In  a shocking  five-to-four  decision, 
the  Washington  Supreme  Court, 
for  the  first  time  ever,  reversed  a parole 
denial  by  the  state  Indeterminate  Sentence 
Review  Board  (Board). 

The  Court  found  that  the  Board  had 
ignored  evidence  at  Richard  Dyer’s  Decem- 
ber 4, 2002  parole  hearing  and  had  based  its 
decision  to  deny  him  parole  on  “speculation 
and  conjecture.”  The  Court  found  this  to  be 
an  abuse  of  discretion  and  remanded  the 
case  to  the  Board  for  reconsideration. 

Dyer,  a Washington  State  prisoner, 
was  convicted  in  1982  of  two  counts  of 
first  degree  rape.  He  received  two  concur- 
rent life  sentences  and  has  been  in  prison 
ever  since. 

Dyer  has  undergone  numerous  psy- 
chological exams  during  his  incarceration. 
The  early  ones  were  all  negative.  But  he 
availed  himself  of  every  self-help  program 
he  could  take,  and  his  attitude  and  behav- 
ior have  been  exemplary,  according  to  his 
prison  counselor. 

Ironically,  the  one  program  he  can’t 
get  into  is  sex  offender  treatment.  From 
the  beginning  Dyer  has  vehemently  denied 
committing  the  crimes  for  which  he’s  spent 
almost  two-and-a-half  decades  behind  bars. 
Because  he  won’t  say  he’s  guilty,  he  can’t  get 
into  the  sex  offender  treatment  program. 

Even  so,  Carson  Carter,  a mental  health 
counselor  sent  by  the  Board  to  evaluate 
Dyer,  recommended  him  for  parole.  Carter, 
who  has  extensive  experience  in  administer- 
ing tests  to  determine  the  re-offense  risk 
posed  by  sex-offenders,  said  Dyer  presented 
“a  low  risk  to  reoffend”  and  “met  the  crite- 
rion for  a less  restrictive  environment.” 

But  Board  member  John  Austin  was 


unmoved.  Austin  implied  that  Dyer’s 
self-help  efforts,  exemplary  behavior  and 
recent  positive  psychological  report  were 
the  fruits  of  some  elaborate  scheme  he’d 
cooked  up  to  trick  the  Board  into  releasing 
him  from  prison.  He  was  denied  parole, 
according  to  Austin,  because  he  hadn’t 
completed  sex  offender  treatment. 

The  Court’s  five  male  justices  found 
that  the  Board  ignored  evidence  and  de- 
nied Dyer  parole  based  on  speculation, 
and  thus  abused  its  discretion.  The  four 
female  justices  would  have  affirmed  the 
Board’s  denial  of  parole  to  Dyer. 

Dyer  was  represented  by  renowned 
Seattle  criminal  appeals  lawyer  David 
Zuckerman.  “I  hope  the  Board  members 
take  this  ruling  to  heart,”  said  Zucker- 
man. “I  think  the  Supreme  Court  was 
letting  them  know  that  their  discretion 
isn’t  unlimited.  Someone  is  looking  over 
their  shoulder.”  See:  In  re  the  Matter  of  the 
Personal  Restraint  of  Dyer,  157  Wash. 2d 
358,  139  P.3d  320  (Wash.,  2006).  FJ 
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Fifth  Circuit:  No  FLSA  Minimum  Wage  for  Texas  Prisoners 


The  Fifth  Circuit  Court  of  Ap- 
peals held  that  the  Fair  Labor 
Standards  Act  (FLSA)  did  not  apply  to 
Texas  prisoners  working  in  Texas  state 
prisons. 

Douglas  Loving,  a Texas  state  prison- 
er, hied  a civil  rights  suit  under  42  U.S.C. 
§ 1983  alleging  that,  under  the  FLSA, 
he  was  entitled  to  minimum  wage  for  his 
work  as  a “drying  machine  operator”  in 
a state  prison.  With  very  few  exceptions, 
Texas  prisoners  are  not  paid  for  their  labor 
but  are  required  to  work  as  unpaid  slaves 
of  the  state.  The  district  court  dismissed 
the  suit  as  frivolous  and  for  failure  to  state 
a claim.  Loving  appealed. 

The  Fifth  Circuit  noted  that,  whereas 
it  had  previously  held  that  a jailer  was 
not  a FLSA  employer  of  a jail  prisoner 


privately  employed  outside  the  jail  in 
a work-release  program,  and  prisoners 
working  inside  a prison  for  a private  em- 
ployer were  not  FLSA  employees  of  the 
private  company,  it  had  never  addressed 
whether  prisoners  working  for  the  state 
in  a prison  were  employees  for  FLSA 
purposes. 

The  Fifth  Circuit  joined  every  other 
circuit  that  has  addressed  the  issue  in 
holding  that  state  prisoners  doing  prison 
work  are  not  employees  of  the  prison 
pursuant  to  the  FLSA.  Thus,  just  as 
the  1st,  2nd,  3rd,  4th,  7th,  8th  and  10th 
Circuits  had  already  decided,  the  Fifth 
Circuit  held  that  prisoners  working  for 
or  in  the  prison  are  not  entitled  to  the 
federal  minimum  wage. 

The  Fifth  Circuit  also  held  that 


Loving’s  claim  that  prison  employ- 
ment was  discriminatory  failed  because 
he  did  not  identify  the  victims  of  the 
discrimination  or  the  grounds  for  the 
discrimination.  His  claim  that  the  “State 
should  restore  his  work  credits  to  his  in- 
mate trust  fund  account”  failed  because 
it  appeared  to  be  intertwined  with  the 
rejected  claim  of  a constitutional  right 
to  compensation  for  prison  labor.  His 
claim  that  the  record  of  his  work  created 
an  enforceable  right  to  payment  under 
Texas  negotiable  instruments  law  also 
failed.  Thus,  the  Fifth  Circuit  affirmed 
the  district  court’s  dismissal  of  Loving’s 
suit  for  failure  to  state  a cause  of  action 
upon  which  relief  could  be  granted.  See: 
Loving  v.  Johnson , 455  F.3d  562  (5th  Cir. 

2006).  S'! 


California  Prisoner  Permitted  to  Challenge  Oppressive  Prison 
Conditions  Absent  Physical  Injury;  Ruling  Later  Voided 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  reversed  a U.S.  District 
Court  (N.D.  Cal. ) ruling  that  had  misin- 
terpreted 42  U.S.C.  § 1997e(e)  to  require 
physical  injury  in  order  to  gain  relief  from 
unconstitutional  prison  conditions.  While 
not  a ruling  on  the  merits,  the  decision 
permitted  the  prisoner  to  seek  limited 
damages;  however,  that  appellate  decision 
was  later  superseded. 

James  Myron,  a prisoner  at  a Blythe, 
California  state  prison,  sued  prison  of- 
ficials on  six  complaints  of  “oppressive 
conditions”  of  confinement.  The  district 
court  had  dismissed  two  of  the  claims 
because  Myron  demonstrated  no  physi- 
cal injury  resulting  from  “overcrowding.” 
While  affirming  the  district  court  on  the 
bulk  of  its  dismissal  order,  the  Ninth  Cir- 
cuit reversed  in  part,  relying  upon  Oliver 
v.  Keller,  289  F.3d  623, 630  (9th  Cir.  2002) 
to  interpret  § 1997e(e)  to  permit  nominal 
and  punitive  damages. 

Myron  also  complained  of  his  re- 
strictively  high  security  classification 
level,  but  the  Ninth  Circuit  affirmed  the 
district  court’s  dismissal  of  this  claim, 
holding  that  no  liberty  interest  attached 
to  that  classification.  Similarly,  the  Ninth 
Circuit  ruled  that  Myron’s  limited  law 
library  hours  during  a lockdown  did  not 
impinge  upon  a federally  protected  liberty 
interest,  as  California  prison  regulation  15 
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CCR  § 3 120(  a)  gave  the  warden  discretion 
in  setting  library  access. 

Of  novel  interest  to  PLN  readers,  the 
Ninth  Circuit  held  that  Myron  had  no 
protectable  liberty  interest  when  prison 
officials  denied  him  participation  in  the 
publication  and  distribution  of  a prisoner 
newspaper.  In  this  instance,  the  alleged 
participation  “right”  is  set  forth  in  prison 
regulation  15  CCR  § 3250,  which  vests 
unfettered  discretionary  approval  by  the 
warden  to  produce  such  a journal.  Be- 
cause § 3250  did  not  impose  “substantive 
predicates”  or  use  “mandatory  language,” 
it  did  not  eliminate  all  discretion  and  thus 
did  not  create  a federally  protected  liberty 
interest. 

In  an  unpublished  portion  of  the 
ruling  filed  separately,  the  Ninth  Cir- 
cuit affirmed  the  dismissal  of  Myron’s 
challenge  to  the  adequacy  of  the  prison 
grievance  system,  holding  that  there  is 
no  constitutional  right  to  an  effective 
grievance  system.  The  Ninth  Circuit 
further  relied  on  Jones  v.  N.  C.  Prisoners’ 
Labor  Union,  Inc.,  433  U.S.  119  (1977) 
to  hold  that  Myron  had  no  constitution- 
ally protected  right  to  form  a political 
action  committee  in  prison. 

Finally,  the  appeals  court  ruled  meritori- 
ous Myron’s  allegation  that  he  was  being 
unconstitutionally  denied  receipt  of  mag- 
azines and  newspapers  absent  defendants 


offering  a legitimate  penological  interest 
in  so  restricting  First  Amendment  rights. 
The  court  relied  upon  Crofton  v.  Roe,  170 
F.3d  957  (9th  Cir.  1999)  [prisoners  may 
receive  gifted  publications]  in  reversing 
and  remanding  the  district  court’s  earlier 
blanket  dismissal.  See:  Myron  v.  Terhune, 
457  F.3d  996  (9th  Cir.  2006),  and  196  Fed. 
Appx.  601  (9th  Cir.  2006)  (unpublished 
Memorandum  Opinion). 

The  Ninth  Circuit  subsequently  with- 
drew and  superseded  its  earlier  published 
and  unpublished  opinions  on  Feb.  7, 
2007.  In  the  superseding  ruling,  the  ap- 
pellate court  held  1)  that  state  regulations 
governing  security  classification  of  pris- 
oners and  facility  placement  did  not  give 
prisoners  a liberty  interest  in  placement 
at  a facility  consistent  with  their  security 
level;  2)  prison  regulations  did  not  give 
prisoners  a liberty  interest  in  participating 
in  the  publication  and  distribution  of  an 
inmate  publication;  and  3)  classification 
to  higher-level  security  facility  than  indi- 
cated by  a prisoner’s  individual  security 
classification  did  not  violate  the  Eighth 
Amendment. 

The  Ninth  Circuit  did  not  address 
the  physical  injury  requirement  under  42 
U.S.C.  § 1997e(e)  in  its  superseding  ruling. 
The  dismissal  of  the  conditions  claims  in 
Myron’s  suit  was  affirmed.  See:  Mvron  v. 
Terhune,  476  F.3d  716  (9th  Cir.  2007).  S'! 
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Illinois  Administrative  Remedies  Exhausted  When 
Prison  Officials  Lost  Grievance 


The  Seventh  Circuit  Court  of  Ap- 
peals has  held  that  an  Illinois 
prisoner  “took  all  steps  necessary  to  ex- 
haust” his  administrative  remedies  when 
prison  officials  misplaced  his  timely  griev- 
ance and  did  not  instruct  him  to  re -file  an 
“untimely  grievance.” 

On  March  15,  2002,  Joseph  Dole 
assaulted  an  Assistant  Warden.  Prison 
guards  retaliated  by  placing  him  on 
suicide  watch  and  beating  him.  A nurse 
reported  the  beating  to  Internal  Affairs 
(IA),  which  initiated  an  investigation. 
The  State  Police  also  investigated  the 
incident.  Dole  cooperated  in  both  inves- 
tigations. 

The  case  was  referred  for  prosecu- 
tion but  the  State’s  Attorney  declined  to 
prosecute,  despite  finding  the  allegation  of 
staff  abuse  to  be  credible.  Based  on  the  IA 
investigation  the  guards  were  disciplined 
for  excessive  force  and  failure  to  report 
violations. 

On  April  15,  2002,  Dole  completed 
a timely  grievance  concerning  the  use  of 
excessive  force.  He  placed  the  grievance  in 
an  envelope  addressed  to  the  Administra- 
tive Review  Board  (ARB)  and  gave  it  to 
guards  for  mailing.  “This  was  the  only 
procedure  . . . available  to  him  to  mail  his 
grievance.” 

When  Dole  did  not  receive  a response, 
he  wrote  to  the  ARB  inquiring  about  the 
status  of  his  grievance.  The  ARB  stated 
it  had  no  record  of  the  grievance.  Dole 
was  not  instructed  by  the  ARB  on  how 
he  should  proceed.  The  time  for  filing 
a timely  grievance  had  passed,  but  111. 
Admin.  Code  Title  20,  § 504.810(a)  al- 
lows for  the  filing  of  untimely  grievances 
upon  a showing  of  good  cause  for  the 
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untimeliness. 

Dole  did  not  attempt  to  file  an  un- 
timely grievance  before  filing  a § 1983 
action  in  federal  court  for  the  retalia- 
tory beating  he  endured.  The  defendants 
moved  for  summary  judgment,  asserting 
that  Dole  had  failed  to  comply  with  the 
exhaustion  requirement  of  the  Prison 
Litigation  Reform  Act  (PLRA).  Dole  ar- 
gued that  no  administrative  remedies  were 
“available”  to  him  once  his  grievance  was 
lost.  Alternately,  he  asserted  “that  he  had 
materially  complied  with  the  PLRA.”  The 
district  court  granted  summary  judgment 
to  the  defendants  and  dismissed  the  action 
for  non-exhaustion. 

The  Seventh  Circuit  noted  that  it 
takes  “a  strict  compliance  approach  to 
exhaustion.  A prisoner  must  properly  use 
the  prison’s  grievance  process.  If  he  . . . fails 
to  do  so,  the  prison  . . . can  refuse  to  hear 
the  case  and  the  prisoner’s  claim  can  be 
indefinitely  unexhausted,”  citing  Pozo  v. 
McCaughtry,  286  F.3d  1022, 1025  (7th  Cir. 
2002).  The  appeals  court  also  explained, 
however,  that  “prison  officials  may  not 
take  unfair  advantage  of  the  exhaustion 
requirement  ...  and  a remedy  becomes 
‘unavailable’  if  prison  employees  do  not 
respond  to  a properly  filed  grievance  or 
otherwise  use  affirmative  misconduct  to 
prevent  a prisoner  from  exhausting.”  See: 
Lewis  v.  Washington,  300  F.3d  829, 833  (7th 


Cir.  2002);  Dale  v.  Lappin,  376  F.3d  652, 
656  (7th  Cir.  2004). 

The  appellate  court  distinguished 
Dole’s  situation  from  the  cases  relied  upon 
by  the  defendants  and  concluded  that  “be- 
cause Dole  properly  followed  procedure 
and  prison  officials  were  responsible  for 
the  mishandling  of  his  grievance,  it  can- 
not be  said  that  Dole  failed  to  exhaust  his 
remedies.”  The  Seventh  Circuit  suggested 
that  its  decision  may  have  been  different 
“if  the  ARB  had  given  Dole  instructions 
on  how  to  proceed  and  Dole  had  ignored 
or  improperly  followed  those  instruc- 
tions.” As  it  were,  “if  he  had  filed  an 
untimely  claim,  he  might  have  ultimately 
prejudiced  his  case.” 

The  appeals  court  concluded  that 
its  decision  was  consistent  with  Pozo 
and  Lewis,  as  supported  by  Brengettcy  v. 
Horton,  423  F.3d  674  (7th  Cir.  2005).  “By 
properly  mailing  his  ARB  complaint, 
alerting  the  ARB  that  the  complaint  was 
mailed  and  filing  suit  only  after  the  ARB 
failed  to  clarify  what  he  should  do  next, 
Dole  had  done  all  that  was  reasonable 
to  exhaust  his  administrative  remedies.” 
See:  Dole  v.  Chandler,  438  F.3d  804  (7th 
Cir.  2006).  FI 
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Tennessee  Parole  Rules-Changes  as  Applied  to  Old 
Lifer  May  Violate  Ex  Post  Facto 


The  Sixth  Circuit  U.S.  Court  of  Ap- 
peals held  that  a double-murderer 
convicted  in  1975,  serving  life  in  Tennessee, 
was  entitled  to  the  benefit  of  1974  parole 
rules  which  conditionally  provided  that "... 
such  prisoner  shall  be  allowed  to  go  upon 
parole,”  and  therefore  the  parole  board’s 
1998  denial  using  its  new  rules  version, 
which  states  may  be  allowed  to  go 
upon  parole,”  could  violate  ex  post  facto 
principles  as  applied  to  him. 

Joseph  Dyer  III  was  originally  sen- 
tenced to  death,  a punishment  later 
commuted  to  life  imprisonment  when 
Tennessee’s  death  penalty  was  declared 
unconstitutional.  He  was  denied  parole  in 
1993  and  again  in  1998,  notwithstanding 
a clean  in-prison  record.  He  complained 


that  his  1998  denial  was  based,  at  least 
in  part,  upon  the  1998  statutory  change 
in  the  parole  board’s  discretion  from 
“shall”  to  “may”  (Tenn.  Code  Ann.  § 
403614  (1974)  versus  Tenn.  Code  Ann.  § 
40-28-1 17(a)  (1998)).  His  legal  challenge 
was  that  the  change  was  not  merely  “pro- 
cedural” in  nature  but  actually  increased 
his  punishment. 

Dyer,  proceeding  in  pro  per  under  28 
U.S.C.  § 2254,  had  been  denied  relief  in 
every  state  and  federal  court  below  the 
Sixth  Circuit.  One  Circuit  judge  would 
have  granted  Dyer’s  writ  outright  on  the 
plain  grounds  that  the  new  rules  altered 
substantive  criteria  for  parole,  and  were 
not  merely  procedural  changes.  The  other 
two  judges  took  a more  moderate  ap- 


proach and  granted  relief  for  the  purpose 
of  having  the  district  court  conduct  an 
evidentiary  hearing  to  determine  if  Dyer’s 
substantive  rights  had  been  violated. 

To  prevail  in  this  determination,  Dyer 
would  have  the  burden  of  discovering  and 
presenting  evidence  limited  to  comparable 
convictions  and  sentences  to  demonstrate 
that  but  for  the  statutory  change,  he  would 
likely  have  been  granted  parole. 

Accordingly,  after  an  exhaustive 
analysis  of  pre-existing  U.S.  Supreme 
Court  precedent  on  point,  the  Sixth  Cir- 
cuit vacated  the  district  court’s  dismissal 
and  remanded  for  an  evidentiary  hearing 
and  determination  consistent  with  the  ap- 
pellate opinion.  See:  Dyer  v.  Bowlen , 465 
F.3d  280  (6th  Cir.  2006).  FI 


Eighth  Circuit  Upholds  Arkansas  Sex  Offender 
Registration/Residency  Restrictions 


The  Eighth  Circuit  Court  of  Ap- 
peals affirmed  the  dismissal  of  a 
civil  rights  challenge  to  provisions  of  the 
Arkansas  Sex  Offender  Registration  Act, 
Ark.  Code  Ann.  § 12-12-901  et  seq.,  and 
to  a criminal  statute  that  makes  it  a Class 
D felony  for  some  sex  offenders  to  live 
within  2,000  feet  of  a school  or  daycare 
center.  Ark.  Code  Ann.  § 5-14-128. 

Arkansas  requires  its  Sex  Offender 
Assessment  Committee  to  assign  one  of 
four  risk  levels  to  registered  sex  offenders 
(RSOs)  — low  risk,  moderate  risk,  high 
risk  and  sexually  violent  predator.  The 
assigned  risk  level  (ARL)  determines 
the  amount  of  community  notification 
required.  It  is  a Class  D felony  for  RSOs 
in  the  two  highest  ARL  categories  to  live 
within  2,000  feet  of  a school  or  a daycare 
center. 

Donald  Weems  and  Michael  Briggs 
are  Arkansas  RSOs  who  were  assessed 
high  risk  levels  by  the  Committee. 
Weems  had  been  convicted  of  indecent 
exposure.  After  assessment,  he  received 
a letter  from  the  Little  Rock  police  chief 
telling  him  his  residence  was  in  violation 
of  the  2,000-foot  rule  and  ordering  him 
to  move.  Briggs  was  convicted  of  first- 
degree  rape  in  Maryland  and  moved  to 
his  mother’s  house  in  Arkansas  after 
serving  15  years  in  the  Maryland  prison 
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system.  After  assessment,  he  received 
notice  that  living  at  his  mother’s  house 
violated  the  residency  restrictions;  he 
was  ordered  to  move.  Weems  and  Briggs 
hied  a civil  rights  suit  in  federal  district 
court  challenging  the  assessment  pro- 
cedures and  residency  restrictions.  The 
district  court  granted  the  defendants’ 
motion  to  dismiss,  holding  the  plaintiffs 
had  failed  to  state  a claim.  Weems  and 
Briggs  appealed. 

The  Eighth  Circuit  noted  that  it 
had  recently  ruled  on  many  of  the  issues 
raised  in  this  case  when  it  upheld  the 
constitutionality  of  a 2,000-foot  residency 
restriction  for  sex  offenders  in  Iowa,  even 
though  such  restrictions  rendered  the 
vast  majority  of  all  the  cities  and  towns 
in  Iowa  uninhabitable  by  sex  offenders. 
See:  Doe  v.  Miller,  405  F.3d  700  (8th  Cir. 
2005),  cert,  denied,  126  S.Ct.  757  (2005). 
The  Iowa  law  was  both  narrower  and 
broader  than  the  Arkansas  law  in  that  it 
applied  only  to  sex  offenders  convicted  of 
offenses  against  minors,  but  contained  no 
individualized  assessment  of  the  risk  of 
reoffending.  Applying  Doe,  the  appellate 
court  held  that  the  residency  restrictions 
did  not  violate  substantive  due  process 
rights  or  the  right  to  intrastate  travel  of 
RSOs,  and  were  not  an  unconstitutional 
ex  post  facto  law. 


The  Eighth  Circuit  was  impressed 
with  the  individualized  assessment  and 
opportunities  for  review  provided  by  the 
Arkansas  statute.  Examiners  considered 
“actuarial  analyses,  information  obtained 
from  [an]  interview,  psychological  testing 
and  evaluation,  review  of  relevant  records 
and  historical  data,  and  [a]  polygraph  or 
penile  plethysmograph”  in  assessing  a risk 
level.  Assignment  to  the  sexually  violent 
predator  level  may  only  be  made  by  the 
convicting  court  with  the  assessor  acting 
as  an  advisor. 

Arkansas  RSOs  may  challenge  their 
ARL  by  administrative  review  (AR), 
during  which  they  have  access  to  all  docu- 
ments generated  by  the  examiners,  a tape 
recording  of  the  interview,  and  a listing 
of  all  other  documents  used  in  the  assess- 
ment. Notification  proceeds  at  one  level 
below  the  ARL  until  the  AR  is  complete. 
The  results  of  the  AR  may  be  challenged 
by  petitioning  for  judicial  review. 

The  Eighth  Circuit  held  that  these 
procedures  provided  greater  procedural 
protections  than  the  previously  upheld 
Iowa  restrictions.  Thus,  there  was  no 
procedural  due  process  violation.  The 
appellate  court  also  found  no  substan- 
tive due  process  violation  in  the  statute’s 
preventing  RSOs  from  living  with  family 
members,  as  it  did  not  “operate  directly 
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on  the  family  relationship.'’  The  court 
held  that  because  the  statutes  did  not 
infringe  on  a fundamental  right,  the 
level  of  review  in  all  such  matters 
was  whether  the  statutes  in  question 
rationally  advance  some  legitimate  gov- 
ernment function. 

The  appeals  court  noted  that  “resi- 
dency” for  the  purpose  of  sex  offender 
registration  was  defined  to  include  places 
of  employment,  training  or  education, 
but  there  was  no  indication  that  this 
definition  was  being  used  by  Arkansas 
authorities  for  the  residency  restriction 
statute.  Therefore,  the  court  assumed 
that  the  2,000-foot  restriction  would 


not  apply  to  an  RSO’s  place  of  employ- 
ment, education  or  training,  and  that  the 
common  definition  of  reside  (“to  dwell 
permanently  or  continuously”)  would  be 
used  for  the  statute. 

The  Eighth  Circuit  also  held  that 
RSOs  have  no  right  to  counsel  or  to  con- 
front witnesses  at  the  initial  assessment 
stage.  It  further  upheld  the  “undefined 
and  non-specific  overrides  and  depar- 
tures” allowed  during  risk  assessments  as 
constitutional.  Therefore,  the  appellate 
court  affirmed  the  district  court’s  dis- 
missal of  the  suit.  See:  Weems  v.  Little 
Rock  Police  Department,  453  F.3d  1010 
(8th  Cir.  2006).  W* 


Texas  Court  Ordered  to  Accept 
Prisoners’  Correspondence 


In  a bizarre  case,  a Court  of  Ap- 
peals in  Texas  had  to  order  a state 
district  court  to  accept  correspondence 
from  prisoners. 

Felix  DeLeon,  a Texas  state  prisoner, 
filed  a petition  for  a writ  of  mandamus  in 
the  Court  of  Criminal  Appeals  of  Texas 
(CCA)  seeking  an  order  instructing  the 
District  Clerk  of  Lynn  County  to  accept 
his  correspondence.  DeLeon  had  at- 
tempted multiple  times  to  file  a petition 
for  a writ  of  habeas  corpus  in  the  109th 
Judicial  District  Court,  but  each  time  the 
mailing  had  been  returned  with  “refused” 
marked  on  it. 

The  district  clerk  explained  to  the 
CCA  that  three  or  four  years  earlier 
the  clerk’s  office  had  begun  a practice 
of  refusing  mail- 
ings from  prisoners 
that  had  not  been 
screened  for  an- 
thrax. The  CCA 
quickly  concluded 
that  DeLeon  had  a 
constitutional  right 
(of  access  to  courts) 
and  a statutory  right 
to  file  his  habeas 
corpus  applications 
under  Article  I,  Sec- 
tion 12  of  the  Texas 
Constitution  and 
Article  11.07(3)(b) 
of  the  Texas  Code 
of  Criminal  Proce- 
dure. Thus,  the  clerk 
had  a duty  to  ac- 
cept the  application 


when  it  arrived  in  the  mail.  Therefore, 
the  CCA  conditionally  granted  the  writ 
of  mandamus  and  ordered  the  clerk  to 
accept  DeLeon’s  mailings. 

The  insanity  of  this  is  magnified  when 
one  considers  that  it  takes  a biological 
weapons  laboratory  to  manufacture  an- 
thrax as  a weapon.  Perhaps  that  is  why 
there  has  never  been  a case  of  a prisoner 
mailing  anybody  anthrax.  One  wonders 
whether  the  clerk’s  practice  was  just  an- 
other knee-jerk  and  unthinking  reaction  in 
the  name  of  fighting  terrorism  or  whether 
it  harbored  the  darker  motivation  of  keep- 
ing the  judge’s  docket  clear  of  prisoner 
petitions.  See:  DeLeon  v.  District  Clerk, 
Lynn  County,  187  S.W.3.d  473  (Tex.Crim. 
App.,  2006)'.  PI 
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INFORMATION  WANTED: 

Immigration  Detainees 

Are  you  being  detained  by  im- 
migration/ICE?  Do  you  have 
HIV  or  AIDS?  Have  you  had 
problems  with  your  medical 
treatment?  Have  you  been  dis- 
criminated against  because  you 
have  HIV  or  AIDS? 

Human  Rights  Watch  wants  to 
hear  from  you  about  HIV/AIDS 
issues. 

Your  name  will  not  be  used. 

Write  or  call  us  at: 

HIV/AIDS  Program 
Human  Rights  Watch 
350  5th  Avenue,  34th  FI. 

New  York,  NY  10118 

212-216-1259 

mcIemom@hrw.org 


SE  BUSCA  INFORMACION: 

Detenidos  por  la  inmigracion 

^Usted  esta  detenido  por  El  Ser- 
vicio  de  Inmigracion  y Control 
de  Aduanas  de  Estados  Unidos 
(ICE)?  <,Usted  tiene  el  VIH  o el 
SID  A?  ^Usted  ha  sido  discrimi- 
nado  por  tener  VIH/SIDA? 

Human  Rights  Watch  quiere 
que  nos  cuente  su  experiencia 
con  el  VIH/SIDA  y la  inmigra- 
cion. 

No  le  utilizaremos  el  nombre, 
Ud.  permanecera  anonimo. 

Escribanos  o llamanos  a: 

HIV/AIDS  Program 
Human  Rights  Watch 
350  5th  Avenue,  34th  FI. 

New  York,  NY  10118 

212-216-1259 

mclemom@hrw.org 
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California:  On  April  20,  2007,  John 
Whittle,  a former  guard  at  the  Mule  Creek 
State  Prison  was  sentenced  to  two  years  in 
prison  for  smuggling  methamphetamine 
to  prisoners  in  exchange  for  five  thousand 
dollars  worth  of  bribes. 

Florida:  On  June  20,  2006,  Nelson 
Mompierre,  43,  a park  ranger  at  the  Bill 
Baggs  Cape  Florida  State  Park  was  ar- 
rested by  FBI  agents  on  claims  that  he 
solicited,  and  received,  bribes  from  work 
release  prisoners  that  he  was  supervis- 
ing. This  included  demanding  $80  from 
a prisoner  to  visit  with  his  girlfriend  at 
the  park;  threatening  to  expel  a prisoner 
from  work  release  unless  he  was  paid 
$2,500.  A female  FBI  agent  posed  as  a 
prisoners’  wife  and  gave  Mompierre  $500 
to  keep  a prisoner  in  the  work  release 
program  and  gave  him  additional  money 
as  he  demanded  it.  As  part  of  his  duties, 
every  weekday  Mompierre  would  pick  up 
several  prisoners  from  the  South  Florida 
Reception  Center  to  work  at  the  park. 

Georgia:  On  May  13, 2006,  Eric  Hor- 
ton, a guard  at  the  Clayton  county  jail 
was  charged  with  grabbing  the  genitals 
of  three  male  prisoners  at  the  jail  during 
a search  and  allowing  his  hands  to  remain 
there  “for  an  uncomfortable  period  of 
time.” 

Guinea:  On  February  14,  2007,  at 
least  22  prisoners  suffocated  to  death  in 
a fire  at  the  jail  in  Nzerekore.  The  fire 
was  started  by  prisoners  attempting  to 
escape  who  forced  a cell  door  open,  tied 
up  a guard  and  set  fire  to  the  roof.  The 
escape  attempt  came  in  the  midst  of  a 
crack  down  by  President  Lansana  Conte 
who  has  responded  to  protests  of  his  23 
years  of  corrupt  and  brutal  rule  by  declar- 
ing martial  law  and  gunning  down  street 
protesters. 

Haiti:  On  May  15, 2006,  Rene  Preval 
was  inaugurated  as  president  of  the  pup- 
pet regime  installed  by  the  United  States. 
The  festivities  were  eclipsed  by  a rebellion 
by  prisoners  at  the  National  Penitentiary 
800  yards  away  from  the  inauguration 
ceremony.  Prisoners  paraded  at  least 
two  corpses  before  news  cameras  and 
demanded  amnesty  for  political  prisoners 
and  respect  for  the  rule  of  law.  The  prison, 
designed  to  hold  800  prisoners,  holds  over 
2,000,  of  whom  less  than  40  have  even 
been  charged  with  a crime. 

Illinois:  On  March  9,  2007,  Cook 
County  sheriff  Tom  Dart  demoted  sev- 
eral jail  officials  after  an  audit  disclosed 

July  2007 


News  in  Brief: 

at  least  $289,000  was  missing  from  the 
Inmate  Commissary  account.  So  far,  Dart 
said,  the  jail  was  unable  to  determine  if 
the  missing  funds  were  due  to  sloppy  ac- 
counting or  theft  by  employees,  but  with 
inaccurate  records  who  knows.  Problems 
with  the  Inmate  Commissary  fund  have 
been  documented  since  at  least  2002.  The 
county  commissioners  have  responded 
by  slashing  the  auditor’s  budget  and  not 
requesting  any  changes  or  accountability 
by  jail  officials. 

Illinois:  On  September  26,  2006, 
Frederick  Shead,  35,  a guard  at  the  Kane 
County  jail  pleaded  guilty  to  a misde- 
meanor charge  of  having  sexual  contact 
with  a female  jail  prisoner,  which  is  illegal 
in  all  states.  He  was  sentenced  to  two  years 
probation  and  a $500  fine. 

Indiana:  On  May  1,  2007,  Margaret 
Wiley,  28,  a guard  at  the  Northeast  Juve- 
nile Correctional  Facility  was  sentenced  to 
18  months  probation  after  pleading  guilty 
to  a felony  charge  of  sexual  misconduct 
for  having  sex  with  a male  16  year  old 
prisoner  at  the  facility. 

New  York:  In  April,  2007,  Nassau 
County  legislator  Peter  Schmitt  and 
seven  other  legislators  sent  constituents 
post  cards  announcing  a toll  free  number 
they  could  call  to  learn  the  whereabouts 
of  sex  offenders  in  their  neighborhoods. 
However,  the  cards  listed  the  wrong  num- 
bers and  instead  of  a sex  offender  hotline, 
callers  were  sent  to  a sex  chat  line  offering 
phone  sex  for  a fee. 

New  York:  On  April  1 1, 2007,  Michael 
Bradish,  43,  a guard  at  the  Bare  Hill  Cor- 
rectional Facility  in  Malone  for  sixteen 
years  was  sentenced  to  16  months  to  four 
years  in  prison  after  pleading  guilty  to 
smuggling  heroin  to  prisoners  in  the  jail 
after  he  was  videotaped  doing  so. 

New  York:  On  November  10,  2006, 
David  Rohmiller,  36,  a former  guard  at 
the  Rensselaer  county  jail  was  sentenced 
to  8 years  in  federal  prison  for  lying  to  a 
federal  grand  jury  when  he  denied  raping 
female  jail  prisoners.  He  was  sentenced 
to  four  years  in  state  prison  for  actually 
raping  the  prisoners.  He  pleaded  guilty  to 
the  rape  to  the  state  and  federal  charges 
and  admitted  he  coerced  one  prisoner  into 
having  sex  with  him,  fondled  another  one, 
made  more  than  30  phone  calls  to  former 
female  jail  prisoners  and  then  lied  about 
it  to  investigators. 

Pennsylvania:  On  April  18,  2007, 
Mark  Densberger,  48,  a Bureau  of  Prisons 


guard  was  sentenced  in  federal  court  to 
206  months  in  federal  prison  for  mak- 
ing home  videos  depicting  him  having 
sex  with  9,  12  and  13  year  old  boys.  The 
federal  sentence  will  run  concurrent  to  a 
state  sentence  he  is  serving  after  pleading 
guilty  to  incest  charges.  When  he  is  pa- 
roled from  the  Pennsylvania  sentence  he 
will  be  placed  in  federal  custody  to  serve 
the  federal  sentence. 

Pennsylvania:  On  May  8,  2007, 
Heather  Hull,  a guard  at  the  Berks  County 
Prison  in  Reading  was  fired  for  appearing 
nude  in  the  March,  2007,  issue  of  Playboy 
wearing  a mock  prison  guard  uniform 
and  a bustier.  The  Teamsters  union,  who 
represents  Hull,  has  demanded  she  be 
reinstated. 

Tennessee:  On  May  9,  2007,  the  state 
of  Tennessee  executed  Phillip  Workman, 
53.  For  his  last  meal  Workman  had  re- 
quested that  a pizza  be  donated  to  the 
homeless  of  Nashville.  The  Department 
of  Corrections  refused,  stating  they  do 
not  “donate  to  charities.”  Upon  hear- 
ing of  the  DOC’s  response,  a number  of 
citizens  around  the  city  donated  hundreds 
of  pizzas  to  homeless  shelters  throughout 
Nashville  in  Workman’s  name.  Workman 
had  been  convicted  of  killing  a policeman 
in  1981  while  robbing  a Wendy’s  to  feed 
his  cocaine  addiction.  He  was  homeless 
at  the  time. 

Texas:  On  June  19,  2006,  Augustin 
Amador,  34,  a state  prisoner  at  the  Tel- 
ford Unit  in  New  Boston,  was  stabbed  to 
death  and  at  least  three  other  prisoners 
were  stabbed  in  a confrontation  between 
the  Texas  Chicano  Brotherhood  and  the 
Tri-City  Bombers,  of  which  Amador  was 
a member.  Prison  guards  used  tear  gas  to 
stop  the  fight. 

Texas:  On  May  14, 2007,  Mary  Chris- 
tian, 44,  a prisoner  at  the  Hobby  Unit  in 
Marlin  was  found  dead  in  her  cell  with  her 
hands  tied  behind  her  back. 

Utah:  On  April  26,  2007,  Utah  State 
University  announced  that  it  was  ending 
its  program  of  providing  Bachelors  and 
Masters  Degrees  to  prisoners  for  a lack 
of  funds.  It  had  offered  prisoners  classes 
online  and  over  satellite  TV  for  the  past  20 
years,  awarding  91  degrees  in  that  period. 
Prisoners  would  pay  $100  per  semester, 
regardless  of  how  many  classes  they  take. 
Vince  Lafferty,  director  of  Utah  State’s 
distance  learning  program  noted  that  not 
a single  one  of  the  school’s  prison  gradu- 
ates had  returned  to  prison  after  release. 
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About  efforts  of  seeking  state  funding,  he 
was  told  it  would  “never  be  a priority”  for 
the  legislature. 

Virginia:  In  March,  2007,  the  Ports- 
mouth sheriff’s  office  announced  no 
further  action  would  be  taken  in  an  in- 
vestigation that  Portsmouth  jail  officials 
improperly  exploited  prisoner  labor.  In 
December,  2006,  deputy  sheriff  Matthew 
Ejma  was  convicted  of  five  misdemeanor 
counts  of  using  prisoners  in  his  personal 
landscaping  business.  He  was  sentenced 
to  200  hours  community  service  and  fined 
$2,500.  Danny  Self,  another  jail  deputy 
was  forced  to  resign  but  never  charged  in 
the  incident. 

Virginia:  On  May  15,  2007,  Alice 
Foster,  43,  a guard  at  the  Red  Onion 
state  prison  was  charged  with  first  degree 
murder  for  shooting  and  killing  Roy  Gary, 
39,  a former  prisoner  at  Red  Onion  and 
current  parolee,  in  her  home.  Foster  told 
police  she  shot  Gary  after  he  broke  into 
her  home.  Police  were  skeptical  and  noted 
the  forensic  evidence  did  not  support  her 
account  and  that  it  appeared  they  had 
known  each  other  prior  to  the  incident. 

Washington:  On  April  12, 2007,  an  un- 
identified 48  year  old  man  facing  a “three 
strikes”  sentence  of  life  without  parole  for 
attacking  his  girlfriend  hanged  himself  in 
the  Pierce  County  jail  in  Tacoma. 

Washington:  On  May  4,  2007,  Larry 
Corrigan,  54,  an  official  with  the  King 
county  prosecutor’s  office  in  Seattle,  was 
sentenced  to  24  months  in  prison  after 
pleading  guilty  to  having  an  online  sexual 
chat  with  two  undercover  police  officers 
he  believed  were  in  fact  14  year  old  girls. 
The  “girls”  agreed  to  meet  with  him  to 
have  sex  when  he  was  arrested.  Corrigan 
had  been  the  prosecution’s  budget  officer 
since  1979  and  had  worked  on  the  po- 
litical campaigns  of  a bevy  of  “tough  on 
crime”  Washington  Republican  politicians 
including  Congressman  Dave  Reichert, 
now  deceased  King  county  prosecutor 
Norm  Maleng  and  at  least  one  judge. 
Corrigan  is  also  being  investigated  for 
embezzling  $72,000  from  Maleng’s  elec- 
tion campaign. 

Washington:  On  May  8,  2007,  Jim 
Aguilar,  a Department  of  Corrections 
guard  at  the  Airway  Heights  Correction 
Center  on  assault  charges  for  pulling  his 
pistol  on  two  supervisors  who  approached 
his  guard  post  at  the  prison  during  a 
routine  check.  Aguilar  had  been  a prison 
guard  since  1984. 

Washington:  On  October  26,  2006, 
Thurston  county  deputy  prosecutor  Wil- 
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liam  Halstead  was  arrested  by  Seattle 
police  during  a game  at  Qwest  field  when 
they  entered  the  women’  restroom  to  in- 
vestigate reports  of  two  people  having  sex 
in  a stall.  While  Halstead  and  his  female 
companion,  an  administrative  assistant  at 
the  Thurston  county  prosecutor’s  office, 
were  in  a bathroom  stall  together  they 
were  not  having  sex.  A drunken  Halstead 
became  belligerent  with  police  and  was 
expelled  from  the  game. 


Prisoners’  Guerrilla 
Handbook  to 

Correspondence  Programs 

High-school,  vocational, 
paralegal  and  college  courses 
available  to  prisoners. 

$24.95 

Available  from  PLN’s  Book  Store! 
See  page  45  for  more  information. 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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Federal  Court  Awards  Illinois  Prisoner  $7,116  in  Fees,  Costs 


On  August  18,  2006,  the  U.S. 
District  Court  for  the  Southern 
District  of  Illinois  awarded  $7,116.35  in 
attorney’s  fees  and  costs  to  a state  prisoner 
who  prevailed  in  his  civil  rights  claim 
against  prison  officials. 

Plaintiff  David  Williams  filed  suit 
against  prison  personnel  under  42  U.S.C. 
§ 1983,  claiming  their  deliberate  indiffer- 
ence to  his  serious  medical  needs  violated 
his  rights  under  the  Eighth  Amendment. 
On  July  5,  2006  a jury  found  in  Williams’ 
favor  on  one  count  and  awarded  him 
$4,500.  Following  the  verdict,  the  defen- 
dants moved  for  judgment  as  a matter  of 
law,  or  in  the  alternative,  a new  trial  pur- 
suant to  Federal  Rule  of  Civil  Procedure 
50(b).  Williams  moved  for  attorney’s  fees 
and  costs  under  42  U.S.C.  § 1988. 

District  Court  Judge  William  D.  Stiehl 
denied  the  defendants’  motion,  both  for 
judgment  as  a matter  of  law  and  for  a new 


SOBER  LIVING  NETWORK 

Quality  Sober  Living  Referals 
www.soberhousing.net 
Referral  Hotline  1-800-799-2084 
There  are  Sober  Living  Coalitions 
in  five  Southern  California  Counties 
that  inspect  their  260  member  houses 
annually. 


Down  Time  CD/DVD  $15.95 

First  ever  prison  Music  video 
fdmed  & produced  by  prisoners 
inside  the  Walls.  Interview  w/Band 
Jam  Session  & more.  CD  contains 
14  original  heartfelt  songs.  The 
perfect  gift  for  your  loved  ones. 
www.downtimeprisonmusic.com 


Prison  and  Jail  Consultant 

Ron  McAndrew 
Expert  Witness-Consultant 
Proven  Track  Record 
www.RonMcAndrew.com 


FREE:  For-Get-Me-Not  Gift  Catalog 

Gifts  For  Your  Family  and  Loved  Ones 
Send  Self  Address  Stamped  Envelope  to: 
Capron  Bargain  Shop,  P.O.  Box  162 
Capron,  Virginia  23829 
Serving  this  Nations  Incarcerated  Men 
and  Women  for  More  than  Three  Years 
FREE  Gift  Catalog — FREE  Gift  Catalog 


by  Michael  Rigby 

trial.  Regarding  the  former  request,  Judge 
Stiehl  held  that  the  defendants  were  not  en- 
titled to  qualified  immunity  - the  only  issue 
not  specifically  addressed  at  trial  - because 
there  was  enough  evidence  for  a reason- 
able jury  to  conclude  that  the  defendants 
deliberately  ignored  Williams’  complaints 
of  chest  pain  and  numbness  in  the  arm. 
Likewise,  a new  trial  was  not  warranted 
since  (a)  sufficient  evidence  existed  to  pro- 
vide a reasonable  basis  for  the  jury’s  verdict, 
and  (b)  Williams  properly  alleged  a physical 
injury  in  conjunction  with  his  mental  injury 
as  required  by  the  Prison  Litigation  Reform 
Act  (PLRA),  42  U.S.C.  § 1997e(e). 

Judge  Stiehl  next  considered  Williams’ 
motion  for  fees  and  costs,  which  he  granted  in 
part  and  denied  in  part.  Williams  had  sought 
$6,750.00  in  attorney  fees,  $366.35  in  costs 
that  were  reflected  on  his  Bill  of  Costs,  and 
$ 1 ,647 . 1 3 for  “case  expenses”  not  reflected  in 
the  Bill  of  Costs.  The  judge  first  noted  that  as 
the  prevailing  party  Williams  was  entitled  to 
reasonable  attorney  fees  and  costs. 


As  for  the  fees,  Judge  Stiehl  found 
that  $6,750.00,  which  amounted  to  150% 
of  Williams’  jury  award  - the  maximum 
allowed  under  the  PLRA  - was  appropri- 
ate. However,  Stiehl  further  found  that 
25%,  or  $1,125.00,  of  the  fee  award  should 
come  from  Williams’ jury  award,  leaving 
the  defendants  responsible  for  $5,625.00 
of  the  fee  award. 

With  regard  to  costs,  Judge  Stiehl 
concluded  that  the  $366.35  from  the  Bill 
of  Costs  was  appropriate,  but  that  the 
$1,647.13  in  “case  expenses”  was  more 
properly  categorized  as  attorney  fees.  As 
such,  Stiehl  awarded  only  the  $366.35  in 
costs  because  the  statutory  cap  for  attorney 
fees  had  already  been  reached.  In  total,  Wil- 
liams’ attorney  was  awarded  $7,1 16.35  with 
$1,125.00  of  that  amount  being  satisfied 
from  Williams’  $4,500 jury  award.  Williams 
was  represented  by  Julie  A.  Bruch  of  the 
Northbrook,  Illinois,  law  firm  O’Halloran, 
Kosoffi  et  al.  See:  Williams  v.  Liefer , 2006 
U.S.  Dist.  Lexis  58286.  FI 
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ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 

! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
! (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
JTwo  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

! Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 

; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  1 

; of  vocabulary  and  identifies  informal  and  slang  words.  1 045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi-  I! 

: ness  and  computer  terms.  1033  |__| |; 

t 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LJ 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  LN I 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  l__l 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  B0OK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 


Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners , 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions,  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  ‘168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wowi”  - h.b.s.,  fci  otisville,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

"7  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

'THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

O Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  (j)  Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 
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PEN  PAL  HOOKUPS  FOR  PRISONERS 

Rated  #1  by  both  prisoners  and  Internet  users! 


Hke  lmde%  Ca  wlim  adve'iti&ipiy  fin  oven  five  tfewib! 

For  over  five  years  INMATE  CONNECTIONS  has  been  the  leader  in  online  prisoner  advertising.  Thousands  of  prisoners  have 
trusted  us  to  publish  their  home  pages  on  the  web  and  to  help  them  make  new  friends.  Our  high-profile,  high-volume  website  has 
been  featured  in  such  major  news  media  as  ABC,  CBS,  CNET,  CNN,  and  others.  We  receive  50,000  hits  each  day  from  search 
engines,  directories,  and  other  websites.  Our  strong  Internet  presence  combined  with  our  outstanding  customer  service,  user- 
friendly  website,  innovative  options,  and  total  email  forwarding  puts  us  ahead  of  the  competition  and  makes  us  the  first  choice  of 
prisoners  who  want  to  connect  with  the  world  online. 

"INMATE  CONNECTIONS  is  great!  I’ve  recommended  your  service  to  several  inmates  and  they’ve  all  reached  the  same 
conclusion.  It’s  unanimous!  Personally,  I’ve  had  the  pleasure  of  meeting  dozens  of  interesting  women  from  all  over  the  United 
States.  There  has  even  been  a few  from  overseas.  Your  response  rate  is  remarkable.  I’ve  received  mail  through  your  service  on  a 
regular  basis. - Patrick  Streater,  CA  inmate 

High  Response  Rate  - Fast  Publication  - Complimentary  Photo  Re-Touching  - Front  & Every  Page  Exposure 
Available  - Helpful  How-To  Brochure  Available  - Much  More!  - Write  & Discover  All  We  Have  To  Offer! 

Get  started  meeting  new  people  today!  Write  for  a free  brochure/application: 
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Prisons  as  Incubators  and  Spreaders  of  Disease  and  Illness 


America’s  lockups  are  turning 
from  prisoner  dumping  grounds 
into  infectious  disease  breeding  grounds. 
Isolation  is  intended  to  be  the  punishment 
inflicted  by  society  upon  prisoners.  But 
concentrating  prisoners  in  the  process  of 
isolating  them,  and  then  denying  them 
adequate  medical  care,  is  having  the 
perverse  effect  of  punishing  society  by 
propagating  serious  contagious  diseases 
that  released  prisoners  “give  back”  to  the 
non-incarcerated  public. 

Thus,  the  populist  hatred  that  inheres 
against  criminals,  which  permits  inhu- 
mane healthcare  to  persist  in  jails  and 
prisons,  is  itself  a contributing  cause  to 
such  growing  public  health  menaces  as 
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tuberculosis  (TB),  Hepatitis  C (HCV), 
AIDS  (HIV)  and  Methicillin  Resistant 
Staphylococcus  Aureus  (MRSA).  Myriad 
other  diseases  flourish  inside  overcrowded, 
unsanitary  prisons  as  well  - and  extend  be- 
yond to  local  communities  - as  discussed 
in  this  introspection  into  infections  in 
detention  facility  settings.  This  is  nothing 
new.  Prisons  and  jails  have  been  the  incu- 
bators of  disease  for  centuries.  But  with 
notions  of  public  health,  better  awareness 
of  disease  contagion,  etc.,  it  is  all  the  more 
remarkable  that  not  only  does  prison 
health  remain  a threat  to  the  public  health 
of  all  citizens,  but  that  it  has  grown  as  the 
number  of  prisoners  has  grown. 

Tuberculosis 

One-third  of  the  world’s  population  is 
believed  to  carry  the  TB  bacillus  - mostly 
in  densely  (over)populated  impoverished 
third-world  nations.  Despite  international 
humanitarian  efforts,  TB  persists  and  kills 
millions  annually.  TB  usually  affects  the 
lungs  but  can  also  damage  the  kidneys, 
spine  or  brain,  and  if  untreated  can  be 
deadly.  It  is  spread  through  airborne 
germs. 

The  TB  infection  rate  in  the  United 
States  is  only  4.6  per  100,000  population, 
but  approximately  90%  of  known  cases 
occur  among  prisoners.  The  combination 
of  low  socioeconomic  status  (with  its  at- 
tendant poor  healthcare)  and  crowded 
living  conditions  in  prisons  and  jails  pro- 
vide fertile  ground  for  TB.  Past  efforts  to 
curb  the  disease’s  spread  among  America’s 
incarcerated  have  been  inadequate,  result- 
ing in  new  standards  announced  by  the 
National  Centers  for  Disease  Control 
(CDC)  in  2006.  [See  related  article,  this 


issue].  The  Advisory  Council  for  the 
Elimination  of  Tuberculosis  recommends 
that  all  prisons  and  jails  have  a TB  infec- 
tion control  plan. 

In  Arizona,  a patient  with  TB  can  be 
locked  up  in  a hospital  jail  ward  without 
having  committed  any  crime.  Robert 
Daniels,  27,  was  raised  in  Scottsdale  but 
returned  to  his  native  Russia  ten  years  ago, 
where  he  caught  a strain  of  multi-drug- 
resistant  (MDR)  TB  known  as  XDR-TB. 
When  he  began  coughing  up  blood  he 
returned  to  Arizona  to  obtain  better  medi- 
cal treatment.  His  virulent  infection  of  the 
highly  contagious  XDR-TB  required  his 
hospitalization  in  an  aerobically  isolated 
room.  The  only  one  available  was  at  the 
jail  ward  at  the  Maricopa  County  Medical 
Center,  where  Daniels  has  been  “guarded” 
around  the  clock  for  almost  a year  to 
prevent  his  infecting  others. 

During  his  involuntary  incarceration 
he  has  been  deprived  of  a television,  ra- 
dio and  personal  phone;  he  is  unable  to 
shower,  and  the  lights  in  his  bare  room 
are  on  constantly.  Yet  he  has  not  been 
charged  with  or  convicted  of  any  crime, 
only  deemed  a public  health  risk.  The 
Arizona  ACLU  filed  a lawsuit  on  his 
behalf  in  May  2007  seeking  relief  from 
such  restrictive  housing  conditions,  but 
this  action  pits  Daniels’  rights  against  the 
public  welfare.  “It’s  good  news  for  me,” 
Daniels  said  of  the  suit.  “I  finally  have  a 
chance  to  get  out  of  this  black  hole.”  See: 
Daniels  v.  Maricopa  County,  USDC  AZ, 
Case  No.  2:2007cv01080. 

Alabama  reported  three  prisoner  TB 
cases  in  2006.  At  the  Tutwiler  women’s 
prison,  two  unrelated  infections  were 
reported  in  May  and  June.  The  June  case 
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involved  a county  jail  transferee  from 
Houston  County.  While  that  prisoner  was 
placed  in  isolation,  another  106  prisoners 
who  had  come  into  contact  with  her  had 
to  be  quarantined  as  well.  On  September 
22,  a Kilby  Correctional  Facility  prisoner 
was  placed  in  respiratory  isolation.  He 
had  arrived  at  Kilby,  an  intake  facility, 
on  August  11.  All  who  came  in  contact 
with  him  at  the  Talledega  County  Jail  and 
at  Kilby  were  isolated  and  monitored  for 
three  weeks  pending  test  results. 

In  February  2007, 8 out  of  24  Escam- 
bia County,  Florida  jail  prisoners  tested 
positive  for  TB  after  one  had  became 
infected  and  contagious. 

More  recently,  forty-five  Coconino 
County,  Arizona  jail  prisoners  and  em- 
ployees were  notified  in  June  2007  that 
they  may  have  been  exposed  to  active 
TB  from  a sick  prisoner.  The  prisoner, 
who  was  not  named,  had  symptoms  of 
TB  infection  when  he  was  being  booked 
into  the  facility.  “We  will  be  following  up 
to  make  sure  the  individual  is  complying 
with  treatment,”  stated  County  Health 
Director  Barbara  Worgess. 

It  was  also  reported  in  June  2007 
that  a female  prisoner  at  the  Corrections 
Corporation  of  America-operated  Gads- 
den Correctional  Facility  in  Florida  had 
been  diagnosed  with  TB.  She  was  taken 
to  the  Capital  Regional  Medical  Center 
for  treatment;  she  had  reportedly  experi- 
enced symptoms  for  a week  before  being 
diagnosed. 

Detention  facilities  are  not  the  only 
institutions  at  risk  of  TB  transmission. 
In  June  2006,  three  mental  health  care  pa- 
tients from  group  homes  in  Devine,  Texas 
were  hospitalized  with  active  TB.  Because 
the  victims  in  one  group  home  had  inter- 
acted with  patients  at  other  homes,  some 
200  people  were  placed  at  risk. 

California  logs  approximately  2,900 
cases  of  TB  each  year,  inclusive  of  pris- 
oners. This  has  resulted  in  a state  law 
requiring  annual  TB  tests  for  all  DOC 
staff  and  prisoners  (Penal  Code  BB 
6006.5,  7570  et  seq.),  as  well  as  testing 
when  prisoners  are  transferred  between 
facilities.  All  new  county  jail  arrivals  are 
tested  within  72  hours;  however,  TB  still 
persists. 

In  June  2006,  a Modesto  County  Jail 
prisoner  tested  positive  for  TB  at  intake 
but  the  results  weren’t  announced  for 
seven  days.  All  prisoners  and  staff  were 


subsequently  tested.  At  the  California 
State  Prison  (Solano),  more  than  6,000 
prisoners  and  1,400  staff  had  to  be  tested 
in  September  2006  after  two  prisoners 
came  down  with  active  TB.  Additionally, 
a prisoner  arriving  from  the  San  Diego 
County  Jail  tested  positive  upon  his  No- 
vember 2006  arrival  at  the  R.J.  Donovan 
State  Prison.  His  possible  exposure  to  the 
disease  since  his  incarceration  on  August 
22  was  traced  to  six  jail  transfers  and  four 
other  bus  transports. 

Hepatitis  C and  HIV 

An  estimated  forty  percent  of  Amer- 
ica’s 2.3  million  prisoners  carry  the 
Hepatitis  C (HCV)  virus;  many  are  also  af- 
flicted with  HIV.  According  to  a study  by 
the  Centers  for  Disease  Control  released 
in  January  2003,  approximately  1.3  million 
Hepatitis-infected  prisoners  were  paroled 
in  1996,  representing  29%  of  the  nation’s 
HCV  cases.  39%  of  all  HCV-infected 
Americans  will  cycle  through  prisons  and 
jails  this  year.  Left  untreated,  this  hotbed 
of  disease  is  a ticking  public  healthcare 
time  bomb. 

HCV  and  HIV  are  very  different 
viruses  but  they  attack  largely  the  same 
population  since  they  are  both  blood- 
borne.  Thus,  injection  drug  use,  tattooing 
and  unprotected  anal  intercourse  are  as 
likely  to  spread  HCV  as  HIV.  Unfortu- 
nately, prisoners  are  at  the  top  of  this 
high-risk  behavior  list.  According  to  the 
World  Health  Organization  (WHO),  the 
rate  of  HIV  infection  is  up  to  twenty 
times  higher  among  prisoners  than  in 
the  general  population  worldwide,  and 
the  rate  of  HCV  infection  is  up  to  100 
times  higher.  In  the  United  States  it  is 
estimated  the  HIV  infection  rate  is  three 
times  higher  among  prisoners,  while  HCV 
is  twenty  times  more  prevalent  in  prisons. 
This  pales  in  comparison  to  South  Africa, 
though,  where  12%  of  prisoners  (totaling 
over  13,700)  are  HIV-positive. 

Both  HCV  and  HIV  are  treatable  but 
they  suffer  from  a dangerous  trait:  those 
who  carry  either  disease,  or  both,  often 
don’t  know  it  because  testing  in  prison  is 
not  widely  available.  This  “don’t  ask,  don’t 
tell”  policy  is  favored  by  prison  officials 
who  want  to  avoid  the  expensive  cost  of 
treatment.  Yet  they  must  know  that  delay- 
ing or  denying  a $10,000  HCV  treatment 
regimen  (and  potential  cure)  today  will 
cost  10  to  100  times  more  for  palliative 
terminal  healthcare  later. 

One  of  the  few  states  to  openly  ac- 
knowledge this  pending  financial  disaster, 
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and  to  do  something  about  it,  is  North 
Dakota.  State  medical  director  Kathleen 
Bachmeier  instituted  100%  HCV  screen- 
ing after  a methamphetamine  “epidemic” 
tripled  her  state’s  prison  population  and 
brought  with  it  high  rates  of  HCV  infec- 
tion. As  a public  health  initiative,  North 
Dakota  seeks  out  and  treats  those  who  are 
deemed  medically  treatable  and  who  agree 
to  stop  using  drugs. 

At  least  ten  states,  including  Texas, 
have  implemented  mandatory  HIV  screen- 
ing for  all  prisoners.  [See:  PLN,  March 
2007,  p.40],  Alabama  and  Missouri  test 
prisoners  when  they  both  enter  and  exit 
the  prison  system.  A federal  bill,  the 
“Stop  AIDS  in  Prison  Act”  (H.R.  1943), 
introduced  by  Rep.  Maxine  Waters  in 
April  2007,  would  require  mandatory 
HIV  testing  for  federal  prisoners.  The 
bill  is  presently  in  a subcommittee  where 
hearings  were  held  on  May  22. 

Still,  treatment  for  infected  prison- 
ers, as  opposed  to  testing,  remains  the 
exception  rather  than  the  rule.  Fewer 
than  10%  of  prisoners  who  know  they 
have  HCV  receive  treatment.  In  many 
states  where  litigation  has  forced  treat- 
ment programs,  the  combination  of 
waiting  lists,  delays  in  liver  biopsies, 
onerous  “pre-conditions”  (e.g.,  attend- 
ing drug  counseling  for  one  year  hrst) 
and  minimum  remaining-length-of-stay 
restrictions  have  effectively  denied  treat- 
ment to  most  HCV-afflicted  prisoners, 
or  have  delayed  it  until  they  are  released 
on  parole  or  are  too  sick  to  respond  to 
treatment.  The  latter  result  is  doubly 
damning,  because  treatment  is  denied 
until  the  patient  is  sicker  and  then  re- 
leased back  into  the  community  with 
an  advanced  stage  of  the  disease.  Most 
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prisoners  have  no  private  health  insur- 
ance, and  the  public  healthcare  budget 
can’t  handle  the  burden  that  results  from 
thousands  of  infected  ex-cons. 

Other  countries  faced  with  HCV  pris- 
on epidemics  have  taken  a strong  position 
in  favor  of  treatment.  In  June  2007,  the 
High  Court  of  Sindh  in  Pakistan  directed 
the  superintendent  of  the  Central  Prison 
Khairpur  to  expedite  the  medical  treat- 
ment of  over  100  prisoners  with  Hepatitis 
B and  C.  The  Pakistani  high  court  noted 
that  “a  prisoner  does  not  shed  his  basic 
rights  at  the  prison  gate  and  as  long  as 
he  is  in  custody,  his  health  and  well  being 
are  the  responsibility  of  the  state.”  Few 
prison  authorities  in  the  United  States 
seem  to  share  the  same  view  in  regard  to 
HCV  treatment. 

The  future  looks  bleak.  HCV  is 
already  the  most  common  disease  of  its 
type  in  America,  and  is  becoming  more 
entrenched  as  intravenous  drug  use  grows. 
The  place  to  interdict  this  disease  with 
aggressive  treatment  is  in  the  nation’s 
jails  and  prisons,  where  it  can  be  readily 
screened,  since  fewer  than  half  of  those 
who  carry  HCV  even  know  they  are 
infected. 

While  one  in  five  people  with  HCV 
will  clear  the  disease  out  of  their  system 
naturally,  the  other  four  will  go  on  - if 
untreated  - to  develop  terminal  liver  dis- 
ease within  20  years.  1 3,000  people  died  of 
HCV  in  2000  and  39,000  with  the  disease 
are  predicted  to  die  in  2030.  375,000  HCV 
victims  will  suffer  disabling  cirrhosis  of 
the  liver  by  2015.  Although  $1  billion 
is  spent  annually  treating  HCV  in  the 
United  States,  that  is  a miniscule  amount 
compared  to  the  future  costs  if  contain- 
ment of  HCV  in  prisons  and  jails  is  not 
implemented  nationwide. 

In  some  recent  cases  litigation  has 
forced  prison  officials  to  address  the  is- 
sue of  HCV  treatment.  On  June  4,  2007, 
the  Supreme  Court  ordered  the  recon- 
sideration of  a lawsuit  hied  by  Colorado 
prisoner  William  Erickson  after  his  HCV 
treatment  protocol  was  stopped  by  prison 
officials  due  to  a disciplinary  matter  re- 
lated to  a missing  syringe.  The  Court  did 
not  address  Erickson’s  treatment  claim 
on  the  merits,  but  remanded  the  case  on 
procedural  grounds  after  Ending  that  he 
had  alleged  sufficient  injury  (the  termina- 
tion of  his  HCV  treatment)  to  sustain  the 
suit.  See:  Erickson  v.  Pardus,  127  S.Ct. 
2197  (2007). 

The  previous  month,  in  March  2007, 
Delaware  prisoner  Richard  Mark  Turner 
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won  a pro  se  lawsuit  - on  a summary 
judgment  motion  - against  Correctional 
Medical  Services  (CMS),  in  which  he  al- 
leged deficient  medical  care  related  to  his 
HCV  treatment.  Turner  claimed  that  CMS 
employees  had  failed  to  properly  train 
him  to  inject  himself  with  Interferon,  an 
HCV  medication;  the  judge  found  that 
he  had  received  “obviously  inadequate” 
care  and  ruled  in  his  favor.  The  issue  of 
damages  has  not  yet  been  decided.  See: 
Turner  v.  CMS,  USDC  DE,  Case  No. 
1 :03-cv-00048-SLR. 

And  on  February  27,  2007,  New 
Jersey’s  Supreme  Court  ordered  the 
Department  of  Corrections  to  notify  pris- 
oners of  any  serious  medical  conditions 
requiring  treatment,  to  allow  prisoners 
access  to  their  medical  records,  and  to 
enact  regulations  that  addressed  the 
Department’s  responsibility  for  prisoners’ 
health.  The  ruling  resulted  from  a law- 
suit hied  by  a prisoner  identified  only  as 
“J.D.A.”  who  had  HCV  but  whose  prison 
medical  records  incorrectly  indicated  he 
had  tested  negative  for  the  disease.  It  took 
four  years  for  the  records  to  be  corrected, 
during  which  time  he  received  no  treat- 
ment. This  delay  and  incompetence  led 
the  Court  to  criticize  the  DOC’s  “refusal 
to  acknowledge  until  the  eleventh  hour  its 
ultimate  responsibility  for  inmate  medical 
care  and  record  keeping  ....’’See:  J.D.A.  v. 
New  Jersey  DOC,  189  N.J.  413,  915  A.2d 
1041  (N.J.  2007). 

The  American  Friends  Service  Com- 
mittee has  an  aggressive  on-going  HCV 
education  program  for  prisoners,  but 
public  health  money  is  sorely  needed  to 
treat  those  already  infected.  Advocacy  and 
educational  materials  regarding  Hepatitis 
C are  available  from  the  National  HCV 
Prison  Coalition,  P.O.  Box  41803,  Eu- 
gene, OR  87404;  (541)  607-5725,  www. 
hcvinprison.org. 

Information  about  HIV  treatment 
and  related  issues  in  a prison  setting  is 
available  at  TheBody  website:  www.the- 
body.com/index/whatis/prison.html,  and 
PLN  also  distributes  the  book  Hepatitis 
and  Liver  Disease:  What  You  Need  to 
Know,  details  in  the  book  order  section 
of  this  issue. 

MRSA 

Prison,  reduced  to  its  most  basic 
element,  requires  providing  a place  for 
every  prisoner  to  safely  lie  down  and 
sleep.  But  even  that  is  not  sacred  any- 
more, because  today  a vicious  scourge 
awaits  prisoners  when  they  “hit  the  mat- 
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tresses,”  which  are  increasingly  infected 
with  a disfiguring  and  sometimes  lethal 
staphylococcus  (staph)  infection,  notably 
Methicillin-Resistant  Staphylococcus 
Aureus  (MRSA). 

MRSA  typically  presents  as  oozing 
boils  in  moist  areas  under  the  arms  or  near 
the  genitals.  The  bacteria  enters  minor 
breaks  in  the  skin  and  rapidly  colonizes. 
If  the  disease  reaches  one’s  spinal  fluid, 
death  can  occur  within  24  hours.  HIV 
immune-compromised  victims  often  die 
from  systemic  MRSA  infections.  While 
the  disease  can  be  treated,  it  is  resistant  to 
common  antibiotics.  “Last  resort”  newer 
antibiotics  such  as  vancomycin  are  given 
reluctantly,  in  fear  that  when  a mutant 
MRSA  strain  develops  that  is  resistant  to 
them,  the  disease  will  become  pandemic. 
The  CDC  reports  that  MRSA  infections 
number  in  the  tens  of  thousands  annually 
-often,  sadly,  in  hospitals  - with  about 
17,000  deaths  per  year. 

Many  incidents  of  MRSA  in  prisons 
and  jails  have  been  reported  in  the  past  few 
years.  At  the  Greenville  County  Detention 
Center  in  South  Carolina,  26  prisoners 
and  5 guards  joined  forces  in  May  2006 
to  address  serious  MRSA  infections  at  the 
facility.  The  U.S.  District  Court  granted 
a motion  for  immediate  discovery,  al- 
lowing a medical  examiner  to  inspect  the 
detention  center.  Twenty-five  prisoners 
subsequently  filed  suit  on  August  22, 2006. 
See:  Jackson  v.  Greenville  County,  USDC 
SC,  Case  No.  6:2006mc00073,  and  Boyd 
v.  Greenville  County,  USDC  SC,  Case  No. 
6:2006cv02339. 

New  York’s  Washington  County 
Jail  had  four  confirmed  cases  of  MRSA 
in  September  2006.  The  infection  had 
spread  to  one  prisoner’s  bloodstream  and 
required  hospitalization. 

A King  County,  Washington  jail 
prisoner,  Patrick  A.  Harrington,  Jr.,  died 
due  to  a MRSA  infection  on  January 
25,  2004.  He  had  complained  about  his 
painful  and  abscessed  arm,  and  was  seen 
at  the  jail  clinic  two  days  later.  Despite 
being  rushed  to  a hospital  he  died  the  next 
day.  Harrington’s  girlfriend,  who  had  also 
been  jailed,  died  the  following  month  soon 
after  her  release;  she  also  had  a MRSA 
infection. 

Massachusetts’  Worcester  County  Jail 
reported  four  guards  and  four  prisoners 
infected  with  MRSA.  One  guard  had 
passed  the  disease  to  his  18-month-old 
son;  in  response,  the  jail  began  sanitiz- 
ing common  surfaces  and  sterilizing 
laundry.  State  prisons  in  Massachusetts 
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reported  that  75  prisoners  and  one  guard 
had  become  infected  in  2005.  Rhode 
Island  reported  that  20  state  prisoners 
and  one  guard  came  down  with  MRSA 
in  November  2006;  the  guard  had  to  be 
hospitalized. 

In  Northampton  County,  Pennsylva- 
nia, four  prisoners  were  confirmed  to  have 
MRSA  in  October  2006.  The  previous 
year  three  other  prisoners  at  the  facility 
were  infected,  while  four  more  contracted 
MRSA  at  the  Warren  County  Jail.  The 
Allegheny  County  Jail  reported  one  guard 
becoming  infected  in  November  2004;  two 
female  prisoners  had  died  at  the  jail  due 
to  MRSA  that  same  year. 

But  nothing  compares  to  the  Bucks 
County  (Pennsylvania)  Jail,  where  MRSA 
was  rampant  and  prisoners  were  left  with- 
out treatment  in  moldy,  damp  and  filthy 
conditions.  Lawsuits  flew,  and  two  prison- 
ers obtained  $1.2  million  injury  awards  in 
January  2005  after  their  MRSA  infections 
went  untreated  and  ignored  by  jail  staff. 
[See:  PLN,  July  2005,  p.20]. 

Litigation  also  commenced  in  June 
2006  after  five  Woodbury,  New  Jersey 
guards  contracted  MRSA  at  their  jail 
jobs  and  then  infected  their  wives.  The 
guards  claimed  officials  didn’t  warn  them 


of  “possible  exposure”  to  MRSA  - a claim 
that  has  been  raised  by  prisoners  at  the  jail 
who  likewise  have  filed  suit.  See:  Collins 
v.  County  of  Gloucester,  USDC  NJ,  Case 
No.  l:06-cv-02589-JMS-JS. 

Michigan’s  Calhoun  County  Jail  suf- 
fered two  deaths  from  MRSA  within  13 
hours  on  March  1,  2005.  Jail  staff  disin- 
fected the  dorm  the  two  men  had  shared, 
and  are  now  emphasizing  education  on 
hygiene  and  sterilization  of  all  laundry.  A 
female  nurse  at  thejail  had  to  have  part  of 
her  foot  amputated  to  stem  an  infection 
she  said  she  contracted  from  an  infected 
prisoner  who  sneezed.  Also  in  Michigan, 
Oakland  County  reported  5 1 MRSA  cases 
in  2006,  while  the  Macomb  County  Jail 
logged  1 1 cases  in  December  2006  alone.  A 
former  nurse  at  the  Oakland  County  jail, 
Laura  Peck,  filed  suit  on  January  9, 2007, 
alleging  she  was  infected  with  MRSA  as  a 
result  of  a needle  prick  while  treating  an 
infected  prisoner.  See:  Peck  v.  Oakland 
Countv,  USDC  ED  MI,  Case  No.  2:07- 
cv- 1 0 i 67 -PJD-PJK. 

Contract  doctor  Adil  Yamour  was 
barred  from  working  for  the  Ohio  DOC  in 
2004  following  a MRSA  outbreak  involv- 
ing dozens  of  prisoners  at  the  Pickaway 
Correctional  Institution  that  resulted  in 
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one  death.  Prisoner  Sean  Schwamberger, 
19,  died  on  April  29,  2003  after  a culture 
sample  was  not  ordered  and  prescribed 
antibiotics  failed  to  work.  Dr.  Yamour 
was  criticized  for  lancing  the  infectious 
boils,  which  contributed  to  the  spread  of 
the  disease.  A common  vector  in  many  of 
the  Pickaway  infections  was  dirty  tattoo 
needles. 

At  the  Federal  Prison  Camp  in  Du- 
luth, Minnesota,  five  cases  of  MRSA  were 
reported  in  April  2005.  Doctor  Rajash 
Prabhu,  an  infectious  disease  specialist  at 
St.  Mary’s  Duluth  Clinic,  stated  that  he 
sees  three  cases  of  MRSA  per  month. 

An  assistant  public  defender  in  West 
Palm  Beach,  Florida  almost  lost  an  arm 
to  MRSA  in  2004.  It  was  believed  that  he 
had  contracted  the  disease  from  a client  at 
the  2,100-prisoner  county  jail,  where  198 
MRSA  cases  occurred  between  January  1 
and  March  28,  2004.  Doctors  were  using 
the  antibiotic  Cipro  to  treat  the  disease, 
which  likely  resulted  from  poor  sanitary 
conditions. 

And  in  Atchison,  Kansas,  County 
Sheriff  John  Calhoun  was  surprised  to 
find  numerous  cases  of  MRSA  crop- 
ping up  (two  requiring  hospitalization) 
despite  a new  jail  opening  in  early  2006. 
Neighboring  Missouri  had  59  MRSA 
infections  in  the  St.  Louis  County  Jail  in 
2005.  The  small  Siskiyou  County  Jail  in 
Eureka,  California  found  five  active  cases 
in  June  2006  that  were  detected  upon 
intake  exams. 

The  Los  Angeles  County  Jail  suf- 
fered over  4,000  cases  of  MRSA  between 
2003  and  2004,  70  of  which  required 
hospitalization.  [See:  PLN,  Jan.  2006, 
p.34],  San  Quentin  State  Prison’s  North 
Block  recently  suffered  70  staph  infections 
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among  its  820  occupants,  while  four  Con- 
necticut prisons  experienced  outbreaks 
in  March  2007  and  a MRSA  infection 
affecting  four  prisoners  at  the  Edmonton 
Remand  Centre  in  Canada  was  reported 
in  May  2007. 

The  good  news  is  that  MRSA  is 
preventable  by  the  most  elementary  of 
techniques  - personal  hygiene.  Frequent 
hand  washing  with  soap  and  hot  water 
can  largely  avoid  MRSA.  But  crowded 
prisons  and  jails  are  typically  as  filthy  as 
pig  sties.  The  great  unwashed  are  hauled  in 
from  the  streets  and  packed  like  sardines 
onto  communal  mattresses.  Rarely  steril- 
ized between  uses,  the  mattresses  become 
breeders  of  active  disease.  Facility  sanitiz- 
ing, hygienic  wash  basins,  clean  towels, 
clean  bedding  and  sterile  mattresses  elude 
detention  management’s  attention,  per- 
mitting MRSA  to  continue  to  fester. 

PLN  has  previously  reported  on  the 
prevalence  of  MRSA  in  prisons  and  jails 
previously,  but  not  much  has  changed  ex- 
cept the  growing  number  of  infections  and 
deaths.  [See:  PLN,  Dec.  2003,  p.  1 0] . 


Norovirus 

You  no  longer  have  to  book  a cruise 
to  catch  the  norovirus,  which  spreads 
quickly  in  crowded  populations  and  is 
sometimes  called  the  “cruise  ship  virus,” 
as  it  has  increasingly  come  to  prisons. 
While  California’s  San  Quentin  State 
Prison  began  as  a barge  on  San  Fran- 
cisco Bay  in  1852,  it  seemed  like  the  S.S. 
San  Quentin  in  December  2006  when 
over  800  of  the  facility’s  5,200  prisoners, 
plus  49  employees,  became  infected  with 
norovirus  within  a matter  of  days.  From 
the  mainline  to  isolated  areas  of  Death 
Row,  the  disease  was  quickly  passed  via 
unsanitary  preparation  of  food  in  the 
main  kitchen. 

Prisoner  workers  on  the  serving  line 
were  observed  alternately  dipping  their 
gloved  hands  into  the  food  pans,  then 
putting  them  in  their  mouths,  then  rub- 
bing them  on  their  pants  in  a disgusting 
repetitive  cycle  only  interrupted  by  wiping 
their  noses  and  scratching  themselves.  It 
took  weeks  to  break  this  vicious  cycle 


U.S.  Surgeon  General  Pressured  to  Avoid 
Addressing  Prison  Health  Care 

On  July  10,  2007,  The  New  York  Times  reported  that  former  U.S.  Sur- 
geon General  Richard  H.  Carmona,  during  a House  Oversight  and 
Government  Reform  Committee  hearing,  had  testified  that  he  was  pressured  by 
administration  officials  to  suppress  public  health  reports,  including  a study  on 
medical  care  in  the  nation’s  prisons. 

According  to  Dr.  Carmona,  who  served  as  Surgeon  General  from  2002  to 
2006,  the  government’s  decision  to  delay  or  prevent  the  release  of  a report  on 
prison  medical  care  - as  well  as  reports  about  stem  cells*  emergency  contracep- 
tion, sex  education,  global  warming,  mental  health  and  global  healthcare-related 
issues  - was  politically  motivated. 

A draft  report  by  the  Surgeon  General’s  office  on  prison  health  care  is  report- 
edly still  being  reviewed  by  government  officials  and  has  not  been  approved  or 
published.  “The  correctional  health  care  report  is  pointing  out  the  inadequacies 
of  health  care  within  our  correctional  health  care  system,”  stated  Dr.  Carmona. 
“It  would  force  the  government  on  a course  of  action  to  improve  that.” 

Given  the  expense  required  for  adequate  prison  health  care,  this  is  appar- 
ently something  that  the  federal  government  doesn’t  want  to  address,  despite 
obvious  public  health  concerns.  “These  people  go  back  into  the  community  and 
take  diseases  with  them,”  Dr.  Carmona  noted.  “This  is  not  about  the  crime.  It’s 
about  protecting  the  public.” 

It  isn’t  unusual,  however,  for  political  considerations  to  trump  public  safety 
issues  when  it  comes  to  criminal  justice.  Politicians  and  government  officials 
have  long  benefited  from  “tough  on  crime”  agendas  while  ignoring  the  myriad 
problems  created  by  draconian  sentencing  laws,  the  war  on  drugs,  overcrowded 
prisons  that  drain  state  budgets,  disenfranchisement  statutes  which  dispropor- 
tionately impact  minority  communities,  and  so  on. 

Why  should  public  health  considerations  be  treated  any  differently?  IH 

Source:  The  New  York  Times 
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of  re-infection,  as  contagious  prisoner 
kitchen  workers  (often  clueless  that  they 
were  carriers)  were  pressed  into  service 
without  medical  clearances. 

Norovirus,  also  known  as  Norwalk 
virus,  is  a virulent  gastroenteritis  that 
causes  stomach  cramps,  vomiting  and  di- 
arrhea. Often  a 24-hour  episode,  it  can  last 
up  to  a week  and  is  spread  person-to-per- 
son.  Sick  prisoners  at  San  Quentin  were 
locked  in  their  two-man  cells,  which  sport 
Kafkaesque  electrically-triggered  toilets 
that  are  restricted  to  only  three  2-second 
flushes  per  six-minute  interval  (subject  to  a 
one-hour  lockout  penalty  for  an  untimely 
fourth  flush).  With  two  sick  cellmates  tim- 
ing their  vomiting  and  diarrhea  attacks  for 
days,  it  was  a very  demeaning  experience. 
Norovirus  outbreaks  occurred  at  eleven 
other  California  prisons  at  about  the  same 
time,  sickening  thousands.  The  nearly 
three-week  quarantine  at  San  Quentin  was 
lifted  in  January  2007. 

Gambling  fever  was  overtaken  by  no- 
rovirus in  Las  Vegas  in  March  2007,  when 
at  least  150  prisoners  and  seven  guards 
succumbed  at  the  Clark  County  Jail.  The 
jail’s  two  towers  were  decontaminated; 
the  spread  of  the  disease  was  traced  to 
kitchen  workers  in  the  3,100-bed  lockup. 
Thousands  of  citizens  in  the  community 
had  been  sickened  by  norovirus  since  De- 
cember 2006. 

In  the  Richmond  (Virginia)  City  Jail, 
five  guards  and  57  prisoners  fell  ill  to  the 
virus  in  March  2007.  Placed  on  quaran- 
tine, the  jail  shut  its  doors  to  incoming 
prisoners.  Since  the  jail  has  only  three 
toilets  and  one  sink  in  each  1 50-bed  hous- 
ing unit,  cross-infection  (and  re-infection) 
was  a significant  problem  due  to  the  lack 
of  sufficient  sanitation. 

Chicken  Pox 

Chicken  pox  (varicella  zoster  virus)  is 
not  kid  stuff  when  it  attacks  adults.  A mild 
childhood  disease  that  most  Americans 
get  in  school,  adult-onset  chicken  pox  can 
lead  to  painful  shingles  - a herpes-related 
rash  - and  even  death.  Symptoms  include 
the  characteristic  rash  and  red  blisters,  but 
may  lead  to  swelling  of  the  brain,  called 
encephalitis,  and  pneumonia.  It  is  spread 
through  coughing  and  sneezing. 

In  November  2006,  four  employees 
and  four  prisoners  became  infected  at 
Florida’s  Manatee  County  Jail.  The  facil- 
ity was  promptly  quarantined  since  the 
disease  infects  70-80%  of  those  who  have 
not  had  it  before.  In  July  2006,  Florida’s 
Pasco  County  Jail  was  also  quarantined 
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when  one  prisoner  came  down  with  the 
disease  in  a 56-man  pod.  Thirteen  other 
prisoners  were  isolated  because  they  had 
never  previously  had  the  disease. 

Thirty  prisoners  at  the  Mountainview 
Youth  Correctional  Facility  in  New  Jersey 
were  placed  in  quarantine  in  April  2007, 
after  27  tested  positive  for  chicken  pox. 
The  quarantine  was  scheduled  for  up  to  14 
days.  That  same  month  almost  200  prison- 
ers at  a jail  in  Pima  County,  Arizona  were 
quarantined  after  a chicken  pox  outbreak. 
While  in  quarantine  they  weren’t  allowed 
to  attend  religious  services,  self-help 
programs  or  court  hearings,  according  to 
jail  officials. 

At  San  Quentin  State  Prison,  the 
Men’s  Advisory  Council  maintains  a 
list  of  prisoners  who  previously  had  the 
disease,  because  the  medical  department 
“loses”  its  records  of  previously  quaran- 
tine-exempt prisoners.  This  is  necessary 
to  prevent  quarantine  of  the  mainline 
prison  population  when  chicken  pox 
cases  crop  up  several  times  a year  due  to 
non-medically  cleared  Reception  Center 
prisoners  being  co-mingled  with  the  gen- 
eral population. 

Valley  Fever 

“There’s  a fungus  among 
us.”  Valley  Fever  is  a soil- 
borne  fungus  that  causes 
an  incurable  disease  which 
results  in  aching  joints,  pneu- 
monia and  lung  infections. 

Known  also  as  “coccidioi- 
domycosis,” the  disease  is 
endemic  to  California’s  San 
Joaquin  Valley  and  parts  of 
Sacramento  Valley,  where  the 
fungus  is  kicked  loose  during 
intense  farming  operations. 

However,  the  disease  has 
shown  up  in  state  prisons  on 
a regular  basis,  too.  Valley 
Fever  is  not  contagious  but 
can  be  fatal. 

In  Kings  County,  90  of 
the  114  cases  reported  in 
2006  were  at  Corcoran  State 
Prison,  the  nearby  Substance 
Abuse  Treatment  Facility  and 
Avenal  State  Prison.  Between 
2000  and  2006, 263  prisoners 
were  diagnosed  with  the  dis- 
ease in  Kings  County  alone, 
with  one  death.  Seven  of  nine 
prisons  in  the  San  Joaquin 
Valley  area  have  reported 
incidents  of  Valley  Fever 
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since  2003. 

Nineteen  prisoners  at  the  Pleasant 
Valley  State  Prison  (PVSP)  in  Fresno 
County  were  transferred  following  an  out- 
break of  the  disease  in  2005  that  resulted 
in  166  infections  and  four  deaths  (includ- 
ing 37  infections  and  one  death  among 
prison  staff).  According  to  a subsequent 
investigative  report  released  in  January 
2007,  the  rate  of  Valley  Fever  infections 
at  PVSP  was  38  times  higher  than  for  the 
non-incarcerated  population  in  Coalinga, 
where  the  prison  is  located. 

In  May  2007  a resurgence  of  Valley 
Fever  was  projected  in  Kern  County, 
where  1,084  cases  were  reported  county- 
wide in  2006.  “This  is  going  to  be  a big 
year,”  warned  Ronald  Talbot,  a retired 
lab  director  for  the  Kern  County  Depart- 
ment of  Public  Health.  Several  prisons  are 
located  in  or  near  Kern  County,  including 
the  North  Kern  State  Prison  and  Wasco 
State  Prison. 

There  were  approximately  700  new 
cases  of  Valley  Fever  diagnosed  among 
California  prisoners  in  2006  according  to 
Richard  Hector,  Project  Director  of  the 
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Prisons  as  Incubators  (cont.) 


Valley  Fever  Vaccine  Project.  No  expla- 
nation has  been  advanced  to  explain  the 
prevalence  of  Valley  Fever  within  state 
prisons.  Additional  information  about 
this  disease,  including  vaccine  research,  is 
available  at  www.valleyfever.com. 

Legionnaire’s  Disease 

The  east  coast  has  reported  two  recent 
cases  of  Legionnaire’s  Disease,  so  named 
after  a 1976  outbreak  at  an  American 
Legion  convention  in  Philadelphia,  where 
the  bacterium  was  first  identified.  This 
bacterial  organism  is  found  in  damp, 
unclean  ventilation  systems  - often  air- 
conditioner  ducts.  The  non-contagious 
pneumonia-like  illness  is  spread  through 
the  inhalation  of  water  droplets  carried 
in  recycled  air. 

In  October  2006,  the  water  supply  at 
Maryland’s  1,750-man  Roxbury  prison 
was  found  to  be  contaminated  after  a 
former  prisoner  came  down  with  the  ill- 
ness. This  forced  the  shut-off  of  showers 
and  a switch  to  bottled  drinking  water  in 
one  200-man  unit  where  tests  confirmed 
the  bacterium  was  present.  Legionella 
bacteria  were  found  in  tap  water  in  the 
unit  and  in  the  administration  building’s 
air  conditioning  system. 

In  April  2007,  two  Massachusetts 
prisoners  were  hospitalized  with  Legion- 
naire’s Disease  at  MCI-Shirley.  Both  men 
fell  ill  within  three  days;  they  were  in  the 
same  housing  unit,  which  was  subsequent- 
ly isolated.  Prison  officials  responded 
quickly  by  flushing  the  water  pipes  with 
superheated  water  to  kill  the  bacteria. 

Traces  of  the  disease  were  also  dis- 
covered at  HMP  Bronzefield  in  Ashford, 
Middlesex,  England  in  June  2007;  no 
infections  were  reported. 
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Meningitis 

Meningitis  is  caused  by  an  airborne 
bacterium.  Because  of  the  overcrowded 
conditions  in  prisons  and  jails,  it  is  impera- 
tive to  isolate  incarcerated  victims  quickly. 
Unfortunately  help  did  not  come  soon 
enough  for  20-year-old  Zachary  Harris  at 
the  Gwinnett  County  Detention  Center  in 
Lawrenceville,  Georgia.  On  May  3, 2006, 
Harris  died  in  the  hospital  of  a blood- 
stream infection.  His  symptoms  began 
on  April  18  with  a sore  throat.  Ten  days 
later  he  was  hospitalized  when  his  blood 
pressure  dropped  precipitously.  The  state 
health  department  responded  with  1 ,400 
units  of  the  antibiotic  Rifampin  to  give 
to  all  146  potentially  exposed  prisoners 
and  27  staff  at  the  jail.  Healthcare  at  the 
Gwinnett  facility  is  contracted  through 
Prison  Health  Services. 

Another  prisoner  death  occurred  at 
the  Santa  Rita  Jail  in  Alameda  County, 
California  on  April  2,  2007  as  a result  of 
bacterial  meningitis,  a form  of  the  disease 
that  is  spread  through  direct  contact. 
Jeremiah  Woodman,  23,  died  in  an  isola- 
tion cell  two  days  after  being  booked  into 
the  jail;  no  other  prisoners  or  staff  were 
infected. 

In  January  2007,  an  employee  at 
Connecticut’s  Manson  Youth  Institute, 
a prison  for  offenders  age  14  to  21,  was 
diagnosed  with  bacterial  meningitis.  The 
facility’s  680  prisoners  and  350  staff  mem- 
bers were  provided  with  antibiotics,  and 
visits  were  temporarily  canceled. 

“Meningitis  can  be  extremely  con- 
tagious in  a prison  environment,”  stated 
Dr.  Ramesh  Vemulapalli,  a specialist  in 
infectious  diseases.  “It  can  come  on  very 
fast  ....  Left  untreated,  it  can  kill.” 

The  Outlook  is  Sick 

The  issue  of  contagious  diseases  in 
detention  settings  is  gaining  attention 
in  the  medical  community.  In  December 
2006,  the  World  Health  Organization 
(WHO)  announced  that  it  was  launching 
a prison  health  database  to  raise  aware- 
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ness  of  and  monitor  problems  related  to 
communicable  diseases  in  prisons.  The 
database  will  be  part  of  WHO’s  Health 
in  Prisons  Project  (HIPP),  which  was 
implemented  in  1995.  WHO  advocates 
the  improvement  of  healthcare  available 
to  prisoners  and  stresses  the  importance 
of  health  promotion  in  prisons,  to  better 
protect  both  prisoners  and  the  general 
public.  See:  www.euro.who.int/prisons. 

In  the  United  States,  many  local  com- 
munities are  preparing  for  a major  flu 
pandemic,  notably  Asian  bird  flu.  Rachel 
Schwartz.,  Ph.D.,  a researcher  at  the  In- 
stitute for  Biosecurity  at  the  Saint  Louis 
(Missouri)  University  School  of  Public 
Health,  has  warned  that  prisons  and  jails 
are  totally  unprepared  for  such  outbreaks. 
At  her  presentation  at  the  Correctional 
Medicine  Institute’s  2006  conference  in 
Baltimore,  Maryland,  Dr.  Schwartz  called 
America’s  two  million  plus  prisoners  “a 
highly  vulnerable  population.” 

A January  11,  2007  article  in  the 
prestigious  New  England  Journal  of  Medi- 
cine addressed  the  issue  of  HIV  among 
prisoners,  describing  prisons  and  jails 
as  “reservoirs”  of  HIV  infection.  The 
article’s  author,  Dr.  Susan  Okie,  noted 
that  U.S.  prison  systems  do  not  meet  in- 
ternational guidelines  for  reducing  HIV 
because  they  do  not  make  clean  needles 
or  condoms  available  to  prisoners,  proto- 
cols that  have  been  proven  to  reduce  HIV 
transmission. 

Further,  Dr.  Felipe  Arias,  the  statewide 
HIV  medical  director  for  the  Pennsylvania 
DOC,  spoke  about  the  need  to  address 
HIV  among  prisoners  at  Kentucky’s 
statewide  HIV/AIDS  Conference  held 
from  May  9-11,  2007.  Dr.  Arias  noted 
that  around  25%  of  people  with  HIV  will 
be  incarcerated  at  least  once,  which  means 
prisons  and  jails  are  an  ideal  location  to 
make  an  impact  on  the  disease. 

Internationally,  a working  paper 
entitled  Tackling  Blood  Borne  Viruses  in 
Prison,  released  by  the  National  AIDS 
Trust  in  conjunction  with  the  Prison  Re- 
form Trust  on  April  30, 2007,  emphasizes 
HIV  and  HCV  education  and  guidance 
in  the  United  Kingdom’s  prison  system. 
Another  recent  research  study  examined 
the  treatment  of  HIV-positive  prisoners 
in  Thailand. 

Such  attention  and  concern  may  be 
too  little,  too  late.  A health  care  disaster  is 
in  the  making  each  day  as  the  public  turns 
its  back  on  over  two  million  prisoners  in 
overcrowded  facilities,  disregards  their 
medical  needs,  and  ignores  the  contagious 
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diseases  they  will  transfer  to  communities 
upon  their  eventual  release.  Third  world 
countries  may  have  similar  problems  but 
there  are  crucial  differences. 

First  and  foremost  is  the  sheer  number 
of  prisoners  in  the  United  States.  With  5% 
of  the  world’s  population,  the  United  States 
has  over  25%  of  the  world’s  prisoners.  Each 
year  at  least  650,000  prisoners  are  released 
from  prisons  back  to  their  communities 
and  millions  cycle  through  the  nation’s  jails 
each  year.  Put  in  perspective,  England  and 
Germany  both  have  around  80,000  prison- 
ers each,  less  than  Florida  and  New  York. 
India  has  313,000  prisoners,  which  is  less 
than  the  combined  prison  populations  of 
California  and  Texas.  Second,  to  the  extent 
poor  countries  have  less  resources  to  spend 
on  prison  health  care,  that  is  not  the  case 
in  the  United  States  where  the  resources 
are  available  but  instead  the  political  deci- 
sion has  been  made  that  prisoners  are  an 
expendable  population  not  worth  spending 
money  on  for  medical  care.  In  this  respect 
the  “correctional”  dumping  grounds  for 
America’s  prisoners  have  become  breed- 
ing grounds  for  infectious  epidemics,  with 
severe  consequences  for  both  prisoners  and 
the  public  alike. 

Sources:  Columbus  Dispatch,  Baltimore 
Sun,  Boston  Herald  Reporter,  Hanford 
Sentinel,  Atlanta  Journal-Constitution, 
Bradenton  Herald,  Associated  Press,  Rich- 
mond Times-Dispatch,  Los  Angeles  Times, 
Sacramento  Bee,  Montgomery  Advertiser, 
AFSC  The  Vision,  Siskiyou  Daily,  Post 
Star,  Boston  Telegram,  Detroit  News, 
NJ.  Express  Times,  The  Enquirer,  Duluth 
News-Tribune,  Palm  Beach  Post,  Atchison 
Daily  Globe,  Pittsburg  Tribune- Review, 
St.  Louis  Post-Dispatch,  Express  Times, 
Washington  Times,  San  Antonio  KENS  5 
News,  medicalnewstoday.  com,  democra- 
cynow.  org,  kentucky.  com 
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The  National  Center  for  Disease 
Control  (CDC)  updated  its  1996 
standard  guidelines  for  effective  preven- 
tion and  control  of  tuberculosis  (TB)  in 
detention  facilities  by  issuing  fifteen  new 
recommendations  in  2006.  These  were 
necessary  because  TB  is  still  spreading 
in  the  United  States,  often  multiplying  in 
jails  and  prisons  as  well  as  in  detention 
facilities  housing  recent  immigrants  from 
indigenously  infected  Mexico,  Vietnam 
and  the  Philippines.  In  2003,  .07  % of  the 
total  U.S.  population  was  incarcerated, 
but  3.2  % of  the  total  TB  cases  occurred 
therein. 

Often,  the  rate  of  TB  infection  in  jails 
and  prisons  has  run  ten  times  that  in  the 
average  state  population.  Thus,  interdic- 
tion of  this  disease  in  detention  facilities, 
jails  and  prisons  is  imperative. 

Principal  factors  contributing  to 
high  infection  rates  in  incarceration  set- 
tings include  risky  behavior  leading  to 
disease  spread  such  as  the  use  of  injected 


drugs.  Low  socioeconomic  status  is  also 
a common  factor,  often  because  of  the 
corresponding  lack  of  TB  education  and 
access  to  public  health  treatment.  TB  ap- 
pears both  in  active  disease  form  as  well 
as  in  latent  infection.  Many  persons  who 
once  had  TB  but  still  carry  the  bacterium 
can  become  actively  infectious  again 
simply  because  they  failed  to  properly 
complete  the  available  standard  treatment 
regimen  initially.  This,  in  turn,  leads  to 
mutation  of  the  TB  organism  into  multi- 
drug-resistant forms  that  are  increasingly 
harder  to  treat.  Since  it  only  takes  one 
highly  infectious  person  to  infect  a whole 
building,  early  detection  and  isolation  is 
paramount. 

Prisoners  are  on  average  more  sus- 
ceptible to  getting  TB  because  they  carry 
a high  rate  of  immune-compromising 
HIV  infection.  Indeed,  most  AIDS  vic- 
tims die  of  opportunistic  infections  that 
simply  overwhelm  their  weakened  immune 
systems.  Considering  the  HIV  factor,  de- 
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TB  Prevention  (cont.) 


tention  facilities  are  faced  with  an  urgent 
need  for  initial  intake  screening  to  catch 
any  phase  of  TB  disease.  Screening  is 
done  with  skin  tests,  chest  X-rays  and 
sputum  cultures.  A new  skin  test  (QFT- 
G)  approved  in  2005  is  able  to  distinguish 
between  actually  diseased  patients  and 
those  who  were  once  immunized  for  TB 
with  a weakened  TB  strain.  This  test  is 
also  important  because  HFV-compro- 
mised  people,  whose  immune  deficiency 
desensitizes  them,  often  do  not  respond 
(“false  negatives”)  to  the  normal  TB  al- 
lergic-reaction skin  test. 

The  new  CDC  guidelines  now  include 
jails,  where  only  prisons  were  previously 
listed.  All  prisoners  must  be  screened  at 
entry  and  before  being  housed  in  the  gen- 
eral population.  Ventilation  requirements 
in  detention  facilities  have  been  greatly 
expanded  to  include  exhaust,  air  cleaning, 
and  environmental  control.  For  example, 
new  standards  recommend  six  air  changes 
per  hour  in  cells  and  dormitories,  versus 
less  than  two  before.  When  prisoners 


who  are  being  treated  for  TB  infection 
are  released,  they  must  be  followed  in  the 
community  to  ensure  that  their  treatment 
continues  uninterrupted  until  complete. 
The  recent  record  here  was  that  half  of 
releasees  visited  a medical  clinic  only 
once  after  discharge. ) Thus,  it  was  decreed 
that  corrections  staff  must  work  closely 
with  public  health  staff  to  coordinate  TB 
training  and  treatment  for  this  highly  sus- 
ceptible population.  Additionally,  prison 
and  jail  staff  must  work  with  U.S.  Im- 
migrations and  Customs  Enforcement  to 
follow  high-risk  detainees  as  they  transfer 
among  various  county  and  state  lockups 
around  the  country. 

One  simple  factor  seems  overriding, 
yet  is  most  often  neglected.  TB  is  an  air- 
borne disease,  but  ventilation  in  detention 
facilities  is  notably  poor.  This  is  the  perfect 
storm  for  widespread  infection.  While 
aerobic  isolation  of  highly  infectious 
victims  (once  identified)  for  treatment  is 
legally  required,  the  protection  of  normal 
populations  (and  their  correctional  and 
medical  staff)  depends  upon  minimal 
exposure  via  good  ventilation  techniques. 
Detention  cells  and  dorms  today  should 


comply  with  the  national  air-handler 
standard  ANSI/ASHR  AE  Standard  68.1- 
8004.  Air  recirculation  is  circumscribed  as 
well.  Moreover,  air  handler  maintenance 
is  crucial  and  must  be  part  of  any  TB 
infection  control  plan.  Filters,  ducts, 
fans,  diffusers  and  grilles  must  be  cleaned 
regularly.  (Of  course,  in  most  detention  fa- 
cilities, little  or  no  preventive  maintenance 
occurs,  thus  only  exacerbating  the  spread 
of  TB  and  other  airborne  diseases.)  Even 
where  adequate  ventilation  may  exist  on 
paper,  overcrowding  quickly  overwhelms 
ventilation  systems. 

The  new  guidelines  have  been  en- 
dorsed by  the  Advisory  Council  for  the 
Elimination  of  Tuberculosis,  the  National 
Commission  on  Correctional  Health 
Care  and  the  American  Correctional  As- 
sociation. This  80  page  report  should  be 
followed  by  all  detention  entities  to  stem 
TB  disease  where  it  festers  most:  in  prisons 
and  jails.  See:  Prevention  and  Control  of 
Tuberculosis  in  Correctional  and  Deten- 
tion Facilities,  Recommendations  from 
CDC,  2006;  CDC,  1600  Clifton  Road  NE, 
MS-E-10,  Atlanta,  GA,  30333.  The  report 
is  also  available  on  the  PLN  website.  P 


We’ll  Lock  Up  Your  Tired,  Your  Poor,  Your  Huddled 
Masses  Yearning  to  Breathe  Free 


6 £ T want  to  be  free.  I want  to  go 
Aoutside,  and  I want  to  go  to 
school,”  pleaded  a 9-year-old  boy,  on  the 
phone  from  prison.  This  prison  wasn’t  in 
some  far-off  country,  some  dictatorship 
where  one  would  expect  children  to  be 
locked  up.  He  is  imprisoned  in  the  United 
States. 

The  boy,  Kevin,  is  imprisoned  in  Tay- 
lor, Texas,  at  the  T.  Don  Hutto  Residential 
Facility.  His  parents  are  also  locked  up 
there.  The  tale  of  how  this  family  became 
imprisoned  is  just  one  example  of  how 
broken  our  immigration  policies  are  in  this 
country.  It  is  a tale  of  children  left  behind, 
of  family  values  locked  up,  of  your  tax 
dollars  at  work. 

The  parents  are  Iranian  and  spent  10 
years  in  Canada  seeking  asylum.  Kevin, 
their  son,  was  born  in  Canada  during  that 
time.  Their  request  for  asylum  was  eventu- 
ally denied  and  they  were  deported  back 
to  Iran.  Majid,  the  father,  said  he  and  his 
wife  were  jailed  and  tortured  there.  They 
soon  fled  to  Turkey  and  bought  Greek 
passports.  They  hoped  to  reapply  for 
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by  Amy  Goodman 

asylum  in  Canada,  armed  with  proof  of 
the  torture  they  suffered  in  Iran. 

On  a plane  back  to  Canada,  a fellow 
passenger  suffered  a heart  attack,  requiring 
an  unscheduled  landing  in  Puerto  Rico. 
Although  they  never  had  any  intention 
of  entering  the  U.S.,  because  the  plane 
touched  down  there,  their  passports  were 
questioned  and  they  were  detained.  The 
family  was  shipped  off  to  Hutto.  They  have 
been  there  for  more  than  three  weeks. 

Immigration  detention  places  the 
family  in  a legal  limbo  that  could  leave 
them  imprisoned  indefinitely,  perhaps 
only  to  be  deported  back  to  more  torture 
in  Iran. 

This  shameful  practice  of  locking  up 
children  is  bad  enough.  What’s  worse  is 
that  it  is  being  done  for  profit,  by  the  Cor- 
rections Corporation  of  America.  CCA  is 
the  largest  publicly  traded  private  prison 
operator  in  the  U.S.  CCA  has  close  to 
70  facilities  scattered  across  the  country, 
recent  earnings  of  $1.33  billion  and  a gain 
in  its  stock-share  price  of  85  percent  in  the 
past  year.  Industry  analysts  gush  at  the 
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profit  potential  promised  by  private  pris- 
ons. Their  commodity:  human  beings. 

A recent  report  issued  jointly  by 
two  nonprofit  agencies  - the  Women’s 
Commission  for  Refugee  Women  and 
Children  and  the  Lutheran  Immigration 
and  Refugee  Service  - titled  Locking  Up 
Family  Values:  The  Detention  of  Immi- 
grant Families,  paints  a grim  picture  of  the 
conditions  these  families  endure.  While  in 
2005  Congress  directed  the  Department  of 
Homeland  Security  and  Immigration  and 
Customs  Enforcement  to  detain  families 
in  “non-penal,  homelike  environments,” 
the  report  details  how  prison-like  the 
Hutto  facility  is.  While  ICE  announced 
Hutto  as  a new  facility,  it  was  formerly 
a prison. 

Children  as  young  as  6 are  separated 
from  their  parents,  kept  in  prison  cells 
with  heavy  steel  doors  equipped  with  a 
sensitive  laser  alarm  system.  The  chil- 
dren wear  prison  uniforms.  They  get  one 
hour  of  school  per  day  and  one  hour  of 
recreation.  All  non-lawyer  visits  are  “non- 
contact,”  through  a Plexiglas  window 
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speaking  over  a phone,  to  obviate  the  “ne- 
cessity” of  a full-body  cavity  search  after 
each  visit.  Yet  the  chairman  of  the  CCA 
board  of  directors,  William  Andrews,  begs 
to  differ:  “The  reports  come  from  special- 
interest  groups  that  are  attempting  to  do 
away  with  privatization  and  the  whole  im- 
migration situation. ...  The  family  facility, 
particularly,  at  T.  Don  Hutto  is  almost 
like  a home.”  Recent  reports  put  the  total 
number  of  children  at  Hutto  at  between 
170  and  200. 

Close  to  a year  after  massive  pro-im- 
migrant marches  occurred  in  every  major 
U.S.  city,  immigration  policy  remains 
broken,  with  sensational  crackdowns  on 
undocumented  workers,  a planned  multi- 
billion-dollar  wall  along  the  U.S.-Mexico 
border  and  more  than  26,000  immigrants 
in  prison. 

CCA  stock  is  up  but  the  spirits  of  9- 
year-old  Kevin  are  down  as  he  languishes 
in  his  federally-funded  private  prison  cell. 
He  wants  to  go  home  to  Canada,  where 
he  was  born.  U.S.  immigration  officials 
now  hold  his  fate  and  that  of  his  parents: 
deportation  to  possible  torture  in  Iran,  or 
political  asylum  and  a possible  return  to 
Canada.  With  a Congress  obsessed  with 
nonbinding  resolutions  and  the  Bush  ad- 
ministration that  brought  you  Abu  Ghraib 
and  the  Maher  Arar  deportation  scandal, 
the  prospects  for  Kevin  and  his  parents  are 
grim  at  best.  P 

Amy  Goodman  is  host  of  “Democracy 
Now!,”  a daily  international  TV/radio  news 
hour  airing  on  500  stations  in  North  Amer- 
ica. ©2007  Amy  Goodman.  Reprinted  with 
permission  of  King  Features  Syndicate. 


Addendum 

The  CCA-run  T.  Don  Hutto  Residen- 
tial Facility  has  generated  a great  deal  of 
controversy  - and  litigation.  On  March 
6,  2007,  the  ACLU  filed  ten  lawsuits 
against  Michael  Chertoff,  Secretary  of 
the  Department  of  Homeland  Security, 
and  six  ICE  officials  on  behalf  of  children 
held  at  the  detention  center.  Seven  addi- 
tional suits  were  filed  in  April  and  May. 
The  lawsuits  claim  that  conditions  at  the 
Hutto  facility  violate  the  1997  settlement 
provisions  of  Flores  v.  Meese,  USDC  CD 
CA,  Case  No.  CV  85-4544-RJK,  which 
established  minimum  standards  for  the 
housing  and  release  of  minors  in  federal 
immigration  custody. 

On  April  9, 2007,  U.S.  District  Court 
Judge  Sam  Sparks  held  that  the  ACLU 
was  “highly  likely  to  prevail”  at  trial  on 
its  claims.  Judge  Sparks  stated  that  he 
found  it  “inexplicable  that  Defendants 
have  spent  untold  amounts  of  time,  ef- 
fort, and  taxpayer  dollars  to  establish  the 
Hutto  family  detention  program,  knowing 
all  the  while  that  Flores  is  still  in  effect.” 
The  Court  further  noted  that  the  T.  Don 
Hutto  facility  was  not  licensed,  and  thus 
it  “has  not  been  subject  to  any  state 
regulation  at  all  regarding  its  treatment 
of  the  children  in  its  care.”  See:  Bunikyte 
v.  Chertoff  USDC  WD  TX,  Case  No.  A- 
07-CA-164-SS. 

Citing  the  pending  lawsuits,  ICE 
officials  canceled  a pre-arranged  May  7, 
2007  tour  of  the  Hutto  detention  center 
by  Jorge  Bustamante,  the  United  Nations 
special  rapporteur  on  human  rights  of 
immigrants.  “My  interpretation  is  that 


someone  in  the  United  States  government 
is  not  proud  of  what  is  happening  in  those 
centers,”  said  Mr.  Bustamante. 

/J /A' associate  editor  Alex  Friedmann 
attended  CCA’s  annual  shareholder  meet- 
ing in  Nashville,  Tennessee  on  May  10, 
2007,  and  asked  whether  the  company 
intends  to  expand  into  the  market  of  in- 
carcerating families  and  children  beyond 
its  T.  Don  Hutto  facility.  CCA  president 
and  CEO  John  Ferguson  stated  that  if 
ICE  contracted  for  similar  privately-oper- 
ated residential  detention  facilities,  CCA 
would  be  there  to  cash  in. 

Several  grassroots-based  efforts  are 
working  to  close  the  Hutto  facility,  includ- 
ing protests  by  Texans  United  for  Families 
and  a 400-person  demonstration  and 
vigil  on  June  23,  2007  co-sponsored  by 
Amnesty  International.  Little  support  is 
expected  from  local  county  officials,  since 
the  Williamson  County  Commissioners 
Court  receives  substantial  payments  for 
handling  the  detention  center’s  finances. 

More  information  is  available  at: 
www.shutdownhutto.org.  The  complaints 
and  rulings  mentioned  above  are  all  avail- 
able on  the  PLN  website. 

Sources:  Austin  Chronicle,  NPR.  www. 
aclu.  org/hutto 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 
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This  month’s  cover  story  reports 
on  the  public  health  implica- 
tions which  the  willful  neglect  of  prisoner 
health  care  issues  in  this  country  has  on 
the  overall  population.  This  has  been  an 
ongoing  topic  of  coverage  in  PLN  over  the 
past  17  years.  Sadly,  nothing  has  changed 
for  the  better.  As  we  have  previously  re- 
ported, the  epicenters  for  drug  resistant 
TB,  virulent  strains  of  HIV  and  MRSA 
have  all  been  traced  to  prisons  and  jails 
in  the  past. 

But  this  is  hardly  a natural,  unforeseen 
or  unpredictable  consequence  of  mass 
imprisonment.  Rather  it  is  the  result  of 
deliberate  policy  choices  made  by  legisla- 
tors and  governors  and  presidents  alike. 
At  a time  when  sickness  and  disease  is 
sweeping  through  the  nation’s  prisons  and 
jails,  the  United  States  Surgeon  General 
is  being  pressured  by  the  White  House  to 
not  issue  any  reports  on  the  public  health 
implications  of  withholding  treatment 
from  prisoners.  As  former  Surgeon  General 
Richard  Carmona  testified  to  congress,  the 
pressure  came  because  President  Bush  does 
not  want  to  spend  money  on  health  care  for 
prisoners.  Or  put  another  way,  billions  for 
imprisonment,  but  a pittance  to  keep  the 
prisoners  alive  and  healthy.  More  pathetic 
is  the  fact  that  Carmona  capitulated  to  the 
president’s  pressure  and  the  Surgeon  Gen- 


From  the  Editor 

by  Paul  Wright 

eral  report  on  the  public  health  impact  of 
denying  prisoners  adequate  medical  care 
has  yet  to  be  released. 

PLN  has  long  made  the  connection 
and  the  argument  between  adequate 
health  care  for  prisoners  fostering  public 
health  for  all  Americans.  Alas,  it  appears 
we  will  be  making  that  argument  for  the 
foreseeable  future  since  no  one  in  a posi- 
tion of  power  is  inclined,  or  concerned 
enough,  to  do  anything  about  the  issue. 
In  California,  the  state’s  prison  health 
care  system  is  in  federal  receivership  after 
judge  Thelton  Henderson  found  that 
one  California  prisoner  was  needlessly 
dying  of  medical  neglect  every  three 
days.  California’s  prison  health  care  is  no 
worse  than  any  other  prison  health  care 
system  in  the  US.  The  only  difference  is 
the  Prison  Law  Office  had  the  resources 
to  pursue  a long,  expensive  class  action 
litigation  that  virtually  no  one  else  in 
United  States  can,  regardless  of  how 
bad  things  are. 

I was  recently  honored  by  the  Wash- 
ington Coalition  for  Open  Government  to 
be  awarded  their  James  Madison  Award 
which  goes  to  recognize  commitment 
to  open  government.  The  award  will  be 
presented  on  September  21,  2007  at  the 
Washington  Athletic  Center  in  Seattle. 
The  basis  for  the  award  is  the  recent  con- 


Control  Unit  Information  Wanted 

Investigative  journalist  (senior  editor  for  In  These  Times  magazine, 
author  of  the  forthcoming  Women  Behind  Bars,  PLN  board  member) 
seeks  interviews  for  feature  story  on  the  trend  toward  23-hour  lockdown 
in  prisons  across  the  U.S.,  whether  in  “supermaxes”  or  min/med/max 
prisons.  Have  you  been  placed  in  a control  unit  (IMU,  SHU,  Ad  Seg, 
SLU,  etc.)  for  an  extensive  period  of  time,  and  suffered  serious  psy- 
chological duress,  hallucinations  or  other  psychiatric  symptoms  or 
conditions  as  a result?  Were  you  placed  in  a control  unit  for  a non- 
violent or  minor  offense,  or  because  of  retaliation  for  speaking  out  about 
abuses?  Have  you  seen  a prison  get  more  lockdown-oriented  over 
the  years?  Male  or  female,  I want  to  hear  your  story.  Silja  J.A.  Talvi, 
2424  E.  Madison  St.  #203,  Seattle,  WA  98112. 
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elusion  of  Prison  Legal  News  v.  Washington 
Department  of  Corrections  which  is,  so 
far,  the  longest  and  biggest  public  records 
lawsuit  in  Washington  history  against  any 
public  agency.  The  record  request  from  the 
Washington  prison  system  resulted  in  the 
disclosure  of  records  showing  which  staff 
had  been  disciplined  for  medical  neglect 
and  incompetence  resulting  in  the  deaths  of 
at  least  two  prisoners  and  the  maiming  of 
eight  others.  I had  originally  hied  a request 
for  the  documents  in  January,  2000,  and 
they  were  eventually  released  in  September, 
2006,  after  more  than  six  years  of  litigation 
and  a court  battle  that  went  all  the  way  to 
the  Washington  state  Supreme  Court  and 
the  case  concluded  in  June,  2007.  PLN 
was  represented  by  Michele  Earl  Hubbard, 
Alison  Howard  and  Andy  Mar  of  Davis, 
Wright  and  Tremaine  in  that  epic  case  and 
we  eventually  prevailed  in  the  state  supreme 
court  thanks  to  their  skill  and  dedication  in 
representing  PLN.  We  will  report  the  full 
details  of  the  case  and  settlement  in  an  up- 
coming issue  of  PLN.  My  thanks  to  the  WA 
COG  for  the  award  as  well  as  the  support 
they  provided  in  amicus  briefs  in  the  state 
appeals  court  and  the  state  supreme  court. 

PLN’s  website  continues  to  grow  with  a 
lot  more  new  materials  such  as  briefs,  com- 
plaints, settlements,  publications,  reports, 
cases  and  more,  being  added  on  a daily 
basis.  We  also  operate  a free  list  serv  where 
those  with  e mail  access  can  sign  up  to  re- 
ceive news  stories  and  court  rulings  every 
day.  Please  note  that  we  lack  the  resources 
to  print  out  and  mail  website  materials  to 
prisoners.  You  need  to  ask  friends  and  fam- 
ily members  to  do  that  for  you.  The  PLN 
website  has  all  issues  of  PLN,  every  article 
we  have  published,  plus  thousands  more 
articles  and  case  summaries,  about  7,000 
court  rulings  and  a lot  more. 

Finally,  we  would  like  to  extend  our 
deepest  thanks  to  Marie  Gottschalk,  the 
author  of  The  Prison  and  the  Gallows:  The 
Politics  of  Mass  Incarceration  in  America 
who  generously  donated  her  first  royalty 
check  of  $1,288.29  to  PLN!  It  is  dona- 
tions such  as  that,  above  and  beyond  the 
cost  of  subscriptions  which  allow  PLN  to 
undertake  the  advocacy  work  we  do  on 
behalf  of  prisoners,  censorship  and  public 
records  litigation  and  much  more.  Thank 
you  Marie  for  the  generous  donation. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 
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Prison  Privatization  Launders  Taxpayer  Dollars 
into  Political  Contributions 


If  you  know  a company  is  not  sav- 
ing you  money  or  performing  its 
contractual  obligations,  why  would  you 
continue  to  use  that  company?  The  nor- 
mal consumer  would  end  the  relationship 
quickly.  When  it  comes  to  contracts  for 
privatized  prison  services,  the  answer  may 
lie  in  the  laundering  of  taxpayer  money 
through  for-profit  corporations  into  cam- 
paign contributions. 

Politicians,  however,  ardently  deny 
that  political  graft  factors  into  their  de- 
cisions to  award  lucrative  privatization 
contracts  for  services  normally  reserved 
to  the  public  sector.  “It’s  outrageous  even 
to  imply  or  infer  a connection  and  abso- 
lutely not  true.  State  contracts  are  fully 
transparent  and  must  follow  strict  pro- 
curement procedures,”  said  Pahl  Shipley, 
spokesman  for  New  Mexico  Governor  Bill 
Richardson  (D). 

While  politicians  are  quick  to  justify 
their  ethically-questionable  actions,  a little 
research  and  investigation  usually  reveals 
that  someone  is  getting  a raw  deal.  In  the 
case  of  prison  contracts,  those  who  are 
supposed  to  benefit  often  suffer  while  the 
politically-connected  companies  hired  to 
perform  public  services  are  the  ones  that 
benefit. 

Buying  Political  Influence 
and  Prison  Contracts 

The  GEO  Group,  formerly  Wack- 
enhut  Corrections,  understands  the 
connection  between  money  in  politics 
and  procuring  government  contracts.  The 
company  hedges  its  bets  both  ways,  but 
leans  more  towards  Republicans.  During 
the  2006  election  cycle  GEO  contributed 
$114,157  to  GOP  state  candidates  and 
$74,725  to  Democrats,  according  to  The 
Institute  of  Money  in  State  Politics,  using 
July  2006  data. 

During  the  2006  calendar  year  GEO 
and  its  officers,  committees  and  politi- 
cal action  groups  distributed  more  than 
$570,000  to  political  candidates  nation- 
wide. The  company  further  gave  $95,000 
to  the  Republican  Governors  Association 
in  2005  and  $30,000  to  the  Democratic 
Governors  Association  in  March  2006. 

A review  of  New  Mexico’s  entry  into 
prison  privatization  reveals  how  such 
political  graft  greases  the  wheel,  begin- 
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by  David  M.  Reuttev 

ning  when  former  Gov.  Gary  Johnson 
(R)  announced  private  companies  would 
start  managing  state  prisons.  Wackenhut 
was  selected  to  run  the  Guadalupe  County 
Correctional  Facility  in  Santa  Rose  and 
the  Lea  County  Correctional  Facility  in 
Hobbs.  Wackenhut  gave  Johnson  $9,330 
for  his  1998  re-election  campaign;  the 
company  also  hired  then-state  Senate 
President  Pro  Tern  Manny  Aragon  as 
a consultant.  Aragon  later  resigned  his 
Wackenhut-funded  position  after  the 
arrangement  received  close  scrutiny  and 
heavy  criticism. 

During  the  2002  gubernatorial  race, 
candidate  Bill  Richardson  was  asked 
if  he  would  continue  Johnson’s  plan  to 
privatize  prisons  if  he  became  Governor. 
He  didn’t  commit  either  way.  Was  his 
silence  rewarded?  Following  his  election, 
Richardson  has  received,  since  2005, 
$42,750  of  the  $79,000  given  by  GEO 
to  politicians  running  for  state  office. 
The  company  also  donated  $8,000  to  his 
running  mate,  Lt.  Gov.  Diane  Denish, 
for  good  measure. 

After  Gov.  Richardson  was  re- 
elected in  2006,  GEO  was  included 
among  the  sponsors  in  his  inauguration 
ceremony.  According  to  Amanda  Cooper, 
Richardson’s  campaign  manager,  GEO 
donated  between  $5,000  and  $10,000  for 
the  event.  Governor  Richardson  is  now 
running  for  President. 

Has  such  po- 
litical largess  been 
a good  investment? 

Apparently  so.  In 
2006,  GEO  received 
contracts  to  operate 
a planned  600-bed 
prison  in  Clayton 
and  to  build  a $30 
million  replacement 
hospital  with  the 
help  of  tax-exempt 
bonds;  a company 
subsidiary,  GEO 
Care  Inc.,  was  hired 
to  manage  the  Fort 
Bayard  Medical 
Center.  GEO  re- 
ceives around  $38 
million  from  New 
Mexico  under  exist- 


ing private  prison  contracts.  The  state’s 
Corrections  Secretary,  Joe  Williams,  for- 
merly worked  for  GEO  when  it  was  known 
as  Wackenhut. 

When  someone  of  interest  reaches 
a position  of  political  influence,  GEO 
wastes  no  time  in  cozying  up  to  them. 
After  “Chain  gang”  Charlie  Crist  became 
Florida’s  governor  in  2006,  GEO  donated 
$50,000  for  his  lavish  inaugural  ball.  Crist 
later  cancelled  the  event  after  he  was 
criticized  for  soliciting  contributions  from 
lobbyists.  GEO  since  has  been  awarded 
a contract  to  run  Florida’s  Graceville 
prison,  which  is  currently  under  construc- 
tion and  scheduled  to  open  in  September, 
2007.  The  company  operates  three  other 
facilities  in  Florida. 

Prison  Medical  Care  for  Sale 

GEO  is  not  the  only  player  in  the  game 
of  procuring  taxpayers  dollars  by  paying 
political  graft.  Medical  services  have  also 
been  a hot  commodity  for  privatization. 
Regular  readers  of  PLN  are  familiar 
with  the  stories  of  inept  care  caused  by 
delaying  treatment,  refusing  medications 
to  prisoners  or  substituting  less  effective 
brands,  and  denying  medical  care  due  to 
staff  shortages  to  increase  the  profitability 
of  private  healthcare  companies. 

The  often  overlooked  story  is  the 
payouts  these  companies  make  in  order 
to  receive  those  contracts.  Armor  Cor- 
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Prison  Privatization  (cont.) 


rectional  Services  is  under  scrutiny  for 
making  an  $8,000  contribution  to  the  re- 
election  campaign  of  Florida’s  Broward 
County  Sheriff  Ken  Jenne  in  2004.  That 
same  year,  Jenne  hired  Armor  to  provide 
medical  care  to  Broward  County  prison- 
ers as  part  of  a live-year,  $127  million 
contract.  [See  PLN,  August  2006]. 

Armor’s  Chief  Executive  Officer, 
Doyle  H.  Moore,  had  founded  Prison 
Health  Services  (PHS)  in  1978.  Accord- 
ing to  a 2005  New  York  Times  article, 
“Prison  Health  proved  adept  at  integrat- 
ing itself  with  local  politicians,  hiring 
lobbyists,  and  contributing  to  campaigns 
for  sheriff.  Under  a promise  of  immunity 
from  prosecution,  the  nurse  who  founded 
the  company,  Mr.  Moore,  testified  in  a 
1993  Florida  corruption  trial  that  he 
paid  the  Broward  County  Republican 
Chairman  $5,000  a month  - ‘basically 
extortion,’  he  said  - to  keep  the  contract 
there  and  in  neighboring  Palm  Beach 
County.” 

Moore  and  four  other  former  PHS 
executives  are  officers  of  Armor.  Moore 
wrote  that  it  was  a “completely  false”  al- 
legation that  Armor  was  formed  to  take 
over  PHS’s  Broward  County  contract.  The 
connection  between  PHS  and  Armor’s 
executives  has  caused  Pennsylvania’s  Lan- 
caster County  to  pause  before  awarding  a 
$17  million  prison  medical  care  contract 
to  Armor.  “We  just  want  to  make  sure 
everything  is  right  with  this  company,” 
stated  Lancaster  prison  Warden  Vincent 
Guarini. 

PHS  has  become  creative  in  masking 
its  political  contributions.  To  accomplish 
this  slight  of  hand,  PHS  created  a politi- 
cal action  committee  called  the  America 
Service  Group,  Inc.  Wisconsin  Attorney 
General  candidate  Kathleen  Falk  was  crit- 
icized for  accepting  $1,500  front  the  group 
in  2004,  because  PHS  had  a contract  with 
Dane  County.  At  the  time,  Falk  was  Dane 
County’s  Executive  Officer. 

Then  there  is  the  Wexford  Company, 
another  private  health  care  firm.  Its  par- 
ent company,  The  Bantry-Group,  donated 
$10,000  to  New  Mexico  Gov.  Bill  Richard- 
son’s political  action  committee,  Moving 
America  Forward,  in  2004.  In  July  2004, 
Wexford  was  awarded  a $27  million  con- 
tract to  provide  medical  care  at  nine  of  the 
state’s  prisons.  The  following  month  the 
committee,  for  appearances  sake,  returned 
Wexford’s  generous  contribution.  How- 
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ever,  as  with  most  well-intentioned  gifts, 
it  was  the  thought  that  counted. 

Defending  the  Malefactors 

Once  politicians  enter  into  private- 
sector  contracts,  they  will  defend  the 
contractors  even  in  the  face  of  blatant 
evidence  of  wrongdoing  or  ineptness,  at 
least  until  the  political  hot  potato  becomes 
too  hot  to  handle. 

Wexford’s  $27  million  contract  award 
came  after  Gov.  Richardson  launched 
his  “Save  Smart”  initiative  in  2003, 
which  specifically  targeted  state  prisons 
as  the  primary  focus  of  cost  cutting.  In 
2006,  or  about  two  years  after  Wexford 
took  over  medical  care  in  New  Mexico 
prisons,  a local  newspaper,  the  Santa  Fe 
Reporter  (SFR),  began  an  investigation 
into  the  company’s  performance.  Shortly 
after  the  Wexford  contract  was  signed, 
Gov.  Richardson  issued  a press  release 
“touting  a projected  $7.2  million,  over 
four  years,  savings  for  inmate  medical 
costs  and  vowing  that  the  quality  of  care 
would  be  maintained  or  improved.”  The 
SFR's  investigation  found  that  vow  had 
been  broken. 

“Wexford  management  made  it  clear 
that  it  was  not  all  about  the  quality  of 
health  care.  It  was  about  keeping  down 
cost  and  making  up  for  money  previously 
spent.  There  were  cases  where  I believe 
that  care  of  inmates  was  compromised,” 
said  Wexford’s  former  regional  medi- 
cal director  in  New  Mexico,  Dr.  Gayla 
Herbel. 

Dr.  Herbel’s  concerns  were  never  fully 
addressed  by  Wexford,  and  the  company 
placed  her  on  leave  when  she  pressed  the 
matter.  She  quit  rather  than  return  to 
work  in  a lesser  capacity.  Dr.  Herbel  began 
raising  concerns  after  she  found  prisoner 
medical  files  were  being  altered. 

She  noticed  in  late  2005  that  prisoner 
tuberculosis  (TB)  tests  were  coming  back 
too  quickly  and  in  too  large  of  a volume 
from  the  nursing  staff.  One  file  she  ran- 
domly chose  indicated  the  prisoner  had 
tested  negative  for  TB.  The  prisoner  said 
he’d  been  tested  but  no  one  had  read  the 
results  of  the  test.  Further  review  of  the 
chart  revealed  he  had  been  treated  for  TB 
within  the  last  six  months.  “If  this  truly 
is  falsification  of  the  tuberculosis  testing 
and  it  is  the  norm,  we  are  at  risk  for  an 
outbreak,”  Herbel  stated. 

Prior  to  Wexford,  there  were  two 
nurses  for  every  37  prisoners  at  New 
Mexico’s  Central  New  Mexico  Correc- 
tional Facility.  Wexford  cut  that  ratio  in 
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half.  Medical  staff  became  so  scarce  that 
“sick  calls”  and  “med  lines”  were  cancelled 
because  there  were  not  enough  healthcare 
workers,  claimed  former  Wexford  nurse 
Angela  Billings. 

Billings  said  there  was  a notice- 
able decline  in  the  clearance  process  for 
prisoners’  off-site  visits  to  hospitals  and 
specialists.  Wexford  consistently  denied 
approval.  “You  were  always  being  told 
that  everything  cost  too  much  money,”  she 
noted.  “But  these  are  people’s  lives  you’re 
talking  about.  Inmates  were  suffering  all 
the  time  and  it  was  really  disturbing  to  see 
them  not  taken  care  of.” 

Billings  further  observed  Wexford 
administrators  altering  prisoners’  medi- 
cal records.  “They  were  hiding  mistakes 
they’d  made,”  she  said. 

The  handling  of  prescription  medica- 
tion became  a concern  for  Jennifer  Hand 
when  she  became  Wexford’s  regional 
consulting  pharmacist  in  July  2005.  She 
caught  a nurse  filling  a baggie  with  a 30- 
day  supply  of  Zantac,  an  acid-reflux  drug, 
from  a stock  supply  to  fill  a prisoner’s 
prescription  that  had  run  out. 

Another  nurse  admitted  that  she 
dispensed  insulin  from  one  diabetic  pris- 
oner’s prescription  to  another  prisoner’s 
prescription  that  needed  to  be  refilled. 
Other  nurses  administered  psychotropic 
medications  to  prisoners  even  after  the 
physicians’  orders  had  expired.  The  rea- 
son? To  save  money. 

“Inmates  were  hoarding  doses  and 
using  them  as  currency  [because]  nurs- 
ing staff  were  not  adequately  controlling 
medication  dosage,”  said  Hand.  “The 
nurses  who  did  this  were  exceeding  the 
scope  of  their  licenses,  breaking  the  law 
and  jeopardizing  patient  safety.” 

When  such  stories  break  in  the  main- 
stream media,  what  is  a politician  to  do? 
Send  in  an  unqualified  and  inexperienced 
lackey  to  pose  as  your  expert.  Enter  De- 
vendra  Singh,  New  Mexico  Correction 
Department’s  (NMCD)  quality  assur- 
ance manager  for  health  services.  Singh’s 
qualifications  consisted  of  being  licensed 
to  practice  medicine  in  India  but  not  in 
the  United  States.  In  other  words  Singh 
is  your  typical  prison  doctor,  as  many 
physicians  in  American  prisons  are  of 
foreign  descent  and  education  and  either 
unlicensed  to  practice  medicine  in  the  US 
or  have  had  their  licenses  suspended. 

Singh  said  he  could  only  monitor 
Wexford’s  administrative  procedures  and 
not  oversee  its  clinical  performance.  Thus, 
that  oversight  was  left  to  Wexford.  Singh, 
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nonetheless,  stated  he  was  unaware  of  any 
problems  with  Wexford’s  performance, 
and  noted  the  company  received  quarterly 
visits  and  record  reviews.  “Through  our 
auditing  process,  we  have  found  they  are 
doing  a satisfactory  job,”  he  said. 

However,  staffing  by  Wexford  had 
been  such  a problem  that  the  company 
proposed  refunding  $35,000  to  the  state 
due  to  staff  shortages.  Singh,  in  his 
oversight  capacity,  admitted  he  was  un- 
aware of  the  company’s  shortcomings. 
He  acknowledged  that  staffing  posed  a 
significant  problem. 

“In  our  line  of  work,  this  is  our  big- 
gest battle.  You  could  ask  God  to  come 
down  and  sign  a contract  to  run  the 
health  care,  and  he  would  have  problems 
finding  staff,”  said  Singh.  “Wexford  has 
spent  a lot  of  money  out  of  their  own 
pocket  to  make  sure  we  have  enough  staff. 
That’s  how  I’m  able  to  sleep  at  night.  I’m 
not  completely  satisfied,  but  I’m  satisfied 
that  they  have  satisfactory  staffing  on  a 
daily  basis.” 

Yet  when  SFR  requested  a list  of  all 
people  filling  the  staffing  positions  for 
Wexford,  NMCD  was  unable  to  provide 
such  a list,  indicating  they  had  no  clue  as 
to  what  positions  were  being  filled  or  how 
many  Wexford  staff  entered  their  prisons. 
A similar  request  to  Wexford  resulted  in 
objections  based  on  privacy  concerns,  but 
netted  a number  of  210  company  employ- 
ees working  at  NMCD  prisons. 

Corrections  Secretary  Joe  Williams, 
in  a September  23, 2005  letter  to  Wexford, 
wrote  that  he  had  “very  serious  concerns 
that  Wexford  was  not  providing  the  num- 
ber of  work  hours  or  FTEs  [full-time 
employees]  required  by  the  contract  for  its 
personnel,  particularly  its  psychiatrists.” 
Consequently,  Wexford  decided  to  spend 
some  of  its  taxpayer-funded  contract 
money  on  psychiatrists,  but  not  much. 
Following  in  the  state’s  footsteps,  they 
outsourced. 

Wexford  entered  into  a contract  with 
Lovelace  Health  Systems,  a subsidiary  of 
Ardent  Health  Services.  Ardent’s  presi- 
dent and  CEO,  David  Vandewater,  is  a 
“friend”  of  one  of  Wexford’s  directors, 
according  to  a lawsuit  filed  as  a result  of 
that  contract. 

The  lawsuit  came  after  Dr.  Bradly 
Jay  Keller  and  Dr.  Jolynn  Muraida  were 
fired  by  Lovelace  because  they  refused  to 
provide  “tele-psychiatry”  services  to  pris- 
oners. According  to  the  suit,  the  contract 
with  Wexford  required  the  doctors  to  treat 
prisoners  by  “seeing  them  remotely  for 


about  five  minutes  each  via  a television 
screen,”  assessing  and  evaluating  them, 
and  prescribing  medications. 

“We  think  the  factual  allegations  in 
the  complaint  about  the  proposed  Wex- 
ford contract  states  the  essentials  about 
what  the  doctors  were  asked  to  do  - i.e., 


provide  substandard  psychiatric  care  to 
New  Mexicans,”  wrote  Dominguez  Shay, 
attorney  for  the  doctors,  in  an  August  21 , 
2006  e-mail  to  SFR.  “As  the  Wexford  con- 
tract was  proposed  to  them,  the  doctors 
were  asked  to  see  inmates  with  psychiatric 
problems  for  about  five  minutes  each. 
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Prison  Privatization  (cont.) 


From  even  a layperson’s  perspective,  this 
is  inadequate  on  its  face  and  would  be 
merely  a facade  of  treatment.” 

Still,  corrections  officials  continued 
to  defend  Wexford’s  services.  “Overall, 
Wexford  is  currently  doing  a satisfactory 
job  meeting  staffing  and  other  contract 
requirements  for  inmate  psychiatric  ser- 
vices,” wrote  NMCD  spokesperson  Tia 
Bland  in  August  2006.  “The  Corrections 
Department  has  a contract  monitoring 
team  to  ensure  accountability.”  Meaning, 
presumably,  that  Singh  was  still  covering 
for  the  company. 

A Political  Hot  Potato 

The  heat  from  SFR’s  investigative 
reports  began  to  warm  a few  seats.  Those 
seats  were  in  the  New  Mexico  Legislature, 
causing  the  Courts,  Corrections  and 
Justice  Committee  to  schedule  hearings. 
“The  issues  [SFR]  has  raised  have  not 
come  before  our  committee  recently. 
Inevitably,  you  get  a perception  [of  what] 
the  management  wants  you  to  see,  but  we 
want  to  go  beyond  that,”  said  State  Rep. 
Joseph  Cervantes. 

“With  the  increasing  outcry  of  health- 
care in  the  prisons,  Joe  and  I decided  this  is 
an  issue  that  needs  to  be  discussed,”  added 
State  Sen.  Cisco  McSorley.  On  October 
20,  2006,  that  discussion  resulted  in  a 
unanimous  recommendation  to  conduct 
an  audit  of  prison  health  care.  The  recom- 
mendation was  subsequently  approved  by 
the  Legislative  Finance  Committee. 

Wexford  expressed  confidence  in  the 
results  of  the  audit.  “Wexford  is  proud  of 
the  service  we  have  provided  to  the  Correc- 
tions Department  as  documented  in  these 
independent  audits  and  looks  forward 
to  continuing  high  quality  health  care 
services  in  New  Mexico,”  stated  Wexford 
Vice  President  Elaine  Gedman.  The  audits 
were  to  be  conducted  by  the  American 
Correctional  Association  (ACA)  and  the 
National  Commission  of  Correctional 
Health  Care,  which  are  nothing  more 
than  dues-collecting  organizations  that 
shill  for  the  prison  industry  and  audit 
procedures  rather  than  actual  practice  or 
performance. 

Meanwhile,  more  SFR  articles  cited 
Wexford  employees  who  had  quit  in  the 
face  of  the  company’s  neglect  and  indif- 
ference related  to  prison  health  care.  On 
November  6,  2006,  Lea  County  Cor- 
rectional Facility’s  medical  director,  Dr. 
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Don  Apodaca,  turned  in  his  resignation. 
“Wexford  was  not  providing  timely  treat- 
ment and  diagnosis  of  inmates,”  he  said. 
“There  were  tragic  cases  where  patients 
slipped  through  the  cracks,  were  not  seen 
for  inordinately  long  times,  and  suffered 
serious  or  fatal  consequences.” 

“Wexford  was  simply  not  receptive 
to  any  information  I was  sending  them, 
and  I became  exasperated,  “Apodaca 
continued.  “It  came  to  the  point  where 
I felt  uncomfortable  with  the  medical 
and  legal  position  I was  in.  There  were 
individuals  who  needed  health  care  who 
weren’t  getting  it.” 

Apodaca  informed  Singh  of  the  issues 
he  witnessed.  Singh  indicated  he  would 
order  Wexford  to  look  into  the  matter, 
but  Apodaca  never  heard  anything  more 
about  it. 

Apodaca’s  accusations  caused  a 
political  furor.  “We  were  told  on  our 
tour  that  nothing  was  wrong.  And  now 
we  hear  that  there  is  a claim  Wexford 
and  the  Corrections  Department  might 
have  known  about  this  [which]  seems  like 
this  information  was  knowingly  covered 
up,”  said  Sen.  McSorley.  “We  can’t  trust 
what’s  being  told  to  us.  This  situation  may 
require  independent  oversight  far  beyond 
what  we  have.  This  should  be  the  biggest 
story  in  the  state  right  now.” 

With  presidential  aspirations,  Rich- 
ardson couldn’t  allow  the  Wexford  potato 
to  keep  baking  on  his  watch.  On  Decem- 
ber 8,  2006,  Richardson  ordered  NMCD 
to  begin  searching  for  a new  healthcare 
provider.  “They’re  done.  The  governor’s 
intention  is  to  replace  Wexford  with  a 
new  company.  We  expect  to  have  a new 
provider  in  a reasonable  amount  of  time,” 
said  Richardson  spokesman  Gilbert  Gal- 
legos. As  of  July  1,  2007,  medical  care  at 
NMCD  prisons  was  being  provided  by 
CMS  under  a three-year  contract. 

Wexford  has  now  lost  contracts  in 
Florida,  Wyoming  and  New  Mexico  due 
to  problems  with  its  prison  healthcare 
operations.  “It  is  my  sense  that  Wexford 
doesn’t  care  what  sort  of  facility  they  run. 
Everything  is  run  on  a bare-bones  budget. 
They’re  in  it  to  make  money,”  said  Dr.  Ray 
Puckett,  a Wexford  dentist. 

The  question  now  is  whether  the 
state’s  new  contract  with  CMS  will  net 
different  results.  “It  has  become  a merry- 
go-round.  One  company  promises  a lot, 
gets  a government  contract  and  does 
not  perform  well  and  so  the  government 
hires  another  contractor,”  observed  Eliza- 
beth Alexander,  director  of  the  ACLU’s 

16 


National  Prison  Project.  “States  think 
that  going  to  a private  contractor  will 
save  them  money.  Instead  it  turns  into  a 
nightmare.” 

A May  27,  2007  report  by  a Legis- 
lative Finance  Committee  review  team 
found  that  NMCD  “has  not  effectively 
monitored  the  cost  of  medical  services 
and  has  struggled  to  enforce  key  contract 
provisions,  such  as  staffing  requirements, 
despite  imposing  nearly  $90,000  in  finan- 
cial penalties.” 

Regarding  prison  healthcare  under 
Wexford,  the  report  concluded  that  “the 
quality  of  the  care  provided  is  inadequate. 
The  quality  of  inmate  care  is  hampered 
by  deficiencies  in  staffing,  policies,  pro- 
tocols, record  keeping,  data  collection, 
and  communication  systems.”  The  state’s 
lackadaisical  oversight  was  also  cited. 

More  Graft  - Business  as  Usual 

In  Illinois,  Wexford  has  paid  approxi- 
mately $26,000  in  political  contributions 
since  1996.  “Friends  of  Blagojevich,” 
a group  associated  with  Illinois  Gov. 
Rod  Blagojevich  (D),  received  $10,000. 
“Wexford  does  not  donate  money  with 
the  expectation  of  getting  contracts,  as 
all  contracts  are  subject  to  competitive 
bidding  requirements  that  are  not  sub- 
ject to  influence  from  politicians,”  said 
Wexford  VP  Elaine  Gedman.  Yet  one 
cannot  help  but  wonder  why  a company 
so  focused  on  profits  would  give  away 
money  if  it  did  not  expect  a return  on 
its  “donations.” 

Prison  food  service  has  become 
another  area  subject  to  privatized  con- 
tracts. Readers  of  PLN  are  familiar  with 
Aramark,  a private  company  that  serves 
more  than  475  prisons  in  N orth  America. 
[See:  PLN,  December  2006].  About  a 
year  after  Aramark  renewed  its  contract 
with  NMCD,  it  contributed  $10,000 
to  Gov.  Richardson’s  2006  re-election 
campaign. 

From  2004  to  2006,  Aramark  gave 
almost  $41,000  to  New  Mexico  politi- 
cians; the  company  also  donated  $10,000 
to  the  New  Mexico  Democratic  party  in 
2004,  and  $15,000  in  2004  and  2005  to 
the  Democratic  Governors  Association, 
which  Richardson  chaired. 

A stir  resulted  when  it  was  discovered 
that  Corrections  Secretary  Williams  had  a 
personal  relationship  with  Ann  E.  Casey, 
who  is  registered  in  New  Mexico  as  a 
lobbyist  for  both  Aramark  and  Wexford. 
Casey  also  has  another  connection  to 
corrections:  She  is  an  assistant  warden  at 
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an  Illinois  prison.  Not  surprisingly,  Ara- 
mark has  prison  food  service  contracts  in 
Illinois,  too. 

Using  his  NMCD-issued  cell  phone, 
Williams  made  644  calls  to  Casey,  compil- 
ing over  91  hours  of  conversation,  between 
September  24,  2005  and  February  23, 
2006.  While  on  a state-paid  trip  to  attend 
a January  2006  American  Correctional 
Association  conference  in  Nashville,  Wil- 
liams made  a side  trip  to  spend  time  with 
Casey.  They,  along  with  two  of  Williams’ 
top  managers,  accepted  a dinner  invitation 
from  the  GEO  Group,  which  currently 
houses  42%  of  New  Mexico’s  prisoners  at 
the  Hobbs  and  Santa  Rosa  facilities. 

The  infusion  of  money  into  politics 
has  caused  the  spilling  of  much  ink  over 
recent  years  as  suspect  campaign  contri- 
butions are  revealed  and  condemned  by 
journalists  and  news  reporters.  Reform  is 
a constant  theme.  Meanwhile,  companies 
continue  to  shower  political  candidates 
with  cash.  Consider  the  following  GEO 
contributions  in  2005  and  2006:  Florida, 
$407,000;  New  Mexico,  $84,700;  Vir- 
ginia, $34,100;  California,  $19,300;  Texas, 
$14,400;  Louisiana,  $10,300;  Illinois, 
$10,000.  And  these  amounts  don’t  include 
donations  on  the  federal  level. 

Such  contributions  are  made  pos- 
sible as  a result  of  profits  obtained 
from  government  contracts  to  privatize 
services  traditionally  performed  by  the 
public  sector.  The  private  prison  indus- 
tries only  source  of  income  is  tax  dollars 
they  collect  from  state,  local  and  federal 
governments.  Profits  and  prisons  do  not 
mix,  according  to  New  Mexico  attorney 
Mark  Donatelli.  “There’s  one  group  that’s 
really  benefited  from  private  prisonfs],  and 
that’s  the  politicians  who’ve  gotten  enor- 
mous campaign  contributions  from  the 
private  prison  companies,”  he  observed. 
Donatelli  recalled  seeing  a sign  hung  over 
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the  guards’  time  clock  at  a private  prison, 
which  quoted  the  company’s  stock  price 
for  the  day.  “When  you  have  a profit  shar- 
ing option,  you  can’t  help  but  have  that 
in  your  mind  when  you  walk  into  a cell 
block  and  the  prisoner  asks  you  for  toilet 
paper,”  he  said. 

The  same  goes  for  lawmakers.  When 
you  consider  ending  privatization,  you 
also  have  to  consider  that  you’re  losing 
a generous  campaign  contributor.  One 
thing  remains  certain:  The  money  laundry 


remains  open,  and  the  customers  keep 
changing  during  each  election  cycle.  IH 

Sources:  Santa  Fe  Reporter,  Albuquerque 
Tribune,  The  Southern,  The  New  Mexi- 
can, LA  Monitor,  Sun  Times,  jsonline. 
com,  Sunday  News,  Intelligencer  Journal, 
St.  Petersburg  Times,  Associated  Press, 
New  York  Times,  NM  Legislative  Finance 
Committee  Report  ("Review  of  Facility 
Planning  Efforts  and  Oversight  of  Private 
Prisons  and  Health  Programs,”  #07-04) 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls;  PrisonCallsOnline! 


Prison  Legal  News 


17 


August  2007 


Minnesota  Prison  Industries  Managers  Ride  High  on  Prison  Slavery 

by  David  M.  Re  utter 


A report  by  Minnesota’s  Office  of 
The  Legislative  Auditor  (Audi- 
tor) has  found  conflicts  of  interest,  the 
improper  disposition  of  surplus  property, 
and  questionable  contracting  practices 
existed  at  MINNCOR  Industries,  Minne- 
sota’s prison  industry. 

That  special  review  came  after  former 
MINNCOR  sales  representative  Larry 
Williams  blew  the  whistle  on  the  practices. 
After  he  was  laid  off  in  May  2006,  Williams 
sued  MINNCOR  under  whistle  blower 
protection  laws.  His  union,  the  Minnesota 
Association  of  Professional  Employees,  says 
the  report  confir  ms  Williams’  allegations. 

MINNCOR  was  created  in  the  1 870’s  to 
provide  Minnesota  prisoners  an  opportunity 
to  work  and  acquire  certain  knowledge  and 
skills  prior  to  release.  It  currently  operates 
in  eight  prisons,  providing  various  products 
and  services  that  are  sold  to  state  agencies, 
local  units  of  governments,  and  businesses. 
Some  of  the  services  and  products  include 
custodial  supplies,  park  and  patio  acces- 
sories, data  entry,  market  research,  laundry 
and  sewing  services,  and  office,  library,  and 
residential  furniture.  The  Minnesota  De- 
partment of  Corrections  (MDOC)  oversees 
MINNCOR’s  operation. 

The  Auditor’s  first  conclusion  was  that 
MDOC  failed  to  adequately  resolve  a con- 
flict of  interest  that  it  was  aware  occurred 
between  three  MINNCOR  employees  and 
“a  business  partner.”  The  conflict  occurred 
when  the  employees,  who  had  influence 
over  business  partnership  agreements,  went 
to  Green  Bay,  Wisconsin  to  discuss  manu- 
facturing processes  and  contract  terms. 

The  company  offered  the  MINNCOR 
employees  tickets  to  view  the  Green  Bay  Pack- 
ers and  Minnesota  Vikings’  November  21, 
2005,  Monday  Night  Football  game  from  the 
company’s  private  box.  While  the  employees 
reimbursed  the  company  the  $67  face  value  of 
the  tickets,  “that  did  not  reflect  the  full  value 
of  attending  the  game,  which  included  the 
private  box,  food,  and  beverages.”  The  actual 
value  was  determined  to  be  $400.  The  Auditor 
concluded  a conflict  occurred  by  accepting  the 
tickets.  Additional  conflicts  occurred  because 
the  tickets  were  not  available  to  the  general 
public,  but  only  to  the  company  and  the  guests. 
The  company  also  paid  for  the  employee’s 
meals  and  hotel  accommodations. 

The  Auditor  recommended  the  em- 
ployees reimburse  the  company  $333  for  the 
game  attendance  and  MDOC  reimburse  it 
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for  the  meal  and  hotel  accommodations. 
Training  of  employees  in  this  area  was  found 
to  be  necessary,  the  Auditor  said. 

State  laws  and  policies  were  found 
violated  by  MINNCOR  when  it  disposed 
of  surplus  property.  In  January  2006, 
MINNCOR  discontinued  its  Minnesota 
Line  of  farm  equipment.  It  sent  out  flyers 
to  farm  implement  customers  and  on  its 
website  that  “all  wagons  and  gravity  boxes 
will  be  sold”  at  discount  prices.  There  were 
also  service  parts  for  sale  in  lots. 

Under  Minnesota  law,  MINNCOR 
was  required  to  contact  the  Department 
of  Administration  before  selling  the  equip- 
ment or  service  parts.  MDOC’s  own  policies 
required  MINNCOR  to  advertise  the  sale  to 
the  general  public  and  sell  the  items  either  by 
pre-pricing  or  making  them  available  through 
sealed  bids.  MINNCOR,  however,  accepted 
verbal  bids.  While  its  inventory  records  reflect 
the  items  originally  cost  $400,000,  MINN- 
COR accepted  a verbal  bid  of  $10,000. 

MINNCOR  also  violated  state  law 
when  it  donated  52  wooden  cabinets  to  a local 
nonprofit  organization.  Before  that  mate- 
rial could  be  donated,  the  nonprofit  “must 
be  certified  eligible  by  the  [Department  of 
Administration’s]  Surplus  Services  in  order 
to  receive  surplus  property  from  any  state 
agency.”  The  nonprofit  was  not  so  certified. 
The  Auditor  recommended  MDOC  assure 
MINNCOR  complies  with  state  law  and 
policies  when  disposing  surplus  property. 

In  addition,  MINNCOR  failed  to  com- 
ply with  policies  when  executing  business 
partnership  agreements  and  establishing  sale 
prices.  There  exists  no  evidence  that  several 
contracts  had  been  approved  by  MINN- 
COR’s executive  team  before  being  sent  to 
the  business  partner  for  signature.  Despite 
MDOC  policy  requiring  MINNCOR  offi- 
cials to  review  and  approve  contracts,  their 
executive  team  minutes  or  other  documents 
do  not  reflect  this  ever  occurred. 

To  determine  product  and  service  sale 
price,  MINNCOR  was  to  calculate  the 
cost  of  raw  materials,  overhead,  general 
and  administrative  expenses  and  any  other 
expenses.  Once  determined,  the  cost  is  to 
be  increased  by  ten  percent  for  profit.  The 
Auditor  could  not  determine  how  MINN- 
COR “established  product  and  service 
sale  price.”  The  Auditor  did  determine 
MINNCOR  violated  state  law  by  failing 
to  “pay  vendors  within  30  days  following 
the  receipt  of  the  invoice  for  the  delivery  of 


the  product  or  service,”  subjecting  MDOC 
to  additional  and  unnecessary  costs. 

Finally,  the  Auditor  found  that  MDOC 
had  created  a nonprofit  organization, 
the  Minnesota  Correctional  Education 
Foundation  (MCEF)  without  statutory 
authority.  Moreover,  it  had  transferred 
MINNCOR  and  MDOC  funds  to  MCEF. 
The  Auditor  found  many  questionable 
practices  with  MCEF. 

MCEF  was  created  to  support  MDOC’s 
postsecondary  education  program  for  pris- 
oners. By  MDOC  creating  MCEF  without 
statutory  authority,  MDOC  undermined 
the  state’s  ability  to  define  the  composi- 
tion, standards,  or  expectations  for  the 
foundation’s  operations.  A conflict  was 
found  to  exist  because  MDOC  employees 
were  on  the  foundation’s  board. 

The  conflict  resulted  in  MDOC  donating 
$25,000  to  MCEF  and  providing  it  another 
$24,000  worth  of  office  space,  supplies,  and 
equipment,  MDOC  also  issued  three  pay- 
ments totaling  $60,500  from  MINNCOR’s 
revolving  fund.  A further  conflict  occurred 
when  MCEF  contracted  with  Inver  Hills 
Community  College  (IHCC).  Not  only  was 
IHCC’s  president  on  MCEF’s  board,  but  an 
employee  of  IHCC  became  MCEF’s  execu- 
tive director.  She  was  paid  $55,000  by  MCEF 
for  salary,  benefits,  and  travel  expenses  while 
remaining  on  IHCC’s  payroll. 

MCEF’s  executive  director’s  salary  was 
paid  from  a federal  grant  to  benefit  prisoners 
25  years  old  or  younger.  The  Auditor  ques- 
tioned whether  the  federal  grant  provisions 
were  violated;  thus,  the  U.S.  Department  of 
Education  should  be  consulted  to  determine 
if  this  is  an  allowable  use  of  grant  funds. 
The  Auditor  also  said  legislative  authority 
for  MCEF  should  be  obtained  or  MDOC 
separate  itself  from  MCEF.  Moreover, 
MDOC  should  seek  reimbursement  of  all 
funds  provided  MCEF. 

MDOC  agreed  with  all  the  Auditor’s 
recommendations  and  set  out  a plan  and 
target  date  to  comply.  “We  thought  we  were 
being  really  innovative  and  cost  effective,” 
said  MDOC  Commissioner  Joan  Fabian. 
In  the  prison  industrial  complex,  there  is 
nothing  innovative  about  establishing  self- 
serving  entities  and  enterprises. 

See:  Office  of  Legislative  Auditors, 
report  numbers  06-20  and  06-21,  available 
on  PLN’s  website.  PI 

Additional  Source:  Associated  Press 
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Your  Right  to 

Pregnancy- Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1.  You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1.  Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  p.m.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


m 

ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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UN  Committee  Against  Torture  Wants  Guantanamo  Closed 


The  United  Nations  Committee 
Against  Torture  (the  committee) 
has  published  a report  urging  the  closure 
of  the  military  prison  at  Guantanamo 
Bay,  Cuba  (Guantanamo).  In  doing  so, 
the  committee  of  nine  international  ex- 
perts stated  that  the  indefinite  detention 
of  the  prisoners  at  Guantanamo  violates 
the  international  ban  on  torture. 

On  April  19,  2006,  the  committee 
released  its  report  finding  that  lengthy 
detention  of  terror  suspects  at  Guan- 
tanamo, in  which  they  are  not  charged 
or  given  access  to  judicial  process, 
violates  the  1984  U.N.  Convention 
Against  Torture  (the  convention).  The 
committee  called  for  Guantanamo’s 
immediate  closure.  The  U.S.  responded 
that  Guantanamo  complied  with  U.S. 
law  and  the  Guantanamo  detainees  had 
access  to  U.S.  courts  and  lawyers.  Bush- 
friendly  foreign  leaders  such  as  German 
Chancellor  Angela  Merkel  and  Danish 
Prime  Minister  Anders  Fogh  Rasmus- 
sen have  also  called  for  Guantanamo’s 
closure.  Even  British  Prime  Minister 
Tony  Blair,  Bush’s  staunchest  ally  in 
the  so-called  “war  on  terror,”  has  stated 
that  Guantanamo  must  eventually  be 
closed. 

The  committee  also  stated  that  the 
U.S.  should  close  all  secret  detention 
facilities  and  publicly  condemn  any  policy 
of  secret  detention.  It  also  recommended 
that  a federal  law  prohibiting  torture 
be  enacted  and  that  the  U.S.  stop 
“ extraordinary  rendition”  of  suspects  to 
countries  where  torture  is  practiced  on 
behalf  of  the  United  States  and  under 
US  direction.  Diplomatic  assurances  that 
a particular  prisoner  will  not  be  tortured 
are  insufficient  if  the  prisoner  is  being  sent 
to  a country  that  systemically  violates  the 
convention.  The  U.S.  should  also  educate 
its  military  and  police  interrogators  on  the 
rules  and  law  prohibiting  torture  of  sus- 
pects. It  should  specifically  prohibit  such 
techniques  as  “water  boarding”,  “short 
shackling”,  using  dogs  to  induce 
fear,  causing  sexual  humiliation,  or 
any  other  methods  constituting  torture,  or 
cruel,  inhuman,  or  degrading  treatment  or 
punishment.  The  U.S.  should  also  review 
its  policies  with  regard  to  long-term  isola- 
tion of  prisoners. 

The  report  also  recommended  that 
the  U.S.  provide  methods  for  the  detection 
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by  Matthew  T.  Clarke 

and  investigation  of  prisoner  torture.  It 
further  recommended  that  the  U.S.  cease 
limiting  the  use  of  civil  actions  by  victims 
of  prisoner  abuse  and  amend  the  Prison 
Litigation  Reform  Act  accordingly. 

In  its  supplementary  briefing  to 
the  committee,  Amnesty  International 
(AI)  noted  that  there  was  evidence  of 
“widespread  torture  and  other  cruel, 
inhumane  or  degrading  treatment  of 
detainees  held  in  U.S.  custody  in  Af- 
ghanistan, Guantanamo  Bay,  Cuba,  Iraq 
and  other  locations”  and  that  at  least 
106  prisoners  are  known  to  have  died  in 
U.S.  custody  under  circumstances  listed 
by  the  U.S.  Army  as  confirmed  or  sus- 
pected criminal  homicides.  The  actual 
number  of  such  criminal  homicides  is 
believed  to  be  much  higher  due  to  cover- 
ups  and  lackadaisical  prisoner-abuse 
investigations.  In  several  cases,  evidence 
shows  that  the  prisoners  were  tortured 
to  death  during  interrogation.  However, 
the  U.S.  refused  to  call  these  deaths- 
which  were  due  to  beatings,  suffocation, 
and  induced  hypothermia— torture.  In 
fact,  most  of  the  techniques  used  by  the 
military  interrogators  are  authorized 
and  routine.  This  includes  attaching  a 
sleeping  bag  over  a prisoner’s  head  using 
wire  then  sitting  on  the  prisoner’s  chest 
so  that  he  cannot  breathe  and  dumping 
cold  water  on  a prisoner  before  sub- 
jecting him  to  prolonged  extreme  cold 
conditions.  Amnesty  International  also 
decried  the  use  in  military  tribunals  of 
information  and  confessions  extracted 
under  torture. 

Meanwhile,  Guantanamo  contin- 
ues to  be  a prison  on  the  brink  of  an 
abyss.  Hunger  strikes  and  riots  have 
become  the  norm  there  as  desperate 
men,  held  for  up  to  five  years  without 
charges  or  access  to  their  families,  act 
out  their  frustrations.  The  day  before 
the  committee’s  report  was  released, 
Guantanamo  prisoners  rioted.  They 
were  armed  with  electric  fan  parts  used 
as  improvised  weapons.  The  riot  started 
after  guards  discovered  a prisoner  at- 
tempting to  hang  himself  and  tried  to 
stop  him.  Guards  broke  up  the  riot  by 
firing  sponge  grenades  from  an  M-203 
launcher  and  at  least  five  rounds  of  18 
rubber  pellets  from  a 12-gauge  shotgun, 
injuring  six  prisoners.  The  riot,  which 
broke  out  in  Camp  4,  involved  at  least 
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50  prisoners.  There  have  also  been 
41  suicide  attempts  by  Guantanamo 
prisoners,  the  latest  two  attempted  to 
overdose  on  antidepressants  the  day  be- 
fore the  committee’s  report  was  released. 
A long-lasting  hunger  strike,  involving 
up  to  75  prisoners,  was  also  taking  place 
when  the  committee’s  report  was  issued. 
Four  of  the  hunger  strikers  were  being 
force  fed  through  tubes  at  that  time.  76 
prisoners  began  the  hunger  strike  in  Au- 
gust 2005.  It  peaked  in  the  Fall  of  2005 
with  131  prisoners  participating. 

The  U.S.  delegation  to  the  commit- 
tee responded  to  the  committee’s  report 
by  asserting  that  none  of  the  techniques 
constituted  torture.  State  Department  at- 
torney John  B.  Bellinger  III,  the  head  of 
the  delegation,  noted  that  there  “is  noth- 
ing in  the  convention  that  says  anything 
about  holding  people  indefinitely....  So  it’s 
outside  the  scope  for  them  to  be  calling  for 
the  closure  of  Guantanamo.” 

On  May  19, 2006,  the  U.S.  released  15 
Saudis  from  Guantanamo  by  transferring 
them  to  Saudi  custody.  At  that  time,  the 
U.S.  claimed  it  could  not  release  other 
prisoners  due  to  concerns  about  how  they 
would  be  treated  by  their  own  govern- 
ments. Using  this  fear  of  torture  excuse, 
the  U.S.  continued  to  incarcerate  the 
prisoners  under  internationally-con- 
demned conditions,  and  torture  them 
itself.  Several  of  the  Guantanamo 
prisoners  who  have  been  cleared  of 
the  charges  against  them  expressed  the 
desire  to  return  to  their  home  countries, 
even  if  they  faced  imprisonment  and  pos- 
sible torture  there. 

In  April,  2006,  then  Massachusetts 
Governor  Mitt  Romney  was  asked  to  tour 
Guantanamo  as  a prison  “best  practices” 
expert  to  advise  the  U.S.  military  on  how 
to  run  the  prison.  Ironically,  during  his 
tenure  as  governor  Romney  had  only  once 
visited  prisons  in  his  home  state  where 
the  prison  system  is  being  criticized  for 
substandard  prison  conditions.  Prison 
“expert”  Romney  is  now  running  for 
president. 

Also  in  April  2006,  the  CIA  fired 
senior  officer  Mary  O.  McCarthy  for 
allegedly  leaking  the  existence  of 
secret  worldwide  CIA  prisons.  CIA  of- 
ficials noted  that  criminal  charges  were 
possible  for  leaking  classified  informa- 
tion. Washington  Post  reporter  Dana 
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Priest  was  awarded  the  Pulitzer  Prize  for 
her  story  revealing  the  existence  of  the 
secret  prisons. 

In  March  2007,  the  U.S.  achieved 
its  first  conviction  of  a Guantanamo  terror 
suspect  when  an  Australian  citizen  pleaded 
guilty  to  assisting  a terrorist  group  in  ex- 
change for  a nine-month  prison  sentence 
that  he  will  be  allowed  to  serve  in  his 
native  land.  The  prisoner  had  been  held 
for  five  years  at  Guantanamo  since  being 
captured  while  he  tried  to  flee  Afghanistan 
following  the  U.S. -backed  overthrow 


of  the  Taliban  government.  FJ 

Sources:  Advanced  Unedited  Version-UN 
Committee  Against  Torture  Report  dated 
19  May  2006,  Amnesty  International's 
Supplementary  Briefing  to  the  UN  Com- 
mittee Against  Torture  dated  3 May 
2006,  Associated  Press,  Seattle  Times, 
Times  of  London,  Boston  Herald,  Wash- 
ington Post,  Miami  Herald,  New  York 
Times,  Costa  Costa  Times,  Los  Angles 
Times,  NPR  News,  Pacifica  Radio’s  De- 
mocracy Now! 


$2,500  Settlement  in  False  Report  of 
Oregon  Prisoner’s  Death 


The  wife  and  two  sons  of  an  Or- 
egon state  prisoner  received  a 
$2,500  settlement  after  a prison  counselor 
left  a voice  mail  message  falsely  stating 
that  her  imprisoned  husband  had  died. 

Michael  Jackson,  formerly  incarcer- 
ated at  the  Snake  River  Correctional 
Institution,  is  married  to  Tonya  Jackson. 
Jackson  had  a strained  relationship  with 
his  prison  counselor,  Ceil  Cross.  On  No- 
vember 17, 2005,  Mr.  Cross  left  a message 
on  Tonya’s  voice  mail,  instructing  her  to 
call  the  chaplain  so  arrangements  could  be 
made  for  the  disposal  of  Jackson’s  body 
after  it  was  determined  how  he  died. 

The  voice  mail  was  first  heard  twice 
by  Tonya’s  mother  and  grandmother, 
who  then  contacted  Tonya  and  her  sons 
to  tell  them  of  Jackson’s  death.  Tonya 


and  the  children  cried  and  wailed  hys- 
terically and  were  unable  to  sleep.  The 
next  day  Tonya  was  able  to  confirm  that 
her  husband  was  still  alive,  but  Cross 
would  only  allow  them  one  minute  on 
the  phone.  Jackson  was  later  trans- 
ferred to  the  Oregon  State  Correctional 
Institution. 

Tonya  and  her  sons  filed  suit  in  state 
circuit  court  alleging  intentional  or  reck- 
less infliction  of  emotional  distress.  On 
July  26,  2006,  the  state  settled  the  suit  for 
$2,500.  The  plaintiffs  were  represented  by 
Portland  attorney  Jennie  L.  Clark.  See: 
Jackson  v.  State  of  Oregon , Circuit  Court 
for  the  County  of  Multnomah,  Case  No. 
060303243.  P 

Additional  Source:  The  Oregonian 


HUMAN 

RIGHTS 

WATCH 


Human  Rights  Watch  is  doing  a report  on 
the  Prison  Litigation  Reform  Act  (PLRA). 
Have  you  tried  to  bring  a case  to  court 
regarding  physical  or  sexual  abuse  by 
prison  staff?  Or  were  you  physically  or 
sexually  assaulted  by  another  inmate, 
and  then  tried  to  bring  suit  against  prison 
staff  that  you  knew  were  aware  of  the 
abuse  and  did  nothing  to  address  it?  After  filing  your  case 
with  the  court,  was  it  dismissed  on  the  grounds  that  you  had 
not  exhausted  or  correctly  followed  your  prison’s  grievance 
policies?  Or,  did  you  attempt  to  bring  a case  to  court,  but 
were  discouraged  by  a lawyer,  who  told  you  that  the  case 
would  be  dismissed  because  you  had  not  exhausted  or  cor- 

-irectly  followed  your  prison 
grievance  policies?  If  yes, 
please  write  to  us  with  as 
many  details  of  your  experi- 
ence as  you  can  share. 


Write  to: 

Sarah  Tofte,  Researcher 
U.S.  Program,  Human  Rights  Watch 
350  Fifth  Avenue,  34th  Floor 
New  York,  NY  10118 


Federal  Appeals 
and 

Habeas  Corpus 


When  it’s  time  for  a change 
call  the 

Federal  Criminal 
Law  Center 

Admitted  in  and  Filed 
Appeals 

> 1st,  2nd,  3rd,  4th,  5th,  6th,  7th,  8th, 
9th,  10th,  11th,  &D.C.  Circuit 
Courts 

^ United  States  Supreme  Court 


National  Practice 
Federal  Criminal  Law  Center 
Attorney  Marcia  G.  Shein 
2392  N.  Decatur  Rd 
Decatur,  GA  30033 

www.MSheinLaw.com 


HARVEY  R.  COX,  MS 
Corrections  Consultant 

(Both  Federal  and  State  Inmates) 
32  years  Correctional  Employment, 

including  Federal,  State,  & Private  Prisons 
(Warden  at  3 Institutions) 

Reasonable  Rates  for 
Assistance  in: 

PSI  Review  Prior  to  Sentencing 
(Impacts  on  Prison  Designation  and 
Programs) 

Prison  Transfers 

Parole  Representation 
(Not  Texas  State  Inmates) 

Prison  Grievances 
(Administrative  Remedies) 

Expert  Witness 

PO  Box  1551 
Weatherford,  TX  76086 
(817)  596-8457 
Fax:  (817)  594-7172 
E-mail:  hrcox@yahoo.com 
www.prisonconsultant.com 
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Due  Process  Required  Before  Termination  from  Colorado 
Sex  Offender  Treatment  Program 

by  Bob  Williams 


The  United  States  District  Court 
for  the  District  of  Colorado  has 
again  found  that  Colorado  state  prisoners 
convicted  of  sex  offenses  have  a liberty 
interest  in  receiving  treatment  and  must  be 
afforded  due  process  prior  to  termination 
from  treatment. 

Colorado  state  prisoner  Jeffrey  Beebe 
was  sentenced  in  2001  to  an  indeterminate 
three  years  to  life  term  under  Colorado’s 
extremely  harsh  Sex  Offender  Lifetime 
Supervision  Act  (Lifetime  Act),  which 
mandates  life  sentences  for  certain  enu- 
merated sex  offenses  above  class  5 felonies 
that  occur  on  or  after  November  1,  1998. 
See:  C.R.S  § 18-1.3-1001  et  seq. 

Colorado  law  also  mandates  sex 
offender  evaluation  and  treatment. 
See:  C.R.S  § §16-11.7-105  & 106  and 
18-1.3-1004(3).  The  Colorado  Department 
of  Corrections  (CDOC)  Administrative 
Regulation  (AR)  700-19  further  man- 
dates treatment,  as  does  the  Standards 
and  Guidelines  for  the  Assessment, 
Evaluation,  Treatment  and  Behavioral 
Monitoring  of  Adult  Sex  Offenders  issued 
by  the  Sex  Offender  Management  Board. 
Moreover,  successful  treatment  progres- 
sion is  required  for  parole.  See:  C.R.S  § 
18-1.3-1006(l)(a). 

The  Sex  Offender  Treatment  and 
Management  Program  (SOTMP)  consists 
of  pre-phase  basic  mental  health  followed 
by  Phases  I and  II  of  the  core  program. 
Under  duress,  Beebe  signed  his  Phase  I 
treatment  contract  on  July  20,  2001.  He 
was  terminated  from  the  program  on  May 
15,  2002  “without  prior  written  notice  of 
the  reason  for  his  termination,  without 
an  opportunity  to  be  heard  by  a neutral 
fact-finder,  and  without  an  opportunity  to 
present  witnesses  in  his  defense.” 

Beebe’s  termination  was  based  on  an 
incoming  letter  confiscated  by  the  facility 
mailroom  in  which  the  correspondent, 
apparently  for  the  first  time,  revealed  that 
she  was  age  17.  Beebe  was  not  provided 
with  a means  to  explain  that  he  thought 
she  was  a college  student  between  age  18 
and  22.  Mental  Health  would  later  claim 
Beebe’s  termination  was  also  based  on  a 
prohibition  on  corresponding  with  adults 
who  have  minor  children;  they  claimed  he 
was  corresponding  with  adults  in  Texas 
prisons  who  had  minor  children. 
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Beebe  filed  a 42  U.S.C.  § 1983  com- 
plaint alleging  Fourteenth  Amendment 
substantive  and  procedural  due  process 
violations.  On  the  state’s  motion  for  judg- 
ment on  the  pleadings,  a magistrate  judge 
recommended  dismissal  of  the  complaint 
after  finding  no  liberty  interest  in  the  treat- 
ment program  even  if  it  was  required  for 
parole.  Beebe  objected. 

On  de  novo  review  the  District  Court 
rejected  the  magistrate’s  recommendation, 
finding  that  Beebe  had  stated  a cognizable 
liberty  interest  claim  in  being  retained  in 
the  statutorily-mandated  treatment  pro- 
gram and  in  the  lack  of  procedures  for  his 
expulsion,  questions  of  first  impression  in 
the  Tenth  Circuit.  The  Court  found  that 
Colorado  had  created  a right  by  the  use 
of  mandatory  language  in  state  statutes 
that  require  treatment  as  part  of  the  sen- 
tence, with  the  only  discretion  being  in  the 
type  of  treatment.  See:  Beebe  v.  Heil,  333 
F.Supp.2d  1011  (D.Colo.  2004). 

After  judgment  on  the  pleadings 
was  denied,  the  parties  moved  for  sum- 
mary judgment.  On  February  14,  2006, 
the  Court  denied  the  CDOC’s  summary 
judgment  motion  and,  based  on  the  2004 
published  ruling  cited  above,  granted 
Beebe  summary  judgment  “to  the  extent 
he  has  a liberty  interest  in  continued  treat- 
ment as  a sex  offender”  under  C.R.S  § 
18-1.3-1004(3). 

Following  a one -day  bench  trial,  the 
Court  ruled  in  Beebe’s  favor  on  Novem- 
ber 13,  2006,  reaffirming  Beebe’s  liberty 
interest  in  receiving  treatment,  finding  his 
right  to  procedural  and  substantive  due 
process  had  been  violated,  and  declaring 
AR  700-19  unconstitutional  in  part. 

The  Court  based  its  liberty  interest 
finding  on  its  statutory  interpretation  that 
participation  in  a sex  offender  treatment 
program  was  an  absolute  prerequisite  for 
parole.  The  Court  also  found  that  out  of 
182  sex  offenders  incarcerated  under  the 
Lifetime  Act  who  saw  the  parole  board  by 
September  30,  2005,  only  two  had  been 
paroled  and  both  had  completed  treat- 
ment. Moreover,  only  two  such  prisoners 
were  in  Community  Corrections.  Mean- 
while, the  Denver  Post  reported  that  there 
were  472  prisoners  held  under  the  Lifetime 
Act  during  that  same  time  period. 

The  proper  test  for  a protected  liberty 
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interest,  the  Court  said,  is  whether  there 
was  a “change  in  conditions  of  confine- 
ment amounting  to  a grievous  loss,” 
citing  Wolff  v.  McDonnell,  418  U.S.  539 
(1974).  The  Court  held  that  dismissal 
from  a state-mandated  treatment  program 
required  for  parole  eligibility  constituted 
such  a change  that  resulted  in  such  a 
loss.  Upon  termination  from  treatment, 
Beebe  went  from  eligible  to  ineligible  for 
parole. 

The  Court  noted  that  “it  strains 
credulity  to  believe  that  the  parole  board 
would  parole  a sex  offender  who  had  not 
received  treatment  in  face  of  that  author- 
ity and  in  light  of  the  General  Assembly’s 
intent  in  enacting  the  statutory  scheme 
found  in  C.R.S.  § 18-1.3-1001  (declaration 
that  incarceration  without  treatment  will 
present  continued  danger  to  the  public 
when  released).” 

With  a protected  liberty  interest 
established,  the  Court  turned  to  what  pro- 
cedural due  process  is  required.  Beebe  was 
told  to  leave  the  program  and  was  given 
a notice  nearly  four  months  later.  He  was 
not  allowed  to  explain  the  circumstances 
surrounding  his  correspondence.  The 
Court  ordered,  at  a minimum,  written  no- 
tice of  the  claimed  violation  no  less  than 
24  hours  before  a hearing  and  a written 
statement  of  findings  of  fact  regarding 
the  evidence  relied  upon  in  reaching  a 
decision.  Unfortunately,  the  Court  ruled 
that  holding  an  actual  hearing  would  be 
dependent  on  the  CDOC’s  “determination 
that  such  a hearing  would  not  be  unduly 
hazardous.” 

The  CDOC  had  argued  that  a hearing 
“cannot  be  accommodated  in  a therapeu- 
tic setting”  because  it  would  involve  a third 
party  “inexperienced  and  untrained  in  the 
dynamics  of  sex  offenders,”  and  would 
violate  confidentiality  and  jeopardize 
the  therapeutic  process.  Rejecting  this 
contention,  the  Court  noted  that  the  ad- 
ministrative grievance  process  advocated 
by  the  CDOC  ends  at  Step  III  in  which 
a non-CDOC  employee,  inexperienced 
and  untrained  in  sex  offender  dynamics, 
answers  the  grievance  under  contract. 

Using  the  deliberate  indifference  and 
“shocks  the  conscience”  test,  the  Court 
found  the  CDOC  had  violated  Beebe’s 
substantive  due  process  rights.  The 
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CDOC  was  deliberately  indifferent  when 
it  “purposefully,  and  with  the  opportunity 
to  deliberate,  terminated  Beebe  from  sex 
offender  treatment  without  the  minimum 
protections  afforded  under  procedural  due 
process,”  especially  when  others  in  similar 
circumstances  were  not  terminated.  The 
CDOC  had  from  the  time  of  Beebe’s 
removal  from  the  treatment  program  on 
May  15,  2002  until  its  formal  written  no- 
tice on  August  30,  2002  to  do  better,  but 
failed  to  do  so. 

The  Court  held  this  arbitrary  treat- 
ment, which  constitutes  deliberate 
indifference,  “shocks  the  contemporary 
conscience  and  is  shocking  to  the  con- 
science of  this  federal  judge.”  Quoting 
Sacramento  v.  Lewis,  523  U.S.  833  (1998), 
the  Court  stated,  “when  such  extended 
opportunities  to  do  better  are  teamed  with 
protracted  failure  even  to  care,  indiffer- 
ence is  truly  shocking.” 

Finally,  the  Court  found  AR  700-19 
unconstitutional  to  the  extent  that  it  does 
not  allow  for  minimum  due  process  pro- 
tections for  SOTMP  termination.  This 
declaration  extends  only  to  the  failure  to 
provide  written  notice  and  a statement  of 
evidence  relied  upon.  The  Court  declined 
to  mandate  presentation  of  documentary 
evidence  and  calling  of  witnesses  at  a hear- 
ing, as  such  hearings  might  be  hazardous  to 
institutional  safety  or  correctional  goals. 

The  Court  ordered  Beebe  to  be  imme- 
diately reinstated  in  the  treatment  program 
and  provided  with  due  process  until  AR 
700-19,  or  a functional  equivalent,  can  be 


revised  and  implemented.  On  December 
19,  2006,  the  Court  awarded  Beebe’s  at- 
torneys, John  B.  Roesler  and  Kirsten  L. 


In  2005,  16  states  executed  60  pris- 
oners— one  more  than  in  2004, 
according  to  a Bureau  of  Justice  Statistics 
report  released  in  December  2006. 

Those  executed  in  2005  included  38 
whites,  19  blacks,  and  3 Hispanics.  As 
for  gender,  59  men  and  1 woman  were 
executed  that  year.  All  60  were  killed  by 
lethal  injection. 

With  19  executions  in  2005,  Texas  had 
the  dubious  distinction  of  executing  the  most 
prisoners.  Indiana,  Missouri,  and  North 
Carolina  followed  with  5 each.  Georgia  and 
South  Carolina  both  carried  out  3 executions; 
California  performed  2;  and  Connecticut, 
Arkansas,  Delaware,  Florida,  Maryland,  and 
Mississippi  executed  1 each. 

A total  of  3,254  prisoners  were  on 
death  row  in  2005.  Most  were  in  Califor- 
nia (646),  followed  by  Texas  (411),  and 
Florida  (372).  Thirty-seven  were  under 
federal  death  sentences.  In  all,  38  states 
and  the  federal  government  had  death 
penalty  statutes  on  the  books  in  2005. 

Between  1977  and  2005,  33  states  and 
the  federal  government  performed  1,004 
executions.  Nearly  two-thirds  occurred  in  5 
states.  Texas  led  by  far  with  355  executions, 
followed  by  Virginia  (94),  Oklahoma  (79), 


Wander,  $105,030  in  fees  and  $925  in  costs. 
See:  Beebe  v.  Stommel,  USDC,  D CO,  Case 
No.  02-CV-01993-WYD-BNB.  P 


Missouri  (66),  and  Florida  (60). 

Those  executed  in  2005  spent  an  av- 
erage of  12  years  and  3 months  on  death 
row,  15  months  longer  than  the  prisoners 
executed  in  2004. 

Though  the  U.S.  still  performs  an 
unacceptably  high  number  of  executions, 
the  tide  may  be  turning.  According  to 
the  report,  the  128  prisoners  sentenced 
to  death  in  2005  represented  the  smallest 
annual  number  imposed  since  the  death 
penalty  was  reinstated  in  1973. 

A lucky  few  of  those  under  a death 
sentence  in  2005  obtained  relief.  The 
Federal  Bureau  of  Prisons  and  22  states 
reported  109  prisoners  whose  death  sen- 
tences had  been  removed  or  overturned. 
Texas,  not  surprisingly,  had  the  highest 
number  of  prisoners  whose  death  sen- 
tences were  removed:  31. 

This  report,  Capital  Punishment, 
2005,  is  on  PLN’s  website. 
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Accuracy  of  Sex  Offender  Registries  Questioned  By  GAO 


On  August  30,  2006,  the  federal 
Government  Accountability  Of- 
fice (GAO)  released  a report  that  questions 
the  accuracy  of  the  sex  offender  registries 
being  used  by  the  states  to  track  registered 
sex  offenders  (RSOs).  The  chief  complaint 
was  that  the  sex  offender  databases  used  to 
track  RSOs  depended  upon  the  sex  offend- 
ers self-reporting  their  addresses.  Thus,  if 
a RSO  failed  to  report  a move,  the  data- 
base became  inaccurate  and  there  was  no 
systematic  way  to  discover  the  inaccuracy. 
Since  a RSO’s  failure  to  report  a change  of 
address  is  a felony  in  most  states,  this  also 
allowed  the  crimes  to  remain  undetected. 

Between  1994  and  2003,  Congress 
enacted  a series  of  laws  that  required  sex 
offenders  to  register  with  law  enforcement 
agencies  and  threatened  the  federal  funding 
of  any  state  that  did  not  set  up  a sex  offender 
registry.  All  fifty  states  now  require  registra- 
tion of  sex  offenders.  This  led  to  about  one 
out  of  every  754  people  in  the  United  States 
being  required  to  register  as  a sex  offender. 
This  is  0.13%  of  the  population  of  the  Unit- 
ed States-over  400,000  people  nationwide. 
All  RSO  are  registered  in  the  FBI’s  National 
Sex  Offender  Registry  (NSOR). 

The  main  suggestion  of  the  report  was 
that  the  National  Database  of  New  Hires 
(NDNH)  be  used  to  verify  the  addresses 
reported  by  RSOs.  The  NDNH  is  a fed- 
eral database  maintained  by  the  Office  of 
Child  Support  Enforcement.  It  contains 
about  1.35  billion  individual  employment, 
unemployment  insurance  and  wage  data 
records  on  workers  in  the  United  States. 
This  data  comes  from  state  directories  of 
new  hires,  state  workforce  agencies  and 
federal  agencies.  It  is  used  by  state  child 
support  agencies  to  locate  parents  and 
enforce  child  support  orders.  The  federal 
Department  of  Justice  has  access  to  the 
NDNH  to  use  in  cases  involving  the  abduc- 
tion of  a child  and  to  enforce  child  custody 
orders.  The  database  may  also  be  accessed 
by  agencies  attempting  to  determine  a 
person’s  eligibility  for  federal  benefits.  It  is 
updated  quarterly. 

The  report  noted  that  using  the  NDNH 
to  update  sex  offender  addresses  would 
result  in  a large  volume  of  data  exchange 
which  could  result  in  many  mismatches  and 
might  exceed  state  resources  allocated  to 
the  follow  up  of  RSOs’  addresses.  It  could 
also  raise  privacy  concerns.  One  specific 
concern  was  that  successfully  matching 
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by  Matthew  T.  Clarke 

the  records  in  the  two  databases  requires 
accurate  Social  Security  Numbers  (SSNs) 
for  the  RSOs  in  the  NSOR.  However,  about 
21%  of  the  NSOR  records  contain  no  SSN 
and  it  is  unknown  how  many  of  the  remain- 
ing 79%  contain  accurate  SSNs. 

The  report  suggested  that  Congress 
grant  the  authority  for  the  Department  of 
Health  and  Human  Services  to  share  the 
NDNH  data  with  the  FBI  for  the  purpose 
of  locating  RSOs  whose  information  in 
the  NSOR  is  out-of-date,  missing  or  incor- 


In  October  2006,  the  Bureau  of 
Justice  Statistics  of  the  U.S.  Depart- 
ment of  Justice  released  a report  on  prior 
drug  use  among  state  and  federal  prison- 
ers. The  report  compared  the  years  1997 
and  2004.  It  showed  that  the  percentage 
of  state  prisoners  who  used  drugs  prior  to 
committing  their  crimes  remained  about 
the  same  while  similar  drug  use  for  federal 
prisoners  rose  on  all  measures  and,  for 
the  first  time,  50%  of  federal  prisoners 
reported  using  drugs  in  the  month  prior 
to  committing  their  crimes. 

In  1997,  45%  of  federal  and  57%  of 
state  prisoners  had  used  drugs  in  the  month 
prior  to  their  offense.  33%  of  state  and 
22%  of  federal  prisoners  were  using  drugs 
when  they  committed  their  crimes.  By  2004, 
50%  of  the  federal  prisoners  reported  us- 
ing drugs  in  the  month  before  their  crimes 
while  26%  reported  using  drugs  while 
committing  their  crimes.  In  contrast,  the 
state  percentages  for  2004  remained  stable 
at  56%  and  32%,  respectively. 

Prisoners  with  recent  drug  dependence 
prior  to  their  crimes  were  also  likely  to 
have  an  extensive  criminal  history.  Among 
state  prisoners  who  were  dependent  or 
using  drugs,  53%  had  at  least  three  prior 
sentences  to  probation  or  incarceration, 
compared  to  32%  of  other  prisoners.  They 
were  also  more  likely  (48%)  to  be  on  parole 
or  probation  at  the  time  of  their  arrest 
compared  to  other  prisoners  (37%). 

The  percentage  of  prisoners  receiving 
drug  treatment  while  in  prison  rose  among 
both  state  and  federal  prisoners  who 
reported  using  drugs  the  month  before 
committing  their  crimes.  For  state  prison- 


rect.  It  suggested  that  the  FBI  conduct  a 
test  match  of  the  information  in  the  two 
databases  to  determine  the  actual  cost  of 
sharing  data  and  how  difficult  it  would  be 
to  match  the  two  databases.  The  report, 
GAO  Report  # GAO-06-0766  National 
Sex  Offender  Registry:  New  Hires  Data. 
Has  Potential  for  Updating  Addresses  of 
Convicted  Sex  Offenders,  is  on  the  PLN 
website.  P 

Additional  Source:  Washington  Times 


ers  it  rose  from  34%  to  39%  between  1997 
and  2004,  while  it  rose  to  45%  from  39% 
for  federal  prisoners. 

Some  drugs  continue  to  be  race 
specific  with  white  state  prisoners  (20%) 
about  twice  as  likely  as  Hispanic  state 
prisoners  (12%)  and  about  twenty  times 
as  likely  as  black  state  prisoners  (1%) 
to  report  methamphetamine  use  in  the 
month  before  the  crime.  Female  state 
prisoners  (17%)  were  about  twice  as 
likely  as  male  state  prisoners  (10%)  to 
report  methamphetamine  use  in  the 
month  before  the  crime.  State  prisoners 
with  violent  crime  convictions  (6%)  were 
less  than  half  as  likely  as  those  with  drug 
(19%)  or  property  (13%)  convictions 
to  have  used  methamphetamines  in  the 
month  preceding  the  crime.  Similar  trends 
occurred  among  federal  prisoners. 

Among  federal  prisoners,  the  use  of 
drugs  in  the  month  preceding  the  crime 
increased  from  1997  to  2004  by  the  fol- 
lowing amounts:  from  30%  to  36%  for 
marijuana  use;  from  7%  to  10%  for  meth- 
amphetamine use;  and  from  2%  to  6%  for 
hallucinogens  use.  Heroin  use  remained 
stable  with  3%  of  federal  prisoners  com- 
mitting their  crimes  while  on  heroin  both 
in  1997  and  2004.  The  use  of  crack  cocaine 
in  the  month  preceding  the  crime  dropped 
from  20%  to  18%  from  1997  to  2004  while 
the  number  of  prisoners  who  were  high 
on  crack  when  they  committed  the  crime 
dropped  from  9%  to  7%.  This  was  the  only 
drug  to  show  such  a decline. 

The  report  is  available  on  the  PLN 
website.  Source:  Drug  Use  and  Dependence, 
state  and  Federal  Prisoners,  2004. 
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Florida  Prison  Nurses  Net  $1  Million  for  Sexual 
Harassment  by  Prisoners 


A Florida  federal  jury  has  award- 
ed twelve  nurses  employed  by 
the  Florida  Department  of  Corrections 
(FDOC)  nearly  $1  million  for  sexual  harass- 
ment by  prisoners  in  confinement  cells. 

The  complaint  in  that  lawsuit  was 
hied  by  twenty-eight  FDOC  employees 
from  four  different  prisons.  The  nurses 
were  all  females  who  provided  care  and 
other  services  to  male  prisoners  in  FDOC’s 
close  management  confinement  (Florida’s 
version  of  a Special  Housing  Unit).  The 
basis  for  their  claim  was  gender  based 
discrimination  that  subjected  the  Plain- 
tiffs to  unwelcome,  severe,  and  pervasive 
sexual  harassment  by  prisoners  on  close 
management. 

The  allegations  of  each  of  the  plain- 
tiffs exhibited  a distinct  pattern  of  what 
is  known  as  “gunning.”  When  one  of  the 
female  plaintiffs  would  enter  a confinement 
wing,  prisoners  would  expose  themselves 
and  masturbate  at  them  in  front  of  their 
cell  door  windows. 

Washington  Correctional  Institution 
nurse  Kathleen  Rudolph  had  a prisoner 
that  was  due  to  be  released  the  next  day 
masturbate  at  her  while  she  was  making  her 
rounds.  The  prisoner  “told  Rudolph  that  it 
was  one  for  the  road,  because  he  was  leaving 
the  next  morning,  and  there  was  nothing  she 
could  do  about  it.”  The  guard  on  duty  just 
shrugged,  the  complaint  said. 

The  complaint  reveals  that  the  “gun- 
ners” were  real  exhibitionists,  wanting  to  be 
seen.  Not  only  would  they  masturbate  while 
being  handed  medication,  other  prisoners 
would  stand  on  the  toilet  or  sing  in  the  cell  to 
be  seen  while  masturbating.  Sexually  explicit 
and  degrading  comments  were  always  yelled 
out  towards  the  plaintiffs. 

To  assure  a nurse  had  to  spend  time 
at  a prisoners  cell,  the  sick  call  system  was 
utilized.  Martin  Correctional  Institution 
nurse  Charlene  Fontneau  was  told  that  “it 
was  like  prostitution  in  that  inmates  would 
pay  other  inmates  to  make  sick  calls  so  that 
they  could  masturbate  when  the  female 
nurses  arrived.” 

The  Plaintiffs  alleged  that  they  were  not 
provided  any  training  to  prepare  them  for  or 
to  address  sexual  harassment  by  prisoners. 
In  fact,  guards  told  them  to  deal  with  it. 
“Well,  he’s  a man,  and  he’s  in  prison.  What 
do  you  expect?”  Others  would  say,  “you’ve 
forgotten  where  you  are.  You’re  in  a male 
prison.”  Guards  tolerated  the  behavior  be- 


cause it  was  the  prisoners’  “home.” 

When  the  nurses  tried  to  take  action 
by  writing  disciplinary  reports,  the  reports 
either  resulted  in  no  action  or  were  rejected 
for  using  “masturbation”  rather  than  de- 
scribing the  infraction  in  pornographic 
detail.  On  August  10,  2000,  David  L. 
Thomas,  the  Director  of  Health  Services 
for  FDOC,  issued  a directive  to  “All  Health 
Services”  that  instructed  health  care  profes- 
sionals not  to  write  disciplinary  reports  or 
take  any  disciplinary  action  against  pris- 
oners. Nurse  Sharon  Hagan  was  told  the 
reasoning  for  this  was  because  the  process- 
ing of  such  action  was  $600-$700. 

The  matter  went  to  trial  on  the  claims 
of  the  nurses  who  worked  at  Washington 
Correctional  Institution.  On  January  26, 


The  Fourth  Circuit  U.S.  Court  of 
Appeals  has  upheld  a district 
court’s  dismissal  of  a civil  rights  action 
hied  by  a foreign  national  who  was  (appar- 
ently mistakenly)  kidnapped  and  spirited 
away  by  the  Central  Intelligence  Agency 
(CIA)  to  various  clandestine  prisons 
around  the  world,  where  he  alleged  he 
was  incarcerated  in  inhumane  conditions, 
kept  from  contacting  his  family,  and  tor- 
tured. The  appellate  court  held  that  even 
bringing  the  case  to  the  initial  stage  of 
litigation  - discovery  - would  place  the 
United  States  in  peril  of  revealing  national 
security  secrets  in  violation  of  the  govern- 
ment’s rights  protected  under  28  U.S.C.  § 
517  (the  “state  secrets  privilege”). 

Khaled  El-Masri,  a Lebanese-born 
German  citizen,  was  detained  by  Mace- 
donian authorities  and  turned  over  to  CIA 
operatives,  who  hew  him  to  a U.S. -run 
prison  in  Kabul,  Afghanistan.  Five  months 
later  while  en  route  back  to  Germany  he 
was  dropped  off  in  Albania.  El-Masri  was 
released  when  the  CIA  apparently  deter- 
mined that  it  had  abducted  the  wrong  man. 
He  eventually  reunited  with  his  family, 
which,  believing  he  had  abandoned  them, 
had  moved  to  Lebanon. 

In  a Bivens  civil  rights  action  brought 
in  U.S.  District  Court  (E.D.  Va.),  El-Masri 
alleged  he  had  been  “interrogated”  in 


2007,  the  jury  entered  verdicts  for  the  nurses. 
It  awarded  $97,500  each  to:  Sharon  Hagan 
Armstrong,  Nancy  Mitchell,  Bonnie  Farrior, 
Carol  Woods  Reed,  and  Kathleen  Rudolph; 
$82,500  to:  Beverly  Jenkins,  Merida  Hall,; 
$75,000  to  Mary  Adair;  $67,500  to  Judith 
Ivery;  $37,500  to  Patricia  Anderson.  The 
verdicts  totaled  $990,000. 

The  claims  of  sixteen  other  FDOC 
female  employees,  who  were  employed  at 
Martin,  Lake,  and  Glades  Correctional 
Institutions,  are  still  pending.  In  one  of 
the  suits  by  nurses  to  go  to  trial,  the  jury 
sided  with  the  Department  of  Corrections. 
PLN  will  report  on  future  developments. 
See:  Rudolph  v.  Department  of  Corrections, 
USDC,  NDFL,  Case  No:  5:06-CV-00056- 
RS-MD.  FJ 


violation  of  U.S.  Constitutional  and  inter- 
national law.  He  sued  for  violation  of  due 
process  under  the  Fifth  Amendment  and 
also  asserted  violations  of  the  Alien  Tort 
Statute.  The  United  States  government 
intervened,  maintaining  that  El-Masri’s 
action  could  not  proceed  because  it 
posed  an  unreasonable  risk  of  exposing 
privileged  state  secrets.  The  district  court 
agreed  and  dismissed  el-Masri’s  suit. 

After  a detailed  analysis  of  the  opera- 
tion of  the  “state  secrets  privilege,”  the 
Fourth  Circuit  affirmed.  El-Masri  prin- 
cipally argued  that  following  the  district 
court’s  dismissal,  the  news  media  reported 
and  President  Bush  publicly  admitted  the 
existence  of  an  “extraordinary  rendition” 
program  to  secrete  terrorist  suspects  in  un- 
known prisons  outside  the  United  States. 
Therefore,  the  argument  went,  the  “secret” 
was  out  of  the  bag  and  he  should  not  be 
restricted  under  § 517  from  suing. 

The  Fourth  Circuit  disagreed.  It  was 
not  the  remedy  that  was  precluded  by  § 5 1 7, 
the  appeals  court  reasoned,  but  the  litiga- 
tion itself.  This  followed  from  the  fact  that 
the  process  of  litigation  would  require  dis- 
covery that  would  in  turn  necessarily  reveal 
state  secrets,  a result  barred  by  § 517.  That 
some  publicity  had  attended  the  CIA’s  dirty 
works  did  not  permit  El-Masri  to  expose 
more,  the  appellate  court  ruled. 


“State  Secrets  Privilege”  Forecloses  CIA- 
Detainee’s  Kidnapping  and  Torture  Suit 

by  John  E.  Dannenberg 
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The  process  of  demurring  under  § 
517  is  sound,  the  Fourth  Circuit  held. 
Relying  on  U.S.  Supreme  Court  prec- 
edent, the  court  noted  that  the  burden  of 
asserting  and  proving  the  privilege  rests 
with  the  government.  Furthermore,  this 
procedure  cures  El-Masri’s  complaint  that 
the  Executive  Branch  is  running  amok 
without  checks  and  balances.  When  the 
Executive  Branch  of  the  U.S.  govern- 
ment is  in  tension  with  the  judiciary  in 
matters  of  national  security,  § 517  envi- 
sions taking  the  question  before  a court 
to  determine  not  whether  a litigant  has  a 
legitimate  claim,  but  to  first  decide  if  the 
government  has  met  its  national  security 
defense  burden. 

The  precise  threshold  question  is 
whether  there  is  a “reasonable  danger 
that  such  disclosure  will  expose  military 
matters  which,  in  the  interest  of  national 
security,  should  not  be  divulged,”  cit- 
ing U.S.  v.  Reynolds,  345  U.S.  1 (1953). 
In  United  States  v.  Nixon,  418  U.S.  683 
(1974),  the  high  court  recognized  ex- 
ecutive privilege  when  it  “relates  to  the 
effective  discharge  of  a President’s  pow- 
ers,” and  reaffirmed  that  the  privilege  is 
constitutionally  based. 

Having  resolved  the  constitutional 
question  in  favor  of  the  government,  the 
appeals  court  went  on  to  test  the  mat- 
ter at  issue  using  a three-part  analysis. 
First,  the  court  had  to  ascertain  if  the 
procedural  requirements  for  invoking 
the  privilege  had  been  satisfied.  Second, 
it  must  decide  if  the  information  sought 
qualified  under  the  doctrine.  Third,  if  the 
information  was  thus  deemed  privileged, 
it  had  to  determine  the  proper  disposition 


of  the  action. 

In  carrying  out  this  delicate  judicial 
supervision,  the  court  must  “do  so  with- 
out forcing  a disclosure  of  the  very  thing 
the  privilege  is  designed  to  protect.”  The 
government  may  file  a Classified  Declara- 
tion to  satisfy  to  the  court  that  national 
security  issues  are  truly  involved.  How- 
ever, “the  court  is  obliged  to  accord  the 
‘utmost  deference’  to  the  responsibilities 
of  the  Executive  Branch.” 

Moreover,  when  prosecuting  a law- 
suit turns  on  the  use  of  such  privileged 
evidence,  the  only  remedy  for  the  court  is 
dismissal.  The  appellate  court  found  here, 
after  in  camera  review  of  the  government’s 
Declaration,  that  El-Masri’s  action  could 
not  proceed  because  it  would 
necessarily  reveal  details  of 
the  “rendition”  program 
that  had  not  been  publicly 
disclosed. 

Accordingly,  the  Fourth 
Circuit  affirmed  the  dis- 
trict court’s  conclusion  that 
“El-Masri  must  be  denied 
a judicial  forum  for  his 
Complaint.”  El-Masri  was 
represented  by  the  ACLU, 
which  filed  a certiorari  peti- 
tion on  May  30,  2007.  See: 

El-Masri  v.  United  States, 

479  F.3d  296  (4lh  Cir.  2007). 

In  denying  El  Masri  any  rem- 
edy for  his  kidnapping  and 
torture  the  court  affirmed  a 
long  line  of  precedent  that 
gives  the  United  States  total 
impunity  for  those  victims 
that  it  kidnaps,  tortures  and 


kills.  The  only  upbeat  note  to  this  case  is 
that  El-Masri  escaped  with  his  life  and  the 
CIA  did  not  “bury”  its  mistake.  But  then 
they  have  no  need  to. 

Meanwhile,  prosecutors  in  Munich 
investigating  El-Masri’s  kidnapping  have 
complained  about  a lack  of  cooperation 
from  U.S.  officials.  In  February  2007 
German  authorities  issued  warrants  for 
1 3 CIA  operatives  believed  to  have  been 
involved  in  El-Masri’s  abduction;  the  war- 
rants were  turned  over  to  Interpol  despite 
protests  by  U.S.  authorities.  Another  26 
CIA  agents  are  subject  to  prosecution  in 
Italy  for  the  Feb.  2003  kidnapping  of  an 
Egyptian  cleric,  Abu  Omar,  who  was  also 
targeted  under  the  rendition  program.  P 


California  Lifers 
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New  England  Innocence  Project 


The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
who  are  challenging  their  wrongful  convictions.  Our  mission  is  to  identify,  investigate,  and  exonerate  wrong- 
fully convicted  individuals  through  the  use  of  DNA  evidence.  The  NEIP  considers  cases  from  Massachusetts, 
New  Hampshire,  Maine,  Vermont,  Connecticut  and  Rhode  Island  in  which  actual  innocence  is  claimed. 

If  you  believe  that  biological  evidence  from  your  case  exists  and  you  would  like  NEIP  to  consider  representing 
you,  please  write  to  us  at  the  address  below.  Unfortunately,  we  are  unable  to  respond  to  requests  for  represen- 
tation that  are  received  by  phone  or  email. 

Please  contact  us:  Intake  Coordinator,  New  England  Innocence  Project,  Goodwin  | Procter  LLP, 

Exchange  Place,  53  State  Street,  Boston,  MA  02109 
Phone  617.305.6505 
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Rhode  Island  Pays  $120,000  To  Prisoner  Forced  To  Eat  Feces 


The  State  of  Rhode  Island  has 
paid  $120,000  to  settle  with  a 
prisoner  who  was  forced  by  guards  to  eat 
his  own  feces. 

While  serving  a six  month  sentence 
for  shoplifting  at  the  Adult  Correctional 
Institution  (ACI)  in  November  2006, 
Michael  Walsh  was  confronted  by  six 
guards-including  Captain  Gaulter  Botas, 
Lieutenant  Kenneth  Viveiros,  and  guard 
Ernest  Spaziano-who  accused  him  of 
possessing  cigarettes.  (Tobacco  products 
are  not  allowed  in  the  prison.)  Walsh  ad- 
mitted he  had  16  cigarettes  hidden  in  his 
rectum  and  offered  to  remove  them.  But 
that  wasn’t  good  enough  for  the  guards. 

Walsh  was  taken  to  a holding  area 
and  ordered  to  defecate  on  the  floor  to 
remove  the  cigarettes.  He  complied  with 
the  order  and  then  attempted  to  wash  his 
hands.  The  guards,  however,  felt  Walsh 
was  getting  off  too  easy.  “You’re  not 
getting  off  that  free,”  one  of  them  alleg- 
edly stated.  So,  in  order  to  ensure  that  he 
learned  his  lesson,  the  guards  ordered  him 
to  wipe  the  feces  off  the  cigarettes  with 
his  bare  hands,  search  his  own  anal  cavity 
with  his  fingers,  and  then  insert  his  fingers 
into  his  mouth. 

After  the  horror  of  the  holding  cell 
the  guards  took  Walsh  to  an  office.  There 
they  continued  the  degradation  while 
interrogating  him  about  the  contraband. 
One  of  the  guards  hit  him  in  the  head  with 
a phone  book.  Another  laughed  at  him 
and  asked,  “How’s  your  shit  taste?”  while 
still  another  joked:  “Don’t  breathe  on  me. 
Your  breath  smells  like  shit.” 

In  settling  the  lawsuit,  which  was  filed 
in  the  U.S.  District  Court  for  the  District 
of  Rhode  Island,  the  State  acknowledged 
the  $ 120,000  payment  to  Walsh  was  poten- 
tially much  cheaper  than  going  to  trial. 

“The  correctional  officers  in  question 
allegedly  caused  substantial  damages 
to  an  inmate  in  their  care  and  custody,” 
Attorney  General  spokesman  Michael 
Healey  said  in  a statement.  “In  an  effort 
to  try  and  do  justice  for  Mr.  Walsh,  and, 
frankly,  legally,  because  we  were  faced 
with  bad  facts,  we  believe  that  reaching 
an  amicable  settlement  was  and  is  in  the 
taxpayers’  best  interest.” 

There  is  also  an  apparent  history 
of  prisoner  abuse  by  the  same  guards. 
On  February  5,  2007 — 2 days  before  the 
state  cut  Walsh’s  check — Botas,  Viveiros, 


by  Michael  Rigby 

and  Spaziano  were  convicted  in  federal 
court  of  assaulting  another  prisoner,  Jose 
Gonzalez,  while  interrogating  him  about 
contraband  soup  packets  found  in  his 
cell  and  suspicion  of  selling  tobacco.  The 
guards  received  suspended  sentences  and 
probation  on  the  misdemeanor  charges 
of  simple  assault.  ACI  officials  have 
moved  to  terminate  their  employment  for 
“numerous  violations  of  departmental 
policy.”  The  guards  are  appealing  both 
their  convictions  and  their  firing. 

Botas  was  also  set  to  stand  trial  on 
February  6,  2007,  for  assaulting  Walsh 
with  the  phone  book.  That  trial  was  post- 
poned after  his  attorney  moved  to  have 
the  case  transferred  to  Superior  Court 
for  a jury  trial.  He  is  currently  awaiting  a 
new  trial  date. 

Botas  is  the  only  guard  who  will 
stand  trial  for  assaulting  Walsh,  and  he  is 
only  charged  with  hitting  Walsh  with  the 


The  Texas  Department  of  Crimi- 
nal Justice  will  pay  $140,000  to 
settle  a federal  lawsuit  stemming  from 
the  needless  asthma-related  death  of  a 
prisoner  at  the  McConnell  prison  unit  in 
August  2004. 

At  least  six  guards  and  a nurse  were 
present  as  Micah  Burrell,  24,  lay  on  the 
floor  of  his  Beeville  prison  cell  gasping 
for  air.  Other  prisoners  in  neighboring 
cells  of  the  segregation  unit  where  Burrell 
was  confined  had  summoned  the  guards 
for  help  after  Burrell  told  them  he  needed 
immediate  medical  attention. 

The  guards  and  prison  nurse  re- 
sponded, but  no  help  was  forthcoming. 
Instead  they  stood  around  looking  down 
on  Burrell,  made  jokes  and  jeered  at  him 
while  accusing  him  of  “faking”  his  symp- 
toms, according  to  Scott  Medlock,  an 
attorney  with  Texas  Civil  Rights  Project 
(TCRP)  who  represented  Burrell’s  family 
in  the  lawsuit.  “That’s  not  what  asthma 
looks  like,”  one  guard  reportedly  said, 
while  the  nurse  chimed  in  “no  one  dies  of 
an  asthma  attack.” 

Despite  her  extensive  medical  train- 
ing, the  nurse  was  wrong.  After  struggling 


Phonebook  because  forcing  prisoners  to 
eat  shit  is  not  a crime  in  Rhode  Island. 

Botas  will  additionally  stand  trial  for 
assaulting  four  other  prisoners  in  mini- 
mum security,  and  Lieutenant  Viveiros  is 
awaiting  a trial  date  in  still  another  case 
of  prisoner  abuse. 

Kenneth  A.  Schreiber  of  Cranston, 
Rhode  Island,  Walsh’s  attorney,  com- 
mented briefly  after  the  case  was  filed 
last  year.  Walsh  was  strip-searched  and 
“forced  to  take  [his  own]  fecal  matter  and 
put  it  in  his  mouth,”  Schreiber  said.  “I 
could  get  more  graphic  than  that,  but  I’m 
not  going  to.  I’m  just  going  to  tell  you  that 
it  was  a day  later  when  he  got  to  wash  out 
his  mouth.”  Walsh  received  the  $120,000 
check  on  December  7, 2006.  See:  Walsh  v. 
State  of  Rhode  Island,  USDC  D RI,  Case 
No:  L06-CV-00346-ML-DLM.P 

Additional  source:  The  Providence  Journal 


to  breathe  for  more  than  an  hour — with 
guards  and  the  nurse  present  the  entire 
time — Burrell  was  finally  transported  to 
a local  hospital  where  he  was  pronounced 
dead. 

Burrell’s  demise  is  the  latest  in  a 
string  of  preventable  deaths  at  the  Mc- 
Connell Unit  in  recent  years.  Between 
September  2000  and  November  2005 
at  least  16  prisoners  have  died  there. 
Each  one,  said  Medlock,  could  have 
likely  been  avoided  if  policy  had  been 
followed  and  adequate  medical  atten- 
tion had  been  provided  to  the  prisoners 
in  a timely  manner.  In  Burrell’s  case  his 
death  could  have  easily  been  prevented 
with  the  correct  medication.  But  the 
prison’s  medical  staff  had  repeatedly 
failed  to  provide  him  with  the  $60  in- 
haler he  needed  to  stay  alive. 

Another  prisoner,  Darrel  Wafer, 
was  literally  “cooked  to  death”  after  he 
collapsed  in  a shower  at  the  McConnell 
Unit  in  May  2003.  Again  guards  and  a 
nurse  were  present  but  failed  to  act,  leav- 
ing Wafer  under  a stream  of  scalding  hot 
water  that  eventually  reached  190  degrees 
Fahrenheit. 


$140,000  Settlement  in  Death  of 
Asthmatic  Texas  Prisoner 

by  Michael  Rigby 
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The  deaths  at  McConnell  are  merely 
examples  that  illustrate  a wider  problem 
with  health  care  in  TDCJ,  said  Wayne 
Krause,  another  TCRP  attorney.  These 
problems  were  also  noted  in  a review  of 
the  prison  system  by  the  Sunset  Commis- 
sion in  2006.  The  Commission’s  report 
noted  that  the  system’s  inherent  secrecy 
“makes  it  difficult  for  the  public  and  poli- 
cymakers to  evaluate  how  well  the  system 
works,”  the  report  reads.  “Data  related  to 


quality  assurance  efforts,  offender  deaths 
and  disease,  and  complaints  and  griev- 
ances can  show  the  success  or  deficiency 
of  the  efforts  undertaken  to  address  of- 
fenders’ healthcare  needs.” 

The  $140,000  settlement,  signed  off 
on  by  Governor  Rick  Perry  on  March 
8,  2007,  is  little  consolation  to  Burrell’s 
family  and  does  nothing  to  alleviate  the 
constitutional  deficiencies  in  TDCJ’s 
medical  care,  nor  will  it  do  anything 


to  prevent  more  unnecessary  deaths 
in  the  future.  Currently,  says  Krause, 
the  problems  are  “systemic  ...  causing 
people  to  die,  and  [families]  to  grieve.” 
The  family’s  lawsuit  was  filed  in  the  U.S. 
District  Court  for  the  Southern  District 
of  Texas.  See:  McCoy  v.  Texas  Depart- 
ment of  Criminal  Justice,  USDC  SD  TX, 
Case  No.  05-CV-370.  P 

Additional  source:  Austin  Chronicle 


$1.2  Million  Compensation  Package  Approved  For 
Wrongfully  Convicted  Georgia  Man 


Who  can  put  a price  on  wrongful 
imprisonment?  The  Georgia 
legislature  can.  On  March  19,  2007, 
the  Georgia  House  of  Representatives 
approved  a $1.2  million  compensation 
package  for  a man  who  spent  23  years  in 
prison  for  a rape  he  didn’t  commit. 

Robert  Clark,  now  46,  was  convicted 
of  abducting  a 29-year-old  woman  outside 
an  Atlanta  fast  food  restaurant  in  1981 
and  raping  her  repeatedly.  The  victim 
identified  Clark  as  her  assailant  and  he 
was  sentenced  to  two  life  sentences  plus 
20  years. 

Clark  maintained  his  innocence  from 
the  beginning.  In  1999,  after  reading  an 
article  about  the  New  York-based  In- 
nocence Project,  he  wrote  for  help  and 
attorneys  with  the  Project  accepted  his 
case.  In  December  2003  Clark  filed  a 
petition  for  DNA  testing,  which  was 
granted.  The  test  concluded  that  Clark’s 
DNA  didn’t  match  semen  obtained  from 


the  victim’s  rape  kit. 

Clark,  who  spent  time  at  the  state’s 
worst  prisons,  was  released  on  December 
8, 2005.  He  says  he  suffers  from  paranoid 
schizophrenia  as  a result  of  his  wrongful 
imprisonment  and  contracted  hepatitis  C 
from  a prison  tattoo. 

Even  so,  Clark  has  maintained  an 
exceptional  attitude.  “I  feel  great,” 
Clark  told  reporters  as  he  left  the  House 
chamber  after  watching  the  vote  from  the 
balcony.  “I’m  adjusting.  It’s  slow,  but  I’m 
adjusting.” 

Lisa  George,  communications  direc- 
tor of  the  Georgia  Innocence  Project, 
which  is  helping  Clark  adjust  to  life  on  the 
outside,  noted  that  his  transition  won’t  be 
seamless.  “It’s  a struggle  every  day,”  she 
said.  “The  guy  was  21  years  old  and  an 
eighth-grade  drop 
out  when  he  went 
into  prison.  Obvi- 
ously, he  didn’t  get 


the  skills  he  needed  in  prison  to  walk  back 
out  on  the  street  in  2005  and  function  the 
way  both  personally  and  professionally  a 
middle-aged  man  would.” 

Immediately  after  the  vote  Clark  said: 
“This  is  so  great.  I just  wish  my  mother 
were  here  to  see  it,”  according  to  George, 
who  was  sitting  with  Clark  in  the  balcony. 
Clark’s  mother  died  in  2004  at  age  88  while 
he  was  still  in  prison. 

The  House  resolution  calls  for  a 
$100,000  lump  sum  payment  and  annual 
payments  amounting  to  $80,000  per  year 
for  15  years.  On  may  24, 2007,  Governor 
Sonny  Perdue  signed  the  bill  into  law,  en- 
suring Clarke  will  receive  the  money.  IH 

Additional  sources:  Associated  Press, 
A tlanta  Journal-  Constitution 
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Monterey  County  Grand  Jury  Report  Blasts  Two  California  Prisons 


In  its  2006  report  on  Monterey 
County’s  two  state  prisons  (Sali- 
nas Valley  State  Prison  (SVSP)  and  the 
Correctional  Training  Facility  (CTF)), 
the  Monterey  County  Grand  Jury  made 
23  findings  and  13  recommendations 
for  SVSP  plus  5 findings  and  4 recom- 
mendations for  CTF.  In  general,  it 
found  counterproductive  conditions  of 
overcrowding,  lack  of  programs  and 
poor  “vertical”  staff  communication. 
In  addition,  it  found  too  many  unfilled 
guard  positions  at  SVSP,  which  it  laid  to 
unaffordable  housing  in  the  county.  But 
this  did  not  explain  why  neighboring  CTF 
had  almost  full  employment. 

SVSP  is  a new  style  (“180  degree”) 
prison,  designed  in  1996  to  hold  2,234 
prisoners  on  its  300  acres.  However,  as 
of  March  2006,  it  housed  4,267  Level  1 
through  Level  IV  prisoners  in  what  were 
intended  to  be  single-occupied  prison  cells, 
as  well  as  in  gymnasiums  and  day  rooms. 
SVSP  has  had  twelve  wardens  in  the  past 
ten  years  (five  since  2004),  suffering  a re- 
cord of  constant  violence,  “Green  Wall” 
Code  of  Silence  incidents,  lockdowns,  and 
demoralization  of  both  staff  and  prisoners. 
SVSP  has  terminated  all  of  its  vocational 
programs,  cut  its  Prison  Industry  Author- 
ity programs  to  one  (a  minimum  security 
dairy),  and  reduced  its  educational  staff 
from  60  to  6.  The  report  notes,  not  surpris- 
ingly, that  during  protracted  lockdowns 
from  gang  violence,  rehabilitation  stops 
and  prisoners  only  learn  how  to  be  better 
at  prison  violence. 

To  deal  with  staff  shortages  and  the 
resultant  huge  overtime  burden,  SVSP  has 
put  into  place  a one-year  moratorium  on 
guard  transfers  to  other  prisons.  This  has 
perhaps  aggravated  the  already-broken- 
down  “vertical”  communications  between 
line  staff  and  upper  management.  While 
medical  care  is  under  federal  receivership, 
there  is  still  an  acute  shortage  of  medical 
and  mental  health  beds,  for  which  pro- 
posals have  been  made  to  quadruple  the 
latter.  The  report  notes  that  “the  average 
prisoner’s  physical  age  is  20  years  higher 
than  his  chronological  age,  requiring  ad- 
ditional medical  care.” 

Recommendations  include  “continu- 
ing efforts  to  reduce  overcrowding.”  Of 
course,  all  of  California’s  state  prisons  are 
overcrowded,  so  there  is  little  one  prison’s 
management  can  realistically  do.  The  jury 
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by  Marvin  Mentor 

recommends  cost-of-living  adjustments. 
But  this  writer  finds  a flaw  in  the  analysis 
here.  Neighboring  CTF,  the  jury  noted,  has 
a very  low  job- vacancy  rate,  suggesting  that 
housing  costs  are  not  the  driving  force  in 
SVSP’s  vacancy  rate.  To  countermand  the 
problem,  the  jury  recommends  increas- 
ing the  minimum  SVSP  duty  assignment 
(before  transfer)  to  two  years.  (This  is 
reminiscent  of  President  Bush’s  solution 
for  maintaining  unpopular  Iraq  troop  lev- 
els. ) One  solution  offered  was  to  have  the 
state  build  affordable  housing  on  grounds 
for  staff.  Additionally,  the  report  addressed 
non-custody  staff  retention  problems  by 
recommending  salaries  competitive  with 
private  industry  in  the  region.  Finally,  the 
jury  recommended  reinstating  all  of  the 
vocational  and  Prison  Industry  programs 
that  had  been  cut,  so  as  to  foster  some  path 


In  Connecticut,  some  convicted  sex 
offenders’  names  will  not  show  up 
on  the  state’s  public  online  registry.  Un- 
der penal  statute  Section  54-255,  courts 
may  place  certain  sex  offenders  instead 
on  a secret  registry  available  only  to  law 
enforcement  officials. 

The  name  of  James  Baily  Jones,  27, 
convicted  in  March  2007  of  molesting  a 
preschool  girl,  is  not  available  to  the  public 
when  inquiring  online  of  sex  offenders  who 
might  be  living  in  their  neighborhoods. 
Jones  took  a plea  for  a five-year  suspended 
sentence  plus  five  years’  probation  for 
touching  a girl  inappropriately.  His  entered 
an  “Alford  Plea,”  meaning  he  maintained 
his  innocence  while  admitting  the  state 
might  succeed  if  they  took  the  case  to  trial. 
His  sentence  further  banned  him  from 
unsupervised  contact  with  any  child  under 
17,  ordered  him  to  take  counseling,  and 
required  him  to  register  as  a sex  offender 
for  ten  years.  However,  Jones  was  shielded 
from  public  registry  by  a rare  Section  54- 
255  court  order,  the  purpose  of  which  is 
supposedly  to  protect  the  identity  of  the 
victim.  (Additionally,  in  any  such  case,  the 
court  must  find  that  public  dissemination 
is  not  necessary  for  public  safety.  ) 

Bolton,  Connecticut  state  Representative 
Pamela  Sawyer  confessed  she  was  unaware 

30 


for  growth  out  of  the  debilitating  gloom 
and  doom  of  lockdown  status. 

The  jury  was  more  charitable  in  its 
review  of  adjoining  1950’s-era  CTF.  While 
finding  CTF’s  overcrowding  worse  than 
SVSP’s  (7,038  prisoners  vs.  a design  capacity 
of  3,325),  the  report  noted  a veritable  wealth 
of  vocational  and  educational  programs  as 
well  as  a large  number  of  Prison  Industry 
jobs.  Unlike  at  SVSP,  staff  morale  was  high 
and  guard  job- vacancy  was  one-fourth  that 
of  SVSP.  Prisoners  are  being  used  to  con- 
struct short-term  staff  housing  (studio  and 
one-bedroom  units)  on  grounds.  Recom- 
mendations regarding  CTF  were  to  continue 
to  follow  its  “well-run”  programs,  add  staff 
housing  and  reduce  prisoner  population. 
See:  2006  Monterey  County  Grand  Jury  Final 
Report  (Section  13).  The  report  is  available 
on  the  PLN  website. 


of  and  shocked  by  this  statute,  calling  it 
“chilling.”  Bolton’s  prosecutor  Elizabeth 
Learning  defended  the  statute  as  providing 
for  plea-based  convictions  where,  as  here,  the 
victim  wanted  nothing  to  do  with  a public 
trial.  Thus,  without  Section  54-255,  some  sex 
offenders  might  get  off  scott-free  when  the 
prosecution’s  case  could  not  proceed  without 
painful  victim  testimony  and  cross-exami- 
nation. In  another  case,  Learning  noted,  a 
daughter  raped  by  her  father  did  not  want 
to  hurt  him  further,  and  the  combination  of 
an  Alford  Plea  plus  non-public  registry  was 
the  best  the  state  could  do. 

Section  54-255  was  adopted  by  the 
Connecticut  Legislature  in  1999  to  protect 
victims’  constitutional  privacy  rights.  It 
has  only  been  applied  in  30  of  sex  offender 
cases  since.  Yet,  public  outcry  is  now 
changing  things.  Connecticut’s  Judicial 

Department  will  soon  put  all  criminal 
conviction  records  on  line.  The  posted  dis- 
positions and  narratives  there  will  give  the 
public  insight  into  virtually  all  crimes.  How- 
ever, courts  sometimes  “seal”  case  records. 
Sawyer  opined  that  the  hidden  registry  “pales 
in  comparison  to  that. ” Ultimately,  hiding  the 
identity  of  a sex  offender  might  well  relate  to 
how  good  a lawyer  one  can  afford. 

Source:  Connecticut  Journal  Inquirer. 
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Connecticut:  Victims’  Privacy  Protection  Saves 
Some  Sex  Offenders  From  Public  Registration 

by  John  E.  Dannenberg 


New  Orleans  Prisoners  Work  on  Judge’s  House 


To  facilitate  learning  construction 
skills,  prisoners  at  the  Orleans 
Parish  Prison  (OPP)  participate  in  a 
government-funded  private  vocational 
program.  That  program,  the  Opportuni- 
ties Industrialization  Center  of  Greater 
New  Orleans,  Inc.  (OIC),  a non-profit, 
is  not  supposed  to  benefit  politicians  or 
public  officials. 

In  July  2006,  OPP  prisoners  were 
put  to  work  on  the  home  of  1st  City 
Court  Judge  Angelique  Reed.  Her  uncle, 
David  Reed,  owns  a private  construction 
company  and  was  overseeing  construc- 
tion on  an  addition  to  Judge  Reed’s 
house. 

On  July  10  and  11,  David  Reed  was 


“loaned”  two  prisoners  by  OIC’s  execu- 
tive director,  Philip  Baptiste.  The  prisoner 
laborers  then  did  “exploratory  digging 
for  the  footing  for  the  addition”  on  the 
judge’s  property.  After  the  worksite  was 
visited  by  The  Times- Picayune  and  the 
Metropolitan  Crime  Commission  on  June 
1 1 , Baptiste  was  questioned  about  the  ar- 
rangement; he  then  ordered  the  prisoners 
off  the  property,  saying  it  was  “improper 
involvement.” 

While  Baptiste  had  allowed  the  pris- 
oners to  work  with  David  Reed,  “he  didn’t 
know  where  I was  taking  them,”  Reed 
stated.  “I  thought  I was  doing  good.” 
Reed  said  the  prisoners  were  doing  noth- 
ing while  sitting  in  jail,  and  the  work  was 


an  opportunity  to  get  more  hands-on 
training. 

Judge  Reed,  in  a July  15  letter  to  the 
editor,  disavowed  any  knowledge  that 
prisoners  had  been  involved  in  work  at 
her  home.  She  noted,  however,  that  it 
was  better  for  prisoners  to  “develop  their 
skills  building  houses  rather  than  breaking 
into  them.” 

Over  recent  years,  OIC  has  re- 
ceived around  $300,000  from  the 
Louisiana  Legislature  and  $450,000 
from  the  U.S.  Department  of  Housing 
and  Urban  Development  for  its  build- 
ing program. 

Source:  The  Times-Picayune 
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United  States  Sues  Georgia  County  Jail  over  Unconstitutional 

Medical  and  Living  Conditions 


Using  its  investigative  powers 
under  the  Civil  Rights  of  In- 
stitutionalized Persons  Act  (CRIPA),  42 
U.S.C.  § 1997,  the  U.S.  Dept,  of  Justice 
(DOJ)  investigated  conditions  at  the  Ter- 
rell County,  Georgia  jail  (Terrell).  There  it 
found  unconstitutional  conditions  related 
to  medical  care,  mental  health  care,  pro- 
tection from  harm,  environmental  health 
and  safety,  and  hre  safety.  To  remedy  these 
problems  the  DOJ  sued  Terrell  County  in 
U.S.  District  Court,  prevailing  on  a sum- 
mary judgment  motion. 

The  DOJ  had,  in  fact,  investigated 
the  Terrell  County  Jail  in  1995,  1997, 
2001,  2002  and  2003  - each  time  finding 
the  same  violations  it  had  found  in  1995 
despite  recommended  remedial  actions. 
In  addition,  the  Terrell  County  Grand 
Jury,  which  investigated  the  jail  in  2002 
and  2003,  found  conditions  at  the  facility 
were  “inadequate,  inhumane  and  unsafe.” 
Sheriff  John  W.  Bowens  admitted  the  ac- 
curacy of  these  findings. 

Medical  care  reports  showed  that 
in  70  of  118  times  that  county  Emer- 
gency Medical  Technicians  recommended 
emergency  medical  treatment  at  the  jail, 
it  was  refused.  Other  complaints  dealt 
with  staffing  deficiencies,  including  short- 
ages, sloth  in  opening  cells  and  failure  to 
provide  medical  screening  (particularly 
for  infectious  diseases).  Terrell  prisoners 
have  suffered  serious  harm  from  complica- 
tions of  diabetes,  high  blood  pressure  and 
denial  of  medications.  Necessary  surger- 
ies, no  matter  how  serious,  were  delayed 
until  prisoners  were  transferred  to  other 
jurisdictions. 

The  jail’s  record  of  two  suicides  and 
nine  attempted  suicides  since  2003  speaks 
volumes  as  to  the  inadequacy  of  mental 
health  care.  The  same  staff-related  defi- 
ciencies noted  for  medical  care  carried 
over  to  mental  health  treatment.  Isolation 
cells  were  observed  to  have  numerous 
protrusions  that  could  be  used  as  hanging 
points  by  suicidal  prisoners. 

There  has  also  been  a notable  lack  of 
protection  of  vulnerable  Terrell  prisoners 
from  harm.  Sheriff  Bowens  blamed  this 
on  the  antiquated  structure  of  the  facility. 
There  are  no  security  cameras,  thus  not 
even  rudimentary  monitoring  of  the  cell 
areas  is  possible. 

August  2007 


by  John  E.  Dannenberg 

The  prisoner  population  is  plagued  by 
the  presence  of  mice,  roaches  and  other 
vermin,  rising  to  the  level  of  an  admit- 
ted “infestation.”  Plumbing  and  sewage 
fixtures  either  leak  or  don’t  work  and 
routinely  flood  the  cell  blocks.  There  are  no 
provisions  to  prevent  food-borne  illnesses. 
And  in  the  event  of  fire,  the  complaint 
noted  widespread  combustible  materials, 
an  absence  of  smoke  barriers  and  smoke 
detectors,  no  sprinkler  system,  deficient 
evacuation  procedures,  a lack  of  fire  emer- 
gency training  and  a policy  of  permitting 
prisoners  to  possess  matches  and  lighters. 

Upon  reviewing  the  DOJ’s  motion  for 
summary  judgment,  the  court  found  the 
DOJ  was  entitled  to  a ruling  in  its  favor  be- 
cause “the  conditions  are  substandard  and 
violate  the  inmates’  constitutional  rights.” 
The  latter  finding  applied  separately  to 
the  categories  of  medical  care,  mental 


The  San  Mateo  County  (Califor- 
nia) Civil  Grand  Jury  found  that 
the  decades-old  Women’s  Correctional 
Center  in  Redwood  City  was  so  deficient 
that  it  must  be  replaced.  In  its  annual  jail 
review,  the  Jury  noted  that  the  women’s 
facility  did  not  provide  the  same  standards 
as  the  nearby  modern  Maguire  Correc- 
tional Facility  men’s  jail. 

While  Jury  foreman  Ted  Glasgow 
declared  the  women’s  facility  a “crowded 
disgrace”  that  was  old  and  outdated,  he 
said  the  visiting  facility  was  the  worst 
part.  “One  of  the  main  things  lacking  that 
jumps  out  at  you  ...  [is  that]  mothers  and 
children  have  no  space  to  get  together.” 
Where  the  men’s  facility  has  one  visiting 
room  for  every  24  prisoners,  the  women’s 
jail  has  only  one  room  for  every  65. 

As  to  overcrowding,  the  women’s  jail 
(with  a capacity  of  84)  was  crammed  with 
up  to  149  prisoners.  The  beds  are  in  open- 
bay  dorm  settings,  forcing  sentenced  and 
unsentenced  prisoners  of  all  classifications 
to  be  housed  together.  This  has  led  to 
altercations  and  has  prevented  rehabilita- 
tion programs  from  working.  Specifically, 
the  Jury  found  that  the  women’s  facility 
had  no  provision  for  serious  mental  health 
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health  care  (including  suicide  prevention), 
in-prison  violence,  environmental  deficien- 
cies and  fire  safety.  While  Sheriff  Bowens 
conceded  these  constitutional  violations, 
he  nonetheless  pleaded  for  mercy  because 
he  received  insufficient  funding  from  the 
county  to  remedy  the  deficiencies. 

The  court  was  not  impressed.  Since 
there  were  no  material  disputes  as  to  the 
facts,  the  court  granted  the  DOJ’s  mo- 
tion for  summary  judgment  and  ordered 
improvements  at  the  jail.  It  left  to  further 
briefings  to  determine  whether  the  Sheriff, 
the  county  or  both  would  be  held  liable, 
and  to  establish  specific  procedures  to  ad- 
dress the  constitutional  violations. 

The  case  is  still  pending,  with  briefs 
for  appropriate  remedial  issues  having 
been  submitted  by  both  parties.  See:  Unit- 
ed States  v.  Terrell  County , 457  F.Supp.2d 
1359  (MD  GA  2006).  Ft 


patients  (who  had  to  be  housed  in  Magu- 
ire) and  had  no  classroom/service  areas. 

In  a separate  report,  the  Jury  further 
found  that  due  to  chronic  overcrowding 
and  staff  shortages,  the  women’s  jail  was 
“woefully  inadequate”  and  “not  designed 
or  staffed  to  deal  with”  a major  contagious 
disease  outbreak.  The  jail’s  open-dorm 
living  conditions,  centralized  toilet  and 
shower  areas,  absence  of  isolation  facili- 
ties, and  lack  of  a plan  to  deal  with  an 
epidemic  were  also  found  to  be  deficien- 
cies in  case  of  mass  sickness  among  the 
prisoner  population. 

The  men’s  jail,  while  designed  for 
688  prisoners,  held  from  883  to  950  in  a 
pod-type  design.  The  facility  and  all  the 
jail  operations  were  rated  “well-man- 
aged.” The  Camp  Glenwood  juvenile 
honor  camp  also  was  lauded,  and  the  Jury 
noted  its  wide  range  of  effective  programs 
and  services,  including  programs  for  the 
resocialization  of  repeat  offenders  to  re- 
duce delinquency  and  crime.  The  existing 
58-year-old  Hillcrest  Juvenile  Hall  was 
called  “old  and  barely  serviceable,”  but 
was  later  phased  out  when  a new  $150 
million  Youth  Services  Center  opened  on 
September  15, 2006.  The  Center  includes  a 
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Civil  Grand  Jury  Calls  San  Mateo  County 
Women’s  Jail  a “Crowded  Disgrace” 


180-bed  juvenile  hall,  a 30-bed  girls’  honor 
ranch,  a 24-bed  group  home  and  proba- 
tion offices,  courts  and  mental  health 
offices.  It  is  designed  to  comply  with  the 
State  Board  of  Corrections’  regulations 
for  care  of  youth  in  detention. 


Overall  the  Jury  gave  the  jails  good 
marks,  but  cited  an  urgent  need  to  build 
a new  Women’s  Correctional  Center  and 
to  reduce  overcrowding  at  both  the  cur- 
rent women’s  jail  and  the  Maguire  men’s 
facility. 


Sources:  San  Mateo  County  Civil  Grand 
Jury  Report,  San  Mateo  County  Deten- 
tion Facilities,  July  2006;  Summary  of 
Pandemic  Influenza  Preparedness  at  the 
San  Mateo  County’s  Women’s  Correctional 
Facility,  Oct.  2006 


An  Old  Story:  District  of  Columbia  Continues 
Overdetaining  and  Strip  Searching  Prisoners 


A federal  district  court  for  the 
District  of  Columbia  has,  once 
again,  certified  a class  action  in  a com- 
plaint that  District  of  Columbia  is 
over-detaining  persons  ordered  released 
and  strip  searching  them  without  indi- 
vidualized suspicion.  The  Court  noted 
this  is  “a  case  in  which  history  insists 
on  repeating  itself.”  PLN  reported  that 
history,  which  had  identical  allegations 
as  in  Bynum  v.  District  of  Columbia,  257 
F.Supp.2d  1 (D.DC.  2002).  See:  PLN, 
October,  2006. 

The  Bynum  litigation  was  resolved 
by  a settlement  agreement  the  Court 
approved  in  January  2006.  In  Bynum, 
the  problem  was  that  “court  releases” 
prisoners  who  were  entitled  to  release 
after  a court  appearance  were  typically 
taken  from  court  back  to  jail.  There, 
they  would  await  processing  of  their 
release,  which  involved  acquiring  the 
release  order,  verifying  no  warrants  or 
detainers  existed,  and  obtaining  their 
personal  property.  That  process  resulted 
in  a day,  two,  or  a week  or  more  of  over- 
detention. 

While  they  awaited  for  the  “ out-pro - 
cessing”  to  be  completed,  the  prisoners 
were  taken  back  to  general  population. 
This  required  they  be  strip  searched.  The 
Bynum  settlement  required  those  ordered 
released  to  be  held  at  a holding  facility  on 
the  grounds  of  D.C.  General  Hospital. 
Sometime  in  December  2005,  “the  cracks 
in  the  system  began  to  widen,  with  more 
and  more  inmates  who  were  entitled  to 
release  slipping  through  and  being  re- 
turned to”  jail. 

Once  there,  they  encountered  the 
same  dance  as  the  class  in  Bynum.  The 
named  plaintiffs  in  the  new  lawsuit  claim 
they  were  over-detained  four  to  29  days, 
and  underwent  strip  searches.  The  Dis- 
trict of  Columbia,  amazingly,  moved  “to 
dismiss  for  failure  to  state  a claim,”  or 
for  summary  judgment.  The  Court  held 
summary  judgment  is  premature. 

The  Court  said  there  is  a “substan- 
tial body  of  law”  to  support  claims  that 


over-detention,  even  for  short  periods,  is 
unconstitutional. 

The  District  urged  the  Court  to  rule 
that  over-detention  for  “certain  delays,  at 
least  those  of  a day  or  two,  are  per  se  rea- 
sonable.” The  Court,  however,  held  that 
the  operative  wording  in  all  precedents  on 
the  issue  is  “hours.” 

Thus,  “the  great 
weight  of  precedent 
suggests  that  release 
must  occur  within 
a matter  of  hours 
after  the  right  to  it 
accrues,  and  that  af- 
ter some  period  of 
hours — not  days — a 
presumption  of  un- 
reasonableness and 
thus  unconstitution- 
ality will  set  in.” 

The  Court  held 
that  sufficient  alle- 
gations were  stated 
for  valid  claims 
under  the  Fourth, 

Fifth,  and  Four- 
teenth Amendments. 

Moreover,  the 
allegations  are  es- 
sentially the  same  as 
those  in  Bynum,  and 
they  were  deemed 
sufficient  to  survive 
a dismissal  motion. 

As  such,  the  Court 
denied  the  motion 
to  dismiss. 


It  then  certified  a hybrid  class  ac- 
tion. Specifically,  it  certified  a class  for 
injunctive  and  declaratory  relief  with  no 
opt-out  right.  It  also  certified  an  opt-out 
class  for  monetary  damages.  See:  Barnes 
v.  District  of  Columbia,.  2007  U.S.  Dist. 
LEXIS  20856. 
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Columbus,  Ohio  Jail’s  Seclusion  Turns  Parole  Into  Death  March 


Columbus,  Ohio’s  main  incarcera- 
tion facility  has  a fatal  flaw.  It  is 
located  so  remote  from  public  transpor- 
tation-requiring walking  miles  along  a 
dangerous  freeway  — that  prisoners  hap- 
pily paroled,  but  unable  to  call  for  friends 
to  pick  them  up,  sometimes  die  walking 
the  lonely  road  to  freedom.  So  well  known 
is  this  hazard  that  jail  guards  reportedly 
joke  about  it. 

But  no  one  could  laugh  at  the  cold 
fate  of  63  year-old  James  Smith,  Jr.,  whose 
icy  body  was  found  five  days  after  his 
nighttime  release  from  Franklin  County’s 
Jackson  Pike  Jail,  near  a cement  plant 
a couple  miles  away.  Toothless,  mobil- 
ity-impaired and  heart-diseased,  Smith 
was  released  at  7:30  p.m.  in  sub-freezing 
weather,  with  18  mph  winds.  Based  upon 
one  sighting  by  a passer-by  90  minutes 
later,  who  observed  Smith’s  slurred 
speech,  running  nose,  and  slobbering 
at  the  mouth,  Smith  must  have  stopped 
walking  shortly  thereafter,  sat  down,  and 
froze  to  death. 

There  had  been  confusion  as  to  who 
might  have  picked  him  up  at  the  jail.  Un- 
certainty surrounded  his  potential  release 
time,  leaving  his  case-worker  off  duty, 
while  ready-to-help  relatives  were  not 
notified  because  jail  policy  is  that  they  are 
too  busy  to  make  calls  for  parolees.  A mu- 
sician by  trade,  Smith  was  damaged  early 
in  life  by  a dose  of  bad  drugs.  But  he  was 
never  arrested  until  he  was  61,  when  he 
possessed  a small  amount  of  cocaine.  The 
matter  was  pending  for  two  years  when  he 
turned  himself  in  to  get  it  over  with.  After 
48  days  in  jail,  the  court  agreed  that  with 
his  obviously  failing  health,  he  didn’t  need 
to  do  more  time.  So  he  was  released. 

But  freedom  wasn’t  what  Smith  needed. 
He  needed  compassion,  and  the  system 
didn’t  offer  that.  Discharge  from  the  Jackson 
Pike  Jail  in  the  dead  of  winter,  absent  being 
picked  up  by  someone,  is  tantamount  to  a 
death  sentence.  Michelle  “Indian”  Baker  re- 
counted her  earlier  experience  being  released 
from  Jackson  Pike  in  5 degree  weather,  with 
only  the  T-shirt  she  was  arrested  in.  Al- 
though defying  her  post-release  warning  not 
to  solicit  a ride  from  others  [and  thus  risking 
re-arrest  from  even  colder  authorities],  she 
found  one  person  who  not  only  gave  her 
a ride  to  her  freeway  exit,  but  gave  her  the 
jacket  he  had  just  taken  from  his  brother. 
He  explained  that  his  brother  had  just  been 
booked  for  triple  murder  and  would  not  be 
needing  the  jacket  again. 


Smith  struggled  through  life  with 
drugs,  schizophrenia  and  a bad  heart.  He 
looked  more  like  105  than  63,  some  said.  He 
walked  slowly,  placing  one  foot  in  front  of 
the  other,  heel  to  toe.  But  those  skinny  feet 
were  all  one  could  see  sticking  out  when  he 
was  found  under  a drift  of  new  snow. 


JUMAH  AL-DOSSARI  is  a 33- 
year-old  citizen  of  Bahrain.  This  article 
was  excerpted  from  letters  he  wrote  to  his 
attorneys.  Its  contents  have  been  deemed 
unclassified  by  the  Department  of  Defense. 

January  11, 2007 

Guantanamo  Bay  Naval  Base, 
Cuba  — I am  writing  from  the 
darkness  of  the  U.S.  detention  camp  at 
Guantanamo  in  the  hope  that  I can  make 
our  voices  heard  by  the  world.  My  hand 
quivers  as  I hold  the  pen. 

In  January  2002, 1 was  picked  up  in 
Pakistan,  blindfolded,  shackled,  drugged 
and  loaded  onto  a plane  and  flown  to 
Cuba.  When  we  got  off  the  plane  in 
Guantanamo,  we  did  not  know  where  we 
were.  They  took  us  to  Camp  X-Ray  and 
locked  us  in  cages  with  two  buckets  — one 
empty  and  one  filled  with  water.  We  were 
to  urinate  in  one  and  wash  in  the  other. 

At  Guantanamo,  soldiers  have 
assaulted  me,  placed  me  in  solitary  con- 
finement, threatened  to  kill  me,  threatened 
to  kill  my  daughter  and  told  me  I will 
stay  in  Cuba  for  the  rest  of  my  life.  They 
have  deprived  me  of  sleep,  forced  me  to 
listen  to  extremely  loud  music  and  shined 
intense  lights  in  my  face.  They  have  placed 
me  in  cold  rooms  for  hours  without  food, 
drink  or  the  ability  to  go  to  the  bathroom 
or  wash  for  prayers.  They  have  wrapped 
me  in  the  Israeli  flag  and  told  me  there 
is  a holy  war  between  the  Cross  and  the 
Star  of  David  on  one  hand  and  the  Cres- 
cent on  the  other.  They  have  beaten  me 
unconscious. 

What  I write  here  is  not  what  my 
imagination  fancies  or  my  insanity  dic- 
tates. These  are  verifiable  facts  witnessed 
by  other  detainees,  representatives  of  the 
Red  Cross,  interrogators  and  translators. 


Nonetheless,  sun  or  snow,  Jackson 
Pike  Jail  continues  to  release  over  100  pris- 
oners every  day  of  the  year,  at  all  hours.  If 
they  don’t  have  a ride,  it  can  be  their  Death 
March  to  freedom.  N o joke. 

Source:  Columbus  Dispatch. 


During  the  first  few  years  at  Guanta- 
namo, I was  interrogated  many  times.  My 
interrogators  told  me  that  they  wanted  me 
to  admit  that  I am  from  A1  Qaeda  and  that 
I was  involved  in  the  terrorist  attacks  on 
the  United  States.  I told  them  that  I have 
no  connection  to  what  they  described.  I 
am  not  a member  of  A1  Qaeda.  I did  not 
encourage  anyone  to  go  fight  for  A1  Qa- 
eda. A1  Qaeda  and  Osama  bin  Laden  have 
done  nothing  but  kill  and  denigrate  a reli- 
gion. I never  fought,  and  I never  carried  a 
weapon.  I like  the  United  States,  and  I am 
not  an  enemy.  I have  lived  in  the  United 
States,  and  I wanted  to  become  a citizen. 

I know  that  the  soldiers  who  did  bad 
things  to  me  represent  themselves,  not  the 
United  States.  And  I have  to  say  that  not 
all  American  soldiers  stationed  in  Cuba 
tortured  us  or  mistreated  us.  There  were 
soldiers  who  treated  us  very  humanely. 
Some  even  cried  when  they  witnessed  our 
dire  conditions.  Once,  in  Camp  Delta, 
a soldier  apologized  to  me  and  offered 
me  hot  chocolate  and  cookies.  When  I 
thanked  him,  he  said,  “I  do  not  need  you 
to  thank  me.”  I include  this  because  I do 
not  want  readers  to  think  that  I fault  all 
Americans. 

But,  why,  after  five  years,  is  there  no 
conclusion  to  the  situation  at  Guanta- 
namo? For  how  long  will  fathers,  mothers, 
wives,  siblings  and  children  cry  for  their 
imprisoned  loved  ones?  For  how  long  will 
my  daughter  have  to  ask  about  my  return? 
The  answers  can  only  be  found  with  the 
fair-minded  people  of  America. 

I would  rather  die  than  stay  here  for- 
ever, and  I have  tried  to  commit  suicide 
many  times.  The  purpose  of  Guantanamo 
is  to  destroy  people,  and  I have  been 
destroyed.  I am  hopeless  because  our 
voices  are  not  heard  from  the  depths  of 
the  detention  center. 


A Voice  From  Guantanamo’s  Darkness 

A current  detainee  speaks  of  the  torture  and  humiliation 
he  has  experienced  at  Guantanamo  since  2002 
by  Jumah  al-Dossari 
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If  I die,  please  remember  that  there 
was  a human  being  named  Jumah  at 
Guantanamo  whose  beliefs,  dignity  and 
humanity  were  abused.  Please  remember 
that  there  are  hundreds  of  detainees  at 
Guantanamo  suffering  the  same  misfor- 
tune. They  have  not  been  charged  with 


any  crimes.  They  have  not  been  accused 
of  taking  any  action  against  the  United 
States. 

Show  the  world  the  letters  I gave 
you.  Let  the  world  read  them.  Let  the 
world  know  the  agony  of  the  detainees 
in  Cuba.  P 


[Editor’s  Note:  The  Amnesty  International 
website  has  more  detailed  and  longer  accounts 
by  Al-Dossari  of  his  kidnapping,  torture  and 
ongoing  imprisonment  by  the  United  States 
at  the  Guantanamo  Bay  concentration  camp. 
This  letter  originally  appeared  in  the  Los  An- 
geles Times , it  is  reprinted  with  permission.] 


BJS  Report:  The  Price  of  Justice  in  2003 


In  2003  the  U.S.  spent  a staggering 
$185  billion  to  fund  its  burgeoning 
“justice”  system,  according  to  a report  by 
the  Bureau  of  Justice  Statistics  released  in 
March  2006.  That  figure  includes  funds 
spent  on  prisons  and  jails,  police  protec- 
tion, and  judicial  and  legal  activities. 

The  figure  also  represents  a 418% 
increase  over  the  $36  billion  spent  in 
1982.  To  put  it  another  way,  running  the 
justice  system  in  2003  cost  every  man, 
woman,  and  child  in  the  nation  an  esti- 
mated $618. 

In  fact,  at  the  state  and  local  levels, 
justice  expenditures  comprised  about  7.2% 
of  all  public  expenditures  in  2003 — rough- 
ly the  same  amount  these  governments 
spent  on  hospitals.  Much  of  this  spending 
is  a direct  result  of  the  “war  on  drugs,” 
wherein  imprisonment  has  become  more 
important  than  treatment  or  rehabilita- 
tion. 

At  the  federal  level,  the  largest  part 
of  the  justice  budget  in  2003 — $20  bil- 
lion out  of  a total  $35  billion — went  to 
police  protection.  Even  so,  between  1982 
and  2003  the  largest  percentage  increase 


by  Michael  Rigby 

in  federal  justice  expenditures  was  seen 
in  the  corrections  budget,  which  rose  an 
estimated  925%.  Expenditures  for  police 
protection  also  rose  dramatically — 708% 
during  the  same  period.  Not  surprisingly, 
judicial  and  legal  services — which  includes 
representation  for  poor  defendants — in- 
creased the  least  (573%). 

With  a total  2.3  million  employ- 
ees— roughly  2%  of  the  entire  U.S. 
workforce — economics  has  come  to  play 
a large  part  in  the  nation’s  justice  system. 
When  considered  individually,  roughly 
13%  of  all  state  and  local  government 
employees  work  in  the  justice  system. 

The  majority  of  state  budgets — $39 
billion  out  of  a total  $66  billion — went 
toward  corrections.  Much  if  not  most  of 
this  money  was  used  to  finance  bloated 
payrolls.  California  boasted  the  high- 
est number  of  full  time  justice  system 
employees  in  March  2003  (238,806)  fol- 
lowed by  New  York  (176,622)  and  Texas 
(155,979). 

Texas,  however,  had  the  highest 
percentage — nearly  half  (46%)  of  all 
its  justice  system  employees — assigned 


to  corrections,  most  as  prison  and  jail 
guards.  An  interesting  point  to  note  is 
that  in  2005  the  Texas  legislature  was 
forced  to  hold  three  special  sessions  in 
order  to  find  enough  money  to  fund  the 
state’s  schools.  The  state’s  $2  billion  plus 
prison  budget,  however,  sailed  through 
without  a hitch. 

Get  a copy  of  the  report,  Justice  Ex- 
penditure and  Employment  in  the  United 
States,  2003  on  PLN’s  website.  FI 
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Prison  A Major  Factor  In  Spreading  AIDS 

by  Gary  Hunter 


A recent  study  entitled  African 
Americans,  Health  Disparities 
and  HIV! AIDS  has  directly  linked  incar- 
ceration to  the  spread  of  AIDS  in  minority 
communities.  Robert  Fullilove  ED.D.,  of 
Columbia  University  authored  the  study 
which  was  released  on  December  1 , 2006 
to  coincide  with  World  AIDS  Day. 

The  Fullilove  study  highlights  the  fact 
that,  in  spite  of  making  up  only  1 3 percent 
of  the  U.S.  population.  African  American 
men,  women  and  children  account  for  half 
of  all  AIDS  deaths  each  year. 

In  2004  America’s  prison  population 
was  2.13  million.  African  Americans  made 
up  41  percent  of  those  prisoners.  Drawing 
from  data  linking  infectious  diseases  and 
prisoners  it  was  estimated  that  150,000  to 
200,000  HIV-infected  citizens  were  also 
incarcerated  at  some  point.  That  total  is 
about  one-fourth  of  those  infected  in  the 
U.S.  The  same  study  also  estimated  that 
up  to  40  percent  of  those  infected  with  TB 
and  hepatitis-C  also  passed  through  a cor- 
rectional facility  during  the  same  period. 

According  to  the  U.S.  Department 
of  Justice  AIDS  in  U.S.  prisons  was  three 
times  higher  than  that  of  the  general 
population  percentage.  Researchers  RC. 
Johnson  and  S.  Raphael,  of  the  University 
of  California  Berkley  concluded  that  “Our 
results  reveal  that  the  higher  incarceration 
rates  among  black  males  over  this  period 
[2005]  explain  a substantial  share  of  the 
racial  disparity  in  AIDS  infection  between 
black  women  and  women  of  other  racial 
and  ethnic  groups.. .[because]  the  dynam- 
ics of  prison  entry  and  exit,  coupled  with 
a large  increase  in  incarceration  rates  for 
men,  are  likely  to  impact  the  rate  at  which 
existing  sexual  relationships  dissolve  and 
form.” 

The  Fullilove  study  also  showed 
that  few  detention  facilities  actually  take 
steps  to  prevent  the  spread  of  AIDS. 
County  jails  in  Los  Angeles,  New  York 
City,  Philadelphia,  San  Francisco  and 
Washington  DC  supply  prisoners  with 
condoms.  Houston  and  San  Francisco 
county  jails  supply  prisoners  with  bleach 
which  can  be  used  to  clean  their  needles. 
Only  Mississippi  and  Vermont  state 
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prisons  supplied  their  prisoners  with 
condoms. 

Ninety-five  percent  of  all  U.S.  prisons 
do  not  supply  condoms  to  prisoners,  have 
a needle  exchange  program  or  supply 
prisoners  with  bleach. 

“Complacency  is  killing  people,”  said 
Dr.  Beny  Primm,  chairman  emeritus  of 
the  minority  AIDS  council.  “HIV/AIDS 
remain  a real  and  growing  danger  in  our 
own  backyard.” 

Some  Black  politicians  and  civil  rights 
leaders  across  the  country  have  embraced 
the  study  as  a call  to  action.  U.S.  Rep.  Bar- 
bara Lee,  D-Oakland  California  declared, 
“The  fact  is  that  this  administration  and 
the  Republican  Congress  have  never  paid 
much  attention  to  the  needs  of  African 
American  or  minority  communities  when 
it  comes  to  fighting  AIDS,  and  you  can  bet 
we  are  going  to  work  to  change  that  in  the 
new  Congress.” 

In  its  five-point  proposal  the  Fullilove 
study  outlined  what  it  found  to  be  the 
primary  determinants  for  the  continued 
spread  of  AIDS  in  the  black  community. 
These  included:  1)  the  need  for  more  af- 
fordable housing;  2)  the  marginalization 
of  gay  black  men;  3)  the  need  for  routine 
testing  and  early  detection  of  HIV;  4)  to 


On  February  15,  2006,  a federal 
jury  in  California  awarded  $18 
million  to  a man  who  was  wrongly  charged 
with  sexual  assault  of  a child  and  impris- 
oned for  10  months. 

During  his  false  imprisonment  in 
the  Los  Angeles  County  Jail,  Ramirez, 
26,  was  spat  on  by  deputies  and  urinated 
on  by  prisoners.  He  also  developed  high 
blood  pressure. 

Ramirez  was  released  after  the  trial 
court  found  him  “factually  innocent.” 
He  sued  LA  County,  the  LA  Sheriff’s 
Department,  and  the  police  officer  that 
conducted  the  investigation  claiming 
malicious  prosecution,  false  arrest,  and 
unconstitutional  search.  Ramirez  specifi- 
cally alleged  the  officer  lacked  probable 
cause  to  arrest  him,  failed  to  investigate 
exculpatory  evidence — which  they  didn’t 
turn  over  to  the  defense  until  just  before 
trial.  Suit  was  brought  in  the  U.S.  Dis- 
trict Court  for  the  Central  District  of 


reduce  the  impact  of  incarceration  as  a 
driver  of  new  HIV  infections;  and  5)  the 
expansion  of  drug  treatment  centers  and 
recovery  prevention  programs. 

While  the  study  did  not  specifically 
espouse  the  latter  as  an  alternative  to 
incarceration  its  implementation  would 
likely  have  that  effect. 

Apart  from  HIV/AIDS  alarming  data 
also  emerged  regarding  TB  and  hepati- 
tis-C.  A 2005  study  of  the  national  TB 
surveillance  system  covering  the  decade 
between  1993  and  2003  showed  that, 
compared  with  an  infection  rate  of  6.7  per 
100,000  in  society  at  large,  federal  prisons 
averaged  an  infection  rate  of  29.4  and  state 
prisons  averaged  24.2  cases  per  100,000. 

“The  intersection  of  drugs,  HIV/ 
AIDS,  hepatitis-C  and  TB  is  particularly 
alarming,”  reads  the  report. 

It  should  be  noted  that,  in  spite  of  the 
disproportionate  representation  of  HIV  in 
prisons,  90  percent  of  all  new  infections 
occur  outside  prison  walls.  But  as  in  all 
matters  that  touch  its  doorstep,  prison  has 
a way  of  making  matters  worse.  P 

Sources:  San  Francisco  Chronicle,  ‘ African 
Americans,  Health  Disparities  and  HIVI 
AIDS”  Report. 


California. 

Before  his  arrest  Ramirez  was  a 
teacher  earning  about  $50,000  a year.  Fol- 
lowing his  release,  however,  Ramirez  was 
unemployed  for  three  years  before  finding 
another  teaching  position.  He  conse- 
quently sought  $300,000  in  lost  wages. 
At  trial  the  jury  sided  with  Ramirez  and 
awarded  him  a total  of  $18  million. 

Ramirez’s  experts  included  Roger  A. 
Clark  of  Santee,  California  (police  prac- 
tices and  procedures),  Robert  Wunderlich 
(economics),  Lynda  Larson  (private  in- 
vestigation), Richard  Romanoff  (forensic 
psychology),  and  Walter  Greenberg  (psy- 
chology), all  of  Los  Angeles. 

Ramirez  was  represented  by  Califor- 
nia attorneys  Michael  Olecki  of  Santa 
Monica,  Michael  Artan  of  Los  Angeles, 
and  Michael  D.  Sobel  of  Beverly  Hills. 
See:  Ramirez  v.  Los  Angeles  County 
Sheriff’s  Office,  USDC  CD  CA,  Case  No. 
2:04-cv-06102.  ¥\ 
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New  York  Prisoner  Awarded  $190,000  For 
Improperly  Treated  Knee  Injury 


On  June  6, 2006,  a court  of  claims 
in  White  Plains,  New  York, 
awarded  $190,000  to  a state  prisoner 
who  claimed  prison  staff  was  medically 
negligent  in  their  treatment  of  his  knee 
injury,  thus  causing  him  to  undergo  an 
unnecessary  surgery  and  adding  to  his 
pain  and  suffering. 

Claimant  John  Simmons,  37,  felt 
his  knees  buckle  while  exercising  on  the 
recreation  yard  of  the  Sing  Sing  Cor- 
rectional Facility  on  January  3,  1999. 
ffe  was  seen  in  the  prison  infirmary  and 
then  transported  to  St.  Agnes  Hospital 
where  doctors  prescribed  him  drugs  and 
crutches.  The  examination  report  stated 
Simmons  should  see  an  orthopedist  within 
a week.  Simmons  returned  to  the  prison 
infirmary  many  times,  and  a physician 
assistant  there  twice  requested  an  ortho- 
pedists appointment  for  him. 

Some  time  later,  during  an  unrelated 
hospitalization  for  tuberculosis,  Simmons 
saw  an  orthopedist  and  an  MRI  was  or- 
dered. It  did  not  show  a torn  meniscus. 
Simmons’  pain  continued  and  he  was 


finally  seen  by  an  orthopedist  that  con- 
tracted with  the  state.  That  orthopedist, 
without  reviewing  the  previous  MRI, 
diagnosed  a torn  meniscus  and  operated 
to  repair  it.  He  later  ordered  an  MRI, 
diagnosed  a ruptured  quadriceps,  and 
recommended  another  surgery.  Simmons 
refused. 

Simmons  sued  the  State  of  New  York 
claiming  that  the  medical  staff's  failure 
to  timely  diagnose  and  treat  his  ruptured 
quadriceps  constituted  medical  neglect. 
Expert  orthopedists  for  both  parties 
testified  that  the  delay  in  follow  up  care 
and  the  medical  contractor’s  failure  to 
review  the  earlier  MRI  deviated  from  the 
standard  of  care.  Simmons  specifically 
contended  that  the  treatment  and  delayed 
diagnosis  caused  him  permanent  harm. 
His  expert  orthopedist  testified  that  he 
cannot  run,  has  an  atrophied  right  thigh 
muscle,  walks  with  a limp,  and  suffers 
pain. 

Judge  Terry  Jane  Ruderman  found 
that  the  state  was  negligent  in  failing  to 
send  Simmons  for  a follow  up  and  in 


failing  to  obtain  the  results  of  the  initial 
MRI  before  examining  Simmons.  Rud- 
erman further  concluded  that  the  state 
was  at  least  partially  negligent  given  the 
orthopedist’s  testimony  that  he  would  not 
have  operated  for  a torn  meniscus  if  he 
had  seen  the  first  MRI. 

Ruderman  noted  that  even  with 
Simmons’  refusal  as  to  the  second  sur- 
gery, his  prognosis  was  very  good.  She 
concluded  the  state  and  Simmons  were 
equally  liable  and  awarded  him  a total 
of  $190,000-$140,000  for  past  pain  and 
suffering  and  $50,000  for  future  pain 
and  suffering.  Thus,  Simmons  actual 
award,  after  a 50%  reduction,  amounted 
to  $95,000. 

Simmons  was  represented  by  Howard 
B.  Sherman  of  Nishman,  Panken,  Bester- 
man,  Winer,  Becker,  & Sherman  in  New 
York,  New  York.  Orthopedic  surgeon 
Hervey  S.  Sicherman,  M.d.  of  Wayne, 
NJ,  provided  expert  testimony  for  Sim- 
mons. See:  Simmons  v.  State  of  New  York, 
White  Plains  Court  of  Claims,  Case  No. 
101023.  P 
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Six  Florida  Federal  Prison  Guards  Convicted, 
Sentenced  On  Rape  and  Corruption  Charges 


Five  former  prison  guards  convicted 
in  federal  court  on  criminal  charges 
stemming  from  a sex-for-contraband  scan- 
dal at  the  Federal  Correctional  Institute 
(FCI)  in  Tallahassee,  Florida  have  been 
sentenced;  four  received  prison  terms. 

When  federal  agents  arrived  at  FCI 
Tallahassee  on  June  21,  2006,  they  ex- 
pected to  quietly  arrest  six  federal  prison 
guards  on  charges  related  to  their  having 
sex  with  female  prisoners  at  the  facility, 
usually  in  exchange  for  contraband  such 
as  jewelry,  free-world  bras,  gum,  perfume, 
makeup  and  cigars.  Another  aspect  of  the 
scheme  involved  prisoners’  relatives  mail- 
ing money  orders  to  the  guards  to  pay  for 
the  contraband.  The  guards  listened  in  on 
the  prisoners’  phone  calls  and  threatened 
any  who  tried  to  reveal  the  conspiracy. 

Instead  of  an  uneventful  arrest,  how- 
ever, the  federal  agents  became  embroiled 
in  a gun  battle  with  one  of  the  guards, 
Ralph  Hill,  who  had  smuggled  a personal 
firearm  into  the  prison.  The  gunfire  left 
Hill  and  Special  Agent  William  Sentner 
dead  and  a prison  lieutenant  wounded. 
[See:  FLA  Oct.  2006,  pp.  12-13]. 

Five  other  guards,  Gregory  Dixon, 
Alan  Moore,  E.  Lavon  Spence,  Alfred 
Barnes  and  Vincent  Johnson,  were  ar- 
rested. Johnson,  Barnes  and  Spence 
pleaded  guilty  to  mail  fraud  on  September 
6,  14  and  October  3,  2006,  respectively. 
Spence  and  Barnes  also  admitted  to  hav- 
ing sex  with  prisoners  in  exchange  for 
contraband,  while  Johnson  claimed  he 
only  pressured  a prisoner  not  to  cooperate 
with  investigators. 

On  November  3,  2006,  Dixon  was 
convicted  by  a jury  on  three  counts  of 
bribery  and  conspiracy  to  accept  illegal 
gratuities.  The  same  jury  convicted  Moore 
of  tampering  with  a witness,  conspiracy 
to  accept  illegal  gratuities  and  accepting 
an  illegal  gratuity. 

During  the  trial,  U.S.  District  Judge 
Robert  Hinkle  dismissed  the  most  serious 
charges  against  Moore  and  Dixon,  and 
the  jury  acquitted  both  of  conspiracy  to 
commit  bribery. 

The  deadly  events  of  June  21,  2006 
led  to  the  installation  of  metal  detectors 
at  FCI  Tallahassee  that  guards  must 
now  pass  through  an  X-ray  machine  to 
screen  their  bags.  Any  searching  of  fed- 
eral prison  guards  had  previously  been 
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by  Matthew  T.  Clarke 

strongly  resisted  by  the  guards’  union, 
which  still  opposes  searching  guards  for 
contraband. 

Dan  Bethea  - a Council  of  Prison 
Locals  representative  for  the  union  with 
about  33,000  federal  prison  employees  as 
members  - said  that  the  problems  at  FCI 
Tallahassee  were  no  worse  than  those 
at  any  other  federal  prison.  He  may  be 
right;  as  of  March  31,  2007,  the  U.S. 
Dept,  of  Justice  was  investigating  254 
cases  involving  bribery,  sexual  abuse  and 
other  misconduct  by  federal  prison  guards 
nationwide. 

It  is  a federal  crime  punishable  by  up  to 
fifteen  years  in  prison  for  a federal  guard  to 
have  sex  with  a prisoner.  However,  as  previ- 
ously reported  in  PLN,  federal  prosecutors 
rarely  hie  felony  charges  against  federal 
prison  guards  who  rape  the  prisoners  in 
their  custody.  Consent  is  not  a defense.  In 
this  case,  the  mail  fraud  and  bribery-related 
charges  were  apparently  more  severe  than 
those  involving  the  sexual  abuse  of  prison- 
ers under  the  guards’  supervision,  which 
were  only  misdemeanors  at  the  time  the 
offenses  occurred. 

Women  prisoners  were  first  held 
at  FCI  Tallahassee  in  1996.  Reports  of 
guards  having  sex  with  female  prisoners, 
guards  raping  prisoners  and  sexual  harass- 
ment by  male  guards  of  prisoners  and 


A California  state  prisoner  be- 
ing transferred  in  109-degree 
weather  from  a Central  Valley  prison  to 
a remote  desert  facility  baked  to  death  in 
the  back  of  a transport  van  after  the  air 
conditioning  in  the  passenger  section  of 
the  vehicle  broke  down  and  the  transport 
guards  got  lost  for  five  hours. 

Quadriplegic  Jonathan  Jerome  Smith, 
32,  and  a paraplegic  prisoner  were  being 
transferred  from  the  Substance  Abuse  Treat- 
ment Facility  in  Corcoran  to  Centinela  State 
Prison  on  August  21 , 2006.  The  two  guards 
driving  their  van  and  two  more  guards  in  a 
chase  car  got  lost,  turning  the  six-hour  ride 
into  an  eleven-hour  death  ride.  When  they 
finally  arrived  at  Centinela,  Smith  was  in  a 
coma  with  blood  pressure  down  to  60/30. 
He  was  taken  to  a hospital  where  he  died 
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female  guards  were  numerous  and  publicly 
go  back  as  far  as  2002.  Unfortunately, 
such  complaints  were  largely  ignored 
and  rarely  investigated.  Adele  Ridolf,  a 
former  prisoner  who  spent  several  years  at 
the  facility  and  who  tried  to  report  abuse, 
said  prison  officials  “brushed  everything 
under  the  carpet.” 

The  five  former  FCI  Tallahassee  guards 
were  sentenced  in  January  and  February 
2007;  all  received  one  year  in  prison  and 
three  years  probation  except  for  Spence,  who 
had  suffered  a stroke  and  was  sentenced  to 
a year  of  home  detention  and  three  years 
probation.  Barnes,  Johnson  and  Dixon  are 
currently  serving  time  in  federal  prison; 
Moore,  who  proclaimed  his  innocence,  is 
free  on  bond  pending  an  appeal. 

Moore’s  attorney,  Robert  Harper,  Sr., 
said  “This  was  not  a unique  prosecution,” 
and,  referring  to  the  sexual  abuse  of  pris- 
oners, stated,  “The  underlying  conduct  is 
something  we’ve  seen  before.”  Unfortu- 
nately he’s  correct  - and  absent  serious 
investigations  and  aggressive  prosecutions 
of  abusive  prison  guards,  it’s  something 
we’ll  see  again. 

Sources:  Tallahassee  Democrat,  bad- 
copnews.com,  Miami  Herald,  Associated 
Press,  msnbc.com,  www.sptimes.com,  Or- 
lando Sentinel 


two  weeks  later  on  September  5. 

State  corrections  officials  are  conduct- 
ing a criminal  probe,  although  unnamed 
sources  said  the  guards  simply  got  lost 
and  didn’t  drive  anywhere  they  shouldn’t 
have.  “They  were  calling  for  directions, 
they  stopped  and  got  water,”  said  CDCR 
spokesman  Terry  Thornton.  The  guards  at 
one  point  said  they  checked  on  the  prison- 
ers, who  stated  they  were  OK.  The  guards 
involved  were  reassigned  to  other  duties 
pending  the  outcome  of  the  investigation. 

Prison  Law  Office  attorney  and  pris- 
oner advocate  Steve  Fama  asked,  “Why 
wasn’t  a nurse  along?  Maybe  there  should 
be  some  rules  requiring  that.” 

Federally-appointed  healthcare  Re- 
ceiver Robert  Sillen  classified  the  incident  as 
yet  another  case  of  incompetence  in  medical 
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Quadriplegic  California  Prisoner  Baked 
to  Death  in  Transport  Van 


care,  and  immediately  stripped  the  doctor 
who  ordered  Smith’s  transfer  of  authority  to 
make  similar  decisions.  That  doctor  joins  40 
others  in  the  California  prison  system  who 
have  similarly  been  placed  on  leave  pending 
investigations  into  improper  conduct. 

Still,  Sillen  put  the  ultimate  blame  on 
state  leaders  whose  policies  had  caused  un- 
constitutional overcrowding  in  the  prison 


system.  “All  of  the  ills  that  people  see  here 
have  been  encouraged,  aided,  abetted  and 
enabled  by  the  body  politic,”  he  declared. 

In  another  recent  incident,  a Baldwin 
County,  Alabama  Sheriff’s  deputy,  David 
L.  Brown,  40,  was  fired  after  leaving  a 
prisoner  inside  a van  in  hot  weather  for 
an  hour.  He  was  attending  a sexual  ha- 
rassment training  class  at  the  jail  at  the 


time,  but  may  have  had  ulterior  motives. 
The  handcuffed  female  prisoner  he  left 
locked  inside  the  transport  van,  with  the 
windows  closed,  had  been  charged  with 
reckless  endangerment  for  leaving  her 
child  unattended  in  a car.  P 

Sources:  San  Francisco  Chronicle,  www. 
wsbtv.  com 


Shackling  at  California  Jury  Trial,  Without  Justifying 
Need,  Is  Reversible  Error 


A California  state  prisoner  who 
was  convicted  of  possessing 
drugs  in  his  cell  had  his  jury  conviction 
reversed  because  the  trial  court  had  not 
determined  the  necessity  of  his  being  tried 
in  chains  and  prison  garb. 

Melvin  Simmons,  while  incarcer- 
ated at  Salinas  Valley  State  Prison,  was 
convicted  by  a jury  and  sentenced  to 
six  years  for  possession  of  a controlled 
substance.  The  charge  was  sending 
marijuana  to  a cell  on  another  tier  via 
a “fish  line.”  His  principal  contention 
on  appeal  was  that  he  was  prejudiced 
by  his  appearance  at  trial  in  restraints 
and  prison  garb,  in  plain  view  of  the 
jury.  While  his  attorney  never  moved 
for  Simmons’  being  totally  unrestrained, 
he  did  ask  that  Simmons  have  one  hand 
freed.  The  appellate  court  held  that 
this  request  was  sufficient  to  preserve 
the  issue  on  appeal  that  the  trial  court 
then  had  a duty  to  make  a documented 
determination  that  restraints  and  prison 
garb  were  necessary  and  justified. 

Even  though  the  jury  acquitted  Sim- 
mons of  a second  related  charge,  arguably 
proving  that  they  obeyed  the  court’s  in- 
struction not  to  be  swayed  by  his  being 
in  restraints,  their  conviction  hinged  on 
“weak”  evidence.  Being  shackled  when 
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testifying  in  his  own  defense  could  well 
have  adversely  influenced  Simmons’ 
mental  processes,  thus  “prejudicially 
affecting  his  con- 
stitutional rights 
of  defense”  (citing 
People  v.  Mar,  28 
Cal. 4th  1201,  1219 
(2002)). 

The  appellate 
court  concluded, 

“We  strongly  ad- 
monish the  trial 
court  that  shackling 
decisions  must  be 
made  on  the  record 
and  on  the  basis 
of  demonstrated, 
particularized 
necessity.”  The 
conviction  was 
reversed,  leaving 
Simmons  subject  to 
retrial.  See:  People 


v.  Simmons,  48  Cal.Rptr.3d  857  (Cal. 
App.  6 Dist.  2006),  ordered  not  to  be 
published  (Jan.  3,  2007). 
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Texas  Prison  System  Faces  Critical 
Guard  Shortage 

by  Matthew  T.  Clarke 


The  Texas  Department  of  Criminal 
Justice  (TDCJ)  is  understaffed  by 
3,152  guards,  a 12%  deficit  compared  to 
full  staffing.  The  shortage  has  grown  each 
year  from  an  average  of  8.5%  in  2004. 
Some  prison  units  have  very  large  staff- 
ing shortfalls,  including  Dalhart  (37%), 
Smith  (33%),  Coffield  (31%),  Beta  (31%) 
and  Ferguson  (28%).  The  TDCJ  guard 
shortage  is  the  highest  of  any  prison  sys- 
tem in  the  country;  it  compares  with  9% 
in  California,  4%  in  Florida  and  under 
1%  in  New  York. 

Experts  claim  the  shortage  is  caused 
by  poor  pay  and  the  rural  location  of 
some  prisons,  which  make  it  difficult  to 
call  on  the  large  labor  pools  available  in 
cities.  While  this  may  explain  the  difficulty 
that  TDCJ  has  in  recruiting  new  hires, 
interviews  with  numerous  TDCJ  guards 
who  quit  have  revealed  that  the  most  cited 
reason  for  leaving  was  supervisors’  poor 
management  skills. 

TDCJ’s  guard  turnover  rate  was  24% 
in  2006;  30,000  guards  have  been  hired 
since  2001,  but  31,000  have  left  TDCJ 
during  that  same  time  period.  Halving  the 
turnover  rate  would  eliminate  the  guard 
staffing  shortage  in  a single  year. 

Some  Texas  legislators  expressed  con- 
cerns that  the  lack  of  full  prison  staffing 
represented  a safety  problem. 

“There  is  a public  safety  issue  with 
the  shortage,”  stated  Sen.  John  Whitmire, 
D-Houston,  Chair  of  the  Criminal  Justice 
Committee.  “I’m  told  when  you  need  two 
guards,  you’ve  got  one,  and  sometimes  you 
have  none.  It  means  that  the  public  is  at 
risk  of  a breakout.  It  means  you  endanger 
[guards]  and  you  potentially  endanger  in- 
mates.” 

TDCJ  denies  any  safety  issue  exists, 
claiming  that  guards  working  voluntary 
overtime  and  the  elimination  of  “nones- 
sential” positions  such  as  craft  shop  and 
recreation  allow  all  critical  areas  to  be 
staffed.  This  ignores  the  fact  that  staff 
who  work  overtime  get  tired  and  make 
mistakes,  according  to  Floyd  Smith,  a 
21 -year  TDCJ  veteran  and  second  vice- 
president  of  the  Corrections  Association 
of  Texas  (CAT).  Pulling  a double  shift 
at  most  Texas  prisons  means  working 
24  hours  straight.  Also  ignored  is  the 
fact  that  a prison  system  stretched  to 


its  limits  has  no  slack  to  compensate 
for  illness  among  its  staff  members.  A 
total  of  6,257  guards,  about  27%  of  the 
TDCJ’s  23,163  guard  workforce,  worked 
an  average  of  25.2  overtime  hours  in 
February  2007. 

Overtime  cannot  cure  insufficient 
staffing  according  to  Jay  Hightower,  a 
15 -year  TDCJ  veteran  and  CAT  vice-pres- 
ident. “Fatigue  is  going  to  come  into  play 
as  long  as  you  continue  to  work  people 
long  hours.  The  fact  is,  you  have  units 
that  are  drastically,  dangerously  short. 
That  should  be  a concern  to  everyone. 
That  should  be  a concern  to  legislators 
who  pass  bills.” 

Some  legislators,  joined  by  Lt.  Gov- 
ernor David  Dewhurst  and  the  TDCJ, 
have  called  for  new  prison  construction 
to  forestall  a predicted  prison  crowding 
crisis.  The  Texas  prison  system  is  projected 
to  have  17,000  more  prisoners  than  cur- 
rently available  beds  by  2012.  Lawmakers 
have  already  allocated  $273  million  for 
new  prison  construction  in  a state  budget 
that  was  approved  by  Gov.  Rick  Perry  in 
June  2007. 

“If  you  can’t  staff  the  ones  you  have 
now,  I don’t  see  how  building  a prison  is 
going  to  help  us  much,”  said  State  Rep. 
Warren  Chisum,  R-Pampa,  Chair  of  the 
Appropriations  Committee. 

“How  can  you  build  them  if  you’ve 
got  a [staff]  shortage?  ...  For  those  who 
advocate  building  more  prisons,  politically 
it  sounds  great,  but  in  terms  of  public 
safety  and  management,  building  prisons 
does  not  address  that,”  added  State  Rep. 
Sylvester  Turner,  D-Houston.  Marc  Levin, 
of  the  Texas  Public  Policy  Foundation, 
agreed.  “The  big  issue  is  that  we’re  3,000 
prison  guards  short,  so  there’s  no  way  to 
staff  these  new  prisons,”  he  said. 

Perhaps  Dewhurst  and  company 
believe  in  a prison  “Field  of  Dreams”: 
They  need  only  build  prisons  and  the  staff 
will  come.  However,  past  experiences  with 
Texas’  attempt  to  build  its  way  out  of  a 
prison  overcrowding  crisis  proved  only 
that  when  you  build  more  prisons,  courts 
will  fill  them  with  more  prisoners. 

Sources:  Houston  Chronicle,  Ft.  Worth 
Star-Telegram,  Texas  Observer,  personal 
interviews 
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Illinois  Jail  Prisoner  Dies  from  Dental  Infection 


A25-year-old  prisoner  at  the 
Peoria  County  Jail  died  from 
an  infection  in  his  gums  that  spread 
throughout  his  body,  causing  multiple- 
organ  failure. 

Jeremy  L.  Baksai  had  been  in  the 
Peoria  jail  since  November  2006,  awaiting 
an  April  30, 2007  trial  on  robbery  charges. 
He  was  physically  fit  but  suffered  from 
chronic  diseased  teeth  and  gums.  The 
young  father  of  two  had  been  suffering 
from  a sore  throat  and  fever  for  over  a 
week. 


As  his  symptoms  worsened  he  was 
moved  to  the  jail’s  medical  unit  and  given 
antibiotics.  On  March  20,  2007  he  was 
found  motionless  in  his  cell.  Paramed- 
ics rushed  him  to  the  hospital,  where 
he  was  pronounced  dead.  “They  should 
have  helped  him  more  and  my  brother 
would  still  be  alive,”  lamented  his  sister, 
Annamaria  Barrett.  Culture  tests  were 
ordered  to  determine  the  precise  infection 
that  killed  Baksai. 

Prisoners  who  suffer  from  serious 
dental  infections  should  seek  immediate 


attention;  ongoing  dental  infections  can 
also  lead  to  cardiovascular  disease. 

Three  other  prisoners  have  died  at 
the  Peoria  County  Jail  in  the  past  year 
- Bruce  B.  Nicholson,  36,  hanged  himself 
with  bed  sheets  on  July  5, 2006;  Dennis  P. 
Lane,  35,  died  in  a holding  cell  on  Sept. 
30,  2006  after  swallowing  eight  small 
bags  of  cocaine;  and  47-year-old  Merrel 
Kern  had  a fatal  heart  attack  on  March 
28,  2007.  FJ 

Sources:  Peoria  Journal  Star,  WYZZ-TV 


Torture  vs  Other  Cruel , Inhuman , and  Degrading  Treatment  — Is  the 
Distinction  Real  or  Apparent ?,  by  Metin  Basoglu,  MD,  PhD  et  al., 
Arch  Gen  Psychiatry  Vol.  64,  pp.277-284,  March  2007 


Motivated  by  recent  reports  of 
U.S.  human  rights  abuses  in 
military  prisons,  the  three  psychiatrist 
authors  studied  ill  treatment  during 
captivity,  including  psychological  ma- 
nipulations, humiliating  treatment  and 
forced  stress  situations,  and  upon  finding 
them  indistinguishable  from  torture  as  to 
associated  distress  and  uncontrollability, 
recommended  prohibition  of  such  prac- 
tices by  international  law. 

The  authors  set  out  to  distinguish 
between  torture  and  various  other  forms 
of  ill  treatment  during  captivity  as  to 
their  relative  psychological  impact.  They 
studied  279  survivors  of  war  trauma  from 
Bosnia,  Croatia  and  Serbia.  The  target 
group  was  selected  evenly  from  combat 
veterans,  torture  survivors,  refugees, 
displaced  people  and  NATO  bombing 
victims.  The  measure  tools  used  were  the 
DSM-IV[ standard  psychiatric  evaluation 
manual]  scales  for  post-traumatic  stress 
disorder  and  war/torture  survivors.  The 
principal  results  were  that  the  effects  of 
psychological  manipulations,  humiliating 
treatment,  exposure  to  aversive  envi- 
ronmental conditions  and  forced  stress 
positions  showed  much  the  same  results 
observed  with  torture  victims. 

The  study  defined  the  abusive  prison 
treatment  as  blindfolding,  hooding,  forced 
nudity,  isolation,  forced  standing,  rope 
bondage,  deprivation  (e.g.,  sleep,  light, 
water,  food  or  medical  care),  and  treatment 
designed  to  create  fear,  terror  or  helpless- 
ness. By  comparison,  it  defined  torture  as 
acts  inflicting  severe  mental  pain  or  suffer- 
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Reviewed  by  John  E.  Dannenberg 

ing  and  prolonged  mental  harm.  Examples 
here  included  Palestinian  hanging  (i.e.,  by 
wrists  bound  behind  back),  suffocation, 
electric  shock,  beating  of  the  soles  of  the 
feet,  stretching,  beating,  hanging  by  hands 
or  feet,  needles  under  finger  and  toe  nails, 
cupped  hand  beating  of  ears,  and  pulling 
by  hair. 

In  general,  the 
study  found  that  the 
severity  of  psycho- 
logical damage  was 
proportional  to  the 
amount  of  physi- 
cal pain  one  was 
subjected  to.  Since 
physical  torture  is 
prohibited  by  the 
Geneva  Convention, 
but  “interrogation” 
is  not,  the  ques- 
tion was  whether 
so-called  “interro- 
gation techniques” 
crossed  the  bound- 
ary of  prohibited 
torturous  acts.  A 
total  of  21  psychia- 
trists participated  in 
the  study,  conduct- 
ing interviews  over  a 
two-year  period. 

An  important 
result  was  that  the 
long  term  effects  of 
physical  torture  and 
of  other  psycholog- 
ical mistreatment 
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were  the  same.  This  lead  to  the  recom- 
mendation that  since  such  long  term 
damage  from  torture  has  long  been  pro- 
hibited by  international  convention,  the 
equally-harmful  practices  of  psychologi- 
cal “interrogation”  mistreatment  should 
likewise  be  banned. 
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PRINTING  FROM  THE  INTERNET: 
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Finally  an  affordable  service 
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request  printouts  from  the 
Internet. 

All  services  are  payable  by  check,  money  order  or 
books  of  U.S.  postage  stamps. 

Send  a self  addressed,  stamped  envelope  for  a 
copy  of  our  Terms  and  Conditions  and  an 
application  for  services  to: 

•jj 

■ Leonard’s  Mom  Enterprises® 

1 PO  Box  5415  • Apache  Junction,  AZ  85278 

www.leonardsmomenterprises.com 
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Breaking  the  Prison  Habit 


Changin’  Your  Game  Plan:  How  To  Use 
Incarceration  As  A Stepping  Stone  For 
Success  (Self-published:  Big  Mouth  Street 
Media,  2006)  pp.234]  $14.99 

This  writer  usually  does  reviews 
for  political  books,  or  ones  which 
address  the  controversial  or  newsworthy 
events  of  the  day. 

I will  break  that  usual  trend  to  review 
a book  written,  edited  and  self-published 
by  a remarkable  man:  Randy  Kearse,  au- 
thor of  Changin'  Your  Game  Plan. 

This  book  will  never  be  reviewed  in 
the  New  York  Review  of  Books,  the  New 
York  Times  Book  Review,  or  the  London 
Literary  Review.  And  that’s  not  only  be- 
cause it’s  self-published.  The  reason  has 
more  to  do  with  the  intended  readers  of 
this  work:  prisoners,  especially  Black  men 
in  prison. 

Kearse  writes  to  them,  not  to  pontifi- 
cate, nor  to  preach,  but  to  share  his  own 
harrowing  life  story,  and  his  climb  out  of 
the  abyss,  not  merely  of  prison,  but  of  the 
mindset  that  led  him  there,  and  which  con- 
tinues to  lead  others  to  the  pits  of  hell. 

He  grew  up  in  a good  home,  with 
parents  who  loved  and  cared  for  him,  and 
did  well  in  school  (other  than  being  bored 
to  death). 

The  lure  of  the  streets  called  to  him, 
and  he  answered,  finding  endless  excite- 
ment, a lucrative  (albeit  short-lived)  career 
in  the  (shall  we  say— unofficial  pharma- 
ceutical industry?)--drug  dealing,  which 
led  him  into  a life  of  excess,  of  madness, 
and  finally  prison. 

He  tells  the  tale  not  just  of  his  falling, 
but  of  his  rise,  his  rebirth  in  prison,  and  his 
ability  to  question  his  earlier  beliefs,  which 
did  not  see  him  nor  the  vision  he  wanted 
to  have  of  himself,  his  community,  or  the 
young  who  are  to  inherit  this  world. 

In  a series  of  essays,  Kearse  addresses 
issues  of  prison  life  and  culture  with  a 
rawness  and  truth  that  can  only  be  called 
refreshing.  I found  myself  reading  things 
that  I told  friends  just  recently,  in  words 
that  could’ve  been  my  own. 

In  an  essay  called,  Playing  the  so- 
called  game,  Kearse  writes: 

“We’re  the  only  culture  on  this  planet 
that  accepts  prison  as  a [rite]  of  passage. 
We  feel  like  we  did  something  special 
when  we  come  home  from  the  jail  house. 
We  walk  around  like  we  accomplished 
something  and  that’s  not  how  it’s  sup- 
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Book  Review  by  Mumia  Abu- Jamal 

posed  to  be.  We  use  the  term  ‘I  just  came 
home,’  like  we  were  off  on  some  world 
adventure.”  [p.44] 

Years  ago,  while  rapping  with  a young 
fellow  who  got  caught  up  in  the  drug 
business,  he  began  telling  me  about  the 
hours  he  worked  on  the  comer,  or  keeping 
his  workers  in  line.  I was,  quite  frankly, 
dumb-founded.  He  worked  significantly 
harder  than  any  “square”  ever  did;  he  told 
of  pulling  20,  or  40-hour  shifts,  stopping 
at  home  only  to  eat,  or  sometimes  not 
even  that.  I thought  of  him,  when  I read 
Kearse ’s  take  on  the  incredible  work  ethic 
of  drug  dealers: 

“When  we’re  on  the  streets  doing  our 
illegal  grind  we  were  workaholics  to  the 
fifth  power.  Sometimes  we’d  stay  out  on 
the  block  from  sun  up  to  sun  down.  We 
didn’t  wanna  miss  a dime.  When  we  made 
it  big  in  the  drug  trade,  we  put  dudes  out 
on  the  strip  for  us,  from  sun  up  to  sun 
down.  Sometimes  we’d  he  hustlin’  so  hard 
we  wouldn’t  even  take  a shower  when  we 
finally  hit  the  crib.  We’d  get  a call  early 
in  the  morning  and  be  right  out.  We  put 
money  in  front  of  everything  and  every- 
one.” P.108 

Kearse ’s  words  reminded  me  of  Huey 
P.  Newton’s  observation  that  street  hus- 
tlers and  other  assorted  criminals  were 


Alabama:  On  May  7,  2007,  Leigh 
Ann  Cochran,  33,  a guard  at  the  Houston 
county  jail,  was  arrested  and  charged  with 
having  sexual  contact  with  at  least  one 
prisoner  and  buying  unspecified  contra- 
band for  several  others. 

California:  On  March  8,  2007,  Jack 
Boerner,  43,  a guard  at  the  Salinas  State 
valley  Prison  in  Soledad  was  arrested  on 
charges  he  raped  a juvenile  female  of  an 
unspecified  age. 

Colorado:  On  July  12,  2007,  20 
unidentified  soldiers  parachuted  into  a 
cornfield  on  the  grounds  of  the  Fremont 
Correctional  Facility  after  missing  their 
landing  zone  at  the  Fremont  county  air- 
port. The  soldiers  claimed  they  were  with 
the  Department  of  Defense  but  refused 
to  tell  prison  employees  which  branch. 
The  soldiers  were  armed  with  rifles  and 
rubber  bullets. 

Florida:  On  May  7,  2007,  Collier 
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“illegitimate  capitalists”,  who  differed 
little  from  their  counterparts  working 
on  Wall  Street.  Think  of  this:  what’s  the 
difference  between  selling  illegal  drugs, 
and  legal  cigarettes?  (To  the  consumer, 
not  the  vendor;  for  we  know  that  one 
seller  goes  to  jail,  and  the  other  goes  to 
the  penthouse.) 

Changin’  Your  Game  Plan  isn’t  a po- 
litical book.  Nor  does  it  try  to  be.  It  is  a 
motivational  work,  addressed  to  men  and 
women  who  rarely  have  been  directly  ad- 
dressed (at  least  with  love).  For  this  reason 
alone,  it  is  worthy  of  regard. 

There  are  quite  a few  youngsters, 
especially  those  doing  their  first  bit,  who 
will  appreciate  these  words,  for  they  will 
pull  them  back  from  the  brink  of  madness 
to  the  road  less  traveled-that  of  familial 
and  communal  caring,  and  yes,  love. 

Kearse  has  said  good-bye  to  “the 
game”,  and  hopes,  with  this  work,  to  en- 
courage many  others  to  do  the  same. 

With  honesty  and  courage,  he  speaks 
to  another  way  out  from  the  dungeons. 

One  hopes  his  work  will  find  a recep- 
tive eye.  Copies  of  Changin’  Your  Game 
Plan  are  available  for  $15.99,  post  paid, 
from:  Positive  Urban  Literature,  118A 
Fulton  St.  # 329,  New  York,  NY  10038 
and  www.randykearse.com. 


county  jail  guard  Wayne  Lawson,  26, 
was  arrested  and  charged  with  forcing  a 
female  jail  prisoner  he  was  supervising  on 
a work  detail  to  perform  oral  sex. 

Florida:  On  May  9,  2007,  Sergeant 
Ramiro  Torrico,  an  employee  with  the 
Florida  Department  of  Corrections  at 
the  Dade  Correctional  Institute  was 
charged  with  felony  bribery  for  extorting 
a prisoner  for  $20,000  in  exchange  for 
protection  and  privileges. 

Greece:  On  April  23,  2007,  prisoners 
across  Greece  rioted  and  protested  the 
beating  of  anarchist  prisoner  Yiannis 
Dimitrakis  and  the  repression  of  his  fellow 
prisoners  who  protested  it.  The  rebellious 
prisoners  protested  overcrowding,  short 
recreation  times,  limited  access  to  water, 
regular  beatings  by  guards  and  electronic 
surveillance.  Some  prisoners  also  went  on 
food  strikes. 

Illinois:  On  May  10, 2007,  five  prison- 
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ers  in  the  maximum  security  section  of  the 
Cook  County  jail  in  Chicago  were  stabbed 
after  a dozen  prisoners  began  fighting  in 
a dayroom. 

Iowa:  On  March  12,  2007,  registered 
sex  offender  Robert  Putney  Jr.,  40,  killed 
himself  with  chemicals  in  a parked  car. 
Shortly  after  police  seized  his  home 
computer  as  part  of  a child  pornography 
investigation  Putney  told  police  he  would 
not  return  to  prison  where  he  had  served 
several  years  after  a 1992  child  sex  offense 
conviction. 

Kentucky:  On  April  6,  2007,  officials 
at  the  Kentucky  Correctional  and  Psychi- 
atric Center  in  LaGrange  received  a fax 
demanding  that  Timothy  Rouse,  19,  be 
released  immediately.  Rouse  had  been  at 
the  prison  for  a mental  evaluation  while 
awaiting  trial  on  charges  he  beat  an  elderly 
man.  Prison  officials  released  him  despite 
the  fact  that  the  fax:  contained  grammar 
errors,  was  not  on  a letterhead  and  had 
been  faxed  from  a local  grocery  store  and 
that  the  Kentucky  supreme  court  purport- 
edly “demanded”  Rouse’s  release.  Prison 
officials  caught  their  mistake  two  weeks 
later  and  on  April  19, 2007,  arrested  Rouse 
at  his  mother’s  house. 

Maryland:  On  March  7,  2007,  An- 


toine Hill,  46,  a guard  at  the  Cecil  County 
jail,  pleaded  guilty  to  fondling  a female  jail 
prisoner  in  his  custody.  As  part  of  the  plea 
bargain  prosecutors  dropped  several  other 
charges  against  him. 

Nevada:  On  December  28,  2006, 
Anthony  Beltran,  33,  a prisoner  con- 
victed of  various  charges  including  rape, 
kidnapping  ad  burglary,  was  stabbed 
to  death  by  another  prisoner  at  the  Ely 
State  Prison. 

New  Jersey:  On  May  7,  2007,  Karen 
Conlow,  35,  a guard  at  the  Southern 
State  Correctional  Facility  was  arrested 
and  charged  with  having  sex  with  four 
male  prisoners  in  the  living  unit  where 
she  worked,  but  not  at  the  same  time.  In 
addition  to  sending  and  receiving  love  let- 
ters with  the  four  prisoners  she  was  also 
accused  of  engaging  in  other  unlawful 
activity  which  included  sending  one  of 
the  prisoners  a money  order. 

Oregon:  On  April  20,  2007,  prison- 
ers in  the  Jackson  County  jail  allegedly 
flooded  the  facility  with  sewage.  The  jail 
has  had  sewage  flooding  problems  since 
1999.  Jail  workers  claim  that  prisoners 
cause  the  floods  by  draining  the  toilet 
pipes  so  they  can  shout  through  the  pipes 
and  speak  with  other  prisoners. 


South  Carolina:  On  March  8,  2007, 
Signeous  Green,  32,  a guard  at  the  Rich- 
land County  jail  was  arrested  and  charged 
with  assault  and  battery  for  taunting  and 
then  beating  a handcuffed  prisoner  he  had 
escorted  to  a court  hearing.  The  beating 
was  severe,  breaking  the  unidentified 
prisoners’  nose  and  requiring  medical  at- 
tention and  stitches. 

South  Carolina:  On  May  3,  2007, 
Brittany  Campbell,  19,  a prison  guard 
for  the  South  Carolina  Department  of 
Corrections  was  arrested  on  charges 
she  had  sex  with  a prisoner  at  the 
Kirkland  Correctional  Institution 
where  she  was  employed.  All  fifty 
states  criminalize  sex  between  prison- 
ers and  staff. 

Tennessee:  On  May  10,  Anthony 
Kelly,  48,  a California  state  prisoner 
transferred  to  a Corrections  Corporation 
of  America  prison  died  of  a heart  attack 
while  watching  20  other  transferred  pris- 
oners fight  in  a dayroom. 

Texas:  On  May  12,  2007,  Hector  Al- 
manza, 31,  a guard  at  a Geo  Corporation 
state  jail  in  San  Antonio  was  arrested  on 
charges  that  he  accepted  an  $800  bribe  to 
smuggle  an  ounce  of  black  tar  heroin  into 
the  jail  where  he  works. 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 
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JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 
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New  York  Discharge-Planning:  The  Term  “City  Jail” 
Includes  Mental  Health  “Forensic  Units” 


A unanimous  Appellate  Division 
of  the  New  York  Supreme 
Court  held  that  a class  action  settlement 
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Love  is  a Wonderful  Thing! 
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our  catalog  Free  of  charge! 
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agreement  obliging  discharge-planning 
for  “city  jail'’  prisoners  necessarily  in- 
cluded those  prisoners  who  were  isolated 
in  “secure  hospital  units”  or  “prison 
wards”  while  receiving  treatment  for 
mental  illnesses. 

The  City  of  New  York  had  tried 
to  weasel  out  of  providing  discharge- 
planning for  mentally  ill  prisoners  by 
construing  the  settlement-agreement  term 
“city  jail”  to  restrict  applicability  solely 
to  those  prisoners  who  were  in  mainline 
lockup  units.  The  Supreme  Court  below 
had  rejected  the  City’s  argument  that  the 
term  “city  jail”  was  ambiguous. 

The  Appellate  Division  construed 
New  York  City  Charter  § 623(1),  which 
invests  the  Correction  Commissioner 
with  the  “charge  and  management  of 
all  institutions  in  the  city,  including  all 
hospital  wards  therein  for  the  care  and 
custody  of  [prisoners]  ...  including  those 
requiring  psychiatric  ...  treatment,  except 
such  places  for  the  detention  of  prisoners 


as  are  placed  by  law  under  the  charge  of 
some  other  agency.”  The  class  settlement 
agreement  referred  to  “city  jail”  as  “a 
correctional  facility  operated  by  [the] 
Department  of  Correction.”  The  court 
interpreted  the  latter  narrower  definition 
as  not  reasonably  excluding  prisoners 
removed  to  secure  mental  health  wards. 
Although  the  settlement  agreement  did 
not  expressly  mention  “forensic  units,” 
the  court  observed  that  “ambiguity  does 
not  arise  from  silence,  but  from  what  [is] 
written  so  blindly  and  imperfectly  that  its 
meaning  is  doubtful.”  The  agreement’s 
narrower  use  of  the  term  “mental  health 
centers”  here  could  therefore  not  arguably 
lead  to  a conclusion  that  these  centers 
were  intended  to  be  excluded  from  the 
term  “city  jails.” 

Accordingly,  the  Appellate  Division 
affirmed  the  Supreme  Court.  See:  Brad 
H.  v.  City  of  New  York,  33  A.D.3d  301, 
822  N.Y.S.2d  245  (N.Y.A.D.  1 Dept. 

2006).  P 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 
CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safely  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  |_J 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  1__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  fonnat.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1 046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  LA I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
! (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
JTwo  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  ; 

! Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti- 

; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  1 

; of  vocabulary  and  identifies  informal  and  slang  words.  1 045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi-  I! 

: ness  and  computer  terms.  1033  |__| |; 

t 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LL 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  LL 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LL 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  I- 
ering  a training  or  education  transfer.  1053  LL 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  LL 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  infonnation  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  chug  testing.  1008  LL 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  103 1 LA 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 

punishment  & critiques  the  dehumanizing  prison  system.  1040  LA I 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  l__l 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  l__l 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  B0OK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 


Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  'counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change. " 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 


Print  Clearly: 

Name:  

Address:  

City:  State:  Zip: 

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 

Phone  - (248)  890-4720  Fax  - (248)  282-0569  Email  - DSHLM@comcast.net 
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PEN  PAL  HOOKUPS  FOR  PRISONERS 

Rated  #1  by  both  prisoners  and  Internet  users! 


Hke  lmde%  Ca  wlim  adve'iti&ipiy  fin  oven  five  tfewib! 

For  over  five  years  INMATE  CONNECTIONS  has  been  the  leader  in  online  prisoner  advertising.  Thousands  of  prisoners  have 
trusted  us  to  publish  their  home  pages  on  the  web  and  to  help  them  make  new  friends.  Our  high-profile,  high-volume  website  has 
been  featured  in  such  major  news  media  as  ABC,  CBS,  CNET,  CNN,  and  others.  We  receive  50,000  hits  each  day  from  search 
engines,  directories,  and  other  websites.  Our  strong  Internet  presence  combined  with  our  outstanding  customer  service,  user- 
friendly  website,  innovative  options,  and  total  email  forwarding  puts  us  ahead  of  the  competition  and  makes  us  the  first  choice  of 
prisoners  who  want  to  connect  with  the  world  online. 

"INMATE  CONNECTIONS  is  great!  I’ve  recommended  your  service  to  several  inmates  and  they’ve  all  reached  the  same 
conclusion.  It’s  unanimous!  Personally,  I’ve  had  the  pleasure  of  meeting  dozens  of  interesting  women  from  all  over  the  United 
States.  There  has  even  been  a few  from  overseas.  Your  response  rate  is  remarkable.  I’ve  received  mail  through  your  service  on  a 
regular  basis. - Patrick  Streater,  CA  inmate 

High  Response  Rate  - Fast  Publication  - Complimentary  Photo  Re-Touching  - Front  & Every  Page  Exposure 
Available  - Helpful  How-To  Brochure  Available  - Much  More!  - Write  & Discover  All  We  Have  To  Offer! 

Get  started  meeting  new  people  today!  Write  for  a free  brochure/application: 

INMATE  CONNECTIONS  LLC  465  NE  181st  #308  Dept.  PLN  Portland,  OR  97230-6660 

(Send  self-addressed,  stamped  envelope  or  .39-cent  stamp,  if  possible) 


website:  www.inmate-connections.com  - in  business  since  2001 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify  PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issues  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew  at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress!  PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  08/2007  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please  renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 
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Management  & Training  Corp.  Struggles  to  Maintain  Market  Share 


For-profit  private  prison  operator 
Management  & Training  Corpo- 
ration (MTC)  has  recently  lost  lucrative 
contracts  to  run  prisons  in  the  United 
States  and  Canada.  While  the  private 
prison  industry  is  dominated  by  indus- 
try giants  Corrections  Corporation  of 
America,  Geo  Corporation  and  Cornell 
Corrections,  a number  of  smaller  private 
prison  companies  hold  the  remaining 
20%  of  the  private  prison  “market”.  Not 
as  well  known  as  their  bigger  colleagues, 
nonetheless,  these  companies  suffer  the 
same  problems  and  shortcomings  of  their 
industry  as  a whole.  The  ongoing  con- 
solidation of  the  private  prison  industry 
by  CCA  and  Geo  Corp.  also  makes  the 
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by  Gary  Hunter 

ongoing  existence  of  the  smaller  compa- 
nies questionable.  The  smaller  companies 
tend  to  lack  the  deep  pockets,  lobbying 
resources  and  economies  of  scale  that 
make  CCA  and  Geo  Corp.,  the  dominant 
players  in  the  private  prison  industry.  But 
none  of  that  really  maters  to  the  prisoners 
housed  in  the  smaller  for  profit  prisons  nor 
to  the  people  employed  by  them. 

Before  terminating  its  contract  at 
New  Mexico’s  Santa  Fe  county  jail  in 
2005,  the  company  had  been  sued  for  a 
wrongful  death,  rape,  suicide  and  illegal 
strip  searches  at  the  facility.  The  Canadian 
government  also  declined  to  renew  MTC’s 
management  contract  for  the  Central 
North  Correctional  Center  (CNCC)  in 
2006  following  two  prisoner  deaths,  mul- 
tiple stabbings,  employee  protests,  and  a 
comparative  study  that  found  a physically 
identical,  publicly-run  facility  was  more 
cost  effective  and  efficient.  These  incidents 
compound  other  problems  the  company 
has  experienced  over  its  troubled  past. 

MTC,  based  in  Utah,  was  incorpo- 
rated in  1980  after  its  parent  company, 
Thiokol,  began  divesting  itself  of  all  non- 
aerospace interests.  At  the  time  Thiokol 
operated  the  Clearfield  Job  Corp  center 
and  similar  projects;  MTC  emerged  from 
Thiokol  as  the  independent  operator  of 
four  Job  Corp  contracts.  Today  MTC 
employs  about  7,200  people  and  has  been 
lauded  by  Utah  Business  magazine  as  the 
state’s  largest  private  company.  MTC  has 
a corrections  division  and  another  divi- 
sion that  operates  U.S.  Dept,  of  Labor 
Job  Corps  training  programs  (the  latter 
constitutes  about  2/3  of  the  company’s 
business). 

Robert  “Dr.  Bob”  Marquardt,  MTC’s 
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founder,  said,  “I  saw  the  model  MTC  is 
based  on  when  I was  eight.”  At  the  time 
the  young  Marquardt  was  accompanying 
his  aunt,  who  managed  a women’s  prison 
in  Ohio. 

“Those  women  were  all  active  and 
learning  new  skills.  The  idea  is  that  most 
people  are  educable.  Somejust  don’t  want 
to  try  out  of  fear  of  failure.” 

Though  Dr.  Bob,  80,  is  still  active  in 
MTC  as  the  company’s  chairman,  he  has 
been  succeeded  by  his  son,  Scott  Mar- 
quardt, who  serves  as  MTC’s  president. 

MTC  opened  its  first  prison  in  1987. 
It  currently  operates  a dozen  facilities  with 
a combined  population  of  8,400  prisoners 
in  the  U.S.  and  Australia.  Dr.  Bob  has 
touted  an  unbelievably  low  recidivism 
rate  close  to  20  percent  at  some  of  the 
company’s  prisons;  there  is,  however,  a 
darker  and  more  dangerous  side  to  MTC’s 
operations. 

Ineptness  in  New  Mexico 

Dickie  Ortega  was  being  held  at  the 
MTC-managed  Santa  Fe  County  Adult 
Detention  Facility  in  New  Mexico  when 
he  died  from  internal  bleeding  and  blunt 
force  trauma  to  the  head  inflicted  by  gang 
members  in  the  cell-block  where  he  was 
housed. 

Daniel  Good,  Jesus  Aviles- 
Dominguez,  Joe  Cortiz  and  Lawrence 
Gallegos  were  charged  with  murdering 
Ortega,  who  had  been  labeled  a snitch  by 
the  Nortenos  gang.  Hours  earlier  the  gang 
had  also  severely  beaten  Brad  Ortega, 
Dickie’s  cousin,  before  another  prisoner 
told  them  they  had  attacked  the  wrong 
person.  Dickie  Ortega  had  been  beaten 
by  the  gang  weeks  earlier  at  the  jail,  a 
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fact  that  he  shared  with  jailers  when  he 
was  being  booked  for  his  latest  charge. 
But  MTC  guards  ignored  his  protests  and 
placed  him  in  the  pod  with  his  enemies 
anyway. 

On  June  5,  2004,  Dickie  Ortega  suc- 
cumbed to  lethal  head  and  facial  injuries 
and  a crushed  larynx.  During  the  attack 
one  attacker  was  overheard  saying  to  an- 
other, “You  were  kicking  his  head  like  a 
basketball ...  the  dude  is  puking  blood.” 

Attorneys  Robert  Rothstein  and 
Mark  Donatelli  represented  Ortega’s 
family  in  a wrongful  death  suit.  Their 
complaint  alleged  a variety  of  problems 
at  the  facility  including  staff  shortages, 
a lack  of  security  precautions  and  gang 
members  running  the  jail. 

When  an  MTC  guard  observed  Or- 
tega’s prone  body  on  the  floor  of  his  cell, 
gang  members  told  him  that  Ortega  was 
simply  going  through  heroin  withdrawal. 
The  guard  walked  away,  and  later  “ad- 
mitted to  being  intimidated  about  the 
situation.” 

MTC  was  apparently  intimidated  by 
the  lawsuit  filed  by  Ortega’s  family  - the 
company  agreed  to  settle  the  case  on 
March  27, 2007  under  confidential  terms. 
See:  Martinez  v.  MTC , USDC  NM,  Case 
No.  2:06-cv-00567-RB-ACT. 

Earlier,  in  2002,  the  Department  of 
Justice  (DOJ)  reported  that  the  Santa 
Fe  facility  put  prisoners  at  risk  due  to 
deficiencies  that  included  “blind  spots 
from  the  unit  control  centers  making  it 
impossible  for  guards  to  see  inside  most 
cells,  showers  and  multiple  occupancy 
settings,  a lack  of  video  or  camera  surveil- 
lance in  any  of  the  units,  and  no  intercoms 
or  call  buttons  in  the  cells.”  The  report 
also  found  that  “corrections  officers  were 
‘overextended  and  ...  cited  nine  incidents 
of  violent  attacks  on  inmates  occurring 
between  Oct.  11,  2001  and  March  2, 
2002.’” 

The  following  year,  the  DOJ  reiter- 
ated its  position  that  staff  shortages  and 
classification  systems  required  correction 
“[t]o  protect  inmates  from  unreasonable 
risks  of  harm.”  The  DOJ  also  found 
MTC’s  suicide  prevention  practices  at 
the  jail  “seriously  deficient”  in  its  2003 
report. 

Juan  Ignacio-Sanchez,  22,  was  found 
dead  in  his  jail  cell  on  March  17, 2004  after 
hanging  himself  with  his  own  shoelaces. 
His  mother  had  called  the  facility  to  warn 


jail  officials  that  her  son  “had  been  cry- 
ing uncontrollably  the  night  that  he  was 
arrested,  was  very  depressed,  tired  and 
confused,  and  he  had  told  the  police  that 
he  was  going  to  kill  himself  if  he  did  not 
get  help.” 

His  mother’s  warnings  were  ignored. 
Before  placing  Ignacio-Sanchez  in  his  cell 
the  guards  took  his  shoes  but  left  him  with 
the  shoelaces. 

“There  was  absolutely  no  valid 
correctional  justification  for  allowing 
Ignacio-Sanchez  to  retain  the  shoelaces 
- particularly  without  the  shoes,”  stated 
documents  in  a subsequent  lawsuit  that 
accused  the  MTC-run  jail  of  having  inad- 
equate suicide-prevention  policies. 

The  following  year,  on  August  24, 
2005,  Michael  Martinez,  39,  was  found  in 
his  cell  after  hanging  himself  from  a light 
fixture.  Martinez  was  already  in  the  medi- 
cal ward  at  the  time  he  took  his  own  life. 

Santa  Fe  countyjail  prisoner  Christo- 
pher Roybal  died  due  to  a heroin  overdose 
on  Feb.  18, 2005;  his  family  accused  MTC 
guard  Amos  Romero  of  supplying  the 
drugs.  Romero  was  arrested  after  being 
caught  in  a sting  operation  taking  what 
he  believed  were  drugs  into  the  jail;  he 
later  plead  guilty  to  conspiracy  charges. 
Roybal’s  family  filed  a tort  claim  notice, 
and  their  lawsuit  naming  MTC  was  later 
removed  to  U.S.  District  Court.  The  case 
was  remanded  back  to  state  court  on  May 
9,  2007  and  is  still  pending.  See:  Roybal 
v.  MTC,  Santa  Fe  District  Court  (NM), 
Case  No.  D-101-CV-200700382. 

Veronica  Sanchez  was  arrested  for 
drunk  driving  on  September  8, 2004.  After 
being  left  unattended  by  MTC  guards  in 
the  booking  area,  Sanchez  entered  what 
she  thought  was  her  cell.  Instead  she  had 
mistakenly  entered  a room  holding  male 
prisoners,  where  she  was  raped. 

She  was  found  by  jail  guards  two 
hours  later  and  taken  to  a hospital  for  an 
examination.  Upon  her  return  she  was 
further  humiliated  by  jail  strip  search 
policies  that  have  since  cost  MTC  and 
the  county  $8.5  million  in  a class  action 
settlement. 

Sanchez’s  lawsuit  over  MTC’s  security 
and  operational  deficiencies  that  led  to 
her  sexual  assault  was  settled  confiden- 
tially in  May  2007.  See:  Sanchez  v.  MTC, 
USDC  NM,  Case  No.  l:06-cv-00912- 
BRB-RHS. 

Kristi  Seibold  and  Elizabeth  “Lisa” 
Leyba,  among  other  plaintiffs,  filed  a 
lawsuit  against  the  Santa  Fe  county  jail 
after  being  subjected  to  unconstitutional 
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strip  search  practices  that  were  enforced 
by  MTC  employees. 

During  a sting  operation  in  Septem- 
ber 2004,  Leyba  was  arrested  for  selling 
alcohol  to  a minor  in  a bar  where  she 
worked  as  a bartender.  Leyba  contended 
that  the  bouncer  at  the  door  was  respon- 
sible for  checking  IDs. 

When  Leyba  arrived  at  the  jail  a 
female  guard  made  her  strip  completely 
naked  and  turn  in  a circle.  Leyba  com- 
plied, but  not  to  the  guard’s  satisfaction. 
Leyba  was  required  to  turn  in  a circle 
again,  this  time  more  slowly.  She  was  then 
forced  to  stand  naked  while  the  guard 
searched  her  clothes. 

Kristi  Seibold  endured  humiliating 
strip  searches  twice  in  the  same  year.  In 
January  2004  she  was  arrested  for  refusing 
to  surrender  her  dog  to  animal  control 
authorities.  In  December  2004  she  was 
arrested  again  for  a traffic  ticket  she  had 
already  paid. 

According  to  Seibold,  a female  jail 
guard  ran  her  hands  up  and  down  her 
arms  and  legs  during  the  search  and  left 
the  door  slightly  open,  which  exposed 
her  to  outside  observers  while  she  was 
naked. 

Attorney  John  Bienvenu  of  the  Roth- 
stein,  Donatelli  law  firm  said  that  guards 
pointed  out  a peephole  in  the  door  to  the 
room  where  the  searches  took  place,  and 
admitted  they  would  sometimes  gather  for 


a look.  “I  felt  so  exposed,”  Seibold  said. 
“I  felt  so  violated  in  that  they  really  took 
their  time.” 

“It  was  one  of  the  last  things  I expect- 
ed to  have  happen  to  me,”  added  Leyba.  “I 
was  humiliated.  It  still  bothers  me.” 

Their  class  action  lawsuit  accused  the 
county  and  MTC  of  conducting  illegal 
strip  searches  at  the  jail  for  over  three 
years.  “I  believe  it  was  a deliberate  policy 
to  ignore  the  law,”  said  Bienvenu. 

MTC  denied  the  accusations  but 
agreed  to  shell  out  $8  million  in  a settle- 
ment approved  by  the  U.S.  District  Court 
on  December  8,  2006.  The  county  paid 
$500,000. 

Attorneys  Bienvenu,  Robert  Roth- 
stein  and  Mark  Donatelli  were  paid  $2 
million  in  fees.  Leyba,  Seibold  and  nine 
other  lead  plaintiffs  received  $42,750 
apiece,  and  an  estimated  13,000  former 
prisoners  will  each  receive  between  $ 1 ,000 
and  $3,500.  See:  Leyba  v.  Santa  Fe  County 
Board  of  Commissioners,  et  al.,  USDC 
NM,  Case  No.  6:05-cv-00036-BB-ACT. 
Complete  details  were  reported  in  the 
January,  2007  issue  of  PLN. 

MTC  announced  on  April  13, 
2005  that  it  would  prematurely  terminate 
its  two-year  contract  to  operate  the  jail  in 
Santa  Fe,  stating  it  was  unprofitable. 

Deviant  Private  Prison  Guards 

Wendell  Montano,  an  MTC  guard 
at  the  Santa  Fe  County  Adult  Detention 
Facility,  apparently  was  not  content  to 
just  watch  female  prisoners  being  strip 
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searched  through  a peephole.  Jail  prisoner 
Victoria  Griego  alleged  in  a lawsuit  that 
Montano  sexually  harassed  her  and  other 
female  prisoners. 

According  to  Griego,  Montano 
repeatedly  asked  her  to  show  him  her 
breasts,  and  on  two  occasions  walked 
in  on  her  while  she  was  naked.  Griego 
claimed  that  in  one  incident  she  had  a 
sheet  up  in  her  cell  as  she  undressed  and 
Montano  walked  in  and  just  stared  at  her. 
When  she  told  him  to  leave,  Montano  sim- 
ply replied  “sheesh”  and  walked  off. 

On  another  occasion  Griego  had  her 
sheet  up  as  she  used  the  toilet  in  her  cell. 
Montano  again  came  in  unannounced  and 
watched  her.  In  her  suit,  Griego  claimed 
that  “Montano  was  never  accompanied 
by  a female  guard,  as  was  required  under 
[jail]  policies  and/or  procedures.” 

Her  complaint  also  maintained  that 
Griego  was  ordered  several  times  by 
guards  to  “stand  in  a circle  with  other 
inmates  and  bend  over  and  spread  open 
her  buttocks  for  viewing  by  defendants 
for  no  other  purpose  than  training  new 
employees.”  Attorney  Charles  Firth  added 
that  at  least  three  female  employees  at  the 
jail  had  filed  sexual  harassment  charges 
against  Montano. 

When  the  county  regained  control 
of  the  jail  from  MTC  in  October  2005, 
Montano  was  released  from  his  position 
at  the  facility. 

The  Santa  Fe  county  jail  isn’t  the  only 
MTC  facility  in  New  Mexico  with  preda- 
tory guards.  In  2003,  Brian  Orr,  employed 
at  the  company’s  New  Mexico  Detention 
Center  in  McKinley  County,  was  charged 
with  repeatedly  sexually  assaulting  two 
female  prisoners  and  photographing  them 
in  the  nude. 

Sheila  Black  and  Christy  Herden 
were  transfer  prisoners  being  held  in  New 
Mexico  because  the  Wyoming  Women’s 
Center  (WWC)  was  overcrowded.  WWC 
has  experienced  crowding  problems  for 
nearly  a decade,  and  female  prisoners 
from  Wyoming  have  been  sent  to  the 
McKinley  County  prison  since  1999. 

A lawsuit  was  filed  on  behalf  of  Black, 
Herden  and  a third  female  prisoner  by  the 
American  Civil  Liberties  Union  (ACLU) 
against  MTC,  the  Board  of  Commission- 
ers, Warden  Gilbert  Lewis  and  Orr. 

“If  proper  safeguards  had  been  in 
place,  these  assaults  may  never  have  oc- 
curred,” said  Peter  Simonson,  executive 
director  of  the  ACLU  of  New  Mexico. 

Linda  Burt,  who  heads  the  ACLU’s 
Wyoming  chapter,  agreed.  “We  realize  that 
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prisons  are  not  pleasant  places.  However, 
all  prisoners  are  entitled  to  basic  rights, 
and  protection  against  predatory  guards 
is  one  of  those  rights,”  she  said.  The  case 
settled  for  an  undisclosed  amount  in  Janu- 
ary 2007.  See:  Black  v.  Orr,  USDC  NM, 
Case  No.  l:05-cv-01286-WJ-KBM. 

Orr  fled  the  state  after  criminal 
charges  were  filed;  the  former  MTC  guard 
had  resigned  his  position  at  the  prison 
but  failed  to  show  for  his  arraignment  in 
August  2005.  He  was  later  arrested  on  a 
fugitive  warrant  after  being  apprehended 
in  Las  Vegas. 

Canadian  Crises  and  Complications 

The  1,184-bed  Central  North  Correc- 
tional Center  (CNCC)  in  Penetanguishene, 
Ontario  was  turned  over  to  MTC  by  Can- 


ada’s Conservative  government  in  2001. 
The  company  immediately  proceeded  to 
reduce  costs  by  minimizing  medical  care 
and  reducing  staff  positions  - actions  that 
proved  lethal  for  several  prisoners. 

A coroner’s  report  found  that  CNCC 
prisoner  Jeffrey  Elliott,  20,  died  from 
blood  poisoning  after  he  accidentally  cut 
his  hand  on  a food  hatch  while  working 
in  the  prison’s  kitchen  in  August  2003.  He 
was  denied  adequate  medical  care.  Tom  El- 
liott, Jeffrey’s  father,  filed  a wrongful  death 
suit  against  MTC,  Canadian  officials  and 
a private  medical  contractor,  asking  for 
$150,000  and  the  removal  of  MTC  from 
management  over  the  facility. 

“It’s  not  a money  issue,  I’m  not 
concerned  about  money,”  said  Elliott.  “I 
will  settle  for  nothing  less  than  a public 


apology  to  let  the  public  know  that  this 
wasn’t  right.” 

The  elder  Elliott  professed  his  love 
for  his  son  while  admitting,  “sometimes 
people  do  wrong.  I don’t  condone  what  he 
did  but  he  shouldn’t  have  had  to  pay  with 
his  life.”  He  went  on  to  say  that  he  wanted 
to  “make  the  public  understand  that  it 
could  be  their  son  or  daughter.” 

On  December  17,  2003  a CNCC 
guard,  Dwight  Stoneman,  was  badly 
beaten  when  he  entered  a pod  to  lock  up 
a prisoner. 

“I  just  turned  slightly  with  my  body 
to  say  [to  the  prisoner],  ‘There’s  the 
door,’  and  when  I did,  I don’t  remember 
anything  else  for  probably  three  or  four 
minutes,”  said  Stoneman.  “During  that 
time,  I was  taking  all  kinds  of  hits  to  the 
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body  and  head.  I was  basically  blacked 
out  but  standing  up.” 

Stoneman  was  assaulted  while  he  was 
training  a female  guard  on  her  first  day  at 
work.  She  was  not  injured. 

“There  shouldn’t  have  been  just  the 
two  of  us,”  he  stated.  “There  should  have 
been  probably  four  or  five  and  this  is  the 
shortcoming  of  private  prisons.  They’ve 
got  to  economize  some  way  and  there’s 
only  so  many  paper  clips  you  can  save. 
The  only  other  area  you  can  cut  back  on 
is  either  meals  or  the  officers  on  duty.” 

On  June  27,  2005,  an  unnamed 
CNCC  guard  was  stabbed  in  the  neck 
by  a prisoner  during  a confrontation. 
A second  guard  was  threatened  by  the 
18-year  old  assailant,  who  was  charged 
with  attempted  murder,  assaulting  a peace 
officer,  threatening  death  and  breach  of 
probation. 

The  month  before,  a bullet  and  some 
razors  were  found  at  the  prison,  resulting  in 
a unit-wide  lockdown  and  a refusal  to  work 
by  many  of  the  guards.  “The  one  thought 
is,  if  there’s  a bullet,  is  there  a gun,”  said 
Sean  Wilson,  president  of  OPSEU  Local 
369.  The  bullet  was  found  in  the  front 
administration  area  and  the  razors  were 
discovered  in  the  ensuing  cell  searches. 

The  work  refusal  by  MTC’s  guards 
forced  the  Canadian  government  to  recog- 
nize a major  shortcoming  of  privatization: 
Guards  in  publicly-run  prisons  are  not  al- 
lowed to  strike.  Employees  at  CNCC  had 
participated  in  two  earlier  work  refusal 
actions  in  October  2004  due  to  weapons 
being  found  at  the  prison  and  problems 
with  the  facility’s  central  control  computer. 
It  was  never  disclosed  who  placed  the  items 
in  the  prison  or  how  they  arrived. 

Even  local  church  groups  turned 
against  MTC.  Rev.  Canon  Douglas  Gray- 
don,  coordinator  of  the  Chaplaincy  for 
the  Dioceses  of  Toronto,  explained  how 
MTC  had  managed  to  pare  the  chaplaincy 
services  at  CNCC  to  less  than  two  chap- 
lains for  almost  1,200  prisoners. 

“[Our]  argument  was  that  by  reduc- 
ing the  level  of  service,  they  [MTC]  were 
denying  prisoners  access  to  spiritual  and 
religious  care.  By  working  in  concert 
with  a lot  of  organizations  ...  we  kept  up 
the  pressure  and  wouldn’t  let  the  [newly 
elected  Liberal]  government  forget  its 
election  promise”  to  return  the  prison’s 
management  to  the  public  domain,  said 
Rev.  Graydon. 
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Canadian  Correctional  Service 
Minister  Monte  Kwinter  explained, 
“We  carefully  studied  [CNCC’s]  overall 
performance  compared  with  the  publicly- 
operated  Central  East  Correctional 
Centre  (CECC)  in  Kawartha  Lakes  and 
concluded  the  CECC  performed  better  in 
key  areas  such  as  security,  health  care  and 
reducing  offending  rates.  As  a result,  the 
government  will  allow  the  contract  with 
the  private  operator  to  expire.” 

The  comparison  study,  conducted  by 
Price  Waterhouse  Coopers,  indicated  that 
CECC  outperformed  CNCC  in  eight  out 
of  ten  categories.  MTC  didn’t  contest  the 
Canadian  government’s  decision  not  to 
renew  its  $170  million  contact,  although 
it  released  a statement  on  May  10,  2006 
expressing  disappointment  and  citing  the 
cost  savings  it  had  achieved  (albeit  at  the 
expense  of  safety  and  the  lives  of  Jeffrey 
Elliott  and  another  prisoner  who  was 
killed  at  the  facility  in  2004). 

The  company’s  contract  to  operate 
CNCC  expired  in  November  2006. 

Sharon  Dion,  the  chairperson  of  Citi- 
zens Against  Private  Prisons  and  a driving 
force  behind  driving  MTC  out  of  Canada, 
called  the  transfer  of  the  prison  back  to 
the  public  sector  “an  enormous  victory,” 
saying  she  “couldn’t  be  more  pleased.” 

Dion  had  been  actively  vocal  against 
MTC  since  the  murder  of  CNCC  prisoner 
Minh  Tu  on  May  5,  2004.  Minh  Tu  was 
killed  following  an  argument  over  a board 
game,  even  though  several  guards  testified 
that  prison  officials  had  been  warned,  in 
a note,  that  a knife  was  at  the  facility  and 
that  a killing  would  take  place. 

Minh  Tu’s  death  led  to  the  pros- 
ecution of  four  CNCC  prisoners.  Nana 
Prempeh  and  David  Clarke  pleaded  guilty 
to  manslaughter;  Jawad  Mir  pleaded 
guilty  to  murder  after  the  fact;  and  Rich- 
ard Quansah  was  sentenced  in  August 
2006  to  life  in  prison  after  being  found 
guilty  of  first  degree  murder.  At  least  four 
other  prisoners  were  stabbed  at  CNCC 
during  MTC’s  tenure,  and  one  had  his 
ear  ripped  off  in  a February  2005  attack. 
Two  MTC  guards  were  charged  with  drug 
offences  in  2004. 

Mr.  Elliott,  father  of  deceased  CNCC 
prisoner  Jeffrey  Elliot,  said  he  cried  tears 
of  joy  the  day  the  prison  changed  hands. 
“At  least  now  there  was  a purpose”  for  his 
son’s  death,  he  stated. 

“A  Facility  for  the  Future” 

Despite  the  company’s  recent  spate 
of  problems,  MTC  still  maintains  a profit 
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growth  of  about  4 percent  a year.  That’s 
because  the  company  quickly  learned 
one  of  the  crucial  secrets  to  success  in 
the  private  prison  industry:  Build  prisons 
in  Texas. 

Capitalizing  on  President  Bush’s  de- 
termination to  staunch  the  flow  of  illegal 
immigrants  at  the  Mexican  border,  MTC 
launched  an  ambitious  plan  to  construct 
a tent  prison  in  Raymondville,  Texas.  The 
$60.6  million  Willacy  County  Processing 
Center  consists  of  ten  domed  structures 
made  out  of  flexible  Kevlar.  Each  housing 
unit  holds  500  prisoners,  with  a maximum 
population  capacity  of  2,000. 

The  U.S.  Department  of  Homeland 
Security’s  Immigration  and  Customs 
Enforcement  office  (ICE)  began  shipping 
prisoners  to  the  facility  in  Raymondville 
even  before  it  was  completed. 

“This  is  a significant  step  toward 
[President  Bush’s]  plan  to  ensure  that  all 
illegal  aliens  are  apprehended  along  the 
U.S.  border  with  Mexico  and  detained  and 
returned  to  their  home  countries,”  said 
Jaime  Zuieback,  an  ICE  spokeswoman. 

The  prison  took  less  than  two  months 
to  build.  By  March  2,  2007  it  already 
held  1,691  detainees  - 1,250  men  and  441 
women.  “The  fast-track  order  came  after 
President  Bush  provided  Congress  with 
his  proposed  [fiscal  year]  2007  budget,” 
MTC  said  in  a press  release. 

ICE  official  Marc  Moore  insisted 
that  MTC  was  “running  a quality  opera- 
tion that  provides  a safe,  secure,  healthy 
environment.”  Moore  based  his  claim  on 
the  fact  that  prisoners  have  not  grieved 
such  items  as  medical  care,  lack  of  clean 
clothes,  or  access  to  lawyers.  However, 
reporters  were  not  allowed  to  interview 
prisoners  at  the  facility. 

Willacy  County  officials  were  ecstatic. 
The  MTC  prison  will  provide  hundreds 
of  jobs  for  local  residents  and  the  county 
will  receive  $2.25  per  day  for  the  first  1,800 
prisoners  and  $50.25  a day  for  every  pris- 
oner over  1,800. 

Not  everyone  is  happy,  though.  Jay 
Johnson  Castro,  a border  activist  from  Del 
Rio,  Texas,  called  MTC’s  Raymondville  facil- 
ity a “concentration  camp,”  while  members 
of  the  Christian  Peacemaker  Teams  Border- 
lands Witness  program  have  held  vigils  at 
the  prison.  On  June  24, 2007,  approximately 
75  protestors  converged  on  the  MTC-run 
detention  center,  urging  authorities  to  “shut 
down  tent  city.”  Immigration  attorney  Jodi 
Goodwin  said  there  have  in  fact  been  com- 
plaints by  detainees  related  to  medical  care 
and  limited  access  to  outside  contacts. 
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On  August  2, 2007,  a local  TV  station 
reported  that  the  MTC  facility  was  serv- 
ing substandard,  rotten  food.  In  one  case 
more  than  50  prisoners  complained  that 
their  meals  were  infested  with  maggots, 
which  was  duly  documented  by  MTC 
guards.  One  detainee  reportedly  attempt- 
ed suicide  because  he  was  depressed  and 
hungry,  according  to  a guard  who  wanted 
to  remain  anonymous. 

The  history  behind  how  MTC  ob- 
tained its  contract  to  run  the  Willacy 
County  detention  facility  is  also  fairly 
rotten. 

MTC  gave  Texas  state  Senator  Ed- 
die Lucio  a scare  when  the  company  was 
implicated  in  a federal  bribery  investiga- 
tion in  2005.  MTC  and  two  other  firms, 
Corplan  Corrections  and  Aguirre  Corp., 
were  named  in  a bribery  scheme  in  which 
former  Willacy  County  Commissioners 
Israel  Tamez  and  Jose  Jimenez  admitted 
to  accepting  more  than  $10,000  in  bribes 
in  exchange  for  favorable  votes  in  a $14.5 
million  private  prison  project.  Jimenez 
pleaded  guilty  but  died  before  he  was 
sentenced;  Tamez  received  six  months  in 
prison,  three  years  of  supervised  release 
and  a $25,000  fine. 

Senator  Lucio  had  been  working 
as  a consultant  for  MTC  at  the  time  of 
the  scandal  but  immediately  cut  all  ties 
with  the  company  when  the  investigation 
began.  He  then  offered  all  of  his  con- 
sulting contracts  to  the  Texas  Attorney 
General’s  office  and  Ethics  Commission 
for  scrutiny. 

Both  Lucio  and  MTC  were  cleared  of 
any  wrongdoing.  “They’re  an  outstand- 
ing operation,”  Lucio  said  afterwards  of 
MTC,  despite  having  quickly  distanced 
himself  from  the  company.  Resuming  his 
position  as  a consultant  to  the  private 
prison  vendor,  Senator  Lucio  was  instru- 
mental in  helping  MTC  garner  the  $60.6 
million  contract  for  the  Willacy  County 
facility.  He  did  not  disclose  the  amount 
of  his  consulting  fee. 

“President  Bush  is  “beefing  up  the 
border,”  said  Lucio.  “[But]  nothing  is 
going  to  stop  people  from  [crossing  the 
border]  to  seek  the  American  dream.  I 
think  more  people  are  going  to  get  caught. 
This  is  going  to  be  a ...  facility  for  the 
future,”  he  boasted. 

More  MTC  Failures  and  Some 
Successes 

MTC  is  not  the  most  aggressive 
private  prison  builder;  the  company  has 
passed  up  several  ventures  simply  be- 
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cause  it  wasn’t  large  enough  to  fund  the 
projects.  For  example,  in  2006  it  had  to 
forego  a contract  to  build  a facility  for 
state  prisoners  in  Florence,  Colorado. 
MTC  had  originally  designed  the  prison 
to  hold  1,250  men  and  750  women,  but 
several  last-minute  changes  made  the 
project  too  costly  for  the  company  to 
handle. 

MTC’s  proposal  eventually  fell 
through  and  the  contract  went  to  competi- 
tor GEO  Group  to  build  a prison  in  Ault, 
Colorado  [see  related  article,  “Colorado 
Investigates  Former  Prison  Director  for 
Malfeasance  Following  State  Audit,”  this 
issue  of  PLN ]. 

MTC  also  declined  an  offer  to  take 
over  a facility  in  Willacy  County,  Texas. 
Despite  high  expectations  based  on  the 
company’s  operation  of  two  other  Wil- 
lacy County-based  lock-ups,  including 
the  Willacy  County  Processing  Center, 
MTC  said  the  county’s  new  $7.5  million 
jail  would  not  be  “cost  effective”  for  the 
company  to  manage. 


In  Eagle  Mountain,  California,  the 
community  still  has  not  recovered  from  a 
race  riot  at  an  MTC-run  facility  in  which 
eight  prisoners  murdered  two  others. 

On  October  25, 2003,  Master  Hamp- 
ton, 36,  and  Rodman  Wallace,  39,  both 
from  Los  Angeles  County,  were  killed 
during  an  attack  by  five  Latinos  and 
three  whites  at  the  Eagle  Mountain  Cor- 
rectional Facility.  Hampton  and  Wallace 
were  black. 

Seven  other  prisoners,  six  black  and 
one  Asian,  were  injured.  “I  walked  onto 
the  yard  when  it  was  over,  and  it  looked 
like  Beirut,”  said  Lt.  Warren  Montgom- 
ery, a state  prison  guard  who  was  called 
in  to  help  quell  the  violence.  Combative 
prisoners  at  Eagle  Mountain  reportedly 
used  meat  cleavers  and  knives  from  the 
prison’s  kitchen  during  the  riot,  as  well 
as  2 x 4’s  and  mop  handles.  The  incident 
was  taped  by  security  cameras;  most  of 
MTC’s  unarmed  guards  fled  when  the 
fighting  started. 

Defense  attorney  Arnold  Lieman 
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called  the  deaths  avoidable.  “Nobody 
from  MTC  was  authorized  to  use  force 
or  weapons,”  he  noted.  He  pointed  to  the 
fact  that  the  prison’s  weapon  arsenal  was 
locked  on  the  night  that  the  disturbance 
occurred,  and  the  only  guard  who  had  the 
key  worked  the  day  shift.  MTC  closed  the 
converted  supermarket -turned-prison  two 
months  after  the  deadly  riot,  citing  state 
budget  cuts. 

Lawsuits  filed  by  Hampton’s  and 
Wallace’s  heirs  against  the  state  and 
MTC  settled  for  $537,500  and  $50,000, 
according  to  Los  Angeles  attorney  James 
Muller. 

MTC’s  employees  haven’t  fared 
well,  either.  On  January  31,  2007  it  was 
reported  that  MTC  had  to  pay  almost 
$486,000  in  back  wages  to  current  and 
former  staff  members  at  the  company’s 
Willacy  Co.  Regional  Detention  Facility 
in  Texas,  a prison  under  contract  with  the 
U.S.  Marshals  Service.  An  investigation 
by  the  U.S.  Dept,  of  Labor  found  that 
MTC  workers  had  been  shortchanged  on 
overtime  pay  from  Oct.  2003  to  Sept.  2005. 
The  company  denied  any  wrongdoing, 
and  characterized  the  payments  for  back 
wages  as  “voluntary.” 

MTC’s  most  recent  failure  came  late 
last  year  when  commissioners  from  Greg 
County,  Texas  decided  not  to  renew  the 
company’s  contract  to  lease  300  beds  at 
the  Greg  County  Jail. 

Sheriff  Maxey  Cerliano  said  his  jail 
had  “not  experienced  any  problems  con- 
tractually with  MTC”;  the  county  had 
simply  made  other  arrangements.  MTC’s 
contract  with  Greg  County  expired  in 
February  2007. 

In  Idaho,  however,  MTC  almost  had 
a prison  contract  fall  into  its  lap.  Idaho 
legislators  had  approved  $1.5  million 
to  build  a drug  treatment  center  as  the 
state  looked  for  alternatives  to  reduce 
its  overpopulated  prisons.  The  state  cur- 
rently incarcerates  nearly  7,000  prisoners, 
with  an  additional  12,000  on  probation 
or  parole. 

Everything  seemed  ready  to  go  until 
the  language  of  the  bill  prevented  bidders 
from  collaborating  on  the  building  and 
management  processes.  Florida-based 
CentraCorp  Properties  Trust  and  New 
Jersey-based  Community  Education 
Centers  Inc.  had  assisted  former  DOC 
Director  Tom  Beauclair  in  selling  the 
proposal  to  state  lawmakers.  But  com- 
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plications  in  the  wording  of  the  bill  kept 
the  two  companies  from  submitting  an 
acceptable  bid.  “We  ran  into  a lot  of  tech- 
nical legal  issues  just  trying  to  combine 
these  two  processes,”  said  state  purchasing 
administrator  Jan  Cox. 

Even  a reconstructed  version  of  the 
bill  failed  to  eliminate  the  problem.  In 
November  2006  MTC  was  the  only  bid- 
der for  the  contract,  and  it  appeared  the 
company  would  win  the  bid  by  default.  “I 
think  we’re  at  a point  where,  having  gone 
through  this  a second  time,  we  probably 
don’t  have  time  to  back  out  and  do  it  a 
third  time,”  said  Cox.  But  that  was  just 
what  the  state  did.  The  second  round  for 
the  RFP  was  cancelled,  and  both  MTC 
and  competitor  GEO  Group  entered 
bids  during  the  third  round.  The  state 
is  presently  reviewing  the  companies’ 
proposals. 

Not  all  of  MTC’s  business-related 
news  has  been  bad.  In  January  2007, 
the  Federal  Bureau  of  Prisons  renewed 
MTC’s  $121 .7  million  contract  to  continue 
operating  the  Giles  W.  Dalby  Correctional 
Facility  in  Post,  Texas  for  another  four 
years.  The  company  has  been  managing 
the  illegal  immigrant  detention  center 
since  1998  and  plans  to  add  another  500 
beds. 

In  April  2007  MTC  opened  a new 
prison,  the  East  Texas  Intermediate  Sanc- 
tion Facility,  which  will  hold  over  1,100 
minimum-security  state  prisoners.  The 
company  spent  $16  million  to  construct 
the  facility,  which  was  built  in  less  than 
a year. 

And  on  April  27,  2007,  MTC 
announced  it  had  won  a four-year,  $143- 
million  contract  to  operate  the  2,048-bed 
federal  Taft  Correctional  Institution  in 
California.  The  low-security  prison  was 
previously  run  by  GEO  Group;  MTC  was 
scheduled  to  assume  management  at  the 
facility  on  August  20,  2007. 

Going  Global 

Perhaps  troubled  by  its  ups  and 
downs  in  the  U.S.  and  Canadian  prison 
markets,  MTC  has  shifted  its  interests  into 
uncharted  territory.  In  2004,  MTC’s  Inter- 
national Workforce  Development  division 
sent  70  employees  to  Iraq  to  set  up  em- 
ployment centers  and  vocational  training 
programs  under  a contract  with  the  U.S. 
Agency  for  International  Development. 
The  job  training  primarily  consisted  of 
construction  trades,  information  technol- 
ogy and  tailoring. 

MTC  founder  “Dr.  Bob”  Marquardt 
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said  the  results  of  the  company’s  efforts 
in  Iraq  had  opened  doors  for  the  com- 
pany all  over  the  world.  “We  set  ourselves 
up  in  a totally  new  market  - developing 
countries.  A lot  of  countries  don’t  even 
have  the  infrastructure  to  support  jobs 
yet,  but  we  can  prepare  people  for  when 
they  do.” 

MTC  has  since  worked  with  vocation- 
al centers  in  Jordan,  and  in  2006  company 
officials  visited  vocational  schools  in  the 
West  Bank/Gaza  to  conduct  research  on 
job  training  needs  in  Palestine.  MTC  has 
further  provided  training  services  to  the 
African  Development  Bank  in  Tunisia  and 
has  assisted  with  a UNICEF  project  in  Su- 
dan to  develop  education  policy  materials 
for  the  Sudanese  government. 

Such  international  efforts  to  provide 
vocational  job  training  in  developing 
nations  certainly  sound  worthwhile,  but 
MTC  is  better  known  for  its  prison  op- 
erations. 

In  2003,  MTC  executive  Lane  McCot- 
ter,  a former  director  of  the  Utah  Dept, 
of  Corrections,  was  one  of  four  advisors 
sent  to  Iraq  by  then-Attorney  General 
John  Ashcroft  to  assist  with  rebuilding  the 
country’s  prison  system.  McCotter  had 
resigned  from  the  Utah  DOC  in  1997  fol- 
lowing an  incident  in  which  a mentally  ill 
prisoner  died  after  being  strapped  naked 
to  a restraint  chair  for  16  hours. 

McCotter  played  a leading  role  in 
opening  Abu  Ghraib,  the  notorious  prison 
in  Baghdad  that  has  become  synonymous 
with  misconduct  and  torture  by  U.S. 
military  personnel,  and  helped  train  Iraqi 
prison  guards.  McCotter  left  Iraq  before 
any  prisoners  were  housed  at  Abu  Ghraib 
and  was  not  implicated  in  the  ensuing 
scandal. 

How  long  will  it  take  before  MTC 
considers  building  and  operating  private 
prisons  in  Iraq,  or  providing  job  training 
to  Iraqi  citizens  in  the  fine  art  of  locking 
up  other  Iraqis  - those  who  manage  to  sur- 
vive the  ongoing  occupation,  that  is?  P 

Sources:  Albuquerque  Journal,  Associ- 
ated Press,  Casper  Star  Tribune,  Desert 
Sun,  Gallup  Independent , HT Media  Ltd., 
Journal  Northern  Bureau,  Knight! Kid- 
der Tribune  News  Service,  Midland  Free 
Press,  San  Antonio  Express  News,  News 
Journal,  Pembroke  Observer,  simcoe.com, 
The  Daily  Record,  The  Idaho  Statesman 
(Boise),  The  Mirror,  The  New  Mexican, 
The  Press-Enterprise,  The  Salt  Lake  Tri- 
bune, Toronto  Anglican,  Valley  Morning 
Star,  kgbt4.com 
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Houston  Jail  Has  Highest  Number  of  Deaths  in  Texas  — 101 


Between  2001  and  2006,  101 
prisoners  died  while  in  custody 
at  Houston’s  Harris  County  Jail,  more 
than  in  any  other  Texas  county.  Dallas 
County’s  jail  had  70  deaths  over  the  same 
period. 

The  Harris  County  Jail  has  an  average 
population  of  9,000  prisoners,  and  has 
failed  to  meet  minimal  state  standards 
for  three  years  in  a row.  Burdened  with 
the  excessive  incarceration  of  its  citizens, 
the  jail’s  substandard  operation  has  led 
to  tragic  results  for  those  in  its  care.  The 
case  of  Calvin  Mack  illustrates  one  such 
tragedy. 

Mack  was  a chronic  addict  who  sur- 
vived on  the  streets  of  Houston’s  Fifth 
Ward,  or,  as  its  residents  call  it,  the  Bloody 
Nickel.  Mack  was  no  newcomer  to  the  jail, 
having  been  there  at  least  four  or  five  times 
before  he  was  rearrested  on  May  30, 2005. 
Mack  also  had  AIDS. 

For  unknown  reasons  Mack  was 
stunned  with  a Taser  during  his  most 
recent  trip  to  the  county  lock-up. 
Usually  this  is  a non-lethal  event,  but 
Mack  suffered  complications.  Fellow 
prisoners  watched  in  horror  as  Mack 
sat  on  the  toilet  and  began  to  cough 
up  blood  and  bleed  profusely  from  his 
rectum. 

Other  prisoners  called  for  help. 
What  they  got  was  an  apathetic  guard, 
Phillip  G.  Balthazar.  “What  do  you 
want  me  to  do,  get  a Band-Aid  for  his 
ass?”  quipped  Balthazar.  Mack  did  not 
receive  any  medical  attention  until  four 
hours  later. 

In  the  meantime  he  managed  to  drag 
himself  into  a shower  where  he  suffered 
under  the  running  water.  “So  everybody 
could  see  a wide  little  river  of  blood  going 
down  the  drain,  being  washed  out  of  the 
shower,  for  about  an  hour,”  said  Clifford 
Olson,  a prisoner  who  was  in  the  same  cell 
block  as  Mack. 

Mack  eventually  began  to  have  sei- 
zures for  a full  forty  minutes  before  any 
help  arrived.  He  was  taken  to  LBJ  hospi- 
tal, where  he  died  from  a massive  stroke 
resulting  in  respiratory  distress. 

Following  an  internal  investigation, 
Balthazar  was  fired  on  August  3,  2005. 
An  interview  of  66  prisoners,  many  of 
whom  passed  polygraph  tests,  confirmed 
the  deputy’s  negligence. 

“It  is  clear  that  Deputy  Balthazar 
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was  notified  by  numerous  inmates  that  an 
inmate  under  his  control  was  experiencing 
a medical  emergency,”  an  internal  affairs 
report  stated.  “It  [was]  his  duty  to  evaluate 
and  report  such  a condition  in  a timely 
manner.  It  appears  Deputy  Balthazar 
chose  not  to  do  so....  This  delay  in  effec- 
tive intervention  may  have  been  a factor 
which  contributed  to  catastrophic  medical 
results  for  Mack.” 

Mack’s  death  is  indicative  of  only 
the  most  extreme  form  of  neglect  at 
the  jail.  The  Texas  Commission  on  Jail 
Standards  found  that  overcrowding  in 
Houston’s  jails  resulted  in  unsanitary 
conditions;  many  prisoners  were  forced 
to  sleep  on  the  floor  and  next  to  toilets. 
Prisoners  also  reported  that  no  immedi- 
ate attempt  was  made  to  decontaminate 
either  the  toilet  or  the  shower  after 
Mack’s  death. 

The  Harris  County  Jail  was  medi- 
cally quarantined  60  times  between 
January  2001  and  April  2005.  Staph 
infections  were  the  cause  of  at  least 
two  of  those  quarantines,  and  such 
infections  have  been  a reoccurring  and 
deadly  problem. 

An  autopsy  report  concluded  that 
jail  prisoner  Stacy  Earl  Matlock  died  in 
October  2001  from  “Complications  of 
cirrhosis  of  the  liver”  after  he  “developed 
multisystem  organ  failure  secondary  to  a 
multi-resistant  staph  aureus  bacteremia 
[staph].” 

In  July  2002,  Roland  Oliva  died  due 
to  a bacterial  infection  of  the  blood. 

But  behind  these  and  other  prisoner 
deaths  lies  a more  troubling  question: 
How  effective  do  state  oversight  officials 
really  want  to  be?  The  Texas  Commis- 
sion on  Jail  Standards  only  concerns 
itself  with  certain  compliance  issues;  it 
keeps  no  statistical  data  on  in-custody 
deaths. 

When  David  Whitlock  died  at  the 
Harris  County  Jail  after  falling  from 
his  bunk.  Nurse  Debra  Alston  began 
to  question  the  absence  of  medical 
equipment  that  could  have  saved  his 
life.  Specifically,  she  complained  that 
the  emergency  crash  cart  used  to  treat 
Whitlock  did  not  have  an  adult-sized 
breathing  tube  that  might  have  pre- 
vented his  death. 

Alston  was  subsequently  fired  for 
“provoking  disharmony,”  according  to 


her  supervisor. 

If  the  high  number  of  fatalities  isn’t 
disturbing  enough,  it  should  be  under- 
stood that  70  percent  of  the  101  deaths 
that  occurred  at  the  jail  were  among  pris- 
oners who  had  not  been  convicted  and 
were  thus  presumed  innocent. 

“They  died  innocent  men  and  wom- 
en,” said  Deric  Muhammad  of  the 
Millions  More  Movement  Ministry  of 
Justice. 

The  group  has  asked  the  U.S.  Justice 
Department  to  conduct  a federal  inves- 
tigation of  the  Harris  County  Jail,  and 
they  have  been  joined  by  activists  from 
the  League  of  United  Latin  American 
Citizens  (LULAC).  “They  are  all  human 
beings,”  noted  LULAC  member  Mary 
Ramos,  expressing  concern  for  prisoners 
at  the  facility. 

It’s  a shame  that  anyone  has  to  be 
reminded  of  that  fact. 

It’s  also  a shame  that  deaths  at  the 
Harris  County  Jail  continue  unabated. 
Eleven  more  jail  prisoners  have  died  in 
the  first  three  months  of  2007  - five  of 
whom  were  pre-trial  detainees  who  had 
not  been  convicted. 

At  least  one  of  those  deaths  in- 
volved allegations  of  insufficient 
medical  care.  Jail  prisoner  Kimberley 
Humphries  died  on  Jan.  23,  2007  due 
to  problems  related  to  a serious  infec- 
tion. “She  kept  trying  to  get  medical 
treatment,  trying  to  get  them  to  help,” 
said  her  sister,  Gloria. 

But  little  help  was  forthcoming  and 
Humphries  became  just  another  Harris 
County  Jail  death  statistic. 

Source:  Houston  Chronicle 
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About  the  only  bad  thing  about 
publishing  a magazine  for  17 
years  is  that  invariably  we  lose  friends  and 
supporters.  Noting  the  passing  of  friends 
is  the  sole  thing  I dislike  about  editing 
PLN.  Moreso  when  we  are  talking  about 
some  of  the  unsung  heroes  and  heroines 
of  the  prisoners’  rights  struggle. 

On  July  24,  2007,  Harmon  Wray, 
60,  died  of  a massive  brain  hemorrhage 
at  a hospital  in  Nashville,  Tennessee. 
Harmon  was  one  of  PLN’s  earliest 
subscribers  back  in  the  1990s.  We  corre- 
sponded off  and  on  over  the  years  and  I 
finally  had  the  privilege  of  meeting  Har- 
mon in  person  in  November,  2006,  while 
we  were  both  attending  a conference 
in  New  Mexico.  Harmon  was  no  fair 
weather  activist.  Dedicated  to  the  cause 
of  civil  rights  since  1968  after  attending 
divinity  school,  Harmon  became  an  ear- 
ly advocate  and  supporter  of  prisoners’ 
rights.  He  published  books  and  articles, 
marched,  organized,  and  advocated  for 
prisoners  for  almost  40  years.  He  was 
arrested  during  an  anti-death  penalty 
demonstration  at  the  Tennessee  gover- 
nor’s mansion  in  2000. 

Harmon  was  a man  of  quiet  dignity 
and  strength  and  was  a pleasure  to  know 


From  the  Editor 

by  Paul  Wright 

and  work  with.  He  lived  a life  of  service 
to  the  poor  and  oppressed.  No  armchair 
advocate,  he  acted  on  his  beliefs  and 
dedicated  his  life  to  the  cause  of  justice. 
He  is  survived  by  his  mother  Celeste  and 
his  partner  of  35  years,  Judy  Parks.  Har- 
mon served  on  the  board  of  the  Private 
Corrections  Institute,  which  advocates 
against  private  prisons.  Over  the  years  he 
had  led  or  been  active  with  a wide  range  of 
criminal  justice  and  anti-death  penalty  re- 
lated groups.  He  co-authored  “Restorative 
Justice:  Moving  Beyond  Punishment” 
(2002)  and  “Beyond  Prisons”  (2006),  and 
taught  a class  to  prisoners  at  the  River- 
bend  Maximum  Security  Institution  in 
Nashville. 

It  is  no  exaggeration  to  say  that  the 
cause  of  justice  and  prisoners  has  lost  a 
great  advocate  and  comrade  in  the  struggle 
for  justice.  Everyone  at  PLN  extends  our 
condolences  to  Harmon’s  many  friends 
and  his  family. 

On  July  26,  2007,  Patrick  McManus, 
69,  died  in  a Minnesota  hospital  from  a 
toe  infection  that  spread  and  ultimately 
damaged  his  kidneys  and  liver.  Pat  was  a 
long-time  prison  official;  at  one  time  he 
was  the  director  of  the  Kansas  Depart- 
ment of  Corrections.  In  recent  years  he 


had  worked  as  an  expert  witness  and 
criminal  justice  consultant.  I first  met  him 
this  February  when  we  were  in  Wichita, 
Kansas  and  he  testified  on  behalf  of  PLN 
as  an  expert  witness  in  our  challenge  to  the 
Kansas  DOC’s  ban  on  gift  subscriptions 
and  publications.  His  easy  manner  and 
common  sense  approach  were  great.  We 
are  awaiting  a ruling  from  the  court. 

Pat  was  also  the  monitor  of  the 
Fulton  county  jail  in  Georgia  and  was 
overseeing  court-ordered  efforts  to  bring 
that  facility  into  the  21st  century  and  en- 
sure minimal  compliance  with  civilized 
norms.  Predictably,  he  was  meeting  fierce 
resistance  from  Fulton  County’s  sheriff, 
but  he  persisted  and  was  doing  his  job  all 
too  well  at  the  time  of  his  death. 

In  many  respects  Pat  was  a dinosaur 
of  the  prison  system,  a throwback  to  a 
time  when  people  went  to  work  in  prisons 
with  the  ridiculous  notion  that  they  could 
help  people  and  send  them  out  of  prison 
better  than  when  they  arrived,  or  at  least 
not  harm  them  and  return  them  to  society 
in  worse  shape  than  when  they  entered. 
Pat  will  be  missed  and  PLN  extends  our 
condolences  to  Pat’s  family. 

On  that  rather  depressing  note  I will 
end  this  month’s  editorial.  IH 


Florida  Jails:  State’s  Largest  Mental  Health  Providers 


Florida’s  policy  of  allowing  mentally 
ill  citizens  to  languish  without  treat- 
ment until  they  have  encounters  with  law 
enforcement  has  turned  the  state’s  county 
jails  into  the  primary  provider  of  mental 
health  services.  This  has  created  fiscal  and 
overcrowding  problems,  which  in  turn  force 
mentally  ill  prisoners  to  live  in  punitive  envi- 
ronments that  worsen  then  condition. 

According  to  the  National  Alliance 
for  the  Mentally  111  (NAMI),  Florida  is  in 
a state  of  crisis,  with  23  percent  of  pris- 
oners held  in  county  and  city  jails  having 
a mental  disorder.  The  actual  number 
may  be  higher.  Anywhere  from  70,000  to 
90,000  people  with  mental  problems  are 
arrested  in  Florida  each  year. 

Despite  that  fact,  Florida  ranked 
48th  nationwide  in  per  capita  spending 
for  mental  health  treatment.  As  with  all 
crises,  this  one  did  not  occur  overnight. 
In  fact,  it  is  the  culmination  of  policies 
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implemented  in  the  1950’s  to  “deinsti- 
tutionalize” the  mentally  ill  by  closing 
psychiatric  hospitals  and  discontinuing 
state-paid  treatment  and  care. 

Many  mentally  ill  defendants  are 
found  incompetent  to  stand  trial,  which 
has  caused  a serious  dilemma  for  Florida’s 
Department  of  Children  and  Families 
(DCF).  Under  Florida  law,  once  a circuit 
court  enters  an  order  finding  a defendant 
“incompetent  to  proceed  or  not  guilty  by 
reason  of  insanity,”  DCF  must  take  custody 
of  the  defendant  within  15  days  to  provide 
“appropriate  treatment  or  training.” 

On  April  25, 2006,  a Broward  County 
Circuit  Court  judge  labeled  jail  prisoner 
Cory  Itson,  27,  legally  incompetent  and 
“an  IMMINENT  THREAT  to  himself 
and  others.”  Itson’s  public  defender,  Anne 
Blanford,  said  her  client  was  “clearly  delu- 
sional,” shouting  obscenities  in  a bare  cell 
when  she  tried  to  visit  him  in  May  2006. 
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Two  Broward  County  judges  ordered 
DCF  and  the  jail’s  medical  provider,  Armor 
Correctional  Services,  to  treat  Itson  pend- 
ing his  transfer  to  a mental  health  facility. 
“It  makes  me  sick  to  think  what  he’s  going 
through,”  said  Cory’s  mother,  Rachel  Itson. 
“He  needs  medication,  but  he’s  not  getting 
it.  They’re  treating  him  like  a dog.” 

DCF  claimed  it  “attempted  to  com- 
ply” with  the  court  orders  to  place  Itson  in 
a forensic  hospital,  yet  missed  a deadline 
to  do  so.  “The  department  is  not  acting 
in  bad  faith  ...  we  do  what  we  always  do,” 
explained  DCF  attorney  Douglas  Green- 
baum.  Apparently,  however,  what  DCF 
always  did  wasn’t  good  enough. 

By  December  2006,  there  were  nearly 
300  prisoners  awaiting  beds  in  treatment 
centers  after  being  found  incompetent. 
The  situation  received  widespread  atten- 
tion when  Florida’s  Third  District  Court 
of  Appeals  entered  a ruling  on  December 
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6 that  affirmed  a Miami-Dade  trial  court’s 
order  requiring  DCF  to  take  custody  of 
three  jail  prisoners.  See:  Hadi  v.  Codero, 
955  So.2d  17  (Fla.App.  3 Dist.  2006). 

In  that  case,  Dr.  Joel  Dvoskin  testified 
that  the  deplorable  conditions  in  unit  9C 
of  the  Miami-Dade  County  Jail,  where 
the  prisoners  were  housed,  fell  “below 
standards  of  care  for  any  reasonable  men- 
tal health  practitioner.”  Moreover,  Dr. 
Dvoskin  stated  the  “conditions  in  unit  9C 
would  likely  exacerbate  the  symptoms  of 
serious  mental  illness,”  and  opined,  “The 
longer  a person  is  confined  to  9C,  the  more 
treatment  would  be  required  to  restore 
him  to  competency  to  stand  trial.” 

The  conditions  were  so  bad  that  they 
reduced  then-DCF  Secretary  Lucy  Hadi 
to  tears  when  she  toured  the  unit.  Despite 
previous  arguments  that  her  agency  didn’t 
have  financial  resources  to  remedy  the 
problem,  she  pledged  DCF  would  spend 
$5  million  to  create  85  new  treatment  beds 
for  mentally  ill  defendants.  That  didn’t 
impress  a Pinellas  County  judge,  however, 
who  in  October  2006  levied  a $80,000  fine 
against  Hadi  and  threatened  her  with  six 
months  in  jail  on  a contempt  charge  for 
failing  to  move  ten  prisoners  into  treatment 
programs  pursuant  to  a court  order. 

Hadi  announced  her  resignation  two 
months  later;  that  same  week,  in  Decem- 
ber 2006,  the  Advocacy  Center  for  Persons 
with  Disabilities  filed  suit  against  DCF, 
seeking  to  force  the  agency  to  comply 
with  state  law  by  removing  300  mentally  ill 
prisoners  from  county  jails  statewide. 

With  the  pressure  reaching  a cre- 
scendo, Florida’s  Legislature  responded 
by  giving  DCF  $16.6  million  to  throw  at 
the  problem.  The  increased  funding  en- 
abled DCF  to  open  239  new  beds  in  secure 
mental  health  hospitals,  340  beds  in  less 
secure  areas  and  70  beds  in  community- 
based  centers.  DCF  now  has  1,700  beds 
available  statewide  to  treat  mentally  ill 
prisoners,  and  has  contracted  with  GEO 
Care,  a subsidiary  of  private  prison  opera- 
tor GEO  Group,  to  operate  two  treatment 
centers  that  were  converted  from  former 
correctional  facilities. 

From  January  to  May  2007,  613  pris- 
oners were  admitted  to  DCF  hospitals  and 
another  340  were  restored  to  competency 
and  sent  back  to  jail.  On  May  9,  Hadi’s 
replacement,  DCF  Secretary  Bob  Butter- 
worth,  announced  during  a court  hearing 
that  the  backlog  of  mentally  ill  prisoners 
awaiting  transfer  to  treatment  facilities 
had  been  cleared.  While  DCF  may  have 
eliminated  the  waiting  list  and  is  now  able 
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to  take  prisoners  within  1 5 days  of  a court 
order,  that  does  nothing  to  address  the  fact 
that  the  state’s  jails  are  overloaded  with 
mentally  ill  people. 

“Florida’s  jails  are  the  largest  provid- 
ers of  mental  health  and  are  dramatically 
overcrowded,”  said  Representative  Lo- 
ranne  Ausley  (D-Tallahassee).  Which  begs 
the  question  of  whether  many  of  those 
people  in  jail  are  really  criminals,  or  are 
simply  unable  to  cope  in  society  without 
supervision  and  treatment. 

“I  can  show  you  a percentage  in  the 
Polk  County  Jail  who  are  not  intentional 
criminals,”  Polk  Co.  Sheriff  Grady  Judd 
acknowledged.  “They  are  just  really,  really 
mentally  ill.” 

In  2006,  NAMI  gave  Florida  an  over- 
all grade  of  C-minus  for  its  mental  health 
system.  “By  necessity,  the  criminal  justice 
community  has  become  one  of  the  most 
visible  mental  health  advocacy  communi- 
ties in  Florida,”  NAMI  stated. 

Such  concerns  spawned  Partners 
in  Crisis,  a statewide  group  of  law  en- 
forcement and  mental  health  advocates. 
“Mentally  ill  people  don’t  belong  in  jails 
and  jails  are  poorly  equipped  to  deal  with 
mentally  ill  people,”  said  Circuit  Judge 
Charles  Curry,  who  helped  form  a Part- 
ners in  Crisis  chapter  in  Polk  County.  “We 
need  an  environment  where  they’re  housed 
so  we  can  ensure  they  take  their  medicines, 
where  we  can  protect  them  from  society 
and  society  from  them.” 

The  problem  is  that  until  recently, 
and  only  after  being  forced  to  confront 
the  issue,  Florida  lawmakers  and  DCF 
officials  considered  jails  to  be  a suitable 
environment  for  the  mentally  ill. 

Sources:  The  Ledger,  St.  Petersburg  Times, 
Sun-Sentinel,  ocala.com,  WMFE,  Florida 
Capitol  Report,  jacksonville.com,  tam- 
pcibay.  com,  Miami  F[erald 
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Nearly  half  a million  women 
are  married  to  men  in  prison. 
Maintaining  these  relationships  involves 
a constant  struggle  with  an  often  unsup- 
portive  penal  system,  despite  growing 
evidence  that  a healthy  marriage  is  one  of 
the  best  tools  for  rehabilitation.  Welcome 
to  the  intersection  of  prisons,  love  and 
politics. 

Every  Friday  afternoon,  after  she 
gets  out  of  nursing  school,  Carole  Santos 
hits  the  bank.  There,  she  gets  two  rolls 
of  quarters  and  20  singles,  which  she 
divides  in  two,  10  for  Saturday  and  10  for 
Sunday.  By  9 p.m.,  she’s  nodding  off  to 
sleep,  but  she’ll  be  up  before  the  Lompoc, 
California,  sun  to  prepare  for  the  big  day 
ahead  of  her. 

At  6:30  a.m.,  she  packs  her  money, 
driver’s  license,  and  a pen  into  a clear 
zippered  bag  and  begins  her  beauty 
ritual.  “During  the  week,  I don’t  dress 
up  or  spend  much  time  with  makeup  and 
hairstyle,”  she  says,  “but  weekends  are 
for  my  husband,  so  I always  spend  that 
extra  time.” 

Carole’s  husband  of  four  years,  a 
childhood  friend,  is  in  the  nineteenth 
year  of  a 45-year  prison  term  for  cocaine 
distribution,  spending  the  better  part  of 
his  years  writing  books  about  prison.  He 
received  his  B.A.  and  M.A.  while  behind 
bars.  Michael  is  set  for  release  in  2013,  and 
the  couple  says  they’re  more  in  love  than 
ever.  Carole  has  been  with  him  through 
two  sudden  transfers,  and  they  agree  that 
the  prison  in  Lompoc,  a scenic  10-minute 
drive  from  where  Carole  has  moved,  is 
leaps  and  bounds  more  peaceful  than  the 
other  prisons  in  which  Michael  has  been. 
From  8:30  a.m.  to  3 p.m.  on  Saturdays 
and  Sundays,  they  sit  at  picnic  benches 
shaded  by  eucalyptus  trees,  and  talk  about 
Carole’s  progress  in  school;  her  daughter, 
Nichole;  their  future  together;  his  writ- 
ing; the  singles  she  has  with  her  are  the 
maximum  amount  she  can  bring  in  when 
she  goes — none  of  which  she  can  give  to 
Michael — and  the  quarters  afford  them 
snacks  from  the  vending  machines,  which 
he  is  not  allowed  to  touch.  “Each  visiting 
day  is  a blessing,”  she  says,  “because  we 
know  that  at  any  moment  the  administra- 
tion can  move  Michael,  change  visiting 
policies,  or  make  arbitrary  decisions  that 
could  impact  our  ability  to  visit  freely.” 
Carole,  though  eternally  upbeat,  still 
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Chains  of  Love 

by  Siobhan  O'Connor 

grapples  with  countless  external  obstacles 
that  make  her  marriage — and  the  roughly 
450,000  other  marriages  between  prison- 
ers and  civilians — a challenge.  There  is 
almost  no  institutional  support  for  these 
unconventional  marriages,  though  that 
may  soon  change.  As  policymakers  begin 
to  reexamine  the  rehabilitative  potential 
of  stable  marriages  they  are  also  finding 
that  there  may  be  other  political  and  eco- 
nomic benefits  to  helping  preserve  these 
unions.  How  this  plays  out  on  a national 
scale  remains  to  be  seen. 

As  it  stands,  most  facilities  are 
far  less  idyllic  than  Lompoc,  spouses 
struggle  with  the  cost  of  trying  to  move 
around  as  their  partners  are  suddenly 
transferred,  and  the  financial  obstacles 
of  being  a single-income  family  are 
prohibitive,  to  say  nothing  of  the  psy- 
chological toll.  In  fact,  one  of  the  biggest 
hurdles  prisoners’  wives  face  is  the  stigma 
they  say  they  encounter  everywhere  they 
go.  It’s  unknown  how  many  of  these  mar- 
riages are  the  result  of  healthy  couples 
who  knew  each  other  or  dated  prior  to 
incarceration,  and  how  many  are  the 
result  of  pathologically  low  self-esteem 
or  a bad-boy  fetish  paired  with  a prison 
pen-pal  service. 

“There  will  always  be  people  who 
...  define  me  as  one  those  girls  who, 
you  know,  goes  after  someone  on  death 
row,”  says  Carole,  referring  to  what  some 
people  unkindly  call  “inmate  groupies,” 
a small  number  of  women  who  seek  out 
relationships  with  high-profile  convicts 
(Scott  Peterson,  who  received  marriage 
proposals  and  bagfuls  of  love  letters, 
comes  to  mind).  “We  should  stop  stereo- 
typing these  women — they  are  not  all  the 
same,”  says  the  Northwestern  University 
criminologist  Jack  Levin,  who  has  writ- 
ten a book  about  “killer  groupies.” 

In  a national  climate  where  the 
promotion  of  marriage  is  prioritized 
and  new  incarceration  initiatives  are 
being  introduced  across  the  country, 
the  intersection  of  prisoners  and  mat- 
rimony appears  to  be  a political  blind 
spot.  The  wives  of  prisoners  are  still 
largely  without  resources  or  assistance, 
grappling  with  often  exorbitant  phone 
rates,  long  distances  to  be  traveled  for 
visits,  hypervigilant  visitation  rules,  and 
restricted  access  to  information  about 
their  husbands’  well-being.  Right  now, 
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according  to  a report  by  a leading  scholar 
named  Creasie  Finney  Hairston,  “The 
correctional  policies  and  practices  that 
govern  contact  between  prisoners  and  their 
families  often  impede,  rather  than  support, 
the  maintenance  of  family  ties.” 

As  it  stands,  the  only  major  institution- 
al assistance  for  these  couples  is  an  unlikely 
offshoot  of  government  support  for  mar- 
riage. In  1996,  Bill  Clinton  signed  into  law 
a welfare-reform  act  that  supported  the 
idea  that  marriage  is  a tool  for  overcoming 
poverty,  calling  “marriage  . . . the  founda- 
tion of  a successful  society.”  President  Bush 
recently  upped  the  ante  with  the  Healthy 
Marriage  Initiative,  committing  $750  mil- 
lion over  five  years  to  marriage  promotion, 
some  of  which  is  going  to  marital  programs 
in  prisons.  Marriage,  the  argument  goes, 
has  been  shown  time  and  again  to  benefit 
the  country  in  measurable  ways:  married 
couples  have  markedly  lower  instances  of 
poverty  and  crime.  For  prisoners,  it  also 
helps  lower  rates  of  recidivism,  a big  deal  in 
a country  with  a soaring  prison  population 
that  recently  passed  the  two  million  mark 
and  where  67  percent  of  ex-convicts  end 
up  back  in  prison.  According  to  a recent 
study,  a steady  marriage  was  the  number 
one  factor  preventing  recidivism.  Now, 
24  states  are  teaching  prisoners  and  their 
spouses  how  to  listen,  express  their  feelings, 
and  resolve  conflict. 

Faith-based  groups  have  been  doing 
similar  work  in  prisons  for  decades.  Some- 
times called  Marriage  Encounters,  these 
weekend  marriage  seminars  are  hosted  by 
several  guards,  the  prison  chaplain,  and 
volunteer  instructors,  like  Wayne  and  Mar- 
cia Kessler  in  Las  Vegas.  “The  first  thing  we 
do,”  says  Marcia,  “is  teach  about  talking  on 
a feeling  level  and  how  feelings  are  differ- 
ent from  thoughts  and  judgments.  That  no 
feeling  is  right  or  wrong.  Anger  isn’t  wrong, 
but  smacking  someone  is.” 

The  programs  implemented  in  Oklaho- 
ma, a pioneering  state  for  prison  marriage 
classes,  are  a different  animal  altogether. 
Based  on  curricula  co-created  by  Howard 
Markman,  a researcher  at  the  University 
of  Denver,  these  classes  are  by  and  large 
the  same  as  marriage  classes  offered  to 
non-prisoners.  In  five  years,  more  than 
1,000  Oklahoma  prisoners  have  volun- 
tarily participated,  many  of  them  with 
their  wives.  “Inmates  tell  me  they  love  the 
program  because  it  actually  allows  them 
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to  do  something  for  their  marriage,”  says 
JoAnne  Eason,  the  Oklahoma  Marriage 
Initiative’s  vice  president  of  special  proj- 
ects. “There  is  so  little  they  can  do  for  the 
marriage  while  they  are  incarcerated.  They 
look  at  it  like,  I want  my  relationship  to 
last.  I know  most  relationships  do  not  last 
through  incarceration,  and  so  if  there  is 
something  I can  do  to  make  this  last  and 
if  my  partner  is  really  willing,  then  I want 
to  do  this.’”  Some  studies  cite  a prison 
divorce  rate  as  high  as  80  percent  within 
the  first  year. 

While  data  is  still  being  evaluated, 
Markman  says,  “So  far,  [inmates]  are 
happier  with  their  relationships,  handle 
conflict  better,  and  are  seemingly  extend- 
ing some  of  those  conflict-management 
skills  to  other  aspects  of  their  life  inside 
prison. ...  I certainly  think  overall  the  goal 
is  that  we  will  be  able  to  reduce  the  recidi- 
vism rate  if  we  do  this  on  a large  scale.” 

“We  are  not  out  there  encouraging 
people  to  go  out  and  get  married,”  says 
Eason.  “If  we  can  help  people  who  were 
married  when  they  came  in  or  want  to  get 
married,  and  this  is  the  most  important 
thing  to  an  inmate  to  avoid  recidivism, 
that  sounds  like  a good  thing.”  Few  would 
disagree  that  reducing  the  country’s  recidi- 
vism rate  should  be  a national  priority; 
the  issue,  rather,  is  how  the  government 
attempts  to  do  that.  For  the  marriage 
initiative’s  critics,  the  issue  isn’t  “should 
inmates  get  married,”  but  “should  the 
government  be  spending  taxpayer  dollars 
teaching  them,  and  tens  of  thousands  of 
non-incarcerated  men,  to  listen  and  talk 
better?”  A recent  report  by  the  U.S.  De- 
partment of  Health  and  Human  Services 
indicated  that  marriage  classes  in  prison 
are  still  a contentious  issue,  and  many 
women  feel  there  are  more  immediate 
changes — cheaper  phone  calls,  longer 
visits,  better  access  to  information — that 
would  make  their  lives  and  marriages  a 
whole  lot  easier. 

“It’s  really  hard  on  the  drive  home,” 
says  Diane  Ferranti,  a pretty,  soft-spoken 
brunette  who  two  years  ago  married  her 
boyfriend  of  12  years,  Seth,  in  a federal 
prison.  She  met  him  through  her  sister, 
while  he  was  on  the  lam  facing  drug  charg- 
es. “On  my  wedding  day  I could  see  him 
for  an  hour.  He  was  in  West  Virginia  then. 
So  afterward  I had  to  drive  10  hours  [to  St. 
Peters,  Missouri]  by  myself.”  Now,  every 
couple  of  months,  when  Diane  can  afford 
it,  she  makes  the  1 1 -hour  drive  to  the  low- 
security  Federal  Correctional  Institution 
Loretto  in  southwest  Pennsylvania  to  see 
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her  husband.  Visiting  rules  are  strict — no 
skirts,  no  tank  tops,  no  lace  anything,  no 
tight  pants  (including  stretch  pants  unless 
worn  with  an  oversized  shirt) — and  the 
hours  are  limited.  She  makes  sure  to  get 
there  by  8 o’clock,  but  by  the  time  she  gets 
through  the  metal  detector,  her  paperwork 
is  processed,  and  her  coat  is  searched,  she 
has  already  lost  about  an  hour. 

“When  I see  him  there  are  so  many 
eyes  on  [us],”  she  says  of  the  guarded  visit- 
ing area.  “It’s  really  uncomfortable.”  The 
room  is  small  and  gray,  with  no  tables  and 
a few  surveillance  cameras.  After  a quick 
kiss  hello,  Diane  and  Seth  sit  opposite 
each  other,  where  they’ll  be  for  the  next 
five  hours,  talking,  laughing,  and  hold- 
ing hands,  surrounded  on  either  side  by 
other  visitors,  prisoners,  and  guards.  “It’s 
1 1 hours  for  her  to  come  visit  me,”  says 
Seth.  “It’s  really  rough  for  her,  but  she  is 
strong.”  At  2 p.m.,  it’s  another  quick  kiss 
good-bye,  and  she  hits  the  road. 

Visiting  conditions  vary  from  prison 
to  prison,  but  the  bus-station-like  visiting 
area  at  Loretto  is  a good  example  of  the 
“norm” — nothing  like  the  visiting  envi- 
ronment where  Carole  and  her  husband 
meet.  A lifelong  Bronx  resident,  who 
asked  that  she  not  be  named,  meets  with 
her  husband  of  nine 
years  in  a room  like 
the  one  at  Loretto. 

She  visits  him  se- 
cretly, every  other 
weekend  if  she  can 
get  away,  though  she 
likes  to  keep  her  vis- 
its under  two  hours. 

“I  have  trouble  keep- 
ing track  of  the  lies,” 
she  says.  “Some  of 
the  family  knows  but 
we  don’t  talk  about 
it.  I know  what  peo- 
ple think  of  women 
who  stay  [married  to 
prisoners].”  Though 
she  thinks  her  hus- 
band’s sentence,  a 
mandatory  mini- 
mum of  15  years 
for  buying  drugs,  is 
preposterous,  she 
feels  stigmatized  by 
his  crime.  “Not  an 
option,”  she  says 
of  divorce,  not  that 
she’s  religiously  op- 
posed to  it.  “I  love 
that  man.” 


Living  what  is,  in  essence,  a double 
life,  her  personal  relationships  face  par- 
ticular strain.  She  would  like  to  find  a 
discreet  local  support  chapter  for  pris- 
oners’ wives  but  can’t  find  one,  and  she 
doesn’t  know  where  to  look. 

“Questions  are  now  being  raised 
about  the  impact  of  imprisonment  on 
children  and  families,”  writes  Finney  Hair- 
ston, “and  the  extent  to  which  prisoners’ 
families  might  be  resources  and  assets, 
rather  than  liabilities,  in  promoting  safer, 
resourceful  communities.”  Last  spring, 
she  was  on  a panel  at  a government  sym- 
posium on  incarceration  and  marriage 
held  by  the  Department  of  Health  and 
Human  Services,  the  first  of  its  kind.  The 
symposium  produced  a report  determin- 
ing, among  other  things,  that  there  is  little 
to  no  support  for  families  who  want  to 
stay  together  through  incarceration,  and 
that  wives  are  “in  essence  ‘doing  time’ 
themselves.” 

Indeed,  Carole  and  Diane  have  both 
dedicated  their  lives  to  educating  them- 
selves about  the  prison  system,  through 
their  husbands’  writings  and  through  the 
management  of  their  websites.  “I  have 
made  it  a point  to  learn  as  much  as  I can 
about  his  world,”  says  Carole,  “because 
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Chains  of  Love  (cont.) 


it’s  upside-down  backwards  from  this 
one.  You  can’t  be  close  unless  you  know 
what  they  are  living  through  in  there.” 
Trolling  on  anonymous  support  sites  re- 
veals elaborate  networks  of  women  who 
help  each  other  navigate  the  legal  system 
(“Do  D.A.s  usually  get  the  sentences  they 
ask  for?”),  trade  practical  advice  (“What 
do  you  tell  your  coworkers?”),  and  offer 
emotional  support,  assuring  each  other 
they  are  not  alone. 

In  1987,  the  Supreme  Court  ruled 
against  restrictions  on  prisoner-civilian 
marriages,  which  is  why,  almost  20  years 
later,  Diane  and  Carole  were  able  to  marry 
their  boyfriends  inside  federal  prisons. 
Carole,  too,  knew  her  husband  before  his 
incarceration,  and  was  going  through  an 
amicable  separation  with  another  man 
when  she  reconnected  with  Michael. 
Carole’s  sister  had  stayed  good  friends 
with  him  through  the  early  years  of  his 
sentence,  but  it  wasn’t  until  the  approach 
of  Carole’s  high  school  reunion  prompted 
her  to  Google  him  that  she  saw  what  he 
was  up  to.  “I  found  a static  website  that 
had  some  of  his  writings  posted  and  I 
was  just  completely  enthralled.  So  I wrote 
to  him.”  An  old-fashioned  courtship 
ensued,  letters  getting  longer  by  the  day. 
She  estimates  that  they  have  thousands  of 
pages  between  them  from  that  period,  and 
before  long  she  started  seeing  him  in  her 
future.  “I  had  been  enough  in  the  world 
and  had  experienced  enough  love  and  dis- 
appointment to  know  [a  marriage]  is  not 
about  being  able  to  sleep  with  someone,” 
she  says.  Carole  doesn’t  bellyache  about 
the  challenges  she  signed  up  for.  Instead, 
she  understands  it’s  up  to  them  to  do  what 
they  can  to  make  their  marriage  work. 

These  days,  Diane  spends  most  of 
her  time  running  Gorilla  Convict  Pub- 
lications, which  publishes  her  husband’s 
books,  and  picking  up  freelance  work 
as  a court  reporter  when  she  can.  “She 
facilitates  my  career,”  says  Seth.  “Guys 
tell  me  I am  so  lucky — 99  times  out  of 
100  the  girl  leaves.”  She  and  Seth  talk  on 
the  phone  about  three  times  a day,  and 
he  writes  her  epic  love  letters — which  is 
enough  to  keep  her  hopeful.  “I  guess  I 
am  really  just  hoping  they  bring  back 
[federal]  parole,”  she  says  quietly.  “I  just 
wonder  what  it  will  be  like  when  he  walks 
through  those  doors.” 

Seth  says  he  does  what  he  can  to 
comfort  Diane.  “I  know  she  gets  lonely 
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without  me  there.  The  hardest  thing  is 
that  there  isn’t  much  I can  do  for  her  from 
in  here,”  he  says.  “I  write  to  her  every  day 
and  I try  to  stay  on  the  right  track.  If  I’m 
in  the  hole  [solitary  confinement],  I can’t 
call  her  and  she’ll  worry,  so  she  keeps  me 
from  doing  things  I otherwise  might  do.  I 
think  all  the  time  about  how  my  decisions 
will  affect  her.” 

If  there’s  a through-line  here,  it’s  sac- 
rifice for  love,  not  that  they  would  call  it 
that.  Carole,  for  her  part,  says  she’s  often 
tired.  In  addition  to  being  a mother  and 
in  school  full  time,  she  also  manages  her 
husband’s  writing  projects.  Still,  she  says, 
she’s  always  excited  to  see  him.  “When 
I first  see  him  I breathe  a sigh  of  relief, 
because  when  I see  him  walk  through 
that  door  I know  all  is  right  in  our  world 
for  another  day.  Though  logically  I know 


Michael  has  mastered  the  prison  environ- 
ment ...  my  emotional  response  comes 
with  anxiety  and  fear  for  his  safety,  as 
well  as  loneliness  and  a yearning  to  be 
with  him.”  She’s  grateful,  she  says,  to 
spend  his  last  few  years  of  confinement 
visiting  in  the  peaceful  farm-like  setting 
at  Lompoc,  but  more  than  anything,  she 
wants  him  home.  “I  start  missing  him  on 
Sundays  at  3:01  p.m.  and  then  we  begin 
to  count  the  wake-ups  until  our  next  kiss. 
Six  more  wake-ups,  five  more  wake-ups, 
four  more  wake-ups.” 

Siobhan  O’Connor  is  GOOD  Magazine’s 
Features  Editor  and  KING  Magazine’s 
Deputy  Editor.  She  is  based  in  New  York. 
This  article  first  appeared  in  GOOD  Maga- 
zine, Issue  No.  4 ( www.goodmagazine. 
com).  It  is  reprinted  with  permission. 


Gannet  New  Jersey’s  Witch  Hunt  for  Public 
Employees  with  Criminal  Records 

by  Matthew  T.  Clarke 


The  media  in  New  Jersey,  spear- 
headed by  Gannett  New  Jersey 
publications,  has  embarked  on  a campaign 
to  root  out  public  employees  with  criminal 
records. 

On  April  1, 2007,  Gannett  New  Jersey 
published  the  results  of  an  investigation 
that  cross-correlated  public  employee 
payroll  records  and  criminal  records,  which 
revealed  that  over  1 ,800  government  work- 
ers had  formerly  been  convicted  of  a felony. 
This  included  all  types  of  public  employees, 
ranging  from  sanitation  workers  to  teach- 
ers. The  report  noted  that  while  there  is  a 
prohibition  against  hiring  public  school 
teachers  with  certain  prior  felonies,  such  as 
drug  dealing,  there  is  no  similar  ban  on  hir- 
ing ex-offenders  generally  for  state,  county 
and  local  government  positions. 

Even  the  hiring  practices  of  the  De- 
partment of  Education  had  loopholes 
which  did  not  catch  some  teachers  and 
other  school  employees  who  had  been  con- 
victed of  felonies  after  the  initial  criminal 
background  check  upon  hiring.  Gannett 
found  six  teachers  who  had  serious  felony 
convictions  and  an  assistant  principal  who 
had  been  convicted  of  illegally  carrying  a 
gun.  Five  other  teachers  had  been  hired 
despite  having  criminal  records. 

The  highest  standards  of  scrutiny  are 
applied  to  the  most  sensitive  jobs  - those 
involving  the  handling  of  money  or  care 
for  children  and  the  elderly  - but  no  bright 
line  is  drawn  on  who  can  and  cannot  be 


hired.  Jersey  City’s  Department  of  Public 
Works  has  a program  that  allows  ex- 
prisoners to  be  employed  so  long  as  they 
stay  drug  free  and  out  of  trouble. 

“What  do  you  do  with  everyone  who 
has  paid  their  debt  to  society?”  asked  Oren 
Danby,  Sr.,  chief  executive  officer  of  the 
Jersey  Incinerator.  “We  can’t  ostracize 
their  rights  forever.  That’s  how  you  rebuild 
communities  - by  giving  an  opportunity  to 
those  who  made  mistakes  in  their  lives.” 

Unfortunately,  Gannett  is  not  so 
open-minded.  It  published  the  names  and 
occupations  of  many  of  the  employees  in 
question.  After  a review  of  450,000  public 
employee  records  and  586,000  conviction 
records  dating  back  to  1982,  Gannett 
uncovered  1,800  public  employees  with 
criminal  histories. 

Narrowing  the  search  to  the  past  ten 
years,  Gannett  found  980  state,  county 
and  local  government  employees  who  had 
criminal  records  as  of  the  end  of  2006. 
More  than  400  were  already  employed 
in  government  jobs  when  they  were  con- 
victed. Over  a third  had  been  sentenced 
to  jail  time,  and  158  served  over  a year 
behind  bars.  Fifty-eight  were  police  or  fire- 
fighters - 45  of  whom  were  convicted  after 
being  hired.  Sixteen  were  teachers,  five  of 
whom  were  subsequently  fired  when  the 
preliminary  results  of  the  investigation 
became  public  knowledge. 

Nine  of  the  980  public  workers  with 
recent  criminal  histories,  including  some 
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with  convictions  for  drug  possession  and 
theft,  worked  for  the  Department  of 
Children  and  Families.  State  law  prohibits 
that  department  from  hiring  people  with 
criminal  histories  involving  certain  violent 
crimes  or  crimes  against  children. 

“Primarily,  we  look  at  the  severity 
of  the  offense  and  when  it  occurred,” 
stated  Andy  Williams,  spokesman  for  the 
department.  “Did  it  happen  20  years  ago? 
Pre-employment  and  post-employment, 
we  evaluate  it  and  decide  what’s  in  the  best 
interest  of  the  agency.” 

Almost  400  of  the  criminal  records 
involved  drug  charges,  which  was  the 
most  common  type  of  offense.  Around 
100  involved  theft. 

Eleven  senior  state  prison  guards  had 
convictions  ranging  from  simple  assault 
to  offensive  touching.  None  was  convicted 
after  being  hired;  most  had  2006  salaries  of 
about  $68,400.  One  of  the  guards  was  fired 
following  his  conviction  but  was  reinstated 
with  a 120-day  suspension.  The  Depart- 
ment of  Corrections  declined  to  comment 
on  guards  with  criminal  histories. 

Four  Jersey  City  police  officers  were 
among  those  identified  as  ex-offenders. 
Their  records  included  convictions  for 
threatening  to  kill  and  using  a false 


driver’s  license. 

Gannett  further  identified  1 1 school 
employees  with  criminal  histories.  This 
included  eight  teachers,  a janitor,  a mes- 
senger and  an  assistant  principal.  Five 
had  been  convicted  before  being  hired 
and  were  not  caught  in  the  mandatory 
background  check  performed  by  the  De- 
partment of  Education.  Of  the  five,  one 
had  been  convicted  for  distribution  of 
marijuana,  one  for  drug  possession,  one 
for  theft  by  deception,  one  for  child  abuse 
and  one  for  possession  of  cocaine.  School 
officials  are  now  calling  for  background 
checks  to  be  conducted  on  school  employ- 
ees every  five  years.  “Obviously,  we  don’t 
want  educators  with  criminal  histories  in 
the  classroom,”  said  Dept,  of  Education 
spokesman  Jon  Zlock. 

On  May  24,  2007,  the  state  Attorney 
General’s  office  issued  a letter  to  all  lo- 
cal prosecutors,  directing  them  to  report 
crimes  committed  by  public  workers  to  the 
state  once  the  defendants  are  convicted. 

Prisoner  advocates  worry  that  such 
publicity  may  make  it  even  harder  for 
ex-prisoners  to  get  jobs.  They  also  hope 
the  negative  media  attention  will  not  lead 
to  a backlash  against  the  Second  Chance 
Act,  a national  re-entry  initiative  to  help 


ex-prisoners  that  is  currently  pending  in 
Congress  (H.R.  1593,  S.B.  1060). 

Rev.  Joseph  Robinson,  who  heads 
the  ex-offender  program  for  Patterson- 
based  Pilgrim  Outreach  Ministries,  noted 
that  while  a job  is  just  one  component  of 
successful  reintegration,  it’s  the  key  to  sta- 
bility, self-sufficiency  and  self-confidence. 
Ex-felons  who  find  steady  jobs  and  suc- 
cessfully re-integrate  into  society  are  less 
likely  to  re-offend.  IP 

Sources:  Gannett  New  Jersey;  New  Jersey 
North  Media  Group 


CALIFORNIA  HABEAS  HANDBOOK 
5th  Edition  Now  Shipping! 

A PRACTICAL  GUIDE  TO  STATE  AND 
FEDERAL  HABEAS  UNDER  AEDPA 

By  Kent  Russell,  PLN  Columnist  (“Habeas  Hints”) 

• Completely  Revised:  Autumn,  2006 
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• Appx.  w / Actual  Russell  Documents 

Cost  = $39.99  for  prisoners  (others  add  $10). 
Send  check  or  money  order  to: 

Kent  Russell  (C.H.H.) 

2299  Sutter  Street 
San  Francisco,  CA  94115 

Website:  RUSSELLHABEAS.COM 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

"Wbft^  a dl^be4ic  pA4le*\4  is  serious  A*\d  m-forw\ed  ^bovuf 
bis  disease,  be.<*l4b  sl^-f-f  b^e  4o  be  4be>  4 oes.  They 
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JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 
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Colorado  Investigates  Former  Prison  Director  for 
Malfeasance  Following  State  Audit 


The  Colorado  State  Auditor  com- 
pleted a review  of  the  state’s 
private  prison  contracts  in  November 
2006.  The  audit  found  that  former  Direc- 
tor of  Prisons  Nolin  Renfrew’s  “private 
business  activities  arguably  present  a con- 
flict of  interest  and  result  in  a breach  of  his 
fiduciary  duty  and  the  public  trust.” 

The  State  Auditor  recommended  that 
the  Colorado  Department  of  Corrections 
(CDOC)  investigate  Renfrow  and  pos- 
sibly turn  the  matter  over  to  the  district 
attorney  for  prosecution.  The  audit  also 
suggested  that  the  CDOC  strengthen  its 
safeguards  for  ensuring  compliance  with 
codes  of  ethics  and  conduct,  and  develop 
a strategic  plan  to  address  Colorado’s 
prison  overcrowding  crisis. 

While  the  State  Auditor  failed  to  iden- 
tify Renfrow  by  name,  referring  instead  to 
a “former  senior-level  employee,”  State 
Representative  Liane  “Buffie”  McFadyen 
identified  Renfrow  as  the  employee  in 
question.  McFadyen,  a long-time  foe  of 
prison  privatization,  had  requested  the  au- 
dit. She  characterized  Renfrow’s  conduct 
as  a “clear  conflict  of  interest.” 

In  August  2005,  Renfrow  incorpo- 
rated a prison  consulting  business  with 
the  Colorado  Secretary  of  State.  He 
began  operating  the  business  as  early  as 
November  2005  while  on  a combination 
of  annual,  sick  and  holiday  leave  from 
his  position  at  the  CDOC.  Renfrow 
retired  on  January  31,  2006  after  28 
years  of  state  DOC  employment.  The 
Auditor  found  no  evidence  that  Renfrow 
had  obtained  the  consent  of  either  his 
physician  or  his  supervisor  to  engage  in 
outside  employment,  as  required  by  State 
Personnel  Board  rules  and  CDOC  regu- 
lations. Renfrow  had  used  240  hours  of 
paid  sick  leave,  worth  $14,000,  during  the 
period  when  he  was  pursuing  his  private 
consulting  work. 

While  on  leave  Renfrow  assisted  the 
Geo  Group,  formerly  Wackenhut  Correc- 
tions, in  developing  a $ 14  million  proposal 
to  build  a 1 ,500-bed  private  prison  in  Ault, 
10  miles  southeast  of  Fort  Collins,  Colo- 
rado. He  also  spoke  to  Ault  officials  on 
behalf  of  Geo.  Section  24-18-108(2)(b)  of 
the  Colorado  Revised  Statutes  prohibits  a 
state  employee  from  assisting  any  person 
for  a fee  or  other  compensation  in  obtain- 
ing any  contract  or  economic  benefit  from 
the  employee’s  agency.  If  the  facility  is 
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built,  Renfrew  stands  to  reap  a $1  million 
consultation  fee. 

The  Geo  Group  was  selected  to  build 
the  prison  but  then  began  negotiating 
with  the  state.  The  company  tried  to 
hold  out  for  a guarantee  of  90  percent 
occupancy  over  the  next  30  years,  or 
more  than  $25.6  million  annually  in  cur- 
rent dollars.  Colorado  has  never  before 
made  such  an  agreement.  Additionally, 
Geo  wanted  Ault  to  issue  tax-exempt 
revenue  bonds  to  fund  construction  of 
the  facility,  despite  having  cited  private 
funding  in  its  bid  proposal. 

In  March  2007,  Rep.  McFadyen 
called  for  the  CDOC  to  rescind  its 
agreement  with  Geo,  citing  conflicts 
in  the  bidding  process  and  Colorado’s 
troubled  history  with  the  company. 
Previously,  Geo  was  selected  in  2003  to 
build  a private  prison  in  Pueblo.  The 
project  became  mired  in  zoning  issues, 
community  resistance  and  delayed  FAA 
approval  (the  prison  was  to  be  built  near 
an  airport).  Geo  then  tried  to  renegotiate 
for  occupancy  guarantees.  The  contract 
was  cancelled  in  December  2006  due  to 
non-performance.  “I  think  the  state  was 
held  hostage  for  four  years  waiting  for 
their  beds,”  said  Rep.  McFadyen. 

The  Ault  prison  project  also  faced 
zoning  issues  and  community  resistance, 
as  well  as  lawmaker  opposition.  “It  feels 
tainted,”  state  Rep.  Fran  Coleman  said  of 
the  CDOC’s  Request  for  Proposal  (RFP) 
bidding  process  for  the  facility.  Rep.  Mc- 
Fadyen had  sharp  criticism  for  Geo,  too, 
stating,  “They  hired  an  insider  knowing 
he  worked  for  the  state.  In  my  mind,  Geo 
has  shown  itself  to  be  not  a company  that 
operates  fairly  in  the  state  of  Colorado.” 

The  Colorado  Criminal  Justice  Re- 
form Coalition,  an  advocacy  group, 
likewise  urged  the  state  to  cancel  Geo’s 
contract,  remarking  in  a March  5,  2007 
letter  that  they  had  “no  confidence  in  the 
integrity  of  the  bidding  and  procurement 
process  given  the  clear  conflict  of  interest 
and  misconduct  when  Nolin  Renfrow  pro- 
vided private  consultation  services  to  the 
Geo  Group  in  the  development  of  their 
bid  in  response  to  the  2005  RFP  while  still 
employed  by  the  DOC.” 

Under  pressure,  the  state  rescinded 
Geo’s  contract  for  the  Ault  prison  on  April 
24, 2007,  when  CDOC  Executive  Director 
Ari  Zavaras,  in  a letter  to  the  company, 
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stated  the  department  would  no  longer 
discuss  Geo’s  request  for  a guaranteed 
occupancy  rate.  “It  was  apparent  the 
Department  and  Geo  could  not  come  to 
an  agreement,”  said  CDOC  spokesperson 
Allison  Morgan. 

Renfrow,  meanwhile,  had  to  deal 
with  problems  of  his  own.  While  the  State 
Auditor  found  no  evidence  that  he  had 
disclosed  confidential  information  to  as- 
sist Geo  or  his  other  clients,  the  Auditor 
recommended  that  the  CDOC  investigate 
Renfrow’s  activities  “regarding  compli- 
ance with  ethical  and  legal  requirements,” 
seek  reimbursement  for  his  misused  paid 
leave,  and  refer  the  matter  for  prosecu- 
tion. The  CDOC  initially  put  its  Inspector 
General  on  the  case,  but  Zavaras  turned 
the  matter  over  to  the  Colorado  Bureau 
of  Investigation  in  January  2007.  Zavaras 
said  he  asked  the  CBI  to  take  over  to 
“overcome  the  perception  that  it  won’t 
be  a thorough  investigation.”  The  CBI 
completed  its  review  and  forwarded  the 
results  to  the  El  Paso  District  Attorney’s 
office  in  July  2007;  however,  prosecutors 
declined  to  press  charges,  citing  insuf- 
ficient evidence. 

The  State  Auditor  further  found  that 
the  CDOC  did  not  require  employees 
to  take  refresher  training  on  codes  of 
conduct  and  ethics.  While  the  CDOC’s 
required  basic  training  program  includes 
“Professionalism  - Code  of  Conduct,” 
that  course  focuses  on  fraternization  with 
prisoners  and  barely  touches  on  outside 
employment  and  business  dealings. 
More  than  half  of  the  staff  training  files 
reviewed,  including  Renfrow’s,  revealed 
that  the  employees  had  not  attended  the 
Professionalism  class  since  1995  or  ear- 
lier. The  Auditor  recommended  that  the 
CDOC  require  all  employees  to  annually 
attest  “that  they  have  read,  understand, 
and  will  abide  by  the  Governor’s  executive 
order  on  the  code  of  ethics.”  Management 
should  receive  refresher  training  on  ethics 
and  conduct  at  least  every  two  years.  The 
CDOC  agreed  to  implement  the  recom- 
mendations. 

The  state  audit  also  discussed  Colo- 
rado’s prison  bed  shortage.  The  cause  of 
the  shortage  lies  in  the  state’s  sentencing 
reforms  of  1985,  which  doubled  the  maxi- 
mum penalties  for  all  felonies.  From  June 
1988  to  October  2006,  the  prison  popula- 
tion grew  340  percent  while  the  state’s 
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Sixth  Circuit  Now  Permits  § 1983  Complaint 
to  Proceed  Even  if  Prisoner  Did  Not  Initially 
Plead  Exhaustion  Below 

by  John  E.  Dannenberg 


non  prisoner  population  increased  only 
42  percent.  Colorado’s  prison  population 
is  projected  to  grow  33  percent,  or  by  an- 
other 7,300  prisoners,  to  29,300  prisoners 
by  June  2011. 

Colorado  state  and  private  prisons 
are  now  at  99  and  97  percent  of  opera- 
tional capacity,  respectively.  About  400 
state  prisoners  are  housed  in  county  jails 
and  the  CDOC  has  sent  479  prisoners  to 
a CCA-run  prison  in  Sayre,  Oklahoma. 
Only  one  state  prison  is  under  construc- 
tion, a 948-bed  administrative  segregation 
unit  scheduled  to  open  in  August  2009. 
The  CDOC  estimates  it  will  need  1,230 
ad-seg  beds  by  that  time. 

The  CDOC  has  asked  lawmakers  for 
$100  million  annually  over  the  next  five 
years  to  build  more  prison  beds.  Annual 
operating  expenses  would  increase  $196 
million  to  over  $800  million.  The  legisla- 
ture is  not  expected  to  authorize  such  large 
expenditures  due  to  limited  revenues  and 
pressing  transportation,  higher  education 
and  other  funding  needs. 

The  State  Auditor  recommended 
that  the  CDOC  develop  a strategic  plan 
to  address  the  looming  crisis  and  identify 
alternatives  such  as  increased  community 
corrections  placement,  increased  double- 
bunking,  increased  use  of  private  prisons, 
and  housing  prisoners  in  gymnasiums  and 
other  open  areas,  in  addition  to  building 
new  facilities.  Notably,  the  Auditor  did 
not  suggest  paroling  any  of  Colorado’s 
10,000  prisoners  who  are  past  their  parole 
eligibility  dates  or  changing  Colorado’s 
draconian  sentencing  laws.  PI 

Sources:  The  Pueblo  Chieftain;  The  Denver 
Post;  Rocky  Mountain  News;  Greeley  Tri- 
bune; “ Private  Prison  Procurement,  Dept, 
of  Corrections  Performance  Audit,”  Nov. 
2006,  Audit  No.  1819  ( available  online  at 
www.  state,  co.  us! auditor  ) 


Inmate  Classified 


www.inmate.com 

Pen  Pal  Ads  Service  Since  1996. 
Still  The  Best! 

Send  for  a brochure  today! 

Box  3311,  Granada  Hills,  CA  91394 


The  Sixth  Circuit  U.S.  Court 
of  Appeals  has  vacated  its 
precedent  which  held  that  a prisoner 
had  an  affirmative  burden  to  plead 
exhaustion  of  administrative  remedies 
in  a § 1983  complaint.  Following  the 
recent  U.S.  Supreme  Court  ruling 
contra  in  Jones  v.  Bock,  127  S.Ct.  910 
(2007)  [see:  PLN,  May  2007,  p.36], 
the  Sixth  Circuit  granted  a prisoner’s 
Fed.R.Civ.P.  60(b)(1)  motion  to  abate 
the  dismissal  of  his  complaint  below 
for  having  failed  to  affirmatively  plead 
exhaustion. 

Michigan  prisoner  Jeremy  Okoro 
had  sued  prison  authorities  in  pro  per 
alleging  violation  of  his  constitutional 
rights  related  to  a prison  policy  declar- 
ing court  documents  to  be  contraband 
and  requiring  their  immediate  destruc- 
tion. His  case  was  dismissed  without 
prejudice  in  the  U.S.  District  Court 
(E.D.  Mich.)  for  his  failure  to  expressly 


plead  exhaustion  of  administrative 
remedies.  His  Rule  60(b)(1)  motion  to 
correct  this  error  of  law  was  denied  and 
he  appealed. 

In  the  meantime,  the  U.S.  Supreme 
Court  decided  Jones,  which  expressly 
held  that  failure  to  plead  exhaustion 
is  not  grounds  for  dismissal,  but  must 
instead  result  in  a remand.  Accordingly, 
the  Sixth  Circuit  reversed  and  remanded, 
noting  that  while  prison  officials  may 
yet  proffer  a failure-to-exhaust  defense, 
Okoro  must  be  permitted  to  proceed  on 
any  properly  exhausted  claims  rather 
than  simply  being  procedurally  tossed 
out  of  court. 

Okoro ’s  suit  is  still  pending  in  the 
District  Court,  where  he  has  filed  a 
declaration  stating  that  prison  officials 
had  refused  to  provide  him  with  admin- 
istrative remedy  (grievances)  forms.  See: 
Okoro  v.  Hemingway,  481  F.3d  873  (6th 
Cir.  2007).  FI 
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20  Florida  Prison  Officials  Fired  or  Suspended 
After  Prisoner  Beating,  Party 


Continuing  his  quest  to  clean  up 
the  chronically  corrupt  Florida 
Department  of  Corrections  (FDOC), 
Secretary  James  McDonough  fired  or 
suspended  at  least  20  officials  at  Hendry 
Correctional  Institution  (HCI)  for  actions 
related  to  a prisoner  beating. 

Prior  to  McDonough  taking  FDOC’s 
helm  in  February  2006,  abuse  of  prison- 
ers had  become  part  of  the  department’s 
culture  under  former  Secretary  James 
Crosby,  who  himself  was  sentenced  to 
eight  years  in  prison  on  bribery  charges 
in  April  2007. 

The  FDOC’s  abusive  culture  has  even 
condoned  murder,  as  when  Florida  death 
row  prisoner  Frank  Valdes  was  brutally 
killed  by  guards  who  were  later  acquitted 
at  trial.fSee:  PLN,  Aug.  2002,  p.12]. 
Retaliation  for  filing  grievances  or 
lawsuits  is  commonplace  at  FDOC  fa- 
cilities. Normally,  the  retaliation  takes  the 
form  of  a punitive  job  change  or  transfer 
to  another  prison;  the  latter  punishment 
is  termed  “diesel  therapy”  because  it  in- 
volves riding  numerous  prison  buses. 

Charles  Gundlah,  a Vermont  prisoner 
housed  in  Florida  under  the  Interstate 
Corrections  Compact,  exhibited  no  fear 
of  retaliation.  He  has  hied  over  250  griev- 
ances during  his  incarceration  within  the 
FDOC  since  1998. 

For  unknown  reasons,  Gundlah  was 
housed  in  a confinement  unit  at  HCI  on 
March  14, 2007.  He  had  been  filing  griev- 
ances prior  to  that  date  challenging  his 
treatment  and  confinement  conditions. 
In  fact,  on  that  day,  FDOC’s  Central  Of- 
fice received  a grievance  from  Gundlah 
alleging  that  HCI  guards  had  denied 
him  medical  care,  deliberately  spilled  his 
food,  and  “set  him  up  for  disciplinary 
reports.” 

Several  HCI  guards  decided  they 
were  going  to  take  action  to  dissuade 
Gundlah  from  filing  future  grievances. 
Sgts.  Randy  Hazen,  William  Thiessen  and 
Phillip  Barger,  along  with  guard  Gabriel 
Cotilla,  removed  Gundlah  from  his  cell. 
They  then  took  him  to  an  office  where  they 
beat  and  choked  him  into  unconscious- 
ness. Without  filing  a use  of  force  report 
or  even  documenting  that  Gundlah  had 
been  taken  from  his  cell,  they  returned 
him  to  the  cell. 


by  David  M.  Reutter 

The  guards  had  removed  Gundlah  to 
the  office  so  their  illegal  actions  would  be 
out  of  camera  view.  After  Frank  Valdes 
was  killed  by  guards  at  Florida  State  Pris- 
on in  1999,  the  FDOC  installed  cameras 
in  all  of  its  confinement  units.  Fortunately, 
an  alert  guard  blew  the  whistle  on  his 
four  abusive  colleagues.  Sgt.  Bruce  Sooy 
noticed  bruises  on  Gundlah’s  neck  and 
inquired  about  them.  Sgt.  Sooy  then  initi- 
ated an  investigation  that  led  to  the  four 
guards  who  had  assaulted  Gundlah  being 
fired  on  March  15, 2007.  Gundlah  passed 
a lie  detector  test  about  the  incident  and 
his  injuries,  which  were  minimal,  that  sup- 
ported his  version  of  what  happened. 

The  investigation  had  wider  impli- 
cations. McDonough  fired  HCI  Col. 
William  Avant  on  March  21,  and  placed 
Warden  Carol  Starling  and  Assistant 
Warden  James  Tridico  on  suspension.  The 
wardens  later  resigned  on  March  30. 

Avant  decided  to  go  out  with  a bang. 
“He  [Avant]  goes  back  to  his  quarters  on 
institutional  grounds,  but  instead  of  do- 
ing the  decent  thing,  like  clearing  out  his 
quarters  and  quietly  fade  away,  he  throws 
a party,”  said  McDonough.  “And  who 
does  he  invite?  A number  of  individuals 
fired  already  for  the  apparent  abuse  of 
an  inmate.” 

During  the  party  three  phone  calls 
were  made  to  HCI,  where  Sooy  was  on- 
duty,  making  threats  against  him.  Some  of 
the  party-goers  — several  of  them  armed 
— gathered  in  HCI’s  parking  lot  during 
the  midnight  shift  change,  looking  for 
Sooy.  McDonough  took  prompt  action. 

He  ordered  the  prison  locked  down, 
had  the  arsenal  secured,  sent  in  rein- 
forcements from  neighboring  prisons, 
prohibited  off-duty  guards  from  entry, 
and  notified  the  county  sheriff. 

The  next  day  McDonough  put  ten 
HCI  employees  on  paid  leave  while  fir- 
ing Major  Daniel  Sullivan,  Classification 
Supervisor  Randy  Deen  and  Secretary 
Specialist  Jennifer  Terry.  On  March  30, 
McDonough  also  fired  guards  James 
Brown,  William  Diaz,  Kevin  Filipowicz, 
Lt.  Tina  Morgan  and  Stephen  Whitney. 
He  transferred  a captain  and  another 
guard  to  another  facility,  and  two  other 
FDOC  employees  were  placed  on  leave 
pending  an  investigation. 


One  concerned  person  repeatedly 
wrote  McDonough  asking  him  to  have 
leniency  on  the  guards  involved  in  the 
party,  e-mailing  him  that  they  were  only 
“doing  the  wrong  thing  for  the  right  rea- 
son.” The  author  of  those  e-mails  was  the 
person  responsible  for  the  spiritual  guid- 
ance of  HCI  prisoners,  Chaplain  Robert 
Wiedeman,  who  was  apparently  more 
concerned  about  the  abusive  guards  than 
the  prisoners  he  counsels.  McDonough 
placed  Wiedeman  on  suspension  too, 
questioning  his  judgment. 

Meanwhile,  Sooy  was  promoted  to 
major.  “Sergeant  Sooy’s  actions  typify 
the  type  of  leadership  we  expect  from 
all  department  employees,”  McDonough 
stated.  Gundlah  was  transferred  to  a 
prison  in  the  Miami-Dade  area.  He  is  try- 
ing to  return  to  Vermont,  which  sent  him 
to  Florida  seven  years  after  he  received  a 
life  sentence  for  first  degree  murder. 

Florida  Governor  Charlie  Crist 
praised  McDonough’s  decisive  and  quick 
action.  “I’m  very  proud  of  what  the  secre- 
tary did  in  this  instance,”  said  Gov.  Crist. 
“There’s  going  to  be  problems.  What’s 
important  is  how  you  respond  to  them.” 

On  May  8,  2007,  former  guards 
William  Thiessen,  Phillip  Barger,  Randy 
Hazen,  Gabriel  Cotilla,  Kevin  Filipow- 
icz, Ruben  Ibarra  and  Stephen  Whitney 
were  charged  with  misdemeanor  offenses 
relating  to  abusing  a prisoner,  including 
battery  and  failure  to  report  misconduct. 
Former  guard  James  Brown  was  charged 
with  grand  theft.  All  were  released  on 
$1,000  bonds. 

“These  former  employees  were  in- 
volved in  a series  of  dehumanizing  and 
degrading  behaviors,”  said  FDOC  Secre- 
tary James  McDonough,  who  noted  that 
the  guards  had  forced  some  prisoners  to 
choose  between  providing  sexual  favors 
or  eating  their  food  off  the  floor.  “We 
had  cases  where  inmates  were  compelled 
under  threat  of  force  to  clean  a commode 
with  their  tongues,”  McDonough  stated. 
“There  were  improper,  illegal,  heinous, 
and  despicable  acts  and  it  was  done  appar- 
ently in  an  organized  and  conspiratorial 
fashion.” 

McDonough  said  the  FBI  and  U.S. 
Attorney’s  office  were  looking  into  civil 
rights  violations;  PLN  will  report  future 
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developments. 

In  related  news,  former  Union  Cor- 
rectional Institution  Sgt.  Wilton  Joseph 
Fontenot,  47,  was  charged  with  federal 
offenses  on  April  17,  2007  for  falsifying 
a use-of-force  report  and  convincing 
another  guard  to  lie  about  striking  and 
choking  former  prisoner  Corey  Milledge, 
who  was  16  at  the  time  of  the  November 


2003  incident.  Fontenot  allegedly  en- 
couraged the  other  guard  to  make  a false 
statement  that  Milledge  had  attacked 
him  with  a sharpened  toothbrush.  Prior 
to  his  resignation,  which  occurred  three 
days  after  the  incident  involving  Milledge, 
Fontenot  had  served  19  years  with  FDOC. 
He  is  scheduled  to  go  to  trial  on  Septem- 
ber 4,  2007. 


His  future,  and  the  future  of  the 
guards  who  beat  Gundlah,  may  be  to  spend 
more  time  in  prison  - but  this  time  as  the 
watched  rather  than  the  watchers.  IH 

Sources:  Gainesville  Sun,  Rutland  Herald, 
Miami  Herald,  St.  Petersburg  Times,  Brat- 
tleboro  Reformer,  News  Press,  Pensacola 
News  Journal,  Associated  Press 


Ohio  Lawyer  Suspended  for  Bilking  Prisoners’  Families 


On  November  1,  2006,  Ohio’s  Su- 
preme Court  suspended  attorney 
Derek  A.  Farmer  from  the  practice  of  law 
for  two  years. 

Admitted  to  the  bar  in  1999,  Farmer 
became  known  as  a prisoners’  lawyer, 
maintaining  a practice  that  focused  mainly 
on  criminal  appeals  and  civil  rights.  His 
suspension  raises  the  specter  that  he  was 
taking  advantage  of  those  “who  are  usu- 
ally of  modest  means,  education,  and 
sophistication,  and  therefore  are  among 
the  law’s  most  vulnerable,”  the  Court 
stated. 

Ironically,  Farmer  was  formerly  in- 
carcerated himself;  he  was  convicted  in 
1974,  at  the  age  of  16,  in  connection  with 
two  murders,  of  a policeman  and  security 
guard  during  a bank  robbery,  and  served 
18  years  in  prison. 

Farmer’s  suspension  followed  a 
finding  of  guilt  on  two  counts.  First,  the 
family  of  Charles  Martin  had  consulted 
Farmer  about  appealing  Martin’s  convic- 
tions for  aggravated  murder,  attempted 
aggravated  murder,  aggravated  robbery 
and  rape.  During  consultations,  Farmer 
assured  Martin’s  family  that  he  definitely 
would  be  able  to  secure  Martin’s  release. 

He  said  he  would  accomplish  this  by 
filing  an  intensive  appellate  brief.  That 
would  require  withdrawing  a previous 
attorney’s  brief,  which  Farmer  stated 
“wasn’t  worth  the  paper  it  was  written 
on.”  He  then  hied  a plagiarized  version  of 
the  original  brief,  including  its  erroneous 
statute  citations.  Over  a two-year  period 
Martin’s  family  paid  Farmer  $9,000  to- 
wards a $41,000  hat  fee. 

When  confronted  with  a request  for 
a refund,  Farmer  refused.  In  fact,  he  tried 
to  entice  further  work  with  a false  claim 
that  the  victim  had  recanted.  The  Supreme 
Court  found  that  Farmer  also  had  misled 
the  state’s  Disciplinary  Counsel. 

The  second  count  of  misconduct 
involved  Farmer’s  receipt  of  $5,000  to 
represent  prisoner  Searcy  Rutledge,  Jr., 
$1,000  of  which  was  non-refundable. 


After  two  years,  Farmer  had  performed 
no  work  on  Searcy’s  criminal  case  but 
refused  to  return  any  of  the  money  paid 
by  Searcy’s  fiance. 

The  Court  determined  these  acts 
made  Farmer  unht  to  practice  law;  the 
Court  also  found  that  he  collected  exces- 
sive fees  and  failed  to  keep  records  of 
time  expended  on  cases.  Moreover,  the 
Court  held  that  Farmer  was  deceitful 
and  would  “exaggerate  his  advocacy 
skills  and  any  prospects  for  success 
regardless  of  whether  the  claims  were 
justified.” 

As  such,  the  Ohio  Supreme  Court  sus- 
pended Farmer  from  the  practice  of  law 
for  two  years,  with  one  year 
suspended  if  he  refunded  all 
but  $1 ,000  to  each  client  plus 
statutory  interest,  and  if  his 
work  was  supervised  by  a 
monitoring  attorney  during 
the  stayed  suspension  period. 

See:  Columbus  Bar  Assn.  v. 

Farmer , 111  Ohio  St. 3d  137, 

855  N.E.2d  462  (Ohio  2006), 
motion  for  reconsideration 
denied. 

On  March  2, 2007,  a to- 
tal of  $7,915  was  reimbursed 
to  one  of  Farmer’s  former 
clients  by  the  state  Clients’ 

Security  Fund,  as  Farmer 
had  failed  to  issue  the  refund 
despite  a directive  from  the 
Supreme  Court  to  do  so. 

PLN  has  previously  re- 
ported on  Farmer  [PLN, 

Sep.  2003],  In  2003  he  hired 
Margaret  Ghee,  the  former 
head  of  the  Ohio  Parole 
Board  to  work  for  his  firm 
in  representing  Ohio  prison- 
ers in  parole  board  hearings. 

At  the  time,  ethical  concerns 
were  raised  about  the  appear- 
ance that  prisoners  could 
buy  parole  by  hiring  the  duo. 

Ghee  had  paroled  Farmer 


from  prison  and  assisted  him  in  gaining 
entry  to  law  school.  P 

Additional  sources:  Dayton  Daily  News, 
Clients’  Security  Fund  of  Ohio 
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Florida’s  Civil  Commitment  Center  Exhibits  Little 
Change  Despite  New  Contractor 


Despite  recent  scandals  and  a new 
private  contractor,  the  Florida 
Civil  Commitment  Center  (FCCC)  is  still  a 
facility  with  little  direction  other  than  as  a 
confinement  center  to  warehouse  sex  offend- 
ers who  have  completed  their  sentences. 

PLN  has  previously  reported  on  the 
out-of-control,  “free-for-all”  atmosphere 
that  reigned  at  FCCC.  That  article, 
published  last  year,  detailed  incidents  of 
FCCC  employees  selling  drugs,  delivering 
contraband  to  facility  residents,  having  sex 
with  residents,  and  allowing  residents  to 
do  as  they  pleased  so  long  as  they  were 
“happy.”  [See:  PLN,  Nov.  2006,  p.  1 3] . 

Meanwhile,  little  treatment  was  being 
providing  to  the  then  484  resident  sex  of- 
fenders. In  fact,  as  of  May  2005,  only  35 
percent  of  the  residents  were  even  enrolled 
in  sex  offender  therapy  programs.  During 
Liberty’s  eight-year  term  of  managing 
FCCC,  only  one  resident  obtained  a rec- 
ommendation from  company  staff  that  he 
should  be  released. 

FCCC  was  ostensibly  created  to  treat 
sex  offenders  after  they  were  released  from 
prison.  From  its  establishment  in  1998 
under  the  Jimmy  Ryce  Act  (FS  394.910), 
the  facility  was  operated  by  Liberty  Be- 
havioral Health  Corporation  under  an 
annual  contract  of  $18.7  million,  or  about 
$42,000  per  resident,  which  is  one  of  the 
lowest  rates  in  the  country. 

While  FCCC  was  being  touted  by 
state  officials  as  a secure  facility  to  house 
and  treat  sex  offenders  until  it  was  safe  to 
release  them,  Liberty  officials  were  unsure 
of  FCCC’s  mission.  “There’s  a little  bit  of 
confusion,”  testified  Susan  Keenan  Nayda, 
vice  president  of  operations  for  behav- 
ioral health  programs  at  Liberty,  before 
a Florida  State  Senate  committee.  “What 
is  this  place?  Is  it  a prison?  Is  it  a mental 
health  center?  A residential  treatment  cen- 
ter where  people  are  clients?  What  is  it?  We 
ask  that  question  sometimes  too.  We  really 
don’t  have  a lot  of  guidance  around  what  it 
is  the  state  wants  the  facility  to  be,  and  we 
encourage  the  state  to  look  at  that.” 

By  the  end  of  2000,  FCCC  was 
moved  from  Martin  County  to  Arcadia, 
where  the  former  DeSoto  Correctional 
Institution,  a 14-acre  compound  with 
eight  dormitories  and  support  buildings, 
was  located.  While  Liberty  was  confused 
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by  David  M.  Rentier 

about  FCCC’s  role,  state  authorities  were 
not:  They  simply  changed  the  prison’s 
name  and  filled  it  with  sex  offenders  who 
had  completed  their  sentences. 

The  move  to  Arcadia  provided  more 
housing  space,  which  increased  FCCC’s 
resident  population.  Liberty  requested  more 
money,  although  its  staffing  levels  remained 
the  same  despite  the  population  boom. 
The  state  refused  to  increase  funding.  “The 
funding  provided  to  operate  the  facility  was 
the  amount  negotiated  and  agreed  upon  by 
Liberty  prior  to  its  signing  of  the  contracts,” 
said  Rod  Hall,  director  of  the  mental  health 
program  office  for  Florida’s  Department  of 
Children  and  Families  (DCF). 

The  lack  of  sufficient  funds  caused 
serious  problems.  “The  place  is  a cess- 
pool of  despair  and  depression  and  drug 
abuse  — of  people  being  lost,”  stated  Don 
Sweeney,  a psychiatrist  who  treats  former 
FCCC  residents. 

The  state  blamed  Liberty  for  failing 
to  provide  proper  treatment  and  adequate 
staffing,  but  critics  blamed  the  state. 
“There  was  no  money  to  support  the 
facility  and  to  do  what  had  to  be  done,” 
said  Dr.  Robert  Bellino,  a psychiatrist  who 
worked  at  FCCC.  “It’s  a political  football. 
They  were  always  turning  the  screws  on 
Liberty  — ‘cut  this,  cut  that,  don’t  spend 
this,  don’t  spend  that.’” 

By  2004,  Liberty  and  state  officials 
were  practically  at  war  over  FCCC’s  oper- 
ation. For  the  state,  several  embarrassing 
incidents  at  the  facility  made  it  look  bad, 
including  a resident  who  was  murdered 
over  a bag  of  corn  chips  and  a protest  by 
residents  who  refused  to  return  to  their 
housing  units  for  months  (resulting  in 
over  100  state  officers  raiding  the  facility 
to  restore  order).  For  Liberty,  the  state 
provided  a meager  $18.7  million  in  fund- 
ing for  FCCC  for  fiscal  year  2005.  The 
company  had  requested  $31.1  million. 

Liberty  staff  were  hired  at  a base  rate 
of  just  $12.89  an  hour.  “You  could  have 
worked  at  Wal-Mart  last  week,  they  put  you 
in  front  of  a computer  to  read  policy  for  a 
few  hours,  then  they  send  you  to  a dorm 
and  let  you  go,”  said  Kenneth  Dudding,  a 
former  internal  investigator  for  Liberty  who 
reported  violations  at  FCCC  to  the  state. 

“It  was  like  walking  into  a war  zone,” 
stated  Jared  Lamantia,  a Liberty  employ- 
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ee  from  Pennsylvania  who  was  brought  in 
to  work  at  FCCC.  “The  residents  in  that 
place  ran  the  whole  facility.” 

Florida  officials  took  the  convenient 
quick  fix:  They  changed  contractors.  In 
July  2006  the  state  hired  Geo  Care,  a 
wholly-owned  subsidiary  of  private  prison 
operator  Geo  Group,  formerly  known  as 
Wackenhut  Corrections,  to  operate  FCCC 
for  $20  million  a year  and  to  build  a $60 
million  660-bed  replacement  facility  in 
Arcadia  by  2008.  This  sent  a clear  message 
that  FCCC  is  really  a prison  housing  sex 
offenders  who  have  completed  their  sen- 
tences, with  little  emphasis  on  treatment. 

Despite  Geo’s  claim  that  the  company 
“strives  to  provide  for  the  control,  care  and 
treatment  of  civilly  committed  sexually 
violent  predators  in  a non-punitive  setting 
...”  Geo  runs  FCCC  like  a prison.  “This 
is  more  secure  than  any  prison  I’ve  been 
in  my  life,”  observed  FCCC  resident  Tom 
Panno,  who  served  time  from  1986  to  2005 
for  kidnapping  and  committing  a lewd  act 
on  a child.  “Our  movement  is  restricted  to 
almost  nothing  without  escort.  Now  we 
are  treated  like  terrorists  at  Guantanamo.” 
Panno  added  that  FCCC  has  more  fences 
and  barbed  wire  than  when  he  served  time 
there  when  it  was  a state  prison. 

Following  a resident-on-resident  as- 
sault on  Oct.  28,  2006  while  FCCC  was 
under  Geo’s  management,  over  100  resi- 
dents called  for  an  end  to  double-celling, 
stating  it  “is  supposed  to  be  a mental 
health  facility,  not  a prison,”  and  noting 
they  were  “to  be  treated  as  patients,  not 
state  convicts.” 

Another  indication  that  the  state 
considers  FCCC  to  be  a prison  is  in  its 
contract  with  Geo  - DCF  required  the 
company  to  employ  certified  correctional 
officers  at  the  facility.  Geo,  however,  is 
running  into  problems  getting  its  guards 
certified  by  the  Florida  Department  of 
Law  Enforcement  (FDLE). 

FDLE  only  certifies  officers  who  are 
employed  in  law  enforcement  positions, 
and  has  refused  to  certify  Geo’s  employees. 
“The  issue  is  simply  that  certified  officers 
must  be  employed  ...  in  a position  that  is 
designated  as  a law  enforcement  position,” 
stated  DCF  spokesman  A1  Zimmerman. 
FDLE  maintains  that  positions  at  FCCC 
do  not  qualify.  “Geo  is  exploring  options  to 
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meet  the  requirement,”  Zimmerman  said. 

Regardless,  while  politically  FCCC 
remains  a secure  sex  offender  treat- 
ment center,  in  reality  it  is  a prison  that 
holds  people  who  have  completed  their 
sentences.  The  distinction  is  important. 


While  the  U.S.  Supreme  Court  upheld 
post-incarceration  civil  commitment  in 
Kansas  v.  Hendricks,  117  S.Ct.  2072,  138 
L.Ed.2d  501  (1997),  it  did  so  with  the 
understanding  that  civilly  committed 
ex-offenders  would  receive  treatment  in 


non-punitive  conditions  similar  to  those 
at  mental  health  facilities.  To  date,  few  if 
any  states  provide  such  treatment.  P 

Sources:  Sun-Herald,  Herald  Tribune,  New 
York  Times 


Connecticut  Takes  Cut  of  Prisoner  Judgments  and  Inheritances 


Connecticut  has  enhanced  its  use 
of  a state  law  (C.G.S.A.  § 18-85a) 
that  allows  it  to  recover  costs  of  incarcera- 
tion from  prisoners,  targeting  prisoners 
who  benefit  from  a “windfall”  such  as  an 
inheritance,  insurance  settlement,  legal 
judgment  or  lottery  payment. 

The  state  began  actively  enforcing 
the  law  in  2001  and  a total  exceeding  $5 
million  has  been  collected  from  prisoners 
since  then,  but  collections  the  first  few  years 
were  inefficient.  Sophisticated  computer 
programs  that  match  prisoners’  names  to 
legal  judgments,  lottery  winners  and  inher- 
iting heirs  caused  collections  to  soar  from 
$145,000  in  2002  to  $1.9  million  in  2006. 

For  example,  state  prisoner  Kevin 
King,  who  won  a $375,000  judgment 
against  guards  who  administered  a retal- 
iatory beating,  paid  the  state  $65,000  in 
recovery  costs.  State  prisoner  Eric  Hamm 
paid  $626,000  of  his  $1.1  million  award 
from  a lawsuit  against  the  city  of  New 
Haven  over  his  false  arrest  on  murder 
charges.  [Editor’s  note:  Neither  appears 
to  have  contested  the  seizures  under  the 
supremacy  clause  which  holds  that  the 
state  cannot  seize  judgements  from  federal 
litigation.  See:  Hankins  v.  Finnel,  964  F.  2d 
853  (8th  Cir.  1992)  and  Wright  v.  Riveland, 
219  F.3d  905  (9th  Cir.  2000)]. 

The  bill  isn’t  discharged  when  a prisoner 
is  released.  Former  prisoner  Mark  Strick- 
land won  a $250,000  settlement  from  the 
Roman  Catholic  Diocese  of  Bridgeport  for 
sexual  abuse  by  a priest  that  he  suffered  as  a 
child.  Connecticut  cut  itself  in  for  $120,000 
for  his  upkeep  at  the  Corrigan-Radowski 
Correctional  Center  in  Montville  and  for 
an  additional  $12,660  the  state  had  paid  to 
his  daughter  in  public  assistance  - leaving 
a mere  $40,000  after  attorney  fees.  Now, 
instead  of  being  able  to  afford  treatment,  a 
seriously  disturbed  Strickland  lives  on  the 
ragged  edge  of  society  in  Florida. 

Costs  of  incarceration  aren’t  the  only 
“benefits”  for  which  the  state  is  seeking 
reimbursement,  and  prisoners  aren’t  the 
only  citizens  it  is  targeting  for  reimburse- 
ment. Welfare  recipients,  both  current  and 
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former,  are  required  to  repay  up  to  50%  of 
their  benefits.  In  2006,  $40  million  in  wel- 
fare reimbursements  was  collected.  There 
is  no  statute  of  limitations  on  the  debt;  the 
state  routinely  places  liens  on  legal  awards 
and  inheritances  dating  back  to  1968. 

Prisoner  advocates  are  seeking  a 
change  in  the  law,  complaining  it  is  wrong 
to  take  a prisoner’s  damage  award  for 
injuries  received  at  the  hands  of  state  em- 
ployees or  when  the  prison  system  violates 
the  prisoner’s  constitutional  rights.  It  can 
hardly  be  described  as  a “windfall”  when, 
after  years  of  litigation,  a prisoner  man- 
ages to  obtain  a judgment  against  guards 
who  beat  him,  or  against  prison  staff  who 
denied  him  medical  care.  That  would  more 
properly  be  termed  “justice.” 

A particularly  egregious  case  involved 
Bryant  Wiseman,  a paranoid  schizophrenic 
state  prisoner  who  died  on  Nov.  17, 1999  at 
the  Gamer  Correctional  Institution  while 
guards  “restrained”  him.  Wiseman’s  mother 
sued  and  the  case  went  to  trial  in  June  2007. 
The  state  had  previously  announced  that 
it  intended  to  clip  $87,000  from  any  jury 
award,  thus  ensuring  the  grieving  mother 
would  pay  the  state’s  costs  for  incarcerating 
- and  killing  - her  son.  The  jury  returned  a 
defense  verdict  and  Wiseman’s  mother,  and 
the  state,  collected  nothing. 

“It’s  crazy.  It  makes  little  sense  to  permit 
the  recovery  of  costs  of  incarceration  in  these 
types  of  cases,  where  the  award  from  which  the 
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costs  are  sought  is  the  direct  result  of  wrongful 
conduct  by  the  department  and  staff,”  stated 
Bridgeport  attorney  Antonio  Ponvert,  who 
represented  Wiseman’s  mother. 

In  2004,  Ponvert  unsuccessfully 
lobbied  legislators  to  change  the  law  to  ex- 
clude civil  rights  judgments  against  prison 
employees  because  they  might  otherwise 
believe  there  were  no  consequences  for 
violating  prisoners’  civil  rights. 

State  Rep.  Michael  Lawlor,  D-East 
Haven,  co-chair  of  the  judiciary  commit- 
tee, agreed.  “We  don’t  want  to  re-create  a 
disincentive  to  hold  people  accountable 
when  they  violate  your  civil  rights,”  he 
noted.  Hopefully  that  sentiment  will  pre- 
vail and  the  law  will  be  amended.  J! 

Source:  Hartford  Courant 
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Florida  Homeless  Sex  Offender  Ruling  Reversed, 
FDOC  Changes  Policy  Anyway 


Florida’s  Fifth  District  Court  of 
Appeals  has  reversed,  on  proce- 
dural grounds,  an  order  by  the  Volusia 
County  Circuit  Court  that  enjoined  the 
Florida  Department  of  Corrections 
(FDOC)  from  engaging  in  the  “practice 
of  automatically  violating  the  probation 
of  every  sex  offender  who  fails  to  give  an 
address  acceptable  pursuant  to  Section 
948.30(1X6),  Florida  Statute  (2005),  at 
the  time  of  a scheduled  release  from  incar- 
ceration.” PLN  reported  the  circuit  court 
order.  [See:  PLN,  Jan.  2007,  p.  36], 

FDOC’s  policy  was  to  violate,  upon 
release,  all  sex  offenders  who  failed  to 
provide  an  address  that  was  not  “within 
1,000  feet  of  a school,  day  care  center, 
park,  playground,  or  other  place  where 
children  regularly  congregate,”  maintain- 
ing that  homelessness  was  not  an  excuse 
for  noncompliance.  The  Fifth  District 
Court  said  it  was  “sympathetic”  to  the 
circuit  court’s  frustration  with  FDOC’s 
actions  and  to  the  notion  of  essential  fair- 
ness in  the  lower  court’s  order. 

Nonetheless,  several  procedural  issues 
required  the  appellate  court  to  reverse. 
“First,  the  DOC  was  not  a party  to  the 
proceedings  and,  evidently,  no  notice 
was  given  to  DOC  that  such  an  order  was 
within  the  contemplation  of  the  court,” 
the  Fifth  District  found. 

The  appellate  court  further  said  the 
FDOC’s  policy  of  re-arresting  probation- 
ers “before  they  can  exit  the  prison”  for 
failure  to  have  an  acceptable  address  was 
“baffling.”  The  Fifth  District  noted  that 
the  circuit  court’s  order  was  “admirable  in 
many  respects  and  bears  reproducing  in  its 
entirety”  as  an  appendix  to  the  Court’s  rul- 
ing. Nonetheless,  the  lower  court’s  order 
was  vacated.  See:  Dept,  of  Corrections 
v.  Daughtry,  954  So.2d  659  (Fla.App.  5 
Dist.  2007). 

FDOC  did,  however,  change  its 
policy.  The  department  now  allows  sex 
offenders  to  temporarily  reside  at  a motel 
or  be  monitored  wherever  the  offender 
is  living.  Five  sex  offenders  are  staying 
under  a bridge  in  Miami.  “I  got  nowhere 
I can  go,”  remarked  Rene  Matamoros,  a 
registered  sex  offender  who  lives  under  the 
Julia  Tuttle  Causeway.  Pursuant  to  a city 
ordinance,  sex  offenders  are  barred  from 
living  within  2,500  feet  of  schools,  parks 
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and  other  places  where  children  are  likely 
to  be  present. 

“Because  of  those  restrictions,  be- 
cause there  are  many  places  that  children 
congregate,  because  of  2,500  feet,  that’s 
almost  half  a mile,  that’s  a pretty  long  way 
when  you  are  talking  about  an  urban  area 
like  Miami,  so  it  isn’t  surprising  that  we 
say  we  are  trying  but  we  don’t  have  a place 
for  these  people  to  live  in,”  said  FDOC 
spokesman  Bruce  Grant. 

Flomelessness  isn’t  a problem  for  only 
Florida  sex  offenders.  On  August  4, 2007, 
it  was  reported  that  a homeless  sex  of- 
fender in  Georgia,  Larry  W.  Moore,  faced 


In  an  unprecedented  decision,  a 
Texas  court  of  appeals  held  that  the 
state  must  give  a prisoner  notice  and  other 
due  process  protection  when  garnishing  his 
trust  fund  for  payment  of  criminal  fines. 

Zakee  Kaleem  Abdullah,  a Texas 
state  prisoner,  filed  an  appeal  after  the 
trial  court  in  his  criminal  case  ordered 
$1,517.25  be  taken  from  his  trust  fund 
account — by  judicial  fiat-to  recover  court 
costs  from  his  criminal  trial.  About  a de- 
cade earlier,  Abdullah  had  been  convicted 
and  sentenced  to  60  years  in  prison  and  a 
$10,000  fine.  In  Abdullah’s  original  judg- 
ment of  conviction,  the  section  on  “costs” 
was  left  blank.  The  amount  ordered  reim- 
bursed in  the  trial  court’s  order  was  based 
on  the  district  clerk’s  summary  of  costs. 

On  appeal,  Abdullah  raised  the  issues 
of  lack  of  notice  and  lack  of  due  process. 
The  court  of  appeals  agreed  that  he  had 
been  accorded  neither. 

Section  501.04(e),  Texas  Government 
Code,  allows  the  prison  system  to  remove 
funds  from  a prisoner’s  trust  fund  account 
after  receiving  an  order  from  a court  to 
pay  child  support,  restitution,  court  fees, 
fines  and  other  “court  order,  judgment  or 
writ.”  Section  14.006,  Texas  Civil  Practice 
and  Remedies  Code  (TCPRC)  allows  a 
court  to  order  a prisoner  to  pay  court 
fees,  court  costs  and  other  costs  when  the 
prisoner  files  a civil  suit.  However,  this 
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a life  sentence  for  violating  that  state’s 
sex  offender  registration  law.  “One  of 
the  requirements  when  you  become  a sex 
offender  is  you  have  to  have  an  address,” 
said  Sgt.  Ray  Hardin,  with  the  Richmond 
Co.  Sheriff’s  Department. 

Since  July  2006  at  least  1 5 sex  offend- 
ers in  Georgia  have  been  charged  with 
registration  violations  due  to  homeless- 
ness. The  policy  is  being  challenged  by 
the  Southern  Center  for  Human  Rights 
and  the  ACLU. 

Additional  sources:  Orlando  Sentinel, 
A tlanta  Journal-  Constitution 


order  was  for  costs  in  a criminal  trial,  so 
Section  14.006  does  not  apply  even  though 
the  trial  court’s  order  tracked  the  statutory 
language  of  that  Section. 

Section  63.007,  TCPRC,  provides 
for  the  garnishment  of  prisoners’  trust 
funds  via  writ  of  garnishment.  These  pro- 
cedures were  not  followed.  They  are  the 
only  procedures  set  forth  for  garnishing  a 
prisoner’s  trust  fund. 

A prisoner  has  a property  interest  in 
his  trust  fund.  Thus,  he  is  protected  by 
the  Fourteenth  Amendment  to  the  U.S. 
Constitution  against  deprivation  of  the 
property  without  due  process.  Garnish- 
ment of  the  account  for  criminal  court 
costs  is  no  different  from  any  other  type 
of  garnishment.  Therefore,  procedural 
due  process  must  be  accorded  and  notice 
given.  A judicial  fiat  is  insufficient  to 
provide  due  process.  Instead,  the  process 
set  forth  in  Section  63.007,  TCPRC,  and 
Rule  663a,  Texas  Rules  of  Civil  Procedure 
(TRCP)  must  be  followed  and  the  form 
set  forth  in  Rule  661,  TRCP,  used.  Simply 
said,  Abdullah  was  entitled  to  actual  no- 
tice of  the  garnishment  and  of  his  rights  to 
regain  his  property.  Neither  was  given. 

Because  no  proper  procedure  was 
used  and  no  proper  notice  given,  the  court 
of  appeals  reversed  the  order  of  the  trial 
court.  See:  Abdullah  v.  State,  211  S.W.3d 
938  (Tex.App.-Texarkana  2007). 
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Texas  Must  Afford  Prisoners  Due  Process 
in  Trust  Fund  Garnishment 

by  Matthew  T Clarke 


Texas  Court  of  Appeals  Reverses  Termination  of 
Prisoner’s  Parental  Rights 


A Texas  court  of  appeals  held  that 
when  terminating  a prisoner’s 
parental  rights  the  two-year  period  of 
incarceration  used  to  justify  the  termina- 
tion begins  after  the  petition  to  terminate 
parental  rights  has  been  hied. 

Eric  Maiwald,  a Texas  state  prisoner, 
was  served  with  a petition  initiated  by  his 
former  girlfriend,  Stacey  Moon.  Moon 
sought  termination  on  four  grounds  based 
on  Texas  Family  Code  161.001(C),  (F), 
(H)  and  (Q):  (1)  knowingly  engaging  in 
criminal  conduct  resulting  in  incarceration 
and  inability  to  care  for  the  child  for  “not 
less  than  two  years  from  the  date  of  hling 
the  petition,”  Subsection  Q;  (2)  failure  to 
support  the  child  within  the  parent’s  ability 
for  one  year  ending  within  six  months  of  the 
date  the  petition  is  hied,  Subsection  F;  (3) 
leaving  the  child  in  the  possession  of  another 
without  providing  adequate  support  of  the 
child  and  remaining  away  for  at  least  six 
months,  Subsection  C;  and  (4)  voluntarily 
and  with  knowledge  of  the  pregnancy  aban- 
doning the  mother  beginning  at  the  time 
of  her  pregnancy,  Subsection  H.  The  trial 
court  terminated  Maiwald’s  parental  rights, 
finding  against  him  on  all  four  termination 
grounds.  Maiwald  appealed. 

The  court  of  appeals  held  that  the 
two-year  period  used  to  justify  termi- 
nation had  to  occur  after  the  petition 
was  hied.  In  this  case,  the  termination 
occurred  less  than  two  years  after  the 
petition  was  hied  and  there  was  no  proof 
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that  Maiwald  would  still  be  incarcerated 
two  years  after  its  hling.  Therefore,  the 
evidence  was  insufficient  to  support  ter- 
mination under  Subsection  Q. 

At  trial,  Maiwald  proved  he  could  not 
support  the  child  during  his  incarceration 
because  Texas  prisoners  are  not  paid  for 
their  labor  and  he  had  insufficient  indepen- 
dent funds  to  support  the  child.  Termination 
under  Subsection  F requires  that  the  period 
of  nonsupport  be  one  year  ending  within  six 
months  prior  to  the  hling  of  the  petition, 
and  Maiwald  proved  he  was  incarcerated 
during  the  entire  period.  Subsection  F also 
requires  proof  that  the  parent  had  the  ability 
to  support  the  child.  Maiwald  proved  that 
his  incarceration  robbed  him  of  any  such 
ability.  Thus,  his  parental  rights  could  not 
be  terminated  under  Subsection  F. 

To  support  termination  under  Sub- 
section C,  Moon  had  to  prove  Maiwald 
voluntarily  left  the  child  alone  or  in  the 
possession  of  another  without  provid- 
ing adequate  support  for  the  child  and 
remained  away  for  at  least  six  consecutive 
months.  The  court  of  appeals  held  that, 
although  an  “on-again,  off-again”  year- 
long relationship  was  proven  in  the  trial 
court,  it  was  not  proven  that  Maiwald  ever 
abandoned  the  child  for  six  consecutive 
months.  It  further  held  that  proof  of  Mai- 
wald’s attempts  to  contact  the  child  while 
in  prison,  which  were  thwarted  by  Moon, 
rendered  his  incarceration  insufficient  to 
satisfy  the  voluntarily-remaining-away 


requirement.  Therefore,  termination  was 
not  justified  under  Subsection  C. 

The  court  of  appeals  held  that  termi- 
nation was  not  supported  under  Subsection 
H,  since  Moon  testified  that  she  terminated 
her  relationship  with  Maiwald  during  her 
pregnancy  and  even  had  her  home  number 
changed  to  keep  him  from  contacting  her 
because  “he  wouldn’t  leave  us  alone.  ” There 
was  also  evidence  that  Maiwald  was  at  the 
hospital  for  the  birth  and  that  he  and  Moon 
reconciled  afterwards.  Thus,  the  record  did 
not  contain  factually  sufficient  evidence  to 
support  termination.  Consequently  the  or- 
der terminating  Maiwald’s  parental  rights 
was  reversed  and  the  case  was  returned 
to  the  trial  court  for  further  proceedings. 
See:  In  the  Interest  of  T.B.D.,  Tex.App.- 
Amarillo,  Case  No.  07-06-0008-CV  (2006), 
2006  WF  2433468  (unpublished).  P 
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Big  Brother  Monitoring  Michigan  Sex  Offenders 


Not  satisfied  with  conventional 
methods  of  monitoring  sex 
offenders,  Michigan  is  taking  a hi-tech 
approach.  Along  with  the  ubiquitous 
“school  safety  zones”  and  residency  re- 
strictions, concerned  citizens  can  now  be 
notified  by  email  when  changes  are  made 
to  the  state’s  online  sex  offender  registry. 
Michigan  officials  are  also  expanding  the 
state’s  Global  Positioning  Satellite  (GPS) 
sex  offender  tracking  program,  and  are 
purging  sex  offenders  from  online  social 
networking  sites. 

As  of  January  2007,  Michigan  resi- 
dents can  sign  up  for  email  notification 
when  changes  are  made  to  the  state’s 
online  sex  offender  registry.  Under  the 
program  — timed  to  coincide  with  a 
state  law  that  requires  all  sex  offenders  to 
register  annually  between  January  1 and 
January  15  — members  of  the  public  can 
receive  notice  of  residency  changes  in  up 
to  six  zip  codes.  Persons  convicted  of  mis- 
demeanor sex  offenses,  such  as  indecent 
exposure,  must  register  every  year;  those 
convicted  of  felony  sex  offenses  have  to 
register  quarterly. 

Further  expanding  the  digital  fron- 
tiers of  sex  offender  restrictions,  on  June 
21,  2007  state  Attorney  General  Mike 
Cox  announced  he  had  subpoenaed  a list 
of  200  Michigan  sex  offenders  who  have 
accounts  on  MySpace  - an  internet  site 
popular  with  children  and  teens.  Prosecu- 
tors filed  a revocation  petition  against 
one  sex  offender  with  a MySpace  profile, 
Edward  Mitchell  Mulak,  who  was  forbid- 
den from  using  a computer  as  a condition 
of  his  probation. 

Michigan  isn’t  alone;  a number  of 
states,  including  Maine,  New  Jersey, 
Texas,  New  Flampshire,  Ohio,  Georgia, 
Idaho,  Connecticut,  Mississippi  and 
Pennsylvania,  have  sought  sex  offender 
account  information  from  MySpace. 

Further,  Virginia,  Arizona  and  Ken- 
tucky specifically  require  sex  offenders 
to  notify  law  enforcement  of  their  email 
addresses,  and  Florida  is  in  the  process  of 
imposing  a similar  requirement. 

Michigan  officials  have  also  pushed 
for  increased  electronic  monitoring 
of  offenders  convicted  for  sex  crimes 
against  children.  With  $1.5  million  al- 
located for  the  program,  officials  intend 
to  enroll  at  least  500  sex  offenders  in 
the  GPS  tracking  system  by  September 
30,  2007  and  1,000  within  the  following 
year,  according  to  Russ  Marian,  spokes- 
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man  for  the  Michigan  Department  of 
Corrections. 

Offenders  pay  $5  a day  for  the  privi- 
lege of  being  electronically  monitored, 
and  many  will  be  tracked  for  life.  Legisla- 
tion passed  by  Michigan  lawmakers  in 
2006  mandates  lifetime  GPS  monitoring 
and  a 25-year  minimum  sentence  for 
anyone  convicted  of  certain  sex  crimes 
against  children. 

Michigan’s  sex  offender  database  had 
approximately  40,000  names  as  of  May  2, 
2007,  including  over  19,400  online  profiles 


China  has  long  been  accused 
of  illegally  harvesting  human 
organs  from  its  executed  prisoners.  On 
November  19,  2006  Deputy  Flealth 
Minister  Huang  Jiefu  admitted  that  the 
suspicions  were  true. 

“Under-the-table  business  must  be 
banned,”  Mr.  Huang  told  a conference  of 
surgeons  in  Guangzhou.  “The  harvesting, 
distribution  and  use  of  organs  must  be 
closely  tracked  under  responsible  supervi- 
sion by  related  administrations,”  he  said. 

Illegal  organ  trafficking  has  long  been 
a hallmark  of  China.  Most  recently,  how- 
ever, the  government  came  under  scrutiny 
for  its  use  of  the  newly  developed  “death 
vans.” 

Death  vans  are  equipped  with  le- 
thal injection  equipment  which  includes 
everything  from  retractable  gurneys  to 
state-of-the-art  medical  supplies.  Of- 
ficials now  acknowledge  that  the  use  of 
death  vans  is  often  just  a more  efficient 
way  of  harvesting  organs  illegally.  How- 
ever, since  the  deadly  chemicals  used  to 
carry  out  lethal  injections  make  organs 
unusable  for  transplants,  the  more  likely 
explanation  is  that  prisoners  are  having 
their  organs  removed  prior  to  being  put 
to  death. 

Death  van  manufacturers  say  that 
the  concept  of  mobile  executions  also 
provides  a community  service  since  it 
saves  poor  communities  from  the  expense 
of  constructing  execution  facilities.  Old 
fashioned  executions  take  place  in  public 
by  an  executioner  firing  a single  pistol  shot 
into  the  back  of  the  prisoner’s  skull,  which 
is  a minimal  expense.  Aside  from  being 
gruesome,  the  family  of  executed  prisoners 


with  photos  of  convicted  offenders,  and 
continues  to  grow.  Most  sex  offenders 
remain  on  the  registry  for  25  years  to 
life.  Ironically,  the  huge  number  of  sex 
offenders  in  the  database,  many  of  whom 
committed  minor  crimes  long  ago,  actu- 
ally prevents  it  from  fulfilling  its  intended 
purpose  — allowing  parents  to  easily 
identify  serious  threats  to  their  children’s 
safety. 

Sources:  South  Bend  Tribune,  www. 
klaaskids.  org,  Detroit  News 


incurred  all  costs  of  both  incarceration 
and  execution. 

China  executes  more  people  than 
any  other  country  in  the  world.  Almost 
70  crimes  can  result  in  the  death  pen- 
alty including  such  white-collar  crimes  as 
embezzlement,  tax  fraud  and  accepting 
bribes. 

According  to  Amnesty  International 
it  is  unlikely  that  many  of  those  accused 
of  crimes  actually  get  a fair  trial.  Chinese 
prisoners  often  have  no  attorneys,  are 
not  presumed  innocent  and  can  legally 
be  tortured  into  making  confessions,  just 
like  US  run  military  prisons  in  Iraq,  Af- 
ghanistan and  Guantanamo. 

In  an  effort  to  change  its  image  China 
has  implemented  tighter  controls  on  the 
death  penalty.  Provincial  court  decisions 
are  now  reviewed  and  ratified  by  the 
Supreme  Peoples  Court.  It  is  estimated 
that  executions  could  drop  by  as  much 
as  one  third.  The  difference  would  be 
considerable  given  that,  in  March  2004, 
a National  People’s  Congress  senior 
member,  said  that  about  10,000  people 
were  executed  each  year.  The  exact  num- 
ber is  considered  a state  secret  and  is  not 
disclosed  publicly. 

Studies  show  that  illegally  harvested 
organs  seldom  benefit  the  most  needy 
Chinese  citizens.  Even  wealthy  foreigners 
often  take  precedence  over  those  on  the 
waiting  list.  In  a country  still  strug- 
gling to  gain  its  economic  footing 
it  is  questionable  just  how  much  current 
reforms  will  help  especially  when  prison- 
ers can  be  a source  of  profit. 

Source:  www.asianews.it 
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CCA  Pays  $438,626  for  Discriminatory  Hiring  Practices  in  Arizona 


Corrections  Corporation  of 
America  (CCA),  the  nation’s 
largest  private  prison  operator,  has 
agreed  to  pay  more  than  $438,000  to 
settle  allegations  of  discriminatory  hir- 
ing practices  at  the  company’s  Central 
Arizona  Detention  Center  in  Florence, 
according  to  a February  23,  2007  report 
in  the  Arizona  Republic. 

Investigators  with  the  U.S.  Depart- 
ment of  Labor  said  the  company  violated 
federal  affirmative  action  law  by  dispro- 
portionately rejecting  non-Hispanic  job 
applicants  who  sought  employment  at  the 
prison  during  a two-year  period  ending  in 
March  2005. 


Under  the  settlement,  CCA  will  hire 
16  applicants  who  were  previously  re- 
jected. The  company  will  also  pay  $945.32 
each  to  464  former  job  applicants,  for  a 
total  payout  of  $438,626. 

CCA  further  promised  to  imme- 
diately cease  its  discriminatory  hiring 
practices  and  implement  self-monitoring 
procedures  to  ensure  it  maintains  legal  hir- 
ing standards,  the  Department  of  Labor 
said.  The  Florence  facility  faces  a future 
audit  by  federal  investigators  to  verify 
compliance. 

The  Department  of  Labor  routinely 
audits  companies  that  conduct  business 
with  the  federal  government.  “We’ll  go 


in  and  we’ll  look  at  who  applied  for  the 
jobs  and  who  was  hired,”  said  Depart- 
ment spokeswoman  Deanne  Amaden. 
“In  this  case,  what  we  found  was  a high 
disproportionate  number  of  Hispanics 
were  being  hired.  The  result  was  that  the 
non-Hispanics  were  not  getting  that  job 
opportunity.” 

CCA  denied  any  wrongdoing.  “Al- 
though we  continue  to  disagree  with  the 
position  taken  by  [the  Department  of  La- 
bor], we  have  agreed  to  take  certain  steps 
to  resolve  this  matter...,”  the  company 
said  in  a written  statement.  PI 

Source:  The  Arizona  Republic 


U.S.  Parole  Commission  Rules  are  “Laws”  for  Ex  Post  Facto 


The  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia 
(DC)  Circuit  held  that  a lower  court 
incorrectly  concluded  that  new  parole 
regulations  were  not  “laws”  for  ex  post 
facto  purposes. 

In  1997,  Congress  transferred  respon- 
sibility for  “all  felons  convicted  under  the 
District  of  Columbia  (DC)  code  from  the 
city  to  the  federal  government.”  Parole 
decisions  were  transferred  from  the  DC 
Board  of  Parole  (Board)  to  the  United 
States  Parole  Commission  (Commission). 

The  Board’s  regulations  “placed 
significant  weight  on  post-incarcera- 
tion behavior,  including  rehabilitative 
accomplishments,  in  making  release  de- 
terminations.” The  Commission  adopted 
new  federal  regulations  to  replace  the 
Board’s  regulations.  The  new  regulations 
focused  exclusively  on  pre-incarceration 
factors,  de-emphasizing  any  rehabilitative 
results  during  incarceration. 

Thaddeus  A.  Fletcher  was  convicted 
of  a felony  in  1980  and  subsequently  re- 
leased on  parole  by  the  Board.  In  1998, 
Fletcher  was  convicted  of  a new  felony 
in  Maryland  and  his  DC  parole  was 
revoked.  When  Fletcher  was  considered 
for  re-parole  in  2000,  the  Commission  ap- 
plied the  new  regulations  and  “declined  to 
consider  his  post-incarceration  behavior, 
such  as  rehabilitative  accomplishments, 
in  weighing  his  entitlement  to  re-parole.” 
Fletcher  filed  a federal  habeas  corpus 
petition,  alleging  that  the  retroactive  ap- 
plication of  the  new  federal  regulations 
during  his  2000  hearing  violated  the  ex  post 
facto  clause  of  the  United  States  Constitu- 
tion. He  asserted  that  under  the  previous 


Board  rules,  his  rehabilitative  accomplish- 
ments would  have  been  considered. 

The  district  court  denied  relief,  con- 
cluding that  the  rules  were  not  “laws”  for 
ex  post  facto  purposes.  The  DC  Circuit 
reversed,  explaining  that  it  had  “squarely 
rejected”  the  district  court’s  position  in 
Fletcher  v.  District  of  Columbia,  391  F.3d 
250  (DC  Cir.  2004).  Therefore,  the  court 


remanded  “to  afford  the  District  Court  an 
opportunity  to  review  Fletcher’s  petition 
under”  the  proper  analytical  framework. 
The  court  also  suggested  “that  the  district 
court . . . may  have  read  Fletcher’s  petition 
too  narrowly,”  and  stated  the  “petition 
alleges  a stronger  claim”  than  the  district 
court  recognized.  See:  Fletcher  v.  Reillv, 
433  F.3d  867  (DC  Cir.  2006).  N 


Don’t  Miss  the  8tn  Annual  Inside  / Out  Summit: 

Critical  Juncture  - 

Innovative  Solutions  for  Addressing  the  Impact  of 
Youth  and  Adult  Incarceration  in  Our  Communities 


This  two  day  event  is  unique. 

It’s  your  chance  to  discover,  network  and  thrive  with  social  support  services 
and  community  based  organization  personnel,  ex-prisoners,  public  health  & 
healthcare  professionals,  prison  reform  advocates,  government  officials  and 
corrections  personnel  from  around  the  country. 

SCHEDULED  KEYNOTE  SPEAKER 

Mike  Farrell,  political  and  social  activist  best  known  for  his  portrayal  of 
Army  Capt.  B.J.  Hunnicutt  in  the  TV-series  "M*A*S*FI" 

Since  1979,  Mike  has  been  working  arduously  and  expertly  on  human 
rights  issues.  He  will  be  sharing  his  insights  on  the  impact  of 
sentencing  policies  on  our  free  communities. 

Workshops  and  Plenaries  include: 

Break  the  Chain  - Juveniles  / Adults,  Women  in  Prison,  Reentry, 
Families,  HIV,  Hep  C.,  Mental  Health,  Street  Drugs,  Juvenile  Justice 
Reform,  Understanding  Policy,  Secondary  Trauma,  and  more 


October  22nd  and  23rd  Conference  Center  Holiday  Inn,  San  Francisco 
Register  on  Centerforce.org/Summit  or  Call  415-456-9980  x135  for  info. 


Centers. 
Juvenile  > 
CRIMINAL 
JUSTICE 


PLUS  Roundtable  Socratic  Dialogue:  State  Senators, 
Corrections  Personnel,  Prison  Reformists,  Ex-Prisoners, 
Government  Officials,  CBO  Leaders  at  the  same  table  in  a 
forum  designed  to  spark  critical  thinking  and  vital  discussion 


^centerforce 
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California  DOC  Finally  Discloses  Some  Records  In 
$4.1  Billion  Of  Public  Contracts 


Four  years  after  California’s  Depart- 
ment of  General  Services  (DGS) 
ordered  the  Department  of  Corrections 
and  Rehabilitation  (CDCR)  to  publicly  post 
details  on  $4.1  billion  worth  of  contracts, 
CDCR  complied  in  late  March  2007. 

In  2003,  DGS  advised  CDCR  that 
it  was  required  that  all  their  contracts  be 
entered  into  a computerized  DGS  library 
for  posting  on  the  internet.  The  release  of 
CDCR’s  database,  even  after  four  years’ 
delay,  did  not  come  easily.  The  Associated 
Press  complained  that  the  state  Justice 
Department  had  shielded  hundreds  of 
contracts  as  “confidential.”  That  cover-up 
has  been  since  scaled  back  under  threat 
by  lawmakers  to  withhold  the  agency’s 
money.  Even  the  state  Transportation 


by  John  E.  Dannenberg 

Department  used  the  “confidential”  label 
without  DGS’s  permission. 

DGS  warned  state  agencies  in  2003 
that  they  could  lose  authority  to  purchase 
goods  if  they  failed  to  post  all  contracts 
and  purchases  over  $5,000.  But  DGS  never 
sanctioned  CDCR  for  noncompliance. 
Even  so,  CDCR  is  withholding  much 
data.  2,600  contracts  worth  $433  million 
are  being  kept  confidential  by  the  federally 
appointed  medical  receiver,  Robert  Sillen, 
under  a legal  exemption  to  “safeguard 
competitive  bidding  practices.”  Sillen’s 
spokeswoman,  Rachel  Kagan,  said  that 
CDCR’s  medical  contracting  was  “in  a 
complete  state  of  disarray.”  Current  bid- 
ding practices  are  designed  to  get  prisoners 
“care  at  competitive  rates,”  she  stated. 


But  CDCR  did  release  data  on  over 
4,000  contracts  plus  thousands  of  purchase 
orders.  Those  now  public  expenditures, 
incurred  from  2003  to  2007,  totaled  $4.1 
billion.  Some  highlights  include  $100 
million  in  substance  abuse  contracts  with 
Center  Point,  Inc.  of  San  Rafael,  $400,000 
for  a Modesto  funeral  home  for  crema- 
tions, and  $30  million  to  Industrial  Waste 
Management  to  remove  spent  ammunition, 
oil  and  other  hazardous  waste. 

Nonetheless,  DGS  isn’t  sure  of 
the  degree  of  compliance  it  is  getting 
from  CDCR.  “It’s  essentially  an  honor 
program,”  spokesman  Bill  Branch  con- 
ceded. 

Source:  Associated  Press. 


Maryland  Closes  Decrepit,  Scandal-Plagued  House  of  Correction 


The  dilapidated  and  violent  relic 
known  as  the  Maryland  House 
of  Correction  (MHC)  has  finally  closed. 
MHC’s  remaining  842  prisoners  were 
transferred  on  March  16,  2007.  The  most 
troublesome  prisoners  were  moved  to 
various  federal  prisons  around  the  country; 
the  rest  were  sent  to  facilities  in  Kentucky, 
Virginia,  and  other  locations  in  Maryland. 
MHC’s  prison  hospital  will  remain  open. 

Built  in  1878  and  located  in  Jessup, 
MHC  had  become  increasingly  dangerous. 
In  just  the  past  year,  three  prisoners  and  a 
guard  were  murdered  inside  its  cramped 
and  crumbling  walls  - where  cells  are  as 
small  as  45  square  feet  - while  other  guards 
and  prisoners  have  been  seriously  wounded 
in  multiple  stabbings  and  other  assaults. 
PLN has  reported  extensively  on  MHC  and 
other  violence- wracked  Maryland  lockups. 
[See:  PLN,  February  2007,  p.l;  August 
2006,  p.20;  and  August  2005,  p.l]. 

Though  for  years  prisoners  have  been 
killed  at  MHC,  the  murder  of  prison 
guard  David  McGuinn,  42,  in  July  2006 
brought  national  attention  to  the  aging 
institution  and  prompted  calls  for  its 
closure.  McGuinn  was  allegedly  stabbed 
to  death  by  two  prisoners  who  escaped 
from  their  maximum-security  cells  by 
jamming  the  locking  mechanisms  with 
tiny  bars  of  soap. 

“We’re  better  than  this  as  people,”  said 
Maryland  Governor  Martin  O’Malley  at 
a ceremony  marking  the  end  of  MHC. 
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“Today’s  a historic  day  because  our  state 
government  ...  is  facing  up  to  its  own  re- 
sponsibility.... For  years  and  years,  this 
facility,  which  predates  Alcatraz,  has  been 
functionally  obsolete.” 

The  prisoner  transfers  were  conduct- 
ed in  secret  during  the  first  few  weeks  of 
March  and  weren’t  announced  until  after 
they  were  complete.  The  decision  to  close 
MHC  was  lauded  by  both  prisoner  rights 
advocates  and  union  officials  representing 
state  prison  guards. 

O’Malley,  who  took  office  in  January 


California’s  federal  receiver  over 
prison  healthcare,  Robert  Sillen, 
took  umbrage  with  Florida-based  private 
contractor  Medical  Development  Interna- 
tional (MDI)  by  withholding  $2.6  million  in 
fees  and  locking  MDI  out  of  two  southern 
California  prisons  in  February  2007.  Two 
high-level  state  prison  health  care  officials 
have  resigned  over  the  incident. 

MDI  had  secured  a questionable  $26 
million  no-bid  contract  with  the  California 
Department  of  Corrections  and  Rehabili- 
tation (CDCR)  in  August  2006  to  provide 
outpatient  scheduling  of  prisoners  with 


2007,  said  he  was  relieved  that  the  prison 
has  been  shuttered.  “As  long  as  I can 
remember,  people  have  been  saying  we 
should  close  the  House  of  Correction,” 
O’Malley  stated.  “I’m  very  proud  it’s  our 
first  order  of  business  really  in  cleaning 
up  our  prisons.” 

Judging  by  the  violence  and  myriad 
problems  at  other  Maryland  facilities, 
however,  it  certainly  won’t  be  the  last.  P^ 

Sources:  wjla.com,  washingtonpost. 
com,  Baltimore  Sun,  Associated  Press 


medical  specialists,  an  area  of  CDCR’s 
healthcare  processing  that  had  been  chroni- 
cally deficient.  It  was  later  reported  that 
state  officials  who  had  reviewed  MDI’s  con- 
tract found  it  was  overpriced  and  should 
have  been  competitively  bid;  they  also 
questioned  whether  the  company  needed 
to  have  a medical  license. 

Regardless,  MDI  began  work  before  the 
contract  was  finalized  and  was  told  to  bill  the 
state  for  services  performed.  The  receiver’s 
office  wasn’t  notified  of  the  arrangement. 

Sillen’s  chief  of  staff,  John  Hagar, 
learned  about  the  contract  and  determined 


California  Contract  Healthcare  Management 
Firm  Locked  Out;  Fees  Withheld; 

State  Officials  Resign 
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that  part  of  MDI’s  protocol  was  to  only 
schedule  appointments  with  specialists  if  the 
projected  cost  did  not  exceed  $5,000.  Thus,  a 
medically-needy  prisoner  was  not  scheduled 
at  all  if  the  expense  for  his  care  was  more 
than  that  dollar  amount.  The  receiver’s  office 
called  this  practicing  “corporate  medicine” 
without  a license,  because  MDI  was  infer- 
entially  making  medical  judgments,  and 
expressed  concern  over  the  “blatant  attempt 
by  MDI  to  put  profits  before  patient  care.” 

Sillen  ordered  $2.6  million  in  pay- 
ments to  be  withheld  from  the  company 
in  January  2007,  citing  “billing  irregu- 
larities.” The  receiver’s  office  further 
ordered  administrators  at  the  California 
Correctional  Institution  at  Tehachapi  and 
the  California  State  Prison,  Los  Angeles 
County  (Lancaster)  to  “discontinue  uti- 
lizing MDI  for  any  specialty  services.” 
Accordingly,  MDI  personnel  were  abrupt- 
ly locked  out  of  those  facilities. 

While  MDI  claimed  it  had  reduced 
healthcare  backlogs  and  was  operating  with- 
in California  law,  it  remained  hotly  disputed 
as  to  whether  they  did  so  at  the  expense  of 
the  most  medically-needy  prisoners.  Sillen 
reportedly  declared  he  would  ensure  that 
MDI  “never  works  in  California  again”  if 
the  company  discontinued  its  services. 

Predictably  the  company  sought  legal  re- 
dress, filing  a motion  with  U.S.  District  Court 
Judge  Thelton  Henderson  on  April  3,  2007. 
MDI  accused  the  state  of  withholding  pay- 
ments it  was  due  and  denounced  the  receiver 
for  threatening  its  future  business  operations 
in  California.  Sillen’s  office  responded  sharply, 
noting  that  MDI  had  performed  work  with 
no  competitive  bids  and  without  an  ap- 
proved contract;  the  receiver  also  accused  the 
company  of  billing  errors  and  criticized  its 
performance  at  Tehachapi  and  Lancaster. 

Meanwhile,  Dr.  Peter  Farber-Szekrenyi, 
director  over  CDRC’s  Health  Care  Services, 
who  had  been  appointed  by  Gov.  Schwarzeneg- 
ger in  2005,  was  forced  out  of  his  job.  MDI 
stated  Farber-Szekrenyi  had  given  them  the 
“green  light”  to  start  working  for  CDRC  before 
the  company’s  contract  was  approved.  He  was 
demoted  and  stripped  of  his  responsibilities 
over  prison  medical  care  by  Sillen  in  February 
2007,  and  resigned  on  March  5,  2007  at  the 
request  of  the  Governor’s  office.  “My  role  was 
not  to  do  politics,”  Farber-Szekrenyi  said.  “It 
was  to  improve  patient  care,  to  reduce  mortality 
and  morbidity,  and  we  did  that  to  the  best  of 
our  abilities  We  succeeded  in  a lot  of  places 
The  rest  is  up  to  somebody  else.” 

Dare  Keller,  CDRC’s  top  healthcare  pol- 
icy advisor,  had  stepped  down  in  February. 
Keller  also  had  been  involved  in  arranging 
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MDI’s  no-bid  contract;  he  was  subsequently 
investigated  by  the  state  Inspector  General’s 
Office  for  a potential  conflict  of  interest. 
Keller  previously  had  been  employed  as  a 
senior  vice  president  with  Mobile  Medical 
International  Corp.,  which  was  listed  as  an 
MDI  subcontractor,  and  had  owned  $10,000 
to  $100,000  worth  of  Mobile  Medical  stock. 
Keller  denied  any  wrongdoing,  saying  he  sold 
the  stock  by  August  8, 2006,  several  weeks  be- 
fore MDI  began  work  at  CDCR  facilities. 

The  real  losers  in  this  convoluted  prison 


healthcare  blame  game,  however,  are  not 
Farber-Szekrenvi  or  Keller,  or  MDI,  or  the 
receiver’s  office.  They  are  the  CDRC  prison- 
ers who  continue  to  receive  substandard  and 
delayed  treatment  while  for-profit  companies 
strive  to  make  money  off  their  medical  needs, 
and  the  taxpaying  public  that  foots  the  bill  for 
no-bid  contracts  arranged  by  ethically  and 
morally  conflicted  state  officials.  IH 

Sources:  Sacramento  Bee,  Los  Angeles 
Times,  Associated  Press 
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Washington’s  Criminal  Justice  System  Racially  Biased; 
Voting  Rights  Act  Claim  Fails  Anyway 


Despite  finding  that  Washington 
state’s  criminal  justice  system  is 
racially  biased,  a federal  district  court  has 
held  that  the  state’s  felon  disenfranchise- 
ment law  does  not  result  in  discrimination 
in  the  electoral  process  in  terms  of  race. 

This  case  was  originally  filed  in  Feb- 
ruary 1996,  alleging  Washington’s  felon 
disenfranchisement  and  restoration  of 
civil  rights  schemes  resulted  in  the  denial 
of  voting  rights  for  racial  minorities  in 
violation  of  the  Voting  Rights  Act  (VRA), 
42  U.S.C.  § 1973.  The  district  court  ini- 
tially applied  a novel  “by  itself”  causation 
standard  in  granting  summary  judgment 
to  the  defendants. 

On  appeal,  the  Ninth  Circuit  re- 
manded for  application  of  the  totality  of 
the  circumstances  test.  See:  Farrakhan  v. 
Washington,  338  F.3d  1009  (9th  Cir.  2003), 
rehearing  denied,  359  F.3d  1116  (2004). 
[PLN,  Nov.  2004,  p.34]. 

Upon  remand,  the  district  court 
held  that  the  plaintiffs  “must  prove,  by 
preponderance  of  the  evidence,  that  the 
totality  of  the  circumstances  supports 
the  conclusion  that  ‘members’  of  pro- 
tected minorities  ‘have  less  opportunity 
than  other  members  of  the  electorate  to 
participate  in  the  political  process  and  to 
elect  representatives  of  their  choice’  on 
account  of  race  or  color.” 

The  Court  reviewed  and  detailed  the 
findings  of  two  reports,  finding  them  “to 
be  compelling  evidence  of  racial  discrimi- 
nation and  bias  in  Washington’s  criminal 
justice  system.”  Further,  such  discrimina- 
tion “clearly  hinders  the  ability  of  racial 
minorities  to  participate  effectively  in  the 
political  processes,  or  disenfranchisement 
is  automatic,”  the  Court  noted. 

The  district  court  then  outlined  “a 
non-exclusive  list  of  ‘typical  factors’  that 
may  be  relevant  when  analyzing  the  to- 
tality of  the  circumstances  to  determine 
whether  § 2 of  the  VRA  has  been  violated.” 
The  Court  considered  nine  factors  from 
a U.S.  Senate  report  on  the  VRA.  While 
the  Court  found  the  plaintiffs  had  proven 
two  of  the  nine  factors,  it  still  determined 
their  claim  was  lacking,  ruling  that  the 
“remarkable  absence  of  any  history  of 
official  discrimination  in  Washington  fac- 
tors heavily  in  the  Court’s  totality  of  the 
circumstances  analysis.” 

The  Court  held  that  the  plaintiffs 
had  failed  to  present  any  evidence  regard- 
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ing  the  extent  to  which  minorities  were 
“elected  to  political  office  in  Washington 
or  the  level  of  responsiveness  elected  of- 
ficials have  to  the  particularized  needs  of 
members  of  minority  groups.” 

The  Court  said  it  had  “no  doubt  that 
members  of  racial  minorities  have  expe- 
rienced discrimination  in  Washington’s 
criminal  justice  system.  If  the  abridgment 
of  one  citizen’s  right  to  vote  ‘on  account 


of  race  or  color’  established  a violation 
of  § 2 of  the  VRA,  this  Court  would  find 
for  plaintiff.”  However,  the  district  court 
was  required  to  find  discrimination  on  a 
more  pervasive  scale,  which  it  did  not.  As 
such,  the  Court  granted  the  defendants’ 
motion  for  summary  judgment.  To  date, 
no  court  has  found  for  felons  on  a VRA 
claim.  See:  Farrakhan  v.  Gregoire,  2006 
WL  1889273.  FI 


§ 1983  Suit  Challenging  New  York’s 
Blanket  Parole  Denial  “Policy” 
Survives  Motion  to  Dismiss 

by  John  E.  Dannenberg 


The  U.S.  District  Court  (S.D. 
N.Y)  denied  the  New  York  State 
Division  of  Parole’s  (“Board”)  motion  to 
dismiss  a civil  rights  complaint  brought  by 
ten  New  York  state  prisoners  who  alleged 
that  their  repeated  denials  of  parole  were 
the  result  of  an  unconstitutional  political 
policy  orchestrated  by  the  Board  and  co- 
defendant Governor  George  Pataki.  The 
denial  order  permitted  the  case  to  proceed 
on  the  prisoners’  due  process,  equal  pro- 
tection and  ex  post  facto  claims.  The  court 
is  treating  the  case  as  a class  action  for  all 
parole-eligible  New  York  state  A-l  violent 
felony  prisoners. 

Peter  Graziano  and  nine  other  named 
prisoners  sued  the  Board  and  Governor 
to  contest  not  the  outcome  of  their  parole 
hearings,  but  the  procedures  used  by  the 
Board.  This  avenue  of  prospectively  chal- 
lenging unfair  parole  policies  was  recently 
approved  by  the  U.S.  Supreme  Court  in 
Wilkinson  v.  Dotson,  544  U.S.  74  (2005). 
The  plaintiffs  alleged  that  a politically- 
motivated  predisposition  to  deny  paroles 
rendered  the  hearing  process  arbitrary  and 
capricious,  in  violation  of  due  process  of 
law;  treated  them  dissimilarly  with  respect 
to  the  laws  compared  to  non  A- 1 offenders, 
in  violation  of  equal  protection  principles; 
and  was  applied  to  prisoners  whose  crimes 
predated  the  application  of  the  purported 
sub  rosa  blanket  denial  policy,  in  violation 
of  the  Ex  Post  Facto  Clause. 

The  due  process  complaint  was 
unique  because  it  did  not  challenge  the 
way  that  the  Board  exercised  its  discretion; 
rather,  it  alleged  that  the  Board  was  actu- 
ally not  exercising  its  discretion  at  all.  The 
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court  distinguished  the  instant  case  from 
all  earlier  parole-challenge  cases  in  that 
the  class  of  all  such  prisoners  could  argu- 
ably demonstrate  an  illegal  policy, 
whereas  individual  plaintiffs  could  only 
challenge  then  own  unique  facts.  The  class 
here  alleged  statistical  trends,  recurring 
pretextual  “reasons”  for  denials,  and  a 
common  thread  of  reliance  solely  upon 
the  facts  of  the  crime  [versus  New  York 
state’s  statutory  rehabilitation  criteria 
(Exec.  Law  § 259c(4))].  [C.fi,  Phillips  v. 
Dennison,  Manhattan  Supreme  Court  No. 
103509/06  (September  29,  2006)].  Thus, 
while  New  York  A-l  violent  felons  have 
no  statutory  liberty  interest  in  parole,  they 
do  yet  have  a liberty  interest  in  not  being 
denied  parole  for  “arbitrary  or  impermis- 
sible reasons”  (citing  Barna  v.  Travis,  239 
F.3d  169, 170-171  (2nd  Cir.  2001))  that  are 
not  in  accord  with  statutory  criteria.  Since 
a single  denial  “does  not  a policy  make,” 
it  took  a group  attack  to  gain  the  federal 
court’s  jurisdiction. 

The  district  court  went  on  to  similarly 
find  that  the  group  stated  equal  protection 
and  ex  post  facto  claims,  although  noting 
that  success  on  the  merits  might  prove 
difficult.  Indeed,  as  an  F.R.Civ.P.  12(b)(6) 
motion  denial,  this  decision  is  clearly  not  a 
ruling  on  the  merits.  But  it  carries  a mes- 
sage to  lifers  in  all  states,  even  where  there 
is  no  state-law-created  liberty  interest  in 
parole,  that  they  may  yet  prospectively 
attack  the  patently  unfair  (and  usually  po- 
litically instigated)  no-parole  policies  that 
have  become  a suspect  national  disease  in 
the  past  decade.  See:  Graziano  v.  Pataki, 
2006  WL  2023082.  FI 
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Eighth  Circuit  Reverses  Dismissal  on  Wrong  Medication  Claims 


The  Eighth  Circuit  Court  of  Ap- 
peals reversed  a lower  court’s 
grant  of  summary  judgment  to  prison 
officials,  related  to  erroneous  administra- 
tion of  another  prisoner’s  psychotropic 
medication. 

On  January  26, 2004,  Nurse  Assistant 
Lorna  Bell  mistakenly  required  Missouri 
prisoner  James  Spann  to  take  another 
prisoner’s  psychotropic  medication,  even 
through  Spann  protested  that  the  pills 
weren’t  his. 

Once  Bell  realized  her  mistake,  she 
ordered  Spann  to  return  the  pills,  but  he 
had  already  swallowed  them.  “Bell  did 
not  immediately  take  Spann  for  medical 
attention,  however,  or  tell  her  supervisors 
of  the  incident.” 

Soon  after  taking  the  pills  “Spann 
felt  his  legs  collapse  and  the  room  spin, 
he  pushed  the  emergency  call  button  in 
his  cell,  hit  his  head  on  the  toilet  and 
fainted.  He  awoke  in  pain  in  another 
room  with  a sore  throat  and  dried  blood 
on  the  back  of  his  head.”  Three  hours 
after  taking  the  pills  Spann  was  admit- 
ted to  the  infirmary  for  observation.”  A 
doctor  told  him  that  he  had  been  lying 


On  January  4,  2006,  a Bos- 
ton Superior  Court  awarded  a 
$1,000,000  judgment  against  an  attorney 
for  failing  to  prosecute  a lawsuit  on  behalf 
of  a prisoner  at  Massachusetts’  Suffolk 
House  of  Correction  (SHC). 

While  incarcerated  at  SHC,  Maria 
Perez  was  raped  by  a guard  in  1999.  She 
hired  attorney  Stanley  E.  Greenidge  to 
prosecute  a lawsuit  on  her  behalf  against 
the  perpetrator  and  the  Suffolk  County 
Sheriff.  Perez  claimed  she  contracted 
a sexually  transmitted  disease,  suffered 
emotional  distress,  and  was  in  fear  of 
further  sexual  torment  because  of  the 
incident. 

Other  female  prisoners  at  SHC 
were  assaulted  during  the  same  time 
period;  three  guards  were  terminated, 
including  Perez’s  assailant.  Greenidge 
filed  the  suit  and  advised  Perez  it  was 
progressing. 

Perez’s  case,  however,  was  dismissed 
for  want  of  prosecution  because  the  de- 
fendants were  never  served.  She  then  filed 
another  lawsuit  accusing  Greenidge  of 
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unconscious  in  his  cell  for  three  hours. 
Spann  complained  that  he  could  barely 
talk  or  see,  and  that  there  was  a knot 
on  the  back  of  his  head;  the  doctor  told 
Spann  to  sleep. 

The  next  morning  another  doctor 
diagnosed  Spann  as  having  overdosed 
on  mental  health  medication  and  or- 
dered his  discharge.  Later  that  day, 
Spann  was  returned  to  his  cell,  still  in 
pain  but  with  no  other  apparent  com- 
plications. 

Spann  brought  suit  in  federal  court 
against  Bell  and  her  supervisor,  Sharon 
Roper,  alleging  deliberate  indifference 
and  a due  process  violation.  The  district 
court  granted  summary  judgment  to  both 
defendants. 

The  Eighth  Circuit  agreed  with  the 
lower  court  that  “Bell  did  not  exhibit 
deliberate  indifference  by  forcing  Spann 
to  take  another  inmate’s  medication 
because  it  is  undisputed  that  this  was 
a mistake.”  The  court  found,  however, 
that  “a  jury  could  conclude  that  Bell 
was  deliberately  indifferent  to  Spann’s 
serious  medical  needs  when  she  left  him 
in  his  cell  for  three  hours  after  she  was 


negligence  in  mishandling  her  case  and  for 
failing  to  file  a timely  complaint  against 
the  Sheriff  in  federal  court. 

At  a bench  trial,  Greenidge  was  found 
to  have  committed  legal  malpractice, 
and  the  Superior  Court  awarded  Perez 
$500,000.  That  judgment  “was  doubled 
to  $1,000,000  pursuant  to  G.L.c.  93A 
[the  state’s  Consumer  Protection  Act].” 
See:  Perez  v.  Greenidge,  Superior  Court, 
Boston,  Case  No. 

05-0963A. 

Greenidge  had 
previously  been  pub- 
licly reprimanded 
by  the  Board  of  Bar 
Overseers  on  March 
18, 2003  for  lying  to 
a client  about  hav- 
ing filing  lawsuits 
in  federal  and  state 
courts.  P 

Additional  source: 
www.  mass,  govlob- 
cbbo/pr03 -02.  h tn  i 


aware  that  he  had  taken  a large  dose  of 
mental-health  medications  prescribed 
for  another  inmate.”  Additionally,  “a 
jury  could  find  that  the  three-hour  delay 
allowed  the  medication  to  fully  enter 
Spann’s  system,  whereas  immediate  medi- 
cal attention  would  have  enabled  medical 
staff  to  pump  Spann’s  stomach  or  take 
another  action  to  remove  the  medication 
from  Spann’s  system  before  it  was  totally 
absorbed.” 

The  court  also  found  “it  incongru- 
ous that  the  district  court  denied  Spann’s 
motion  for  an  expert  witness  and  then 
granted  summary  judgment  in  part  based 
on  Spann’s  failure  to  provide  verifying 
medical  evidence  that  the  delay  had  det- 
rimental effects.” 

The  court  upheld  summary  judgment 
to  Roper  based  upon  a failure  to  show 
her  personal  involvement.  Finally,  the 
court  rejected  Spann’s  due  process  claim, 
because  “this  case  involves  the  inadvertent 
administration  of  psychiatric  medication, 
not  a decision  to  treat  an  unwilling  patient 
with  psychiatric  medication.”  See:  Spann 
v.  Roper , 453  F.3d  1007  (8th  Cir.  2006). 
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Guards  Settle  “Sick  Building”  Claim  at  Florida  Jail  for  $495,000 


A year  after  John  Hauser  began 
working  at  Florida’s  Volusia 
County  Jail  in  1991,  he  began  getting 
sick.  He  wasn’t  alone.  In  2003,  over  one- 
third  of  the  jail’s  300-plus  employees 
were  on  workers’  compensation,  citing 
respiratory  problems,  skin  rashes  and 
other  illnesses.  On  December  21,  2006 
the  Volusia  County  Council  approved  a 
settlement  of  $495,000  to  satisfy  consoli- 
dated compensation  claims  involving  97 
jail  employees. 

The  claims  of  Hauser  and  other 
guards  resulted  in  a lawsuit  that  alleged 
the  Volusia  County  Branch  Jail  was  a 
“sick  building.”  The  claimants  hired  an 
expert  to  test  the  jail,  who  found  “mold 
problems  so  severe  that  it  could  lead  to 
problems  such  as  chronic  bronchitis, 
asthma,  or  even  cancer,”  reported  the 
Orlando  Sentinel. 

In  contrast  the  County’s  experts 
claimed  they  never  found  mold  - yet  they 
acknowledged  the  jail’s  roof  was  leaky  and 
needed  replacement  shortly  after  it  was 
built  in  1987.  The  result  was  water  intru- 
sion. They  also  acknowledged  aging  air 
conditioners  were  present.  While  County 
officials  admitted  those  conditions  could 
worsen  asthma  or  other  medical  condi- 
tions, they  insisted  there  was  no  mold. 

The  roof  has  since  been  fixed,  but 
the  water  intrusion  and  air  conditioning 
issues  are  still  matters  of  concern.  “Our 
goal  was  to  protect  our  employees,”  said 
Volusia’s  Assistant  County  Attorney 
Nancye  Jones.  “I  mean,  if  the  place  is  bad, 
we  obviously  want  to  know  about  it.”  As 
part  of  “protecting”  its  employees,  the 
County  successfully  sought  permission 
to  test  the  air  quality  in  the  guards’  homes 
while  their  compensation  claims  were  be- 
ing contested.  See:  Hauser  v.  Volusia  Co. 
Dept,  of  Corrections,  872  So.2d  987  (Fla. 
App.  1 Dist.  2004),  review  denied. 

The  97  plaintiffs  in  the  lawsuit  will 
split  the  $495,000  settlement.  Hauser  will 
receive  $15,000  and  the  other  plaintiffs 
will  get  about  $5,000  each.  As  part  of 
the  settlement  agreement  they  must  sign 
a release  stating  the  jail  was  not  a sick 
building.  They  also  must  pay  their  own  at- 
torney fees,  which  will  range  from  $1,500 
to  $1,700  each.  They  were  represented  by 
DeLand  attorney  Mark  Zimmerman. 

“This  should  be  the  end  of  it,”  said 
Jones.  “There  are  no  claimants  that  can 
hie  because  of  the  statute  of  limitations, 
since  it’s  been  no  more  than  two  years.” 


While  the  claims  of  guards  who 
worked  in  the  building  only  eight  hours  a 
day  for  five  days  a week  have  been  settled 
to  their  satisfaction,  one  can  only  wonder 
how  the  prisoners  who  lived  in  the  jail  24 
hours  a day  fared  - as  they  certainly  will 
not  be  compensated  and  as  far  is  known, 


The  Pennsylvania  Supreme  Court 
held  that  the  state’s  mandatory 
DNA  collection  law  does  not  violate  state 
or  federal  ex  post  facto  prohibitions.  The 
court  upheld  application  of  the  law  to  one 
defendant,  finding  that  she  was  convicted 
of  a predicate  offense.  It  reversed  with 
respect  to  another  defendant,  however, 
finding  that  he  was  not  convicted  of  a 
predicate  offense. 

In  2005,  Misty  Derk  was  convicted  of 
theft,  which  was  graded  as  a third  degree 
felony  under  Pennsylvania  law.  She  was 
then  required  to  submit  a DNA  sample 
to  be  stored  in  a DNA  database,  and  to 
pay  a mandatory  fee  of  $250  under  44  Pa. 
C.S.A.  § 2301-2336  (DNA  Act). 

In  2005,  Kurt  Bingaman  was  also 
convicted  of  theft,  but  his  two  convictions 
were  graded  as  first  and  second  degree 
misdemeanors.  He  was  also  required  to 
submit  a DNA  sample  and  pay  $250  under 
the  DNA  act. 

Derk  and  Bingaman  appealed,  chal- 
lenging application  of  the  DNA  Act,  and 
their  appeals  were  consolidated.  Initially, 
the  Superior  Court  noted  that  the  DNA 
Act  applies  to  all  felony  convictions. 


The  Eighth  Circuit  Court  of  Ap- 
peals reversed  a jury  verdict 
against  a prisoner-plaintiff,  Ending  that 
the  lower  court  erred  in  responding  to  a 
jury  question  during  deliberations. 

Missouri  Department  of  Corrections 
(MDOC)  prisoner  Ronnie  Conley  was 
raped  repeatedly  by  a cellmate.  “After  the 
first  attack,  he  sought  protective  custody” 
from  Reed  Very  his  housing  unit  guard. 
Very  denied  that  request  and  at  least  two 
later  protective  custody  requests,  from 
Conley. 

Conley  brought  a failure-to-protect 
action  against  Very  in  federal  court. 
The  case  proceeded  to  trial.  During 


have  not  filed  any  suits  over  exposure  to 
the  toxic  building.  See:  Hauser  v.  Volusia 
Co.  Dept,  of  Corrections,  Florida  Div.  of 
Administrative  Hearings,  OJCC  No.  02- 
045088TGP. 

Additional  Source:  Orlando  Sentinel 


Therefore,  the  court  rejected  Derk’s  claim 
that  she  did  not  commit  a predicate  of- 
fense. Since  Bingaman’s  convictions  were 
graded  as  misdemeanors,  the  court  found 
that  he  did  not  commit  a predicate  offense 
and  the  DNA  Act  should  not  have  been 
applied  to  him. 

The  court  also  rejected  appellants’ 
argument  that  the  DNA  Act  violated  state 
or  federal  ex  post  facto  prohibitions.  Cit- 
ing United  States  v.  Ward,  448  U.S.  242, 
100  S.Ct.  2636  (1980)  the  court  engaged 
in  an  extensive  analysis  of  the  legislative 
intent,  purpose,  and  affect  of  the  DNA 
Act  to  determine  if  it  imposed  punishment 
for  ex  post  facto  purposes. 

Ultimately  the  court  determined  that 
the  DNA  Act  is  not  punitive  because  “the 
General  Assembly  did  not  intend  to  pun- 
ish when  enacting  the  DNA  Act”;  “the 
application  of  the  Act  does  not  result 
in. . .historical  forms  of  punishment”;  and 
“the  Act  is  not  directed  at  the  traditional 
aims  of  punishment  - retribution  and 
deterrence.”  So  it  did  not  violate  ex  post 
facto  prohibitions.  See:  Commonwealth  of 
Pennsylvania  v.  Derk,  895  A. 2d  622  (PA 
Sup  Ct.  2006).  P 


deliberations,  the  jury  asked  the  court  if 
there  had  been  past  complaints  against 
Very  for  denying  protective  custody 
complaints.  “Over  Conley’s  objection, 
the  court  instructed  the  jury  that  ‘no 
evidence  was  presented’  regarding 
past  complaints  against  Very  for  deny- 
ing protective  custody  requests.”  Less 
than  40  minutes  later,  the  jury  returned 
a verdict  in  favor  of  Very.  The  court 
subsequently  denied  Conley’s  motion 
for  a new  trial. 

The  Eighth  Circuit  noted  that  the 
parties  agreed  that  evidence  of  past 
complaints  against  Very  was  irrelevant. 
It  then  found  that  the  court’s  response 


Pennsylvania  DNA  Act  Not  Ex  Post  Facto 
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to  the  jury  “implied  that  such  evidence 
would  have  been  relevant  to  the  case. 
There  is  a reasonable  likelihood,  there- 
fore, that  they  jury  interpreted  the 
district  court’s  response  to  mean  that 
the  absence  of  evidence  showing  prior 
complaints  about  Very  tended  to  make 
less  probable  the  allegation  that  Very 
failed  to  respond  to  Conley’s  request  for 
protective  custody.  The  court’s  response 


may  have  been  factually  accurate,  but  the 
substance  of  the  jury’s  question  was  ir- 
relevant, and  that  is  what  the  jury  should 
have  been  told.” 

The  court  found  that  there  was  a rea- 
sonable likelihood  Conley  was  prejudiced 
by  the  erroneous  response,  because  that 
response  “creates  a reasonable  likelihood 
that  the  jury  believed  that  the  evidence  of 
prior  complaints  was  relevant,  and  then 


construed  the  absence  of  such  evidence 
against  Conley,  as  the  Party  with  the 
burden  of  proof.  There  is  a reasonable 
likelihood  that  Conley  was  prejudiced,  as 
the  deliberations  were  short,  and  the  ques- 
tion showed  that  the  jury  was  focused  on 
the  matter  of  past  complaints. ’’Therefore, 
the  case  was  remanded  for  a new  trial. 
See:  Conley  v.  Very,  450  F.3d  786  (8th  Cir. 

2006).  F* 


New  Investigative  Solution  by  LexisTracks 
Sex  Offenders,  Wherever  They  Are 


LexisNexis,  an  information  in- 
dustry leader,  has  created  a new 
advanced  investigation  solution  to  track 
and  locate  sex  offenders.  The  solution  is 
being  touted  as  a tool  for  law  enforcement 
to  use  when  a child  is  abducted.  There  are 
over  600,000  sex  offenders  in  the  United 
States,  and  100,000  of  them  fail  to  register 
as  required  by  law. 

California,  Florida,  Michigan, 
and  Texas  have  the  most  sex  offend- 
ers. LexisNexis  touts  its  system, 
which  was  launched  in  April  2007, 
as  a resource  to  find  absconders  or 
those  sex  offenders  in  an  area  a child 
is  abducted. 

“When  a child  is  abducted,”  says 
Jim  Peck,  CEO  of  LexisNexis  Risk  and 
Information  Analytics  Group,  “time 
is  of  the  essence.  In  75  percent  of  the 
cases  where  the  child  is  killed,  it  happens 
within  three  hours  of  the  abduction,  and 
40  percent  of  the  time  kids  are  abducted 


they  are  murdered.”  Back  in  the  real 
world  though,  most  child  abductions 
203,900  in  1999,  the  last  year  for  which 
statistics  are  available;  are  carried  out 
by  parents  or  family  members  of  the 
children  and  only  around  100  are  com- 
mitted by  strangers. 

Law  enforcement  need  only  enter 
the  zip  code  of  the  area  a child  is  ab- 
ducted to  obtain  a list  of  sex  offenders, 
even  ones  in  the  area  that  have  not  regis- 
tered. The  solution  finds  such  offenders 
by  LexisNexis  combing  through  public 
records  across  the  nation.  The  company 
learns  who  the  convicted  offenders  are, 
where  they  were  convicted,  their  social 
security  numbers,  their  aliases,  photos, 
physical  descriptions  and  marks,  and 
where  their  relatives  and  associates  live. 
Additional  information  is  obtained  from 
mortgage  applications  and  utility  and 
rental  deposits. 

“It  has  been  a big  benefit  looking  for 


absconders,  and  it  has  helped  us  locate 
more  than  1,300  sexual  offenders  who 
failed  to  register,  “says  Mary  Coffee,  a 
Florida  Department  of  Law  Enforce- 
ment Administrator.  Before  long,  we  can 
be  certain,  and  the  solution  will  locate 
anyone  connected  with  the  criminal  justice 
system.  Companies,  after  all,  are  always 
seeking  to  grow  revenue,  and  this  is  a 
natural  extension.  As  PLN  has  previously 
reported,  LexisNexis  routinely  purchases 
all  criminal  conviction  information  from 
states  which  it  then  pumps  into  its  massive 
databases.  FI 

Source:  Florida  Times-Union 
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Assistance  in: 

PSI  Review  Prior  to  Sentencing 
(Impacts  on  Prison  Designation  and 
Programs) 

Prison  Transfers 

Parole  Representation 
(Not  Texas  State  Inmates) 

Prison  Grievances 
(Administrative  Remedies) 

Expert  Witness 

PO  Box  1551 
Weatherford,  TX  76086 
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HUMAN 

RIGHTS 

WATCH 


Human  Rights  Watch  is  doing  a report  on 
the  Prison  Litigation  Reform  Act  (PLRA). 
Have  you  tried  to  bring  a case  to  court 
regarding  physical  or  sexual  abuse  by 
prison  staff?  Or  were  you  physically  or 
sexually  assaulted  by  another  inmate, 
and  then  tried  to  bring  suit  against  prison 
staff  that  you  knew  were  aware  of  the 
abuse  and  did  nothing  to  address  it?  After  filing  your  case 
with  the  court,  was  it  dismissed  on  the  grounds  that  you  had 
not  exhausted  or  correctly  followed  your  prison’s  grievance 
policies?  Or,  did  you  attempt  to  bring  a case  to  court,  but 
were  discouraged  by  a lawyer,  who  told  you  that  the  case 
would  be  dismissed  because  you  had  not  exhausted  or  cor- 

-irectly  followed  your  prison 
grievance  policies?  If  yes, 
please  write  to  us  with  as 
many  details  of  your  experi- 
ence as  you  can  share. 


Write  to: 

Sarah  Tofte,  Researcher 
U.S.  Program,  Human  Rights  Watch 
350  Fifth  Avenue,  34th  Floor 
New  York,  NY  10118 
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Illinois  Parole  Board  Pays  Nearly  $11,000  in  Attorney  Fees, 
Can  Only  Charge  Reasonable  Postage  and  Copying  Costs 


On  February  7,  2007,  the  Ap- 
pellate Court  of  Illinois  ruled 
that  because  the  Illinois  parole  board 
had  wrongfully  withheld  documents  and 
charged  outrageous  fees  for  copies,  it  was 
liable  for  attorney  fees  and  costs  under 
the  state’s  Freedom  of  Information  Act 
(FOIA). 

In  2002  attorney  Alan  Mills  request- 
ed copies  of  a client’s  parole  file  from 
the  Prisoner  Review  Board  in  prepara- 
tion for  an  upcoming  parole  hearing. 
Rather  than  charge  a reasonable  fee  for 
the  copies,  as  required  by  state  law,  the 
Board  sought  to  extort  from  Mills’  cli- 
ent, William  Callinan,  an  indigent  state 
prisoner,  a charge  of  $1.00  per  page  for 
each  of  the  500  pages  requested.  The 
Board  calculated  this  fee  based  on  the 
hourly  rate  of  its  chief  legal  counsel, 
who,  it  claimed,  was  the  only  person  able 


to  run  the  office  copy  machine. 

What’s  more,  the  Board  insisted  on 
calculating  postage  to  mail  the  copies  at 
$.37  per  page,  as  though  it  was  going  to 
send  each  page  separately  instead  of  mail- 
ing the  500  pages  in  a single  box  at  about 
one-hundredth  the  cost,  which  was  what 
anybody  else  would  do. 

Callinan  subsequently  filed  suit  in  Il- 
linois circuit  court  claiming  the  Board  had 
violated  the  FOIA,  5 ILCS  140/1  et.  seq., 
by  refusing  to  provide  all  of  the  requested 
documents  and  by  charging  excessive  fees. 
The  9th  Judicial  Circuit  Court  of  Fulton 
County  ordered  the  Board  to  charge  no 
more  than  $35.10  to  copy  the  500  pages. 
The  parties  later  agreed  on  a fee  of  $75  to 
copy  the  entire  file. 

In  2005  Callinan  filed  a motion  re- 
questing $10,979.81  in  attorney  fees  and 
costs  resulting  from  the  lawsuit.  The  trial 


court  denied  the  motion,  holding  that  Cal- 
linan must  prove  malice,  fraud,  a willful 
lack  of  compliance  with  the  FOIA  or  an 
egregious  violation  of  the  FOIA  in  order 
to  recover  fees.  Callinan  appealed. 

The  Appellate  Court  of  Illinois,  Third 
District,  reversed  and  remanded,  holding 
that  nothing  in  section  11(1)  of  the  FOIA 
required  Callinan  to  meet  such  a burden 
of  proof.  The  Court  further  noted  that 
“an  award  of  attorney  fees  in  this  case  fur- 
thers the  purposes  of  the  [FOIA]  and  its 
fee  provision,”  because  “[without  the  fee 
provision,  plaintiff  may  have  been  unable 
to  obtain  counsel  to  require  defendants  to 
comply  with  the  law.” 

Mills  is  an  attorney  with  the  Uptown 
People’s  Law  Center  in  Chicago,  Illinois. 
See:  Callinan  v.  Prisoner  Review  Board, 
371  Ill.App.3d  272,  862  N.E.2d  1165  (111. 
App.  3 Dist.  2007).  FI 


Forced  Work  in  Dangerous  Washington  Prison  Job 
Conditions  States  Eighth  Amendment  Claim 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  held  that  known  danger- 
ous prison  working  conditions  can  give 
rise  to  an  Eighth  Amendment  cruel  and 
unusual  punishment  claim,  even  where 
the  prisoner  “volunteered”  for  the  job. 
The  court  also  held  that  the  supervising 
prison  official  was  not  entitled  to  qualified 
immunity  after  he  ordered  the  prisoner  to 
continue  working  on  the  known  danger- 
ously defective  prison  equipment. 

Steven  Morgan  was  incarcerated  at 
Monroe  Correctional  Complex  in  Wash- 
ington, where  every  prisoner  is  required 
by  law  to  work.  However,  one  can  vol- 
unteer for  “choice”  higher-paying  jobs, 
and  Morgan  had  thus  gained  a job  in  the 
prison  print  shop.  In  2003,  Morgan  told 
his  supervisor,  Tom  Canady,  that  his  print- 
ing press  was  seriously  malfunctioning, 
having  bucked  and  nearly  torn  off  two  of 
his  fingers.  Canady,  anxious  to  complete 
a print  job,  nonetheless  ordered  Morgan 
to  continue  the  press  run  but  to  “be  very 
careful.”  Shortly  thereafter  the  press 
caught  Morgan’s  hand  and  tore  off  his 
right  thumb.  He  sued  Canady  and  other 
prison  officials  under  42  U.S.C.  § 1983, 
claiming  Eighth  Amendment  violations 
for  cruel  and  unusual  punishment  and 


by  John  E.  Dannenberg 

Fourteenth  Amendment  violations  for 
compelling  him  to  work  under  dangerous 
conditions. 

Defendants  moved  for  summary 
judgment,  claiming  qualified  immunity. 
The  district  court  (U.S.D.C.,  W.D.  Wash.) 
granted  summary  judgment  for  all  de- 
fendants except  Canady.  Canady  took  an 
interlocutory  appeal  to  the  Ninth  Circuit, 
solely  on  the  qualified  immunity  ruling. 
The  court  reviewed  the  ruling  de  novo, 
using  the  two-prong  test  from  Saucier 
v.  Katz,  533  U.S.  194,  201  (2001)  to  de- 
termine if  the  alleged  conduct  violated 
Morgan’s  constitutional  rights,  and  if  so, 
if  Canady  was  on  notice  that  his  conduct 
was  thus  unconstitutional. 

As  to  the  first  prong,  the  court  found 
the  working  conditions  “objectively,  suffi- 
ciently serious”  and  that  Canady’s  orders 
were  deliberately  indifferent  to  Morgan’s 
safety.  Canady  defended  by  claiming  that 
because  Morgan  worked  in  the  print  shop 
“at  his  own  choice,”  it  was  impossible  to 
conclude  that  he  had  been  “compelled”  to 
perform  labor  endangering  him.  Morgan 
successfully  rebutted  that  because  he  was 
lawfully  required  to  work,  his  choice  of  job 
did  not  turn  that  employment  into  a vol- 
untary act.  Thus,  Morgan  did  not  waive 


his  Eighth  or  Fourteenth  Amendment 
rights  by  taking  the  job.  Canady  continued 
to  argue  that  Morgan  could  have  simply 
refused  to  work,  resigned  his  job,  or  filed  a 
grievance.  The  court  recognized  that  re- 
fusal of  a direct  order  is  punishable,  and 
that  the  question  of  whether  Morgan  had 
any  viable  options  was  a disputed  material 
fact  issue  not  reviewable  in  a summary 
judgment  motion. 

As  to  the  second  prong,  whether  the 
asserted  right  was  clearly  established  at 
the  time,  Canady  posited  that  the  question 
had  been  addressed  with  mixed  results 
in  several  circuits.  But  the  court  found 
in-circuit  support  in  Osolinski  v.  Kane, 
92  F.3d  934  (9th  Cir.  1996).  Like  the  cur- 
rent case,  Osolinski  involved  a prisoner’s 
work  supervisor  ordering  the  prisoner  to 
continue  working  with  known  defective 
equipment.  Therefore,  there  was  suffi- 
cient precedent  putting  Canady  on  notice 
that  his  actions  would  violate  the  Eighth 
Amendment. 

Accordingly,  the  Ninth  Circuit  af- 
firmed the  district  court’s  denial  of 
Canady’s  qualified  immunity-based  sum- 
mary judgment  motion  and  remanded  for 
further  proceedings.  See:  Morgan  v.  Mor- 
gensen,  465  F.3d  1041  (9th  Cir.  2006).  FI 
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CCA  Fined  for  Florida  Jail  Escape;  County  Commission 
Poised  to  Impose  More  Fines 


After  a series  of  escapes,  prisoner 
suicides  and  thefts  by  employees 
over  the  past  year,  Corrections  Corpora- 
tion of  America  (CCA)  promised  it  would 
take  action  to  prevent  similar  incidents  at 
Florida’s  Hernando  County  Jail  (HCJ). 
The  pledge  was  made  in  a successful  at- 
tempt by  CCA  to  hold  onto  its  $ 10  million 
annual  contract  to  operate  the  facility. 
[See:  PLN,  July  2006,  p.l]. 

Despite  that  promise  another  prisoner 
escaped  from  HCJ  on  February  26,  2007. 
Kenneth  Ferris,  who  absconded  from  the 
jail,  was  later  apprehended  by  sheriff’s 
deputies;  CCA  Lt.  Mary  Mills,  who  had 
left  Ferris’  cell  door  unlocked,  was  fired. 
The  escape  resulted  from  the  same  cause 
as  many  of  the  previous  problems  at  HCJ 
- inadequate  staff  to  provide  security.  This 
was  one  of  the  issues  that  CCA  had  prom- 
ised the  Hernando  County  Commission  it 
would  address  and  solve. 

The  Commission’s  response  to  Ferris’ 
escape  was  to  levy  a $23,000  fine  against 
CCA.  Yet  there  was  no  talk  about  can- 
celing the  company’s  lucrative  contract. 


Instead  the  Commission  members  pro- 
posed a band-aid  solution  to  the  jail’s 
staffing  problem:  They  suggested  install- 
ing a perimeter  fence  that  will  cost  around 
$300,000.  The  Commission  planned  to 
cover  the  expense  by  fining  CCA  for  con- 
tract violations. 

To  date  CCA  has  been  fined  four 
times,  totaling  $100,000.  Presumably  the 
County  Commission  intended  to  let  CCA 
continue  to  be  deficient  in  its  contractual 
responsibilities  until  it  milked  another 
$200,000  out  of  the  company.  Wanting  to 
quickly  expand  the  jail  to  accommodate  a 
growing  prisoner  population,  however,  the 
County  appropriated  funds  for  the  fence 
in  its  2008-2009  budget. 

Yet  CCA  isn’t  off  the  hook  for  prob- 
lems at  HCJ.  In  March  2007,  former  jail 
prisoner  Jeffrey  McLaughlin  filed  suit 
against  the  company,  claiming  guards  had 
failed  to  protect  him  from  being  assaulted 
by  other  prisoners  in  2005.  McLaughlin 
alleged  in  his  pro  se  lawsuit  that  the  cell 
block’s  emergency  call  button  didn’t  work, 
the  guards  weren’t  paying  attention  and  no 


one  was  monitoring  the  security  camera. 

Further,  in  June  2007,  lawsuits  were 
filed  against  CCA  for  the  suicide  deaths  of 
two  HCJ  prisoners  in  separate  incidents 
earlier  this  year.  Geoffrey  Conley,  21, 
hung  himself  on  January  5,  while  Trouc 
Tran,  33,  committed  suicide  less  than  a 
month  later  on  Jan.  27.  A State  Attorney’s 
Office  report  faulted  HCJ  staff  for  failing 
to  conduct  and  document  checks  on  both 
of  the  prisoners. 

Fines,  of  course,  are  little  consola- 
tion for  the  families  of  prisoners  who  die 
due  to  the  incompetence  or  negligence  of 
CCA  staff.  FI 

Source:  Hernando  Today 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
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California:  Disciplinary  Conviction  Upheld  Where  Petitioner  Argued 
Only  Violation  of  Constitutional  Rights,  Not  State  Law  Rights 


Strictly  construing  the  U.S.  Su- 
preme Court’s  “some  evidence” 
rule,  the  California  Court  of  Appeal  held 
that  where  one  cellmate  had  secreted  con- 
traband razor  blades  in  his  cell  property, 
his  cellmate  could  be  infracted  for  them 
as  well. 

Richard  Zepeda,  incarcerated  at 
Calipatria  State  Prison,  petitioned  the 
Imperial  County  Superior  Court  to  re- 
verse his  disciplinary  conviction  (with  360 
days  credit  loss)  for  implicitly  violating 
prison  regulations  that  ban  the  possession 
of  weapons,  where  the  contraband  was 
admittedly  his  cellmate’s  and  he  had  no 
knowledge  of  it. 

The  court  abated  the  disciplinary 
conviction  after  finding  that  “the  evidence 
shows  [Zepeda]  had  no  control  over  what 
contraband  may  be  in  possession  of  his 
cellmate  and  no  evidence  was  presented 


by  John  E.  Dannenberg 

that  [Zepeda]  possessed  any  knowledge 
of  the  weapon  in  question.” 

On  appeal  by  Calipatria’s  Warden, 
the  appellate  court  reviewed  the  ruling  de 
novo.  The  court  noted  that  Zepeda  only 
claimed  that  the  disciplinary  finding  vio- 
lated his  U.  S.  Constitutional  due  process 
rights  under  Superintendent  v.  Hill  ( 1985) 
472  U.S.  445,  455.  Like  in  Hill,  Zepeda 
did  not  claim  that  the  disciplinary  board’s 
findings  failed  to  meet  state  evidentiary 
standards  [see  Cal.  Penal  Code  § 2932, 
permitting  revocation  of  conduct  credits 
based  upon  “a  preponderance  of  the  evi- 
dence”]. Prison  officials  at  the  hearing  had 
hypothesized  that  because  the  cup  con- 
taining the  blades  was  on  a shelf  accessible 
to  both  cellmates,  there  was  a possibil- 
ity that  Zepeda  knew  of  them.  While  as 
“evidence,”  it  was  admittedly  “meager,” 
it  amounted  to  “some  evidence”  per  the 


Hill  standard  (id.,  at  455-456,  “whether 
there  is  any  evidence  in  the  record  that 
could  support  the  conclusion  reached  by 
the  disciplinary  board”).  Accordingly, 
the  appellate  court  reversed  the  superior 
court’s  grant  of  the  writ. 

California  prisoners  should  learn 
from  this  case  that  when  challenging  a 
disciplinary  conviction  in  state  court, 
they  should  allege  that  the  hearing  officer 
failed  to  reasonably  conclude  that  a pre- 
ponderance of  the  evidence  [see  also,  Cal. 
Evidence  Code  § 1 15]  supported  the  guilty 
finding.  If  Zepeda  had  raised  this  claim 
in  his  administrative  appeals  and  his  writ 
petition,  he  would  have  easily  prevailed 
based  upon  the  admissions  of  prison 
staff  that  the  evidence  was  “meager,”  i.e., 
insufficient.  See:  In  re  Zepeda,  141  Cal. 
App.4th  1493,  47  Cal.Rptr.3d  172  (Cal. 
App.  4 Dist.,  2006).  P 


Bivens  Claims  Against  Private  Prison  Employees  May  Fail 
When  Other  Remedies  Available 


In  an  evenly  divided  en  banc  re- 
hearing, the  United  States  Court 
of  Appeals  for  the  Tenth  Circuit  was 
unable  to  decide  whether  a Bivens  ac- 
tion is  available  against  employees  of  a 
privately-operated  prison. 

In  2001,  Cornelius  E.  Peoples,  a 
federal  pretrial  detainee,  was  held  at  a 
Leavenworth,  Kansas  facility  operated 
by  Corrections  Corporation  of  America. 
After  being  released  into  the  general 
population,  Peoples  filed  formal  and  in- 
formal grievances  asking  to  be  moved 
to  a different  pod  due  to  fears  that  the 
Mexican  Mafia  would  assault  him.  He  was 
not  moved  and  was  subsequently  mauled 
“with  padlocks,  chains,  and  full  soda 
cans.”  Peoples  was  assigned  to  administra- 
tive segregation  for  a total  of  13  months 
during  his  stay  at  Leavenworth.  He  did 
not  receive  written  notice  of  the  reasons 
for  his  segregation,  nor  did  he  receive  a 
segregation  hearing  for  five  months.  While 
segregated  Peoples  had  no  law  library  ac- 
cess but  could  receive  case  law  if  he  had 
the  exact  citations.  Peoples  believed  his 
legal  phone  calls  were  unconstitutionally 
monitored. 

Seeking  compensatory  and  punitive 
damages  for  the  assault,  Peoples  brought 
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a pro  se  lawsuit  in  the  United  States  Dis- 
trict Court  for  the  District  of  Kansas. 
The  Court  construed  the  suit  as  a Bivens 
claim  alleging  Eighth  Amendment  viola- 
tions. The  Court  then  dismissed  the  claim 
( Peoples  I)  for  lack  of  subject  matter 
jurisdiction,  holding  that  other  remedies 
were  available. 

Peoples  filed  a second  Bivens  action 
pro  se  ( Peoples  II),  claiming  his  Fifth 
Amendment  due  process  rights  were  vio- 
lated due  to  segregation  without  timely 
notice  or  hearing,  lack  of  law  library  ac- 
cess, and  monitoring  of  his  attorney  calls. 
The  District  Court  found  that,  again,  it 
lacked  jurisdiction  because  other  means  of 
relief  were  available.  The  Court  examined 
Peoples’  claims  nonetheless,  assuming,  ar- 
guendo, that  a Bivens  action  was  available. 
The  Court  dismissed  all  three  claims  for 
failure  to  state  a claim  upon  which  relief 
may  be  granted.  Peoples  appealed  Peoples 
I with  the  aid  of  counsel,  and  appealed 
Peoples  II  pro  se. 

On  de  novo  review  in  a consolidated 
appeal,  the  appellate  panel  affirmed  both 
dismissals.  On  rehearing  en  banc,  however, 
the  Tenth  Circuit  reaffirmed  the  appel- 
late panel’s  decision  on  jurisdiction  but 
vacated  its  opinion  on  the  availability  of 
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a Bivens  action. 

The  principal  question  was  whether 
prisoners  could  file  a Bivens  action  against 
employees  of  a privately-operated  prison 
holding  federal  prisoners.  The  panel 
court  relied  heavily  on  Correctional  Ser- 
vices Corporation  v.  Malesko,  534  U.S.  61 
(2001),  which  noted  that  the  U.S.  Supreme 
Court  had  extended  Bivens  only  twice,  in 
both  cases  to  plaintiffs  who  had  no  other 
cause  of  action  against  individual  officers 
alleged  to  have  acted  unconstitutionally 
and  to  provide  a cause  of  action  for  a 
plaintiff  lacking  any  alternative  remedy. 
The  panel  found  that  Peoples,  in  both 
cases,  had  a state-law  remedy  available  and 
therefore  concluded  that  Bivens  should 
not  be  extended  into  this  new  context. 

The  dissenting  judge  on  the  appellate 
panel  noted  that  the  majority  treated  all 
causes  of  action  as  if  they  were  inter- 
changeable. He  further  argued  that  a state 
tort  suit  was  not  an  adequate  remedy  for 
a constitutional  violation.  Moreover,  the 
Malesko  court  did  not  address  whether  a 
claim  could  be  brought  against  guards. 
The  dissent  also  pointed  out  that  the 
majority  opinion  perpetuated  the  asym- 
metry that  federal  prisoners  held  in  a 
federal  prison  may  sue  their  captors  for 
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a constitutional  violation,  but  federal 
prisoners  held  by  a corporation  may  not. 
The  majority  also  left  the  availability  of 
a Bivens  remedy  reliant  upon  the  absence 
of  state-law  remedies,  which  vary  from 
state  to  state.  Such  a lack  of  uniformity 
would  only  serve  to  confuse  guards  and 
prisoners  alike.  The  majority’s  approach, 
according  to  the  dissent,  was  dependent 
upon  the  particulars  of  the  case  because 
some  claims  may  have  state-law  remedies 
where  others  do  not.  These  issues  under- 
mined the  deterrent  value  of  Bivens  and 
muddied  the  legal  waters. 

On  rehearing  en  banc,  the  Tenth  Cir- 
cuit found  that  the  lower  court  did  indeed 
have  subject  matter  jurisdiction.  As  to  the 
question  of  whether  a federal  prisoner 
held  in  a private  prison  may  hie  a Bivens 
action,  the  en  banc  court  split  evenly  for 
essentially  the  same  reasons  argued  by  the 
panel’s  majority  and  dissent.  Peoples  I was 
remanded  to  the  District  Court  for  further 
proceedings  regarding  subject  matter 
jurisdiction.  The  ruling  in  Peoples  II  was 
affirmed.  The  Bivens  question  was  vacated 
and  therefore  lacks  precedential  value. 

Given  the  expansion  of  the  private 
prison  industry,  the  U.S.  Supreme  Court 
will  eventually  have  to  clarify  this  issue. 
In  the  meantime,  plaintiffs  would  be  well 
advised  to  bring  their  actions  under  state 
law  whenever  possible.  Where  impossible, 
a well-argued  Bivens  claim  may  prompt 
the  U.S.  Supreme  Court  to  eventually 
extend  Bivens  to  protect  federal  prison- 
ers held  in  private  prisons.  See:  Peoples 
v.  CCA  Detention  Centers,  449  F.3d  1097 

(10th  Cir.  2006)  (en  banc),  cert,  denied, 

S.Ct.  2006  WL  2462709.  P 
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California  Sexual  Predator  Commitment  Requires  Trial; 
Cannot  be  Based  on  Civil  Discovery  Admissions 


The  California  Court  of  Appeal, 
District  4,  held  that  the  civil  com- 
mitment of  sexual  predators  (Cal.  Welfare 
and  Institutions  Code  § 6600  et  seq.) 
cannot  be  obtained  upon  admissions  pro- 
pounded under  civil  discovery  rules.  To  do 
so,  the  court  held,  would  deprive  the  state 
of  its  burden  to  prove  its  case  beyond  a 
reasonable  doubt  to  a unanimous  jury, 
in  violation  of  the  due  process  lib- 
erty interests  of  the  defendant. 

The  San  Bernardino  District  At- 
torney filed  a petition  under  § 6600  to 
have  Richard  Murillo  civilly  committed 
after  he  had  been  paroled  to  a mental 
hospital  following  his  prison  sentence 
for  corporal  injury  on  a spouse  or  child. 
The  D.A.  served  Murillo  with  a set  of  14 
requests  for  admissions  regarding  prior 
molestation  convictions,  descriptions  of 
his  lewd  acts,  whether  they  constituted  the 


requisite  legal  conduct  required  to  commit 
him  (§  6600.1),  and  whether  his  mental 
disorder  predisposed  him  to  engage  in 
future  sexually  violent  predatory  criminal 
behavior.  In  other  words,  his  liberty  inter- 
est in  having  these  facts  proved  to  a jury 
were  being  demanded  of  him  in  discovery, 
circumventing  his  right  to  an  adversarial 
trial  and  obviating  the  need  for  the  D.A. 
to  prove  anything. 

Murillo  objected  and  filed  a motion 
for  a protective  order  to  stop  the  discovery, 
which  the  Superior  Court  denied.  Murillo 
sought  relief  in  the  Court  of  Appeal  to 
command  the  Superior  Court  to  grant 
the  order.  The  D.A.  argued  weakly  that 
even  if  Murillo  made  the  admissions,  he 
could  still  have  (i.e.,  go  through  the  mo- 
tions of)  a trial.  The  court  rejected  this 
summarily  as  an  illegal  “directed  verdict.” 
The  D.A.  then  had  the  temerity  to  sug- 


gest that  Murillo  was  not  forced  to  admit 
any  request,  even  if  true.  But  since  such 
admissions  must  be  made  under  oath,  the 
D.A.  was  shamefully  inveigling  Murillo 
to  lie.  “We  cannot  endorse  what  may  be  a 
suggestion  that  petitioner  retain  his  right 
to  due  process  by  perjuring  himself,”  the 
appellate  court  admonished,  noting  that 
“[a]  foundational  purpose  of  the  Civil 
Discovery  Act  is  to  avoid  gamesmanship 
in  litigation.” 

Accordingly,  the  court  concluded  that 
the  only  remedy  consistent  with  the  due 
process  protections  of  Murillo’s  liberty 
interests  was  to  ban  requests  for  admis- 
sions in  § 6600  proceedings.  The  appeals 
court  issued  a writ  of  mandate  directing 
the  Superior  Court  to  grant  Murillo’s  pro- 
tective order.  See:  Murillo  v.  Superior  Court, 
143  Cal.App.4th  730,  49  Cal.Rptr.3d  511 
(Cal.App.  4 Dist.,  2006).  ¥* 


Fulton  County  Jail  Consents  to  Improve  Dismal  Conditions 


The  Fulton  County  Jail  (FCJ)  has 
entered  into  an  agreement  to  cor- 
rect the  “dismal  environmental  conditions 
and  poor  maintenance”  at  the  facility.  A 
Georgia  federal  district  court  approved 
a consent  order  on  February  7,  2006  to 
solidify  the  badly  needed  changes. 

The  FCJ  comprises  three  facilities, 
holding  2,250, 200  and  100  prisoners.  Each 
is  badly  overcrowded.  The  Court  appointed 
an  expert,  Dr.  Robert  B.  Greifinger  of 
Dobbs  Ferry,  New  York  to  tour  FCJ  and 
issue  a report  on  conditions  with  recommen- 
dations to  correct  the  problems  found. 

What  Dr.  Greifinger  found  frightened 
him.  “Extremely  tense.  Each  of  my  senses 
raising  an  alarm.  Scary.  With  almost  two 
decades  of  visiting  inmate  housing  units, 
it  was  the  first  time  that  I declined  to  go 
in,”  wrote  Dr.  Greifinger  in  a May  3 1 , 2004 
report.  What  Dr.  Greifinger  found  on  the 
fifth  floor  of  FCJ  was  nothing  that  “came 
as  a surprise  to  anyone”  associated  with 
this  litigation. 

The  fifth  floor  unit  was  built  for  108, 
or  200  double-bunked,  prisoners.  On  Dr. 
Greifinger ’s  visit  it  held  59  on  the  North 
side,  with  18  on  the  floor.  The  South  side 
held  326,  but  had  only  12  showers.  While 
Dr.  Greifinger ’s  May  visit  was  described  as 
a “pleasant  spring  day,”  the  fifth  floor  of 
FCJ  was  dank,  very  hot,  and  full  of  sweaty 
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by  David  M.  Reutter 

bodies.  “The  air-conditioning  had  been 
broken  for  days.  Because  wet  laundry  was 
hanging  on  the  railings,  the  air  was  rank 
and  thick  with  the  scent  of  wet  underwear. 
No  guards  were  in  sight  while  prisoners 
randomly  milled  and  buzzed  about,  bang- 
ing on  the  zone  doors.  Water  dripped  off 
of  broken  ceiling  tiles  into  garbage  pails. 
Prisoners  had  no  choice  but  to  enter  and 
live  in  that  environment.” 

The  “Mental  Health  Dorm”  was  no 
better.  There,  273  bodies  were  crammed 
into  an  area  built  for  108.  It  was  “Hot, 
especially  for  patients  on  psychotropic 
medications  that  make  them  vulnerable 
to  heat  injury  such  as  heat  stroke.”  Dr. 
Greifinger  described  the  air  as  “Acrid.” 
Physical  conditions  were  ugly,  with 
“puddles  outside  the  showers,  mold  inside, 
mold  like  a fur  carpet  on  the  ceiling.” 

The  laundry  was  “in  crisis.”  All  of  the 
dryers  at  the  main  jail  had  been  broken  for 
a week,  and  only  one  was  working  at  an 
annex.  This  forced  prisoners  to  hand-wash 
their  clothes  and  drape  them  on  railings, 
waiting  for  them  to  dry  in  humidity  ex- 
ceeding 90%. 

Because  there  was  a shortage  of 
guards,  chronically  ill  prisoners  missed  1 5- 
20%  of  their  appointments  with  doctors. 
Moreover,  nurses  had  to  delay  administra- 
tion of  medication  due  to  a lack  of  staff 


to  escort  them.  The  staff  shortage  also 
caused  a delay  in  serving  food,  causing  it 
to  be  served  cold. 

Dr.  Greifinger  said  his  findings  neces- 
sitated “immediate  action  to  reduce  the 
inmate  population,  increase  the  security, 
staffing,  and  repair  and  maintain  the  ba- 
sic systems  required  for  basic  health  and 
safety,  such  as  laundry,  plumbing,  electric- 
ity, and  air  handling.”  The  Court’s  consent 
order  addressed  these  changes. 

First,  the  Board  of  County  Commis- 
sioners had  been  “freezing”  guard  positions 
when  they  became  vacant  to  save  money. 
The  Court’s  order  prohibits  this  practice, 
requiring  staff  levels  to  reach  levels  set  by 
the  Court.  Next,  population  levels  must  be 
reduced  and  maintained  at  or  below  levels 
of  design.  In  conjunction  with  that  provi- 
sion, no  prisoner  “shall  be  required  to  sleep 
on  the  floor”  and  no  more  than  two  may  be 
housed  in  a cell.  The  Court  ordered  FCJ 
to  speed  up  prisoner  releases  and  ordered 
the  Georgia  Department  of  Corrections  to 
accept  prisoners  as  soon  as  the  necessary 
paperwork  has  been  completed. 

The  replacement,  repair  and  pre- 
ventative maintenance  of  mechanical, 
plumbing,  and  electrical  systems  was 
also  required  by  the  consent  order.  The 
Court  ordered  upgrades  and  total  repair 
in  those  areas  to  be  completed  by  July  1 , 
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2009.  Prisoners  were  ordered  to  receive 
at  least  three  sets  of  clean  uniforms  and 
underwear  weekly.  Linens  and  towels  must 
be  exchanged  twice  weekly.  In  April  2006, 
sewage  backed-up  into  several  FCJ  hous- 
ing areas.  Jail  officials  say  prisoners  were 
promptly  moved  out  of  the  affected  areas, 
but  this  caused  overcrowding  in  other 
parts  of  FCJ.  In  May,  450  FCJ  prisoners 
were  ordered  locked  into  their  cells  as 
punishment  for  failing  to  clean  their  cell 
areas.  The  lockdown  was  to  last  45  days, 


but  six  days  after  not  being  allowed  out  for 
recreation,  to  make  telephone  calls  or  to 
even  take  showers,  the  lockdown  ended. 

During  the  lockdown  a pack  of 
prisoners  escaped  from  their  cells  and  at 
least  20  of  them  severely  beat  and  kicked 
unconscious  a 26-year-old  man  in  jail  for 
aggravated  assault.  The  lockdown  condi- 
tions became  so  bad  that  one  prisoner 
reported  himself  for  having  a weapon  in 
order  to  be  moved. 

While  the  consent  order  is  now  in 


place,  conditions  at  FCJ  have  yet  to  im- 
prove. One  can’t  help  but  wonder  if  Brian 
Nichols’  March  11,  2005  escape  from  a 
Fulton  County  courthouse  in  Atlanta, 
which  resulted  in  at  least  three  deaths,  was 
motivated  in  part  to  avoid  the  abysmal 
conditions  at  FCJ.  See:  Harper  v.  Bennett , 
USDC  ND  GA,  Case  No.  l:04-cv-01416 
-MHS.  F* 

Additional  Source:  Atlanta  Journal- 
Constitution. 


Collection-Rate  of  Appellate  Costs  Taxed  to  Prisoner 
Reduced  to  Rate  for  PLRA  Filing-Fees 


The  Sixth  Circuit  U.S.  Court  of 
Appeals  held  that  the  payment 
of  $1,619  in  costs  owed  to  Michigan  state 
by  an  unsuccessful  prisoner  litigator  could 
not  be  deducted  from  his  prison  trust  ac- 
count at  a rate  faster  than  that  approved 
for  collecting  unpaid  Prison  Litigation 
Reform  Act  (PLRA)  filing  fees. 

McComb  Correctional  Center  prisoner 
Christopher  Skinner,  pro  se,  sued  four  state 
employees  for  garnishing  his  prison  wages 
to  pay  off  court-awarded  costs  stemming 
from  a previous  unsuccessful  42  U.S.C.  § 
1983  lawsuit  against  the  prison.  Skinner 
complained  in  this  case  that  ( 1)  the  language 
of  the  PLRA  trumped  Federal  Rules  of 
Appellate  Procedure  (FRAP)  39,  so  as  to 
disallow  the  $1 ,619  (prevailing  defendants’) 
cost  award;  (2)  seizing  100%  of  his  monthly 
prison  trust  account  balance  to  collect  those 
costs  violated  the  PLRA;  and  (3)  he  was 
owed  both  the  return  of  past  overcharges 


by  John  E.  Dannenberg 

and  damages  against  Michigan  officials.  The 
U.S.  District  Court  (E.D.  Mich.)  denied  his 
claims,  and  he  appealed. 

The  Sixth  Circuit  reviewed  the  rel- 
evant statutes,  FRAP  39  and  28  U.S.C.  § 
1915(f)  [PLRA],  to  determine  how  costs 
taxed  against  a losing  prisoner  litigant 
should  be  handled.  First,  the  appellate 
court  noted  that  Skinner  had  not  timely 
objected  to  the  $1,619  cost  award.  More- 
over, Skinner’s  argument  that  he  was 
immunized  from  FRAP  39  by  the  later- 
enacted  PLRA  provision  was  rejected  by 
the  court.  The  appeals  court  noted  that 
no  such  intent  was  visible  in  the  record  of 
the  PLRA’s  enactment,  and  that  such  an 
interpretation  made  no  sense. 

While  thus  denying  Skinner’s  attack 
on  the  award  of  such  costs,  the  court  found 
merit  in  his  argument  regarding  paying  for 
those  costs.  Skinner  complained  that  an  in 
forma  pauperis  litigant  was  protected  in 


the  collection  of  cost  awards  the  same  as 
for  PLRA  filing  fees  (20%  of  the  previous 
month’s  income  in  excess  of  $10).  The 
court  agreed  and  ordered  the  state  to  stop 
taking  100%  per  month  out  of  Skinner’s 
account.  But  the  relief  was  only  ordered 
prospectively.  The  Sixth  Circuit  held  that 
11th  Amendment  immunity  sheltered  the 
state  from  excessive  takings  already  collect- 
ed. The  court  further  ruled  that  defendant 
Govorchin  (the  state  Deputy  Attorney 
General)  was  absolutely  immune  from  suit 
because  the  excessive  collection  was  done  in 
performance  of  his  official  duties. 

In  sum,  PLN  prisoner  readers  should 
note  that  a court  can  award  defendants’ 
appellate  costs  against  them  if  they  lose 
their  appeal.  But  if  they  get  stuck  with  the 
bill,  the  rate  of  collection  from  their 
prison  trust  account  is  limited  by  § 1915(f) 
of  the  PLRA.  See:  Skinner  v.  Govorchin, 
463  F.3d  518  (6th  Cir.  2006).  F* 


New  England  Innocence  Project 


The  New  England  Innocence  Project  (“NEIP”)  provides  pro  bono  legal  assistance  to  inmates  in  New  England 
who  are  challenging  their  wrongful  convictions.  Our  mission  is  to  identify,  investigate,  and  exonerate  wrong- 
fully convicted  individuals  through  the  use  of  DNA  evidence.  The  NEIP  considers  cases  from  Massachusetts, 
New  Hampshire,  Maine,  Vermont,  Connecticut  and  Rhode  Island  in  which  actual  innocence  is  claimed. 

If  you  believe  that  biological  evidence  from  your  case  exists  and  you  would  like  NEIP  to  consider  representing 
you,  please  write  to  us  at  the  address  below.  Unfortunately,  we  are  unable  to  respond  to  requests  for  represen- 
tation that  are  received  by  phone  or  email. 

Please  contact  us:  Intake  Coordinator,  New  England  Innocence  Project,  Goodwin  | Procter  LLP, 

Exchange  Place,  53  State  Street,  Boston,  MA  02109 
Phone  617.305.6505 
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Direct  Contempt  of  U.S.  Court  Must  Be  in  Court’s 
Presence;  Conviction  Reversed 


The  Second  Circuit  U.S.  Court  of 
Appeals  reversed  the  direct  con- 
tempt conviction  (18  U.S.C.  401(1))  of 
the  wife  of  a civil  suit  plaintiff  who  had 
tried  (unsuccessfully)  to  pass  influencing 
papers  to  jurors  dining  in  a cafeteria  ten 
floors  below  the  courtroom.  The  district 
court  had  held  that  the  dining  room 
was  sufficiently  within  the  sphere  of  the 
courtroom  to  satisfy  a “direct”  contempt 
charge. 

Shirley  Rangolan  and  her  husband 
had  successfully  pursued  civil  damages 
for  his  beating  by  other  prisoners  while 
confined  in  the  Nassau  County  Jail. 
In  this  follow-up  trial,  liability  for  the 
damages  were  to  be  apportioned  among 
various  defendants.  Jurors  were  instruct- 
ed not  to  talk  to  the  parties,  and  vice 
versa.  Nonetheless,  after  deliberations 
had  commenced,  a juror  complained 
that  Shirley  Rangolan  approached  him 
in  the  courthouse  cafeteria,  placed  a 
stack  of  papers  in  front  of  him,  and  said, 
“I  think  you  should  read  this.”  The  top 
document  was  entitled  “Violations  of 


the  Nassau  County  Jail  in  Hempstead.” 
After  seeing  that  title  the  juror  returned 
the  papers,  saying,  “I  don’t  think  I should 
be  reading  this.” 

Upon  learning  of  this,  the  court 
issued  an  order  to  show  cause  for  con- 
tempt. Rangolan  requested  a jury  trial 
per  18  U.S.C.  § 3691,  which  authorizes 
jury  trials  on  contemptuous  behavior 
not  in  the  presence  of  the  court.  At  trial, 
she  argued  that  her  conduct  was  com- 
mitted outside  the  presence  of  the  court 
and  did  not  amount  to  an  obstruction 
of  justice.  The  government  argued  that 
the  misconduct  was  sufficiently  close  to 
the  courtroom  to  alternatively  invoke  § 
401(1).  The  district  court  agreed,  found 
her  guilty  of  direct  contempt,  and  sen- 
tenced her  to  three  years  probation  plus 
a $1,000  fine. 

On  appeal,  the  Second  Circuit  de- 
cided the  case  solely  on  the  grounds  that 
the  conduct  occurred  sufficiently  far  from 
the  courtroom  and  thus  did  not  satisfy  the 
“in  or  near  to”  element  of  § 401(1).  The 
court  found  that  Congress  had  placed 


stringent  limits  on  courts’  contempt  pow- 
ers. When  contempt  occurs  immediately 
in  the  presence  of  the  court,  the  court 
can  quickly  and  summarily  control  any 
misbehavior  so  as  to  return  order  and 
integrity  to  the  proceedings.  Analyzing 
relevant  U.S.  Supreme  Court  and  circuit 
court  rulings,  the  court  concluded  that 
“misbehavior  ...  so  near”  the  presence 
of  the  court  meant  “misbehavior  in  the 
vicinity  of  the  court.” 

Furthermore,  the  ultimate  test  was 
not  one  of  “physical  proximity,  but  of 
relevancy.”  In  Rangolan’s  case,  the  juror 
was  not  on  official  business  but  was  having 
breakfast  in  the  courthouse  cafeteria  when 
the  court  was  not  even  in  session.  Addi- 
tionally, the  cafeteria  was  deemed  not  a 
place  “set  apart”  for  court  business.  The 
appellate  court  thus  ruled  that  the  crucial 
“in  or  near  the  presence  of  the  court”  ele- 
ment of  § 401(1)  was  not  met,  reversed  the 
district  court,  and  remanded  with  instruc- 
tions to  enter  an  acquittal.  See:  United 
States  v.  Rangolan,  464  F.3d  321  (2nd  Cir. 

2006).  P 


Evidentiary  Hearing  Ordered  For  AEDPA  Equitable  Tolling  Claim 
Arising  From  Transfer  to  Out-Of-State  Prison 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  ordered  the  U.S.  District 
Court  (D.  Ore.)  to  conduct  an  eviden- 
tiary hearing  to  determine  if  ample  facts 
supported  two  Oregon  state  prisoners’ 
claims  that  their  involuntary  transfers  to 
Arizona  prisons  amounted  to  “extraordi- 
nary circumstances”  that  entitled  them  to 
equitable  tolling  of  the  one-year  AEDPA 
time  limitation  (28  U.S.C.  § 2254(d)). 

Albert  Roy  and  Phillip  Kephart  were 
Oregon  state  prisoners  whose  federal 
habeas  corpus  petitions  challenging  their 
convictions  had  been  dismissed  by  the  U.S. 
District  (D.  Ore.)  court  as  untimely  under 
the  AEDPA  (Anti-Terrorism  and  Effective 
Death  Penalty  Act).  They  filed  additional 
habeas  petitions  in  the  U.S.  District  Court 
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(D.  Ariz.)  when  they  found  themselves 
transferred  to  a prison  in  Florence, 
Arizona  which  they  claimed  had  such  a 
woefully  deficient  law  library  that  it  pre- 
vented them  from  pursuing  challenges  to 
their  convictions.  Both  Roy  and  Kephart 
were  transferred  back  to  Oregon  after 
about  four  months,  but  they  claimed  that 
this  period  should  be  tolled  (i.e.,  not  deb- 
ited) from  their  one-year  AEDPA  filing 
limit  because  the  lack  of  an  adequate  law 
library  was  a debilitating  “extraordinary 
circumstance”  beyond  their  control. 

Under  established  Ninth  Circuit  case 
law,  the  one -year  AEDPA  period  is  tolled 
whenever  one  is  actively  exhausting  state 
court  remedies,  but  the  “clock”  runs  at  all 
times  between  such  actions.  For  both  Roy 
and  Kephart,  their  one-year  allotment  had 
been  only  partially  consumed  when  they 
found  themselves  relocated  to  Arizona. 
For  each,  if  the  time  spent  in  Arizona  had 
been  deducted  from  their  AEDPA  budget 
calculations,  their  petitions  would  have 
been  timely. 

Equitable  tolling  is  available  only 


“if  extraordinary  circumstances  beyond 
a prisoner’s  control  make  it  impossible 
to  file  a petition  on  time.”  Moreover,  the 
“circumstances  must  be  the  cause  of  [the] 
untimeliness.”  Spy t sin  v.  Moore,  345  F.3d 
796, 799  (9th  Cir.  2003).  A habeas  petition- 
er should  receive  an  evidentiary  hearing 
if  he  makes  “a  good-faith  allegation  that 
would,  if  true,  entitle  him  to  equitable  toll- 
ing.” Laws  v.  Lamarque,  351  F.3d  919  (9th 
Cir.  2003).  Additionally,  Roy  and  Kephart 
had  to  demonstrate  that  they  had  been 
pursuing  their  rights  diligently. 

The  fact  that  both  were  proceeding 
pro  se  would  not  alone  warrant  equitable 
tolling.  But  both  prisoners  complained 
formally  that  the  Arizona  prison  law  li- 
brary was  so  deficient  as  to  prevent  their 
prosecuting  their  petitions.  Kephart  al- 
leged that  it  “consisted  of  only  three 
outdated  legal  books,  which  contained  no 
information  on  the  AEDPA.”  Roy  filed  a 
lawsuit  against  the  prison  for  not  having 
“an  Oregon  trained  legal  assistant  and  a 
current  adequate  Oregon  law  library.” 

The  Ninth  Circuit  observed  that  Roy 
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and  Kephart  had  been  actively  pursu- 
ing their  cases  in  Oregon  courts  before 
their  unexpected  transfers.  Thus,  their 
claimed  “impediment”  to  timeliness  was 
not  simply  a pretext  for  lack  of  diligence. 
The  Ninth  Circuit  did  not  decide  the 


case  on  the  merits  because  there  were 
visible  conflicts  in  the  parties’  affidavits. 
But  at  the  very  least,  the  appellate  court 
held  that  Roy  and  Kephart  were  entitled 
to  an  evidentiary  hearing  to  resolve  the 
conflicts,  followed  by  a fair  ruling  on 


equitable  tolling.  Accordingly,  the  Ninth 
Circuit  granted  their  Arizona  petition  and 
remanded  to  the  Oregon  district  court 
for  a hearing  and  further  determination. 
See:  Ror  v.  Lampert,  465  F.3d  964  (9th  Cir. 

2006).  PI 


Refusal  to  Give  Nitro  Tablets  to  Prisoner  With  Chest  Pain  Actionable 


The  Fifth  Circuit  court  of  appeals 
held  that  a prisoner  with  a history 
of  heart  trouble  who  was  denied  any  treat- 
ment for  his  chest  pain  could  sue  the  nurse 
who  denied  him  treatment  even  though  he 
later  received  treatment  and  did  not  allege 
permanent  damage. 

John  Edward  Easter,  a Texas  state 
prisoner,  filed  suit  under  42  U.S.C.  § 1983 
after  Gayla  Powell,  a prison  nurse,  refused 
to  treat  him  for  chest  pain.  Easter  had  a 
history  of  serious  heart  problems  when  he 
was  taken  to  the  prison  infirmary  suffering 
from  chest  pain  and  vomiting.  A prison 
doctor  prescribed  oxygen  and  nitroglyc- 
erin with  the  instruction  to  “dissolve  1 
tablet  under  tongue  every  5 minutes  as 
needed  for  chest  pain;  after  3 tablets  or  1 5 
minutes  call  doctor  if  no  relief  has  been 
obtained.”  Fifteen  minutes  later,  Easter 
felt  better  and  returned  to  his  cell. 

Two  days  later,  Easter  again  reported 
to  the  infirmary  after  experiencing  twenty 
minutes  of  severe  chest  pain.  Powell  re- 
ferred Easter  to  the  prison  pharmacy  to 
have  his  nitroglycerin  prescription 
refilled.  However,  the  pharmacy  was 
closed  and,  when  he  returned  to  the  in- 
firmary to  request  nitroglycerin,  Powell 
accused  him  of  being  argumentative 
and  had  guards  return  him  to  his  cell. 
After  four  more  hours  of  severe  chest 
pain,  Easter  was  able  to  obtain  nitro- 
glycerin tablets  from  another  infirmary 
employee.  However,  by  the  time  the  ni- 
troglycerin ended  his  pain,  a blood  vessel 
in  his  left  eye  had  burst  and  filled  the  eye 
with  blood. 

The  district  court  granted  Powell's 
motion  for  summary  judgment  on  Eas- 
ter’s claim  that  Powell  violated  his  Eighth 
Amendment  rights  by  delaying  treatment 
because  Easter  failed  to  allege  the  delay 
caused  permanent  harm.  However,  the 
court  concluded  that  Easter  did  state  a 
viable  Eighth  Amendment  claim  for  the 
pain  he  suffered  during  the  four  hours  of 
delay  in  treatment  and  that  Powell  had 
failed  to  prove  that  her  actions  in  delaying/ 
denying  treatment  were  objectively  reason- 
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able  and  thus  was  not  entitled  to  qualified 
immunity.  Powell  filed  an  interlocutory 
appeal. 

Taking  all  of  Easter’s  allegations  as 
true  for  the  purposes  of  this  interlocutory 
appeal,  the  Fifth  Circuit  court  of  appeals 
held  that  a prison  official’s 
knowledge  of  substantial 
risk  of  harm  may  be  inferred 
if  the  risk  was  obvious.  In 
this  case,  Powell  knew  Easter 
has  a serious  heart  condi- 
tion, was  experiencing  severe 
chest  pain  and  did  not  have 
his  prescribed  heart  medica- 
tion, all  of  which  were  well 
documented  in  his  medical 
chart  as  was  the  fact  that  he 
had  previously  suffered  a 
heart  attack.  Thus,  Powell’s 
refusal  to  obtain  nitroglyc- 
erin tablets  for  Easter  and 
having  him  escorted  to  his 
cell  without  receiving  any 
medical  treatment  after  she 
learned  of  the  pharmacy 
being  closed  was  not  objec- 
tively reasonable.  It  was,  in 
fact,  deliberate  indifference 
to  his  serious  medi- 
cal needs  and  thus  is 
actionable  under  the 
Eighth  Amend- 
ment. Although 
Easter  failed  to 
show  an  Eighth 
Amendment  viola- 
tion because  of  the 
delayed  treatment 
when  he  failed  to 
claim  any  lasting 
complications  due 
to  the  delay,  he 
“clearly  stated  an 
Eighth  Amend- 
ment violation 
with  respect  to  the 
severe  chest  pain 
he  suffered  during 
the  period  of  time 


Powell  refused  to  treat  him.”  Therefore, 
the  Fifth  Circuit  affirmed  the  district 
court’s  judgment  and  returned  the  suit  to 
that  court  for  further  proceedings.  See: 
Easter  v.  Powell , 467  F.3d  459  (5th  Cir. 

2006).  PI 
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Nevada  Psychological  Review  Panel  Hearings  Subjected  to  Open 
Meeting  and  Constitutional  Due  Process  Requirements 


In  two  related  cases,  the  Supreme 
Court  of  Nevada  held  that  sex 
offender  certification  hearings  held  by 
the  Nevada  Psychological  Review  Panel 
(PRP)  were  subject  to  the  Nevada  open 
meeting  law  (OML)  and  constitutional 
due  process.  The  court  also  held  that 
prisoners  who  were  serving  consecutive 
sentences  and  were  being  considered  for 
parole  from  one  sentence  into  another 
without  the  possibility  of  immediate 
release  were  not  required  to  be  certified 
before  being  granted  parole. 

Robert  Leslie  Stockmeier  is  a Nevada 
state  prisoner  who  is  serving  two  consecu- 
tive life  sentences  for  sex  offenses.  In  2002 
he  became  eligible  to  parole  from  one 
sentence  into  the  other. 

Nevada  Revised  Statutes  (NRS) 

213.1214  requires  that  sex  offenders  re- 
ceive certification  from  the  PRP  that  they 
are  not  a high  risk  to  reoffend  before  they 
are  released  on  parole.  In  2002,  the  PRP 
gave  Stockmeier  notice  of  a hearing  on 
his  mental  state.  At  the  hearing,  they  met 
in  closed  session  to  hear  the  statement 
of  Stockmeier’s  victim.  In  addition  to 
the  details  about  the  trauma  and  nega- 
tive affect  on  her  life  the  crime  had,  the 
victim  described  other  instances  of  abuse 
which  had  not  been  previously  alleged 
and  for  which  Stockmeier  was  never 
charged.  The  panel  then  questioned 
Stockmeier.  He  admitted  the  offenses  for 
which  he  had  been  convicted,  but  denied 
the  new  allegations. 

The  PRP  then  opened  its  meeting  to 
the  public  and  announced  that  it  would 
not  certify  Stockmeier  because  he  failed 
to  admit  the  newly-alleged  crimes. 

Representing  himself,  Stockmeier 
filed  two  separate  legal  actions  in  state 
district  court  alleging  violations  of  the 
OML,  NRS  Chapter  241,  NRS  213.1214 
and  his  constitutional  rights.  Specifically, 
he  alleged  that  the  meeting  was  improperly 
closed  to  the  public,  that  the  certification 
process  did  not  apply  to  a prisoner  who 
was  paroling  from  one  sentence  into  an- 
other, that  the  PRP  improperly  used  new 
allegations  of  which  he  had  no  prior  notice 
to  deny  certification,  and  numerous  consti- 
tutional and  statutory  violations. 

The  district  court  dismissed 
both  actions  after  holding  that  the 
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by  Matthew  T.  Clarke 

challenge  to  procedural  aspects  of  the 
hearing  was  prohibited  by  NRS  213.1214 
and  Stockmeier  had  no  constitutional 
standing  to  assert  OML  violations.  Stock- 
meier appealed  to  the  Supreme  Court  of 
Nevada. 

The  Supreme  Court  held  that  NRS 

213.1214  prohibited  challenges  to  the 
decision  to  grant  a certification  hearing. 
However,  this  does  not  prevent  a pris- 
oner from  challenging  the  constitutional 
violations  occurring  before  or  during  the 
hearing  or  challenging  the  validity  of 
the  statute.  In  this  case,  Stockmeier  al- 
leged that  the  PRP  was  required  by  NRS 

213.1214  to  limit  its  inquiry  to  issues 
involving  the  crime  for  which  the  pris- 
oner is  imprisoned.  The  Supreme  Court 
disagreed,  holding  that  the  statute  does 
not  specify  or  limit  what  the  PRP  may 
consider  and  that  information  unrelated 
to  the  offense  of  conviction  that  reveals 
whether  a prisoner  might  be  a threat  to 
society  is  important  information  for  the 
PRP  to  consider  when  deciding  whether 
to  certify  a prisoner  for  release.  Thus,  the 
district  court’s  denial  and  dismissal  of 
Stockmeier’s  petition  for  a writ  of  habeas 
corpus  and  petition  for  a writ  of  prohibi- 
tion were  upheld. 

The  Supreme  Court  agreed  with 
Stockmeier  that  NRS  213.1214  applies 
only  to  prisoners  about  to  be  released 
into  society,  not  those  paroling  from  one 
sentence  into  another.  Therefore,  the 
district  court  erred  when  it  dismissed 
Stockmeier’s  petition  for  a writ  of  man- 
damus and  the  judgment  of  the  district 
court  in  that  suit  was  reversed  and  the  suit 
returned  to  the  district  court  with  orders 
for  it  to  grant  Stockmeier ’s  petition  for  a 
writ  of  mandamus. 

The  Supreme.  Court  also  held  that 
a prisoner  can  assert  OML  violations 
with  regard  to  PRP  certification  hear- 
ings. It  specifically  rejected  the  PRP’s 
claim  that  the  hearing  was  a quasi-judicial 
proceeding  exempt  from  the  OML.  This  is 
because  the  hearings  do  not  involve  tak- 
ing sworn  testimony  and  other  evidence, 
cross-examination  of  witnesses,  weighing 
evidence,  the  making  of  findings  of  facts 
and  conclusions  of  law,  the  ability  to  ap- 
peal a decision  or  other  basic  hallmarks 
of  quasi-judicial  administrative  proceed- 
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ings.  This  absence  of  basic  adversarial 
procedures  would  easily  allow  a proceeding 
to  be  unfair  and  unreliable.  “This  is 
exactly  what  the  open  meeting  laws 
are  intended  to  prevent  by  allowing  pub- 
lic access  to  public  bodies  conducting  the 
people’s  business....  The  very  purpose  of 
the  open  meeting  law  would  be  circum- 
vented if  public  bodies  were  allowed  to 
avoid  the  open  meeting  law  by  claiming 
that  a proceeding  was  a judicial  proceeding 
without  providing  the  basic  protections 
of  a trial.” 

Prisoners  need  not  have  the  consti- 
tutional standing  of  Lujan  v.  Defenders 
of  Wildlife,  504  U.S.  555  (1992)  to  assert 
violations  of  the  OML  as  NRS  241.037(2) 
provides  that  any  person  denied  a right 
conferred  by  the  OML  may  sue.  This 
clearly  includes  prisoners,  even  though 
they  are  unable  to  take  advantage  of  the 
OML  to  attend  public  meetings.  Prison- 
ers may  not  sue  to  enforce  the  OML  for 
public  meetings  they  cannot  attend  due 
to  their  incarceration.  However,  they  have 
a limited  right  to  sue  to  enforce  those 
portions  of  the  OML  imposing  duties 
on  public  bodies  toward  individuals. 
Thus,  prisoners  may  enforce  a request 
an  agenda  or  other  material  from  a 
public  body  under  NRS  241.020(5)  and 
prisoners  must  be  given  notice  of  a meet- 
ing involving  the  prisoner  under  NRS 

241.033.  Likewise,  “where  the  prisoner 
attends  a meeting  and  is  the  subject  of 
the  meeting,  the  prisoner  may  seek  to 
enforce  the  OML’s  open  meeting  and 
notice  requirements  to  ensure  a fair 
hearing.”  Therefore,  to  comport  with 
the  OML,  Stockmeier  should  have  been 
given  notice  that  the  PRP  intended  to 
review  misconduct  beyond  the  crime  of 
conviction.  The  judgment  of  the  district 
court  was  reversed  and  the  open  records 
suit  returned  to  the  district  court  for 
further  proceeding  to  determine  whether 
the  PRP  held  a valid,  meeting  under  NRS 

241.033,  whether  it  gave  adequate  public 
notice  under  NRS  241.020  and  whether 
its  agenda  complied  with  NRS  241.020. 
See:  Stockmeier  v.  Nevada  Department  of 
Corrections  Psychological  Review  Panel, 
133  P.3d  320,  (Nev.  2006)  and  Stockmeier 
v.  Psychological  Review  Panel,  135  P.3d 
807  (Nev.  2006)(OML  issues). 
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Wisconsin  Over  Detention  Suit  Not  Barred 

by  Rooker- Feldman  Doctrine 


The  Seventh  Circuit  Court  of 
Appeals  reversed  a lower  court’s 
dismissal  of  a prisoner’s  suit  related  to  a 
delay  in  granting  time  served  credits.  The 
court  concluded  that  plaintiff’s  claims 
were  not  barred  by  the  Rooker-Feldman 
doctrine. 

In  1997,  Reginald  Burke  pleaded  no 
contest  to  two  Wisconsin  criminal  offenses 
and  was  sentenced  to  5-  and  2-years,  re- 
spectively. The  sentences  were  imposed 
consecutively  to  one  another,  and  to  a 
separate  parole  violation  sanction.  In  May 
1999,  the  court  amended  its  order  so  the 
1997  sentences  would  run  concurrently. 

Burke  then  filed  various  state  court 
actions  seeking  credit  for  the  8 months 
he  spent  in  jail  between  his  July  12,  1996 
arrest  and  March  20,  1997  sentencing. 
The  state  court  rejected  Burke’s  various 
attempts  to  obtain  time  served  credits. 

Burke  also  sought  the  time  served 
credits  from  the  Wisconsin  Department 
of  Corrections  (DOC).  After  nearly  two 
years,  DOC  granted  Burke  8 months  and 
8 days  of  jail  credit.  Burke  then  brought 


an  action  in  federal  court,  claiming  that 
“he  was  detained  . . . longer  than  he  should 
have  been  due  to  the  ‘deliberate  indif- 
ference and  delay’  of  DOC  officials  in 
granting  him  the  jail  credit.’” 

The  district  court  granted  Defen- 
dants’ motion  to  dismiss,  agreeing  “that 
Burke’s  case  is  jurisdictionally  barred  by 
the  Rooker-Feldman  doctrine  because  . . . 
he  is  seeking  to  litigate  in  federal  court 
the  same  claim  regarding  jail  time  credit 
on  which  he  lost  in”  state  court. 

The  Seventh  Circuit  disagreed,  find- 
ing “this  is  not  a Rooker-Feldman  case. 
In  his  § 1983  claim,  Burke  is  not  seeking 
federal  review  of  the  state  court  decisions 
that  denied  him  the  jail  credit  he  believed 
he  was  owed....  This  case  is  about  a dif- 
ferent claim:  that  the  DOC  officials  who 
gave  Burke  the  credit  took  too  long  to  do 
so  because  they  were  deliberately  indiffer- 
ent. That  claim  was  never  presented  to  or 
decided  by  the  Wisconsin  courts,  and  so 
Rooker-Feldman  presents  no  jurisdictional 
bar.”  See:  Burke  v.  Johnston , 452  F.3d  665 
(7th  Cir.  2006).  P 
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No  Qualified  Immunity  for  Ignoring  Heart  Condition 
Leading  to  Prisoner’s  Death 


The  Eighth  Circuit  Court  of  Ap- 
peals upheld  a lower  court’s 
denial  of  qualified  immunity  to  jail  of- 
ficials who  ignored  a detainee’s  medical 
distress,  causing  his  death. 

Walter  Gordon,  Jr.,  was  arrested  in 
Washington  County,  Minnesota  for  driv- 
ing without  a license.  He  was  sentenced 
to  10  days  in  jail  but  was  released  to  a 
hospital  for  treatment  of  heart  problems 
after  serving  five  days.  He  did  not  return 
to  jail  after  treatment,  and  a warrant  was 
issued  for  him  to  serve  the  time  remaining 
on  his  sentence. 

One  year  later,  Gordon  returned  to 
the  hospital  complaining  of  pain  but  left 
without  being  treated.  Gordon  called  po- 
lice for  a ride  home.  He  was  arrested  on  the 
outstanding  warrant  and  returned  to  jail. 

“He  immediately  complained  of  pain 
and  informed. . .staff  that  he  had  pneumo- 
nia, congestive  heart  failure,  high  blood 
pressure  and  diabetes.”  The  jail  nurse 
“placed  Gordon  on  ‘high  observation’ 
for  24  hours. 

At  11  p.m.,  Gordon  was  taken  to  his 
cell.  He  asked  guards  Lois  Arends  and  Vin- 
cent Deschene,  for  help  climbing  the  stairs. 
They  refused  and  he  climbed  the  stairs. 


Colorado:  On  November  1,  2006, 
Lashawn  Terrell,  36,  a guard  at  the  Denver 
Reception  and  Diagnostic  Center  was  ar- 
rested and  charged  with  raping  a female 
prisoner  at  the  facility  over  a five  month 
period  whenever  the  prisoner  came  to 
work  at  the  facility. 

Florida:  On  April  10,  2007,  Bradley 
Barbier,  23,  went  to  the  Martin  County 
jail  to  announce  he  was  going  to  serve  a 
weekend  sentence.  Jail  guards  told  him  he 
was  not  scheduled  to  serve  the  sentence 
and  Barbier  came  to  the  jail  anyways  and 
was  “loud  and  rude”.  He  left  after  jail 
guards  threatened  to  lock  him  up.  Barbier 
then  broke  into  a deputy’s  van  in  the  jail 
parking  lot  and  stole  a purse.  He  was  then 
duly  imprisoned. 

Florida:  On  July  24,  2007,  Terry 
Alexander,  20,  a Broward  county  jail 
prisoner,  was  convicted  in  state  court  of 
indecent  exposure  for  masturbating  while 
alone  in  his  cell.  He  was  then  sentenced 
to  60  days  in  jail,  consecutive  to  the  ten 
year  sentence  he  was  already  serving  for 
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“Between  11:55  p.m.  and  12  a.m., 
Gordon  rang  the  officers’  intercom  three 
times.  Both  officers  answered  the  calls.” 
Each  time,  Gordon  complained  of  medi- 
cal problems.  Arends  told  Gordon  he  had 
been  seen,  there  were  no  orders  to  provide 
him  with  medication,  and  medical  staff 
would  see  him  in  the  morning.  “She 
threatened  to  place  him  in  lockdown  if 
he  continued  to  buzz  for  non-emergency 
issues.  Gordon  did  not  buzz  again.” 

Guards  conducted  wellness  checks 
every  30  minutes  throughout  the  night. 
During  two  of  those  checks  Gordon  com- 
plained to  Deschene  of  trouble  breathing 
and  requested  medication.  “At  5:15  a.m., 
Deschene  noticed  that  Gordon  lay  partial- 
ly propped  against  the  wall,  blood  flowing 
from  his  mouth,  eyes  open,  and  no  sign  of 
breathing. . .Gordon  died  of  hypertensive 
and  atherosclerotic  heart  disease.” 

Cynthia  Gordon  sued  the  County, 
the  sheriff  and  individual  defendants, 
including  Arends  and  Deschene,  in  fed- 
eral court,  alleging  that  Defendants  were 
deliberately  indifferent  to  her  husband’s 
serious  medical  needs.  The  district  court 
denied  Defendants’  motion  for  summary 
judgment  on  the  basis  of  qualified  and 

News  in  Brief: 

armed  robbery.  In  reaching  its  verdict  the 
jury  found  that  the  Broward  county  jail 
cell  was  a “limited  access  public  place.” 
Both  the  Broward  and  the  Miami-Dade 
jails  have  announced  they  will  prosecute 
prisoners  who  masturbate. 

Florida:  On  November  14,  2006, 
Pinellas  county  assistant  state  attor- 
ney Fred  Taylor,  36,  was  arrested  and 
charged  with  indecent  exposure  of  sexu- 
al organs.  While  investigating  reports  of 
illegal  sex  acts  in  Taylor  Park  in  Largo, 
an  undercover  police  officer  reported 
that  while  he  was  speaking  to  Taylor 
in  a bathroom  at  the  park  another  man 
entered  the  men’s  room,  the  officer  left 
and  upon  returning  a few  minutes  later 
both  men  were  masturbating  in  front  of 
each  other.  Taylor  resigned  as  a prosecu- 
tor the  next  day. 

Florida:  On  October  31,  2006,  Nick 
Ferrio,  40,  and  Christopher  Pursell,  34, 
guards  at  the  Corrections  Corporation  of 
America  run  Hernando  county  jail  were 
arrested  and  charged  with  hitting  jail  pris- 
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official  immunity. 

The  Eighth  Circuit  affirmed  on  inter- 
locutory appeal.  In  rejecting  Defendants’ 
qualified  immunity  defense,  the  court 
found  that  “a  reasonable  officer  would 
consider  chest  pain  and  difficulty  breath- 
ing to  be  symptoms  that  require  medical 
attention  to  anyone  who  claims  to  have 
heart  disease.  The  intentional  delay  by 
these  officers  shows  deliberate  disregard 
sufficient  to  reject  qualified  immunity.” 
Citing  Plemmons  v.  Roberts,  439  F.3d  818 
(8th  Cir.  2006),  the  court  found  Defendants’ 
conduct  unreasonable  because  a “reason- 
able officer  would  do  more  than  dismiss 
Gordon’s  complaints  given  the  serious- 
ness of  his  symptoms  and  the  screening 
information  available.”  Guards  “knew  of 
Gordon’s  high  risk  and  disregarded  it,  vio- 
lating his  Eighth  Amendment  rights.” 

The  court  also  held  that  Defendants 
were  not  entitled  to  official  immunity,  as 
defined  by  Minnesota  law,  because  they 
failed  to  follow  their  ministerial  duty  as 
outlined  in  the  sheriff’s  policy.  “Because 
the  officers  have  no  official  immunity,”  the 
court  concluded  that  the  County  “has  no 
vicarious  official  immunity.  See:  Gordon  v. 
Frank,  454  F.3d  858  (8th  Cir.  2006).  P 


oner  Victor  Mammano  on  the  face  and 
head  while  trying  to  extract  information 
from  him.  They  also  slammed  Mammano 
to  the  ground,  stomped  on  his  hands  and 
crushed  his  fingers.  Ferrio  also  kicked  him 
in  the  groin  and  when  he  fell  to  the  floor 
Pursell  kicked  him  for  good  measure.  The 
abuse  continued  afterwards.  The  guards 
were  fired  shortly  after  the  September  6 
attack  when  Mammano  filed  a complaint 
about  the  assault. 

Illinois:  In  January,  2007,  the  United 
States  Penitentiary  at  Marion  was  reduced 
from  a maximum  security  lock  down  pris- 
on to  a medium  security  prison  housing 
900  prisoners.  Marion  became  infamous 
when  it  opened  in  1963  to  replace  the 
prison  in  Alcatraz  as  the  federal  govern- 
ment’s highest  security  prison.  In  1983  the 
entire  prison  was  placed  on  lockdown  and 
it  remained  that  way  until  its  conversion  to 
medium  security  earlier  this  year. 

Minnesota:  On  April  12, 2007,  James 
Sheppard,  56,  a guard  at  the  Blue  Earth 
county  jail  was  charged  with  two  gross 
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misdemeanors  for  attacking  prisoner 
Jeremy  Hansen,  26,  in  his  jail  cell.  A sur- 
veillance video  showed  Sheppard  entering 
Hansen’s  cell,  taking  his  bible,  thumping 
him  on  the  face  with  it  and  then,  accord- 
ing to  the  complaint,  grabbing  him  by 
the  throat  and  slamming  him  against  the 
cell  bars.  Sheppard  reported  the  incident 
and  was  suspended  before  being  charged 
with  misconduct  by  a public  officer  and 
mistreatment  of  an  inmate. 

Nevada:  To  deal  with  prison  over- 
crowding, on  April  10,  2007,  Parole 
Commission  Chairwoman  Dorla  Sailing 
announced  that  more  than  200  prison- 
ers who  were  illegal  aliens,  mostly  from 
Mexico,  and  serving  time  for  non  violent 
drug  and  property  offenses  would  be 
turned  over  to  the  Immigration  Customs 
Enforcement  agency  for  immediate  depor- 
tation. Prison  officials  said  that  deporting 
illegal  immigrant  prisoners  could  save  the 
state  up  to  $4  million  per  year. 

New  Jersey:  On  April  13,  2007,  An- 
thony Hunter,  26,  a guard  at  the  Hudson 
County  Corrections  Department  was 
arrested  and  charged  with  official  miscon- 
duct after  he  gave  an  unidentified  prisoner 
due  to  be  transferred  to  a state  prison  a 
handcuff  key  as  well  as  cigarettes  and 
possibly  a cell  phone. 

New  York:  On  April  8, 2007,  Duwinn 
McClelland,  43,  an  employee  with  the  city 
Department  of  Corrections  was  indicted 
in  state  court  on  charges  that  he  used  his 
workers  compensation  account  to  pay  for 
to  internet  pom  sites,  for  a total  of  $4,200 
over  a 42  month  period.  McClelland  used 
the  handle  “John  Awesome”  to  subscribe 


to  the  services  Chocolate  Tails  and  Bare 
Black  for  $49.95  a month  since  November, 
2003.  McClelland  has  been  on  disability 
leave  since  1993. 

New  York:  On  February  2,  2007, 
an  unidentified  34  year  old  guard  at  the 
Greenhaven  Correctional  Facility  com- 
mitted suicide  by  shooting  himself  while 
on  duty  in  a guard  tower  at  the  prison. 

Tennessee:  On  February  27,  2007, 
an  unidentified  guard  at  the  Northeast 
Correctional  Complex  was  attacked  and 
held  hostage  for  six  hours  by  prisoners 
Billy  Grubb,  32,  and  Bradley  Johnson, 
25,  after  the  prisoners  escaped  from  their 
cells  in  the  prison’s  maximum  security 
unit  and  locked  themselves  into  the 
housing  unit  with  him,  after  breaking 
out  his  two  front  teeth.  Grubb  and  John- 
son agreed  to  surrender  to  authorities 
and  release  the  guard  unharmed  if  they 
received  some  cigarettes.  Prison  warden 
Howard  Carlton  said:  “They  got  them 
some  cigarettes,  they  smoked  them  and 
went  back  to  their  cell  and  locked  them- 
selves back  in.”  The  prison  is  a smoke 
free  facility. 

Texas:  On  April  1 1, 2007,  former  Tar- 
rant county  jail  guard  Donald  Woodall, 
59,  was  sentenced  to  five  years  proba- 
tion after  pleading 
guilty  to  fondling  a 
female  prisoner  in  a 
storage  room.  If  he 
successfully  com- 
pletes probation  the 
sex  offense  will  be 
expunged  from  his 
record.  As  part  of 


the  probation  Woodall  was  ordered  by 
the  court  to  send  a letter  of  apology  to 
the  victim. 

Texas:  On  July  26,  2007,  a Texas 
Department  of  Criminal  Justice  bus  on 
1-45  in  Conroe  caught  fire  requiring  the 
evacuation  of  the  33  prisoners  riding  on 
it.  No  one  was  injured  during  the  fire. 

Texas:  On  November  29,  2006,  Dal- 
las jail  officials  foiled  an  escape  plot  by 
Mark  Noriega,  a jail  prisoner  convicted  of 
child  molestation.  Noriega  convinced  an 
unidentified  14  year  old  girl  to  bring  him 
a bag  of  tools  to  the  jail.  The  girl  brought 
the  tools  to  the  jail,  Noriega  then  lowered 
a rope  made  of  bed  sheets  through  a cell 
window  he  had  smashed  out  and  hoisted 
the  bag  of  tools  into  his  cell.  The  girl  re- 
turned home  and  confessed  to  her  mother 
who  then  called  police.  Jail  guards  found 
Noriega  busting  a bigger  hole  in  his  cell 
wall  on  the  jail’s  fifth  floor  using  the  tools 
he  had  just  received.  The  girl  was  arrested 
and  charged  with  aiding  an  escape. 

West  Virginia:  On  May  5,  2006, 
Jessica  Ann  Cyrus,  29,  a guard  at  the 
Northern  Regional  Jail  in  Moundsville 
was  arrested  on  charges  she  had  sex  with 
a male  prisoner  at  the  jail  and  gave  him  a 
cell  phone.  FJ 
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Representing  California  Prisoners 
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The  vision  of  the  Prison  Living  Magazine  (PLM ) is  to  bring  hope,  help  and 
maybe  small  delight  via  the  printed  page  from  the  magazineis  creator, 

M ichele  M illikan. 

Her  confinement  energizes  her  vision  that  other  inmates  would  not  only 
enjoy  this  magazine  but  they  would  also  become  active  contributors  to  its 
content.  After  compiling  lists  of  the  needs  and  desires  of  prisoners,  PLM 
was  born  to  help  address  those  needs 

subscribe  online  at  1 year  $12.00 

www.prisonlivingmagazine.org  2 years  $24.00 


Prison  Legal  News 


43 


September  2007 


O.K.  to  Ban  Suspicious  Indiana  Sex  Offender  from  Parks 


The  Seventh  Circuit  Court  of  Ap- 
peals held  that  a registered  sex 
offender  who  had  been  observed  behaving 
suspiciously  could  be  permanently  banned 
from  a city’s  parks. 

Robert  Brown,  a registered  sex  of- 
fender who  had  a single  conviction  for 
child  molestation,  was  observed  by  park 
officials  in  Michigan  City,  Indiana’s 
Washington  Park  once  or  twice  a day. 
Brown  engaged  in  such  activities  as  sit- 
ting in  his  RV  watching  park  patrons 


Prison  Poetry  Contest! 

First  Prize:  $250.00 
Second:  $100.00  and  Third:  $75.00 
For  Rules  and  more  information  Contact: 
Shot  Caller  Press,  LLC 
8316  N.  Lombard  #317 
Portland,  Oregon  97203 
ShotCallerPress.com/poetrycontest 


CENTER  FOR  POST- 
CONVICTION RELIEF 

PRISONER  ASSIST,  LLC 
9220  S.W.  Barbur  Blvd,  1 19-045 
Portland,  or  97219 
Email:  prisonerassist@yahoo.com 
Web:  www.prisonerassist.com 


FIND  A PEN  PAL  TODAY! 

Post  your  ad  & photo  for  $ 1 0/Y ear. 
For  an  application,  visit 
WRITETOINMATES.COM 
or  send  SASE  to: 

Penpal  Program 
5729  Main  St  # 362 
Springfield  OR  97478 


Love  is  a Wonderful  Thing! 

Express  your  love  with  quality 
gifts  of  a affection  sent  directly 
to  your  loved  ones. 
Mention  this  ad  to  receive 
our  catalog  Free  of  charge! 
Gifts  of  Love,  PO  Box  24-5636 
Pembroke  Pines,  Florida  33024 


SOBER  LIVING  NETWORK 

Quality  Sober  Living  Referals 
www.soberhousing.net 
Referral  Hotline  1-800-799-2084 
There  are  Sober  Living  Coalitions 
in  five  Southern  California  Counties 
that  inspect  their  260  member  houses 
annually. 


on  a beach  and  driving  slowly  past  the 
park's  children’s  camp  while  watching  the 
children.  The  city  attorney  told  Brown  he 
was  banned  from  the  park.  The  Michi- 
gan City  Parks  and  Recreation  Board 
(MCPRB)  then  sent  Brown  a letter  noti- 
fying him  of  a hearing  on  the  issue  to  be 
held  inside  the  park  he  was  banned  from 
entering.  The  MCPRB  banned  Brown 
and  all  other  registered  sex  offenders 
(RSOs)  from  the  park. 

Brown  sued  in  federal  district  court 
under  § 1983,  alleging  the  ban  violated 
his  and  other  RSOs’  due  process  rights, 
and  moved  for  class  certification.  The 
MCPRB  then  changed  the  ban  to  include 
only  Brown.  In  response,  Brown  withdrew 
the  motion  for  class  certification. 

The  district  court  granted  the  city 
summary  judgment  on  the  basis  of 
Brown  having  no  constitutionally- 
protected  liberty  or  property  interest 
in  going  to  city  parks  and  thus  he  was 
not  entitled  to  procedural  due  process; 
that  the  labeling  of  Brown  as  a threat  to 
children  failed  to  meet  the  “stigma  plus” 


test  of  Paul  v.  Davis,  424  U.S.  693  (1976) 
and  failed  to  show  a change  in  Brown’s 
legal  status;  that  he  was  given  sufficient 
notice  of  the  hearing  - even  if  it  was  held 
in  the  park  he  was  banned  from  - and 
that  there  was  no  fundamental  right  to 
enter  a public  space  so  that  Brown  was 
not  deprived  of  substantive  due  process. 
Brown  appealed. 

The  Seventh  Circuit  affirmed,  not- 
ing that  Brown’s  loss  of  his  resident’s 
pass  to  enter  the  park  did  not  imply 
a protected  property  interest,  that  his 
behavior  of  watching  park  patrons  from 
his  RV  using  binoculars  and  while  pos- 
sessing a camera,  coupled  with  his  prior 
conviction  for  child  molestation,  could 
reasonably  be  seen  by  city  officials  as  re- 
quiring them  to  act  upon  their  legitimate 
government  function  to  protect  children 
from  abuse. 

The  Seventh  Circuit  affirmed  the  trial 
court  in  all  other  areas  of  its  reasoning. 
See:  Brown  v.  City  of  Michigan  City,  Indi- 
ana, 462  F.3d  720  (7th  Cir.  2006),  petition 
for  rehearing  en  banc  denied. 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries.  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

; 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
' (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

■ Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
!Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  j; 

: Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  ! 
; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  I 

; of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
j entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi- 

; ness  and  computer  terms.  1033  |__| j; 



Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LN 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must  P 
reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal  P 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  P 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perfonn  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  — 

punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paid  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 
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Little  State,  Big  Problems:  Maine’s  Prison  Crisis  Continues  Unabated 

by  Lance  Tapley 


Only  big  prison  systems  mistreat 
prisoners,  right? 

Only  prison  systems  where  racism, 
right-wing  tough-on-crime  attitudes,  or 
prison-industrial-complex  power  have 
full  reign,  like  in  California  or  Texas,  are 
failures,  right? 

Only  prisons  where  gang-oriented, 
city-bred  prisoners  are  divided  by  race 
are  ugly,  right? 

Only  big  prison  systems  arrogantly 
try  to  hide  what  they’re  doing  from  the 
public,  right? 

Wrong.  Wrong.  Wrong.  Wrong. 
Maine  is  the  little  (1 . 3-million  people), 
lily-white  (the  least  diverse  state  in  the  na- 
tion), liberal  (it  went  overwhelmingly  for 
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Kerry  in  2004)  “Vacationland”  squeezed 
up  into  Canada  at  the  top  of  the  North- 
east. It  has  one  of  the  lowest  crime  rates 
and  the  rock-bottom-lowest  incarceration 
rate  in  the  country. 

But  Maine’s  Department  of  Correc- 
tions has  presided  over  extensive  prisoner 
abuse  and  neglect  that  it  has  worked  hard 
to  hide. 

I began  reporting  about  Maine’s  pris- 
ons in  November  2005,  when  Torture  in 
Maine’s  Prison , an  expose  of  the  brutality 
in  the  Maine  State  Prison’s  Special  Man- 
agement (“Supermax”)  Unit,  appeared 
in  the  Portland  Phoenix,  an  alternative 
newsweekly.  In  two  subsequent  articles, 
I detailed  the  fallout  from  the  torture 
article,  the  state’s  promises  of  reform,  and 
the  inadequacy  of  reform  efforts.  These 
three  stories  were  reprinted  in  PLN  in 
June  2006. 

Here  is  an  update  on  Maine’s  con- 
tinuing story  of  prisoner  mistreatment, 
with  its  parallel  story  of  attempts  by  state 
officials  to  suppress  the  news  of  abuse 
and  neglect.  This  update  is  in  the  form  of 
excerpts  and  condensations — snapshots 
of  the  Maine  prison  landscape — from  a 
sampling  of  my  Phoenix  articles: 

Arbitrary  Imprisonment 

On  June  27, 2006,  Joseph  Steinberger 
thought  he  had  won  one  of  the  most  im- 
portant trials  of  his  legal  career.  His  client, 
Michael  James,  a resident  of  the  Maine 
State  Prison’s  Supermax  maximum- 
security  unit,  had  been  charged  with  10 
assaults  on  guards.  James  is  one  of  the 
most  disturbed  of  what  the  Maine  prison 
system  admits  are  hundreds  of  mentally 
ill  prisoners.  After  five  days  of  testimony 


from  four  psychologists  and  psychiatrists 
and  the  accused  himself,  a Knox  County 
jury  found  James  “not  criminally  respon- 
sible” by  reason  of  insanity. 

As  a court-appointed  Rockland  at- 
torney who  represents  many  mentally 
ill  prisoners,  Steinberger  felt  this  verdict 
might  be  a landmark  because  it  put  in 
question  the  state’s  practice  of  keeping 
many  such  prisoners  in  Supermax  solitary 
confinement,  where  advocates  for  the 
mentally  ill  say  the  prisoners’  mental  state 
gets  worse  and  they  receive  only  minimal 
psychiatric  care.  Advocates  in  Maine  and 
nationally  say  this  practice  creates  a brutal 
cycle  that  drives  prisoners  into  suicidal  or 
aggressive  behavior  — the  latter  bringing 
additional  sentences  for  assault  and  more 
Supermax  time. 

But  the  Knox  County  jury  broke  the 
cycle  — or  so  it  seemed. 

After  the  verdict,  Superior  Court 
justice  Donald  Marden  ordered  James 
into  the  custody  of  the  commissioner 
of  the  state’s  Department  of  Health  and 
Human  Services  (DHHS)  “to  be  placed  in 
an  appropriate  institution  for  the  mentally 
ill . . . for  care  and  treatment,  ” as  the  law 
required.  In  Maine,  that  institution  is  the 
state’s  Riverview  Psychiatric  Center  in  Au- 
gusta, which  has  a 48-bed  unit  for  people 
charged  with,  or  convicted  of,  crimes. 

The  next  day,  however,  the  assistant 
attorneys  general  representing  respectively 
DHHS  and  the  Department  of  Correc- 
tions wrote  the  judge  that  they  had  advised 
their  departments  that  James  “should 
remain  in  prison  to  serve  his  current  sen- 
tence, and  then  be  placed  with  DHHS.” 
They  gave  no  reason  for  this  decision, 
citing  vaguely  “the  statutes  and  available 
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case  law.”  If  upheld,  this  decision  meant 
James  would  have  to  spend  almost  10 
more  years  in  prison  before  he  could  get 
treated  at  the  mental  hospital. 

James,  23,  had  been  sentenced  to  12 
years  at  the  age  of  18  for  snatching  a purse, 
breaking  into  a parked  car,  and  robbing 
someone  with  a gun-shaped  cigarette 
lighter.  He  had  spent  most  of  his  child- 
hood in  mental  institutions.  In  the  Warren 
prison,  he  had  spent  almost  all  his  time 
in  the  Supermax,  where  disobedient  and 
troublesome  men  are  kept  along  with 
violent  prisoners.  Previously,  he  had  had 
three  years  added  to  his  time  for  assaults 
on  guards. 

Testimony  from  all  quarters  depicts 
James’s  condition  similarly.  To  use  at- 
torney Steinberger’s  words  in  a letter  of 
protest  to  Democratic  governor  John 
Baldacci,  “He  continually  slits  open  his 
arms  and  legs  with  chips  of  paint  and 
concrete,  smears  himself  and  his  cell  with 
feces,  strangles  himself  to  unconscious- 
ness with  his  clothing,  and  constantly 
bangs  his  head  against  the  concrete  walls 
of  his  cell  and  cuts  it  open  on  the  edge  of 
the  tray  slot  in  the  solid  steel  cell  door.  He 
also  bites,  hits,  kicks,  spits  at,  and  throws 
urine  and  feces  on  his  guards.”  The  guards 
often  reacted  by  harshly  “extracting”  him 
from  his  cell — beating  a prisoner  to  the 
floor  is  standard  practice  — and  strapping 
him  into  a restraint  chair. 

Steinberger  began  the  process  of  su- 
ing the  state  on  behalf  of  James.  Working 
now  without  pay,  he  enlisted  the  help  of 
the  Disability  Rights  Center  advocacy 
group  in  Augusta. 

“We ’re  not  duty-bound  to  explain” 
to  the  public  the  reasoning  behind  the 
letter  to  the  judge  when  litigation  is  in 
the  offing,  said  attorney  general  Steven 
Rowe’s  public-relations  man,  Charles 
Dow.  “We’re  not  legal  consultants  to  the 
Phoenix  or  anyone  else.” 

Orlando  Delogu,  a professor  at  the 
University  of  Maine  School  of  Law,  said 
state  officials  may  be  “taking  a page  out  of 
[President]  Bush’s  book  — we  only  enforce 
the  law  that  appeals  to  us.” 

Death  in  the  Supermax 

A 25-year-old  prisoner  killed  himself 
in  the  state  prison’s  Supermax  unit  on 
October  5,  2006.  But  while  a Rockland 
newspaper  quoted  the  prison  warden  as 
saying  the  prisoner  was  not  considered 


a suicide  risk,  Ryan  Rideout  had  a long 
history  of  mental  illness  and  suicidal 
behavior. 

Three  times  within  three  weeks  in 
2004,  he  had  threatened  to  jump  while 
walking  along  the  top  edge  of  a four-story 
building  in  Bangor.  His  threats  closed  off 
downtown  traffic  each  time,  until  police 
talked  him  away  from  the  edge. 

The  Department  of  Corrections  has 
admitted  problems  in,  and  repeatedly 
promised  reforms  to,  the  prison’s  Super- 
max, which  contains  many  mentally  ill 
prisoners.  But  the  reforms  did  not  come 
quickly  enough  to  save  Rideout’s  life.  He 
hung  himself  from  a sprinkler  head  with 
his  bedding. 

In  2004,  the  Bangor  Daily  News 
described  how,  after  Rideout’s  threats 
to  jump  from  the  building,  he  had  been 
refused  admission  to  Acadia  Hospital,  a 
private  mental  health  facility  in  Bangor, 
because  the  hospital  said  it  didn’t  have  the 
resources  to  deal  with  him.  From  a jail 
cell,  he  told  a reporter  that  he  had  tried  to 
commit  suicide  at  least  13  times  since  the 
age  of  12,  “and  his  list  of  mental  health 
diagnoses  is  nearly  as  long  as  the  list  of 
medications  he  has  been  on  and  off  during 
his  lifetime.” 

Rideout  was  in  the  Supermax  because 
he  was  verbally  abusive  to  prison  staff,  the 
Rockland  Courier-Gazette  quoted  warden 
Jeffrey  Merrill  as  saying. 

Associate  corrections  commissioner 
Denise  Lord  said  the  state  police  would 
conduct  “a  full  review”  of  Rideout’s 
death.  “We’re  not  taking  it  lightly,”  she 
said. 

How  could  a suicide  take  place  in 
a maximum-security  facility?  “That’s 
one  of  the  reviews  we  will  be  doing,”  she 
replied. 

According  to  news  reports,  there  have 
been  three  suicides  at  the  prison  in  the  last 
seven  years,  including  Rideout’s,  all  in 
the  Supermax  or  its  adjacent  psychiatric 
wing. 

Rideout  was  found  around  1 1:30  p.m. 
during  regular  half-hour  guard  rounds, 
according  to  the  Rockland  newspaper, 
quoting  Merrill,  who  said  resuscitation 
was  attempted.  Rideout  was  serving  a 
17-month  term  for  burglary. 

Ray  Luc  Levasseur,  of  Brunswick, 
a political  activist  who  spent  years  in 
federal  supermaxes  after  being  convicted 
of  bombing  corporate  offices  around  the 
Northeast,  said  of  supermax  settings  and 
suicide:  “Everything  I saw  showed  that  the 
sensory  deprivation  and  isolation  simply 
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intensify  any  mental  health  issues  [prison- 
ers] have.” 

Hunger  Strike;  More  Supermax 
Suicide  Attempts 

Prisoners  at  the  state  prison’s  Super- 
max unit  began  a hunger  strike  on  October 
14, 2006.  The  protest  was  connected  to  an 
October  5 suicide  in  the  unit,  said  correc- 
tions commissioner  Martin  Magnusson, 
after  reports  on  the  strike  began  leaking 
out  of  the  prison. 

Magnusson  also  confirmed  that  two 
Supermax  prisoners  had  been  taken  to 
the  hospital  after  they  had  “cut  up”  them- 
selves with  razors. 

Several  prisoners  told  friends,  who 
then  contacted  the  Phoenix,  that  the  two 
individuals  who  had  tried  to  commit 
suicide  had  been  saved  by  guards.  The 
prisoners  had  since  returned  from  the 
hospital  to  the  prison,  Magnusson  said. 
He  would  not  name  them,  citing  privacy 
concerns. 

Because  of  what  these  prisoners  had 
done  to  themselves,  and  because  “we  had 
information  that  other  people  were  going 
to”  cut  themselves,  Magnusson  said,  razor 
blades  for  shaving  had  been  taken  from 
Supermax  prisoners  — a ban  that  helped 
precipitate  the  hunger  strike,  he  said. 

As  of  October  18,  Magnusson  said, 
eight  prisoners  were  participating  in  the 
strike  down  from  14  at  its  outset. 

“We  had  a suicide,”  Magnusson 
said,  to  explain  the  strike’s  basic  cause, 
adding  that  there  were  also  “personal  is- 
sues” for  some  prisoners.  Ryan  Rideout, 
of  Augusta,  had  hung  himself  from  a 
showerhead. 

A former  Supermax  prisoner  read  to 
the  Phoenix  on  the  telephone  a letter  he 
said  was  from  Supermax  prisoner  Michael 
Brine,  who  was  taking  part  in  the  hun- 
ger strike.  Brine  said  the  prisoners  also 
were  protesting  bans  on  toothbrushes, 
soap,  radios,  television  sets,  and  a second 
sweatshirt.  Some  of  these  items  had  been 
banned  for  some  time. 

The  Supermax  keeps  prisoners  in 
their  cells  23  hours  a day.  Its  incarceration 
of  severely  mentally  ill  prisoners,  such  as 
suicide  victim  Rideout,  has  been  strongly 
criticized  by  civil-liberties  and  mental- 
health  groups. 

Rideout  was  buried  in  Belgrade  on 
October  17.  The  state  police  were  investi- 
gating his  death. 


The  Governor’s  Political  Prisoner 

On  November  13,  2006,  Governor 
John  Baldacci’s  administration  sent  the 
state  prison’s  chief  human-rights  advocate, 
prisoner  Deane  Brown,  to  a dangerous 
supermax  lockup,  the  Maryland  Correc- 
tional Adjustment  Center,  more  than  500 
miles  away,  in  Baltimore.  Brown’s  lawyer 
and  his  best  friend  believe  this  decision 
was  in  retaliation  for  his  activism — and 
put  his  life  in  danger. 

Brown  played  a key  role  in  reveal- 
ing abuse  of  mentally  ill  prisoners  in 
the  Maine  Supermax.  He  was  the  prime 
source  for  the  Phoenix’s  prize-winning 
series  of  articles  on  this  subject. 

Corrections  commissioner  Martin 
Magnusson  said  he  made  the  decision 
“because  [Brown]  was  a very  serious  threat 
to  the  facility.”  He  would  not  elaborate. 
He  said  Brown  was  not  sent  to  Maryland 
in  retaliation  for  his  activism. 

Associate  corrections  commissioner 
Denise  Lord  said  information  on  Brown’s 
transfer  would  be  withheld  until  the 
completion  of  investigations  into  a recent 
Supermax  suicide  and  an  alleged  attempt 
by  a woman  to  bring  a gun  to  her  prisoner 
husband. 

“This  place  is  only  for  the  worst, 
the  most  violent  criminals  in  the  state 
of  Maryland,”  said  Chuck  Canterna,  a 
chaplain  at  the  prison  to  which  Brown  had 
been  transferred.  Last  year,  a 20-year-old 
prisoner  there  was  killed;  another  prisoner 
was  charged  with  the  crime. 

Brown  was  sent  to  Maryland  despite 
having  been  kept  on  “suicide  watch”  for 
several  weeks  in  the  Maine  Supermax. 
In  a suicide  watch,  a guard  sits  outside  a 
cell  and  observes  a prisoner’s  movements. 
During  this  time,  prison  authorities  denied 
the  Phoenix  access  to  Brown. 

His  closest  friend,  Bethany  Berry,  of 
Rockland,  believes  Maine  officials  put 
him  at  risk  in  his  transfer  not  only  because 
of  the  dangerous  place  to  which  he  was 
sent,  but  also  because  of  his  poor  physical 
health.  Brown,  42,  is  a diabetic  and  has 
other  ailments. 

Canterna,  a Catholic  priest,  said 
Brown’s  medical  records  were  not  sent 
to  Maryland  by  Maine  prison  authori- 
ties, so  he  had  not  received  insulin. 
Canterna  was  trying  to  get  the  records. 
Magnusson  insisted  they  had  been  sent 
with  Brown. 

Brown  had  frequently  mentioned 
to  the  Phoenix  threats  of  retaliation  by 
prison  officials  for  his  speaking  out. 


Brown’s  lawyer,  Lynne  Williams,  a 
member  of  the  National  Lawyers  Guild, 
of  Bar  Harbor,  called  him  “a  political 
prisoner.” 

“You  don’t  have  to  be  put  in  prison 
originally  for  your  political  beliefs  to  be 
a political  prisoner,”  she  said.  “If  they’re 
punished  for  acting  on  their  political  be- 
liefs . . . that,  too,  makes  them  a political 
prisoner.” 

Brown  is  serving  a 59-year  sentence 
for  burglary. 

Lockdown:  What  Do  Prison 
Officials  Have  To  Hide? 

In  mid-December  2006, 1 received  a 
disturbing  letter  from  a prisoner  at  the 
Supermax  unit  at  the  state  prison. 

It  was  about  “Dino,”  Deane  Brown. 

A prison  is  by  definition  a totalitarian 
kind  of  place,  where  control  is  a way  of 
life.  Still . . . 

“Dino  was  brought  down  here  more 
than  a week  ago  . . . and  ever  since  then 
Mental  Health  has  cleared  him  off  this 
[suicide]  watch  at  least  three  times  that 
I know  of.  Every  time  he’s  cleared  either 
the  Chief  of  Security  or  the  Deputy  War- 
den put  him  back  on.  While  he’s  on  this 
watch  he  cannot  have  visits,  phone  calls, 
mail,  or  write  letters  out.  He’s  completely 
stripped  out  except  for  a security  dress  to 
cover  himself.  He’s  not  allowed  his  reading 
glasses  or  a book  to  pass  the  time.  Officers 
won’t  let  him  sleep  more  than  1 5 minutes 
at  a time  before  they  bang  on  his  door  to 
make  sure  he’s  ok.  Dino  has  stopped  eat- 
ing and  taking  his  medication  because  of 
this  treatment. 

“Dino  is  not  suicidal!  This  is  the 
prison’s  way  of  restricting  his  access  to  the 
outside  world  and  especially  the  media. 
Just  last  week  all  newspapers  in  the  entire 
prison  were  confiscated,  and  no  newspa- 
pers were  allowed  back  into  the  prison  for 
about  five  days. . . . 

“[The  Supermax  officers]  have  per- 
fected the  art  of  what  I call  ‘No  Touch 
Torture.’  Noise  is  the  weapon  of  choice, 
and  unless  an  inmate  breaks  down  and 
gets  placed  on  medication  he’s  not  get- 
ting more  than  30  minutes  of  sleep  at 
a time.” 

“If  this  is  true,  it  is  deeply  disturb- 
ing,” commented  Shenna  Bellows,  the 
Maine  Civil  Liberties  Union  director. 
“Courts  have  found  sleep  deprivation 
to  be  an  Eighth  Amendment  violation.” 
The  Eighth  Amendment  to  the  US  Con- 
stitution prohibits  “cruel  and  unusual 
punishments.” 
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The  description  above  of  Brown’s 
treatment  was  confirmed  by  other  Super- 
max prisoners — and  by  Brown  himself, 
writing  from  Maryland. 

A year  after  beginning  my  series  on 
the  Supermax,  I was  still  writing  about 
the  same  subject,  the  torture  of  prisoners, 
although  now  it  was  combined  with  the 
subject  of  the  denial  to  me  of  access  to 
prisoners  — and  the  refusal  of  officials 
to  answer  questions. 

On  November  13,  around  the  time 
I received  the  above  letter,  Brown  was 
shipped  out  to  a maximum-security  prison 
in  Maryland.  He  believed  this  transfer  oc- 
curred to  take  him  away  from  me. 

Meanwhile,  my  attempts  to  find 
out  directly  from  prisoners  what  was 
happening  within  the  Supermax — by 
visits — became  stymied.  Officials  began 
insisting  that  I be  monitored  by  staff 
while  interviewing  prisoners,  and  that  I 
be  barred  from  asking  prisoners  ques- 
tions about  other  prisoners.  Beyond  that, 
I would  have  to  agree  not  to  publish  cer- 
tain information  — determined  by  prison 
authorities  — even  if  the  prisoner  said 
it  in  the  interview.  And  I would  have  to 
agree  to  have  my  notebook  confiscated  if 
it  contained  information  “not  authorized” 


by  prison  officials. 

No  respectable  journalist  would 
ever  agree  to  these  conditions.  So  the 
administration  of  governor  John  Bal- 
dacci  effectively  banned  me  from  the 
prison. 

In  response  to  my  continuing  in- 
quiries about  prisoners,  Denise  Lord, 
associate  commissioner,  said  the  Cor- 
rections Department  would  not  discuss 
individual  prisoners  because  of  “confi- 
dentiality” — even  though,  in  Brown’s 
case,  I have  a signed  release  from  him 
— and  because  of  the  ongoing  investi- 
gations of  a Supermax  suicide  and  an 
alleged  breakout  attempt.  Actually,  her 
first  words  to  me  on  Brown’s  transfer 
were,  “We’re  not  going  to  share  informa- 
tion” about  why  he  was  sent  to  Maryland 
“because  we’re  not  going  to.” 

Lynne  Williams,  Brown’s  attorney, 
said  she  intended  to  sue  the  Department 
of  Corrections  in  a federal  civil-rights 
action,  with  the  support  of  the  National 
Lawyers  Guild,  over  the  department’s  de- 
nial of  Brown’s  First  Amendment  rights. 
She  wanted  to  bring  him  back  to  Maine 
and  allow  him  access  to  the  press. 

Update:  Brown  remains  in  Mary- 
land; his  suit  is  progressing  through  the 


federal  court  system.  The  Corrections 
Department  is  still  insisting  on  impossible 
conditions  for  interviews. 

Stonewalling  Is  Normal 

A harder  line:  The  brutal  conditions 
and  practices  in  the  Maine  State  Prison’s 
Supermax  that  I brought  to  public  light 
included  “extractions”  of  prisoners  from 
their  cells  that  were  indistinguishable 
from  beatings,  lengthy  stays  of  naked 
prisoners  in  a medieval-looking  “re- 
straint” chair,  mad  prisoners  (in  both 
senses  of  the  word)  coating  the  Super- 
max by  throwing  their  feces  and  urine 
at  guards,  frequent  self-mutilations,  and 
suicide  attempts. 

Corrections  commissioner  Martin 
Magnusson  and  associate  commissioner 
Denise  Lord  promised  reforms,  some  of 
which  they  instituted,  such  as  retraining 
some  prison  staff,  opening  a new  psychiat- 
ric wing  for  some  prisoners,  and  lessening 
the  use  of  the  restraint  chair  for  disobedi- 
ent prisoners. 

A year  ago,  Magnusson  and  Lord  by 
and  large  cooperated  with  my  reporting. 
In  late  2006,  however,  as  the  newspaper 
stories  continued,  they  took  a harder 
line.  They  did  not  respond  to  several  sets 
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of  e-mailed  questions  and  to  requests 
for  interviews.  And  they  stonewalled  on 
several  issues,  such  as  . . . 

The  guard  and  the  suicide:  Since  Ryan 
Rideout  killed  himself,  several  Supermax 
prisoners  have  made  disturbing  allega- 
tions about  a guard  taunting  him  — that 
he  didn’t  “have  the  balls”  to  kill  himself, 
as  his  friend  Jesus  Rodriguez,  22,  quoting 
the  guard,  said  in  a letter  to  me. 

Rodriguez,  who  had  a year  left  on 
a robbery  conviction,  was  convincing 
and  touching  in  his  sincerity  when  he 
described  the  tragic  death  of  his  friend: 
“Because  of  Ryno’s  [Ryan’s]  death  I tried 
to  kill  myself.  ...  I miss  the  jokes  and  to 
hear  him  laugh  and  the  talks  about  what 
he  was  going  to  do  when  he  gets  out  in 
six  or  five  months  and  because  of  a do 
[correctional  officer  or  guard]  he  ended 
his  life.  Nothing  has  been  done  to  the  do. 
He  still  works  here  and  still  gives  prison- 
ers a hard  time. ...  I will  always  love  and 
miss  you,  Ryno.” 

Another  prisoner  wrote,  “I  saw  the 
whole  thing  happen  and  have  had  trouble 
sleeping.”  He  alleges  that  the  same  guard 
“told  prisoner  Rideout,  when  he  was 
hanging  from  his  sprinkler  in  SMU  B- 
wing  Room  1 14,  that  he  could  do  better 
than  that.  His  exact  words  were,  ‘Come 
on,  Rideout,  you  can  do  better  than 
that’.” 

The  Corrections  Department  wouldn’t 
say  if  the  guard  was  being  investigated  or 
even  confirm  his  name,  because,  as  as- 
sociate commissioner  Lord  said,  “I  can’t 
comment  on  personnel  matters.” 

A sergeant’s  complaints:  The  Cor- 
rections Department  wouldn’t  comment 
on  another  personnel  matter — when  a 
transcription  of  a frank  exit  interview 
of  an  articulate  Maine  State  Prison 
guard  sergeant,  George  Mele,  became 
available  on  the  Internet.  A guard  had 
given  the  transcript  to  Deane  Brown,  the 
human-rights-activist  prisoner,  who  gave 
it  to  WRFR,  the  radio  station  to  which 
he  contributed  in  Rockland  before  he  was 
shipped  out  to  the  Maryland  Supermax.  In 
the  interview,  Mele  complained  vigorously 
about  the  prison’s  “corruption,”  low  mo- 
rale, nepotism,  “retaliation  for  reporting 
wrongs,”  forced  extra  shifts  and  overtime, 
low  pay,  poor  leadership,  inferior  food,  and 
administrative  incompetence. 

The  authenticity  of  this  exit  interview 
was  confirmed  by  Commissioner  Magnus- 
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son,  but  he  wouldn’t  discuss  it.  Mele,  who 
went  to  work  for  Magnusson’s  probation 
and  parole  wing,  wouldn’t  return  phone 
calls.  The  interview  is  still  at”:  http:// 
www.penbay.org/WRFR/prisonproject/ 
gmeleexit.html. 

Sluggish  Response  To  Suicide 

In  December  2006,  an  eyewitness  to 
the  suicide  of  Ryan  Rideout,  a 25-year- 
old,  severely  mentally  ill  Augusta  man  who 
hanged  himself  with  his  bedding  in  his  state 
prison’s  Supermax  cell  the  previous  Octo- 
ber, called  into  question  the  official  version 
of  events.  He  described  the  response  of 
guards  as  sluggish  and  cruel. 

Joseph  Bradley,  26,  who  had  been 
recently  released  from  the  prison,  told 
the  Phoenix  in  an  interview  that  it  took 
a long  time  for  a guard  to  respond  to  the 
alarm  Bradley  had  sounded  when  he  saw 
Rideout  prepare  to  hang  himself.  Bradley 
said  his  cell  was  opposite  Rideout’s. 

“I  watched  him  tie  the  noose,”  Brad- 
ley said. 

When  Rideout  started  fixing  it  to  a 
sprinkler  head,  Bradley  said,  he  pressed 
an  alarm  buzzer,  but,  “No  one  came  down 
for  half  an  hour.” 

Then  the  guard  who  came  taunted  the 
“already  hanging”  Rideout  for  a couple  of 
minutes  as  he  sipped  his  coffee,  Bradley 
said.  He  too  quoted  the  guard:  “Come  on, 
Rideout,  you  can  do  better  than  that.” 

Bradley  said  the  guard  then  went  to 
the  cellblock  gate  and  called  “Code  Blue,” 
an  emergency  signal,  into  his  radio. 

Bradley  said  the  team  that  responded 
first  put  handcuffs  and  feet  shackles  on 
Rideout  before  he  was  cut  down  — “be- 
fore medical  could  do  anything.”  This 
took  several  minutes,  he  said.  Rideout 
“was  gray,”  he  added.  Then  he  said  the 
medical  team  tried  to  resuscitate  him. 

Warden  Jeffrey  Merrill’s  account  is 
considerably  different.  He  “praised  the 
efforts  of  the  staff  to  save  the  man,”  ac- 
cording to  an  October  9 article  on  the 
Rockland  Courier-Gazette’s  Web  site.  The 
warden  also  told  the  newspaper  that  Ride- 
out’s suicide  was  discovered  on  a guard’s 
normal  rounds. 

In  December,  Ryan  Rideout’s  mother 
and  brother  filed  a legal  notice  that  they 
will  pursue  a wrongful-death  suit  seek- 
ing monetary  damages  against  the  state, 
warden  Merrill,  and  unnamed  guards  at 
the  Supermax. 

In  the  fall,  both  Maine  State  Police 
lieutenant  Gary  Wright,  head  of  criminal 
investigations  for  central  Maine,  and  mid- 
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coast  district  attorney  Geoffrey  Rushlau 
had  told  the  Phoenix  they  were  not  inves- 
tigating a Supermax  guard  in  the  Rideout 
death.  They  both  suggested,  however,  that 
state  prison  officials  might  be  doing  so. 
Prison  officials  would  not  answer  ques- 
tions on  the  subject. 

Bradley  and  other  prisoners  said 
Rideout  had  complained  that  needed 
psychotropic  medications  had  been  taken 
away  from  him.  Almost  a year  since  Ride- 
out’s suicide,  the  Corrections  Department 
still  refuses  to  release  information  on  dis- 
ciplinary action  against  the  guard,  though 
prisoners  report  he  has  been  fired. 

Punish  The  Mentally  III! 

In  March  2007  officials  in  Maine  at- 
torney general  Steven  Rowe’s  office  tried 
to  get  a law  passed  that  would  have  blessed 
the  department’s  position  that  severely 
mentally  ill  prisoners  should  be  punished 
before  being  treated.  And  they  made  their 
legislative  effort  in  a controversial  way. 

The  measure  would  have  required 
prisoners  committed  to  the  Riverview  Psy- 
chiatric Center  because  they  were  found 
“not  criminally  responsible”  for  assaults 
on  guards  due  to  insanity  to  first  finish 
their  prison  sentences  before  receiving 
treatment  in  the  state’s  mental  hospital, 
which  is  in  Augusta,. 

An  assistant  attorney  general  had 
gotten  the  Criminal  Justice  Advisory 
Commission  (CLAC),  a committee  of 
judges  and  lawyers,  to  sponsor  the  provi- 
sion, but  CLAC  quickly  withdrew  it  from 
legislative  consideration  when  the  group 
discovered  it  might  affect  a lawsuit  the  at- 
torney general  (AG)  was  involved  with. 

The  AG’s  office  had  not  told  CLAC 
of  the  suit,  which  sought  to  force  the 
Department  of  Corrections  to  hospitalize 
Michael  James,  a state  Supermax  prisoner 
with  severe  mental  illness.  The  department 
had  defied  a judge’s  commitment  order  by 
keeping  him  in  prison,  and  the  AG  was 
defending  Corrections. 

In  fact,  one  of  the  two  assistants 
attorney  general  who  developed  the 
proposal  to  change  the  law,  Diane  Sleek, 
represents  Corrections.  The  other,  special 
assistant  AG  Charles  Leadbetter,  a CLAC 
member,  had  convinced  the  group  to  spon- 
sor the  change. 

In  an  e-mail,  Sleek  said:  “There  was  no 
attempt  by  this  office  to  pre-empt  by  legisla- 
tion the  court  case.  Indeed,  I do  not  believe 
that  any  legislation  would  have  applied 
retroactively  and,  thus,  would  not  have  ap- 
plied to  the  case  being  litigated  now.” 
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But  other  lawyers,  including  Michael 
James’s  attorney  Helen  Bailey,  said  the 
law  could  have  affected  appeals.  John  Pel- 
letier, chairman  of  the  AG-appointed  but 
theoretically  independent  CLAC,  said  he 
pulled  the  provision  from  consideration 
by  the  Criminal  Justice  and  Public  Safety 
Committee  at  an  April  6 work  session 
because  “our  practice  is  not  to  put  forth 
changes  that  affect  pending  litigation.” 

James,  one  of  the  sickest  men  in  the 
state  prison,  has  spent  years  in  the  Su- 
permax. Last  summer,  a Knox  County 
jury  found  him  not  guilty  by  reason  of 
insanity  for  10  assaults  on  guards.  After  a 
judge  committed  him  to  Riverview,  prison 
officials  said  the  AG’s  office  told  them  not 
to  send  him  there.  The  AG’s  office  would 
not  explain  the  refusal. 

James’s  trial  lawyer,  Joseph  Stein- 
berger,  of  Rockland,  and  the  Disability 
Rights  Center,  of  Augusta,  represented  by 
Bailey,  sued  to  compel  the  state  to  obey 
the  judge. 

At  a March  26  hearing,  the  change 
proposed  in  the  law  was  opposed  by  the 
Maine  Civil  Liberties  Union  (MCLU), 
the  National  Alliance  for  the  Mentally 
111  - Maine  (NAMI  Maine),  and  Bailey. 
She  told  the  committee  that  leaving  a 
mentally  ill  person  in  prison  for  years 
without  proper  treatment  would  probably 
result  in  him  becoming  more  dangerous 
to  guards. 

Leadbetter  appeared  unmoved  by 
appeals  to  humane  treatment. 

“Execution  of  punishment”  should 
come  first,  he  said  in  an  interview.  On  the 
prison’s  treatment  of  mentally  ill  prison- 
ers, he  said:  “I  don’t  care  whether  it  works 
or  not.” 

Prisoners  As  Commodities 

In  April,  2007,  Democratic  governor 
John  Baldacci’s  proposal  to  ship  125  Maine 
prisoners  2,000  miles  to  the  Corrections 
Corporation  of  America  (CCA)  North 
Fork  lockup  in  the  Oklahoma  boondocks 
ran  into  a chainsaw  of  criticism  within 
his  party.  Critics  raised  questions,  too, 
about  the  appropriateness  of  a corpora- 
tion lobbying  the  Legislature  to  imprison 
human  beings  for  profit.  The  lobbyist  for 
the  private  prison  company  was  James 
Mitchell,  a close  Baldacci  advisor,  cam- 
paign contributor,  and  fundraiser. 

Department  of  Corrections  officials 
said  the  transfers  of  prisoners  from  the 
Maine  State  Prison  in  Warren  and  the 
Maine  Correctional  Center  in  Windham 
would  ease  prison  overcrowding,  which 
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they  said  they  are  mostly  concerned  about 
because  it  is  a danger  to  guards.  The  de- 
partment expected  to  have  2,200  prisoners 
by  year’s  end,  with  1,950  beds  for  them. 

The  Democratically  controlled  Legis- 
lature discussed  the  transfer  as  part  of  the 
state  budget.  But  if  the  Legislature  took 
too  long  to  resolve  the  issue,  Baldacci’s 
office  said,  he  might  use  his  emergency 
powers  to  move  the  prisoners. 

“Some  legislators  would  hit  the  roof” 
if  Baldacci  moved  too  fast,  said  Jeremy 
Fischer,  House  Appropriations  Committee 
chairman — though  it  wasn’t  certain  they 
could  do  anything.  In  an  e-mail,  Fischer 
added:  “I’m  not  convinced  that  Maine  does 
need  to  send  prisoners  out  of  state.” 

Even  on  the  Criminal  Justice  Com- 


mittee, which  supported  the  request, 
House  chairman  Stanley  Gerzofsky 
said  he  did  so  “only  as  a last  resort.”  He 
sits  on  a Council  of  State  Governments 
criminal-justice  panel,  and  he  felt  the 
Kentucky-based  national  think  tank  could 
help  Maine  solve  its  prison  problems. 

The  council  worked  with  Connecti- 
cut to  reduce  the  number  of  people  sent 
to  prison  for  probation  violations  and 
to  furnish  more  drug  and  mental  health 
treatment  for  people  released  from  prison, 
plus  more  support  for  them  in  finding  jobs 
and  housing.  As  a result,  Connecticut’s 
prisoner  numbers  dropped. 

Groups  opposed  to  Baldacci’s  plan 
stressed  the  need  for  both  immediate  and 
long-range  alternative  actions  to  relieve 
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Maine’s  Prison  Crisis  (cont.) 


overcrowding. 

Zachary  Heiden,  of  the  Maine  Civil 
Liberties  Union  (MCLU),  suggested  “su- 
pervised release”  for  nonviolent  offenders. 
And  the  governor  could  commute  sentences 
for  model  prisoners,  he  said.  In  an  e-mail, 
Richard  Snyder,  of  the  Maine  Council  of 
Churches,  said  “hiring  as  few  as  three  ad- 
ditional probation  officers  and  assigning 
a normal  load  of  new  probationers  from 
county  jails  to  each  would  free  up  more 
than  enough  beds  [in  the  jails]  to  house  those 
prisoners  slated  to  be  sent  out  of  state.” 

The  NAACP  Portland  Branch  and  the 
Maine  Association  of  Criminal  Defense 
Lawyers  also  opposed  shipping  prisoners 
out  of  state.  The  groups  said  such  a move 
would  prevent  families  from  seeing  prison- 
ers. “The  best  way  to  prevent  re-offense 
after  release  is  through  strengthened  ties 
to  the  community,”  several  concerned 


organizations  wrote  the  Appropriations 
Committee  in  a letter. 

Many  critics  were  opposed  in  prin- 
ciple to  private,  for-probt  prisons. 

“When  you  combine  the  profit  mo- 
tive and  the  desire  to  cut  costs  with  a 
captive  client  base,”  bad  outcomes  occur, 
said  David  Fathi  of  the  MCLU’s  parent, 
the  American  Civil  Liberties  Union,  in 
Washington,  DC. 

Frank  Smith,  of  the  Private  Correc- 
tions Institute,  another  industry  critic,  said 
escapes,  guard  turnover,  assaults,  prisoner 
recidivism  (return  to  crime),  and  corrup- 
tion were  high  in  for-proht  prisons. 

Although  most  legislators  contacted 
didn’t  see  a problem,  outside-the-State- 
House  critics  were  dismayed  by  CCA’s 
lobbying  of  the  Legislature  to  get  Maine’s 
prison  business. 

“I  fear  that  this  lobbying  will  tempt  us 
to  cross  the  line  from  concern  for  justice  to 
the  crass  calculation  of  dollars  and  cents,” 
said  Snyder,  of  the  church  council. 


The  Department  of  Corrections  es- 
timated it  would  cost  $3  million  to  board 
Maine  prisoners  in  Oklahoma  for  a year 
and  $4  million  at  the  county  jails. 

CCA  is  known  for  its  political  involve- 
ment. In  2006,  it  indirectly  contributed 
$6,000  to  Baldacci’s  re-election  campaign 
via  the  Democratic  Governors  Associa- 
tion and  $17,500  to  Republican  opponent 
Chandler  Woodcock’s  campaign,  indi- 
rectly, via  the  Republican  Governors 
Association. 

CCA  is  the  largest  player  in  the  for- 
profit  prison  industry.  It  made  a profit  of 
$105  million  in  2006  on  72,000  prisoners 
in  64  prisons  in  19  states  (about  $1,500  a 
prisoner;  the  company  therefore  would 
reasonably  be  predicted  to  earn  $187,500 
a year  in  profit  on  the  Maine  prisoners,  if 
Baldacci’s  plan  went  forward). 

In  addition  to  helping  Baldacci  fi- 
nancially, CCA  contributed  to  the  last 
campaign  of  William  Diamond,  the 
Criminal  Justice  senate  chairman,  a con- 


Old  Media  Access  Consent  Decrees  Violated  in  Maine 

by  Lance  Tapley 


The  Maine  Department  of  Corrections  has  been  vio- 
lating at  least  two  of  three  35-year-old  federal  court 
orders  that  grant  prisoners  access  to  the  press,  allow  them 
to  write  to  newspapers,  and  prohibit  prison  officials  from 
arbitrarily  transferring  prisoners  out  of  state  if  they  exercise 
their  rights.  The  state  admits  two  of  the  orders  have  never 
been  superseded.  The  court  orders  were  discovered  by  the 
Portland  Phoenix  this  spring. 

In  the  early-1970s’  activist  climate,  a Maine  legal-aid 
group,  Pine  Tree  Legal  Assistance,  won  three  prisoner-rights 
lawsuits  against  state  prison  officials.  Those  cases  resulted  in 
these  rulings: 

1)  Prison  officials  must  allow  reporters  to  interview  pris- 
oners in  all  the  state’s  prisons,  with  few  restrictions; 

2)  Officials  must  allow  prisoners  at  the  Maine  State 
Prison  to  write  letters  to  reporters  freely  complaining  about 
their  treatment;  and 

3)  Maine  Corrections  should  not  have  moved  a prisoner 
from  one  prison  to  another  without  a hearing  or  other  due- 
process  procedures.  (In  the  case  at  issue,  an  activist  prisoner 
had  been  abruptly  shipped  out  of  state. ) 

The  orders  are  called  consent  decrees  because  each  was 
imposed  — decreed  — by  a judge  after  an  agreement  by  the 
parties  — consent  — to  settle  a lawsuit. 

To  look  at  its  actions  — including  aggressive  resistance 
to  press  access  to  prisoners  — the  Maine  Department  of 
Corrections  has  ignored  the  consent  decrees  for  years  if  not 
decades.  Maine’s  attorney  general  Steven  Rowe  was  asked 
about  the  decrees’  authority.  His  department  issued  a state- 
ment on  the  two  orders  that  deal  with  the  press:  “Nothing 
specifically  supersedes  them,  but  they  are  dependent  on  the 


past  facts  of  the  situation  and  how  the  law  and  the  policy 
have  since  evolved.” 

However,  University  of  Maine  School  of  Law  professor 
Orlando  Delogu  says,  “I  don’t  see  how  a consent  decree  hand- 
ed down  by  a federal  court  involving  the  State  of  Maine  and 
a group  of  plaintiff  prisoners  within  a state  institution  could 
be  or  would  be  modified”  even  by  a United  States  Supreme 
Court  decision  on  a legal  principle.  Generally,  says  Delogu, 
a consent  decree  is  “valid  unless  modified  or  repealed”  by  the 
court.  “A  consent  decree  binds  the  parties.” 

The  AG’s  office  says  the  order  limiting  the  right  of  the 
Corrections  Department  to  transfer  prisoners  to  other  pris- 
ons is  no  longer  valid  because  the  prisoner  involved  in  the 
case,  Augustus  Heald,  has  died.  But  an  attorney  for  a Maine 
prisoner  shipped  to  Maryland  in  2006  because  of  his  activ- 
ism disagrees.  Lynne  Williams,  a National  Lawyers  Guild 
attorney  of  Bar  Harbor,  says  she  may  use  the  court  order  in 
her  legal  efforts  to  bring  Deane  Brown  back  to  Maine. 

The  1970s’  suits  were  brought  against  several  top  prison 
officials  by  several  prisoners  and,  in  the  suit  over  the  rights  of 
reporters  to  interview  prisoners,  by  a freelance  writer,  Norma 
Jane  Langford.  The  Maine  Civil  Liberties  Union  helped  on 
the  Langford  suit. 

The  three  lawsuits  were  Langford  v.  Murphy,  USDC,  D 
ME,  Case  No.  12-197;  Picariello  v.  Robbins,  USDC,  D ME, 
Case  No.  12-189  and  Heald  v.  Mullaney,  USDC,  D ME,  case 
No.  13-23.  The  first  two  were  “class  action”  suits.  Langford 
was  brought  on  behalf  of  all  Maine  reporters  and  all  Maine 
prison-system  prisoners;  Picariello  was  brought  on  behalf 
of  just  the  state  prison’s  prisoners.  The  consent  decrees  are 
available  on  the  PLN  website.  P 
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servative  Democrat. 

Jim  Mitchell,  the  affable  CCA  lobby- 
ist in  Maine,  said,  “There  is  no  connection 
at  all  between  my  advocacy  for  my  clients 
and  what  I do  in  politics.”  He  said,  how- 
ever, that  he  had  spoken  to  Baldacci  about 
the  CCA  plan. 

The  Legislature  forced  the  governor 
to  back  down,  and  prisoners  were  not 
shipped  out  of  the  state.  Instead,  some 
have  been  housed  at  county  jails,  and  a 
small  correctional  facility  for  minimum- 
custody  prisoners  has  been  enlarged. 
Absent  sentencing  reform  overcrowding 
will  soon  become  an  issue  again. 

A Supermax  “Graduate” 

As  of  July  2007,  the  Portland  Phoenix 
had  reported  for  20  months  on  inadequate 
mental-health  care  for  Maine  prisoners, 
especially  for  those  in  the  Supermax  inside 
the  state  prison.  The  Supermax  makes 
mentally  unstable  prisoners  worse,  its 
critics  say. 

“I  reached  out  and  told  them  I need 
medication.  I reached  out  and  told  them 
I shouldn’t  be  out  in  society.  I told  nu- 
merous cops,  numerous  guards,”  Michael 
Woodbury,  a recent  Supermax  “graduate,” 
told  reporters  July  5,  2007,  according  to 
the  Associated  Press. 

Woodbury,  31,  from  Windham,  had 
just  publicly  admitted  killing  three  men  in 
a Conway,  New  Hampshire,  store  robbery 
July  2.  Among  his  incarcerations,  which 
began  when  he  was  1 6,  was  a five-year  sen- 
tence to  the  Maine  prison  (for  robbery  and 
theft)  that  ended  in  May.  He  had  revealed 
in  an  on-line  personal  ad  that  he  was  held 
in  the  Supermax. 

While  serving  his  time,  Woodbury 
gave  a four-page  “manifesto”  to  a prison 
therapist  saying  he  “was  going  to  crack  like 
this,”  he  told  reporters.  His  adoptive  father 
told  the  AP  Woodbury  was  mentally  ill  and 
did  not  get  proper  treatment  in  prison. 

Citing  state  confidentiality  laws, 
Maine  associate  corrections  commis- 
sioner Denise  Lord  refused  to  discuss 
anything  about  Woodbury’s  incarceration 
or  his  treatment  — if  any  — for  mental 
problems. 

Because  Woodbury  was  not  on  pro- 
bation, Lord  disclaimed  departmental 
responsibility  for  his  actions  after  his 
release  and  rejected  the  idea  they  repre- 
sented a failure  of  the  department,  whose 
mission  includes  working  to  “reduce  the 
likelihood  that  an  offender  will  offend 
again.” 

Governor  John  Baldacci’s  spokes- 


man, David  Farmer,  said:  “The  [prison’s] 
mental  health  system  does  the  best  it  can 
do  with  very  limited  resources,”  and  “if 
there’s  a failure,”  it  lies  with  Woodbury. 

Mentally  III  Prisoner  Gets  Care, 
Despite  State’s  Objections 

A Maine  State  Prison  Supermax 
prisoner  whose  commitment  to  the  state’s 
chief  mental  hospital  was  challenged  by  the 
Corrections  Department  finally  was  being 
treated  there,  after  a judge  for  the  second 
time  ordered  him  to  the  Riverview  Psychi- 
atric Center,  in  Augusta,  in  July  2007. 

In  June,  2006,  a Knox  County  jury 
had  found  Michael  James  not  criminally 
responsible  by  reason  of  insanity  for  10 
assaults  on  prison  guards,  and  the  judge 
committed  him  to  Riverview.  But  Correc- 
tions, following  the  advice  of  the  Attorney 
General’s  office,  refused  to  transfer  him, 
arguing  that  James  should  have  to  complete 
the  remaining  10  years  of  his  sentence  for 
robbery  before  getting  treatment. 

After  complex  and  drawn-out  legal 
proceedings,  Justice  Donald  Maiden 
disagreed,  ordering  on  July  18  that  James 
be  sent  to  the  hospital  immediately. 
This  time,  Corrections  complied.  In  his 
decision,  Marden  wrote  that  the  public 
(represented  by  the  prison  staff)  needed 
to  be  protected  from  James,  who  had 
spent  most  of  his  childhood  in  mental 
institutions. 

But  Corrections  got  something,  too: 
James’s  time  in  the  hospital  would  not 
count  against  his  sentence  — because, 


Marden  wrote,  mental-hospital  commit- 
ment does  not  constitute  punishment. 

Lawyers  for  both  sides  were  unhappy 
with  what  they  didn’t  get.  Both  planned 
appeals  to  the  Maine  Supreme  Judicial 
Court. 

But  James  was  happy.  He  felt  he  was 
finally  getting  the  treatment  he  needed. 

“It’s  great  here,”  he  said  in  a private 
interview  in  a conference  room  in  Riv- 
erview’s  forensics  unit. 

He  said  the  “respectful”  treatment 
by  hospital  staff  was  the  “total  opposite” 
of  what  he  had  suffered  in  the  solitary 
confinement  of  the  Supermax,  where  he 
had  been  held  for  years. 

The  guards  “tortured  me  there,”  he 
said,  adding  that  he  got  “zero”  mental- 
health  treatment  in  prison,  even  in  the 
Supermax’s  psychiatric  wing. 

In  the  court  papers,  the  state  did 
not  reveal  why  it  fought  — and  was  still 
fighting  — so  hard  to  keep  James  at  the 
prison. 

Joseph  Steinberger,  one  of  James’s 
lawyers,  had  an  explanation:  “Everyone 
is  very  aware  of  the  danger  that  people  at 
the  prison  could  commit  crimes”  in  order 
to  be  sent  to  Riverview.  “Clearly  this  is  the 
fear  the  state  has.  But  general-population 
prisoners  are  not  likely  to  prefer  Riv- 
erview, just  the  guys  whose  mental  illness 
is  being  treated  at  the  prison  by  punish- 
ment with  solitary  confinement.” 

He  added:  “If  this  case  puts  pressure 
on  the  prison  to  treat  mentally  ill  prisoners 
more  humanely,  that  is  a good  thing.”  P 
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In  the  course  of  attending  events  in 
different  parts  of  the  country  I am 
often  asked  “which  prison  system  is  the 
‘worst.’”  That’s  a tough  question  to  answer 
because  it  depends  on  how  you  define 
“bad”.  Medical  neglect  in  prisons  and  jails 
is  pretty  awful  around  the  country,  regard- 
less of  the  state  and  I can’t  think  of  a single 
one  where  I would  want  to  be  sick  if  I were 
a prisoner.  Levels  of  brutality  and  violence 
certainly  vary  from  state  to  state  with  low 
levels  in  some  (Vermont)  and  those  that 
run  by  force,  such  as  California. 

Some  questioners  have  asked  if  I think 
that  size  is  an  issue  and  that  large  prison 
systems  are  inherently  worse,  or  more  dif- 
ficult to  run  in  a humane  manner,  than 
small  ones.  Others  have  asked  if  race  and 
racism  are  relevant.  I don’t  know  that  I have 
the  answer  to  the  question  (and  besides, 
if  you’re  the  prisoner  dying  of  medical 
neglect,  being  denied  mental  health  treat- 
ment, being  brutalized,  etc.  it  matters  little 
if  someone,  somewhere  is  suffering  more). 
But  I point  to  Maine  which  suggests  that 
small  size,  racial  composition,  etc.,  have 
less  to  do  with  prison  outcomes  than  does 
the  overarching  reality  of  prisons  as  institu- 
tions of  total  control. 

Lance  Tapley  is  a free  lance  journalist 
in  Maine.  I got  to  know  him  a few  years 


From  the  Editor 

by  Paul  Wright 

ago  when  he  began  covering  prison  issues 
in  Maine  for  the  Portland  Phoenix.  Of 
course,  PLN  has  reported  on  news  and 
litigation  from  Maine  over  the  years,  on 
the  medical  neglect,  the  brutality  and  the 
control  unit  prison.  But  being  a small  state 
with  around  2,000  prisoners,  less  than  1 5 
of  whom  subscribe  to  PLN  at  any  given 
time,  we  had  not  covered  it  systematically 
which  Lance  has  done.  We  ran  a compila- 
tion of  his  articles  in  the  June,  2006  issue 
of  PLN.  Not  surprisingly,  the  story  that 
unfolds  from  the  most  minimal  examina- 
tion of  one  of  the  nation’s  smallest  prison 
systems  is  one  of  brutality,  systemic  medi- 
cal neglect,  repression,  retaliation  and  no 
accountability.  No  racism  to  throw  into 
the  usual  criminal  justice  mix  because 
Maine  has  a virtually  all  white  prison 
population  (out  of  2,008  prisoners,  285 
are  identified  as  being  Hispanic,  Black, 
Native  American  or  Asian). 

Lance  has  continued  covering  the 
prison  system  in  Maine  and  the  results 
of  that  award  winning  coverage  are  the 
topic  of  this  month’s  cover  story.  In 
short,  the  problems  of  the  tiny  Maine 
prison  system  are  all  too  familiar  to  PLN 
readers.  I think  the  biggest  problem  in 
criminal  justice  is  the  political  cowardice 
of  the  legislative  and  executive  branches 


who  are  intent  on  furthering  their  politi- 
cal careers  rather  than  serving  the  public 
interest  when  it  comes  to  having  policies 
that  actually  serve  the  public  and  have 
some  accountability.  Thus  neither  Maine 
nor  California,  or  any  other  state,  is  will- 
ing to  enact  sentencing  reform  to  control 
exponentially  growing  prison  populations 
or  attempt  to  instill  accountability.  And 
the  politicians  of  small  states  are  no  better 
than  politicians  in  big  states. 

Is  it  a race  issue?  Not  in  Maine  and  I 
can  note  that  in  those  local  jurisdictions, 
such  as  Atlanta,  the  District  of  Columbia, 
New  Orleans,  etc.,  where  PLN  frequently 
reports  on  abysmal,  brutal  conditions  of 
the  local  jails,  where  most  of  the  prisoners 
are  black,  the  local  political  power  structure 
(mayor,  sheriff,  police  chief,  most  of  the 
guards,  et  al.,)  are  also  black.  The  outcome 
remains  the  same  for  prisoners  despite  the 
race  of  the  people  running  the  show  or  the 
race  of  the  prisoners. 

No  easy  answers  and  complex  issues 
make  for  bad  stories  in  the  American 
mainstream  media.  But,  that  is  what  PLN 
is  for.  Enjoy  this  issue  and  please  encour- 
age others  to  subscribe.  I am  pleased  to 
report  that  as  this  issue  goes  to  press  PLN 
has  almost  7,000  subscribers.  The  most 
we’ve  ever  had. 


Massachusetts  District  Court:  FBI  Ordered  to  Pay  $101.7  Million 

for  Malicious  Prosecution 


A federal  judge  in  Massachusetts 
has  awarded  $101.7  million  to 
four  innocent  men  who  were  framed  by  the 
FBI  for  a murder  they  did  not  commit. 

In  a scathing  228-page  decision 
entered  on  July  26,  2007,  Judge  Nancy 
Gertner  blasted  the  FBI  for  its  complicity 
in  framing  the  men.  “The  FBI’s  miscon- 
duct was  clearly  the  sole  cause  of  this 
conviction,”  Gertner  said  in  her  strongly- 
worded  ruling. 

In  an  attempt  to  further  their  fight 
against  the  Italian-American  mafia,  the 
FBI,  and  specifically  FBI  agents  Dennis 
Condon  and  H.  Paul  Rico,  withheld  ex- 
culpatory evidence;  encouraged  their  key 
witness,  Joseph  “The  Animal”  Barboza,  to 
commit  perjury;  misled  prosecutors  and  the 
jury;  and  vehemently  fought  every  effort  by 
the  defendants  to  clear  their  names. 


by  Michael  Rigby 

“This  is  not  ‘the  situation  of  a mere 
passerby  who  observes  a fire  and  fails  to 
alert  authorities;  the  [FBI]  started  the  fire 
and  then  increased  the  risk  of  harm  from 
that  fire  by  allowing  it  to  burn  without 
taking  adequate  steps  either  to  control  it 
or  to  report  it  to  the  proper  authorities,”’ 
stated  the  Court. 

Agents  Condon  and  Rico  pushed  to 
have  all  four  men  - Peter  Limone,  Enrico 
“Henry”  Tameleo,  Louis  Greco  and  Jo- 
seph Salvati  - prosecuted  for  the  murder 
of  Edward  Deegan,  a small-time  criminal, 
even  though  that  contradicted  every  shred 
of  evidence  they  had  in  the  case,  includ- 
ing recorded  conversations  from  illegal 
wiretaps  and  information  received  from 
top  informants.  Moreover,  Barboza  had 
actually  told  the  agents  that  he  would 
finger  the  four  innocent  men  rather  than 


identify  the  real  killer,  his  friend  Vincent 
“Jimmy  the  Bear”  Flemmi. 

As  a result  of  the  agents’  lies  and 
deception,  all  four  defendants  were  con- 
victed, several  sentenced  to  death.  Two 
died  in  prison:  Tameleo  in  1985  after 
serving  18  years,  and  Greco  in  1995  after 
serving  28  years.  Salvati’s  sentence  was 
commuted  in  1997  and  he  was  released 
after  serving  more  than  29  years,  while 
Limone  served  33  years  before  being  freed 
in  2001  when  he  and  Salvati  were  exoner- 
ated by  a state  court  judge. 

During  the  federal  bench  trial,  the 
government  contended  it  was  not  liable 
for  the  wrongful  convictions  because,  de- 
spite its  misconduct,  the  state  ultimately 
prosecuted  the  men.  Gertner  called  the 
government’s  position  “absurd.”  She  also 
noted  that  FBI  supervisors  allowed  the 
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bogus  prosecution  to  occur. 

“It  is  difficult  to  imagine  a more 
complete  breakdown  in  supervision,” 
Judge  Gertner  wrote  in  her  ruling.  “FBI 
higher-ups  sat  by  and  watched  their  em- 
ployees break  laws,  violate  rules,  and  ruin 
lives,  interrupting  only  with  the  occasional 
burst  of  applause.  They  nurtured  the  situ- 
ation in  which  criminal  agents  were  free 
to  do  as  they  pleased.” 

Gertner  also  cited  evidence  that  the 
FBI  knew  beforehand  that  Deegan  was 
going  to  be  killed,  but  failed  to  intervene 
to  stop  his  murder.  Deegan’s  two  daugh- 
ters filed  a separate  lawsuit  in  2004  seeking 
to  hold  the  FBI  accountable  for  their  fa- 
ther’s death,  but  their  case  was  dismissed 
on  statute  of  limitations  grounds. 

As  for  the  four  innocent  men,  from 
the  moment  they  were  convicted  they 
maintained  their  innocence  and  sought 
their  freedom  by  filing  motions  and  ap- 
peals, appearing  before  the  parole  board 
seeking  clemency,  and  telling  their  stories 
to  the  press.  One  even  sought  - and  passed 
- a lie  detector  test. 

Yet,  as  Judge  Gertner  noted,  and 
as  every  reader  of  PLN  already  knows, 
“when  law  enforcement  perverts  its  mis- 
sion, the  criminal  justice  system  does  not 
easily  self-correct.”  Instead,  it  took  “ex- 
traordinary efforts”  to  uncover  the  facts 
in  this  case,  she  said. 

Following  a 22-day  bench  trial  in 
the  U.S.  District  Court  for  the  District 
of  Massachusetts,  Gertner  held  that  the 
men  had  proven  their  case  against  the  gov- 
ernment under  the  Federal  Tort  Claims 
Act  (FTCA),  28  U.S.C.  2671  et  seq.,  and 
awarded  them  a total  of  $101,750,000. 


She  awarded  Salvati  $29  million,  Limone 
$26  million,  Tameleo’s  estate  $28  million, 
and  Greco’s  estate  $13  million.  The  wives 
of  Salvati  and  Limone,  and  the  estate 
of  Tameleo’s  deceased  wife,  were  each 
awarded  just  over  $1  million.  The  men’s 
10  children  each  received  $250,000. 

The  FBI  remains  unrepentant;  as  far 
as  they  are  concerned,  the  men  were  simply 
“collateral  damage”  in  the  government’s  war 
against  the  mafia.  “To  the  FBI,  the  plain- 
tiff’s lives,  and  those  of  their  families,  just 
did  not  matter,”  Judge  Gertner  opined. 

Agent  Rico  embodied  this  sentiment. 
During  testimony  before  the  U.S.  House 
of  Representatives  Committee  on  Govern- 
ment Reform  following  the  exonerations, 
Rico  was  asked  if  he  had  any  remorse 
that  four  innocent  men  had  been  sent  to 
prison.  He  replied,  “Would  you  like  tears 
or  something?” 

In  an  ironic  twist  of  fate,  Rico  was 
arrested  in  2003  on  conspiracy  and  mur- 
der charges  in  the  1981  killing  of  a Tulsa, 
Oklahoma,  businessman.  He  died  in 


prison  in  2004  while  awaiting  trial. 

The  opinion  in  this  case  is  available  on 
PLN’ s website,  www.prisonlegalnews.org. 
See:  Limone  v.  United  States  of  America, 
USDC  D MA,  Case  No.  02-CV-10890- 
NG,  2007  WL  2141959.  P 

Additional  sources:  The  Boston  Globe, 
wbztv.  com,  townonline.  com 
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Maryland  Prison  Audit  Reveals  Potential  Fraud  “Undetectable” 


Maryland  employees  responsible 
for  millions  of  dollars  worth  of 
equipment  and  funds  perform  their  duties 
without  adequate  oversight  or  fiduciary 
controls,  an  audit  of  the  Jessup  Region 
of  the  Maryland  Department  of  Safety 
and  Correctional  Services  (DPSCS)  has 
concluded. 

The  report,  released  by  the  state  Of- 
fice of  Legislative  Audits  in  February  2007 
and  covering  the  period  November  5, 2003 
through  August  20, 2006,  determined  that 
poor  supervision  and  the  lack  of  standard 
accounting  practices  makes  it  impossible 
to  detect  fraud,  theft,  or  the  misappropria- 
tion of  funds.  The  audit  noted  that  three 
of  the  five  findings  currently  expressed 
were  addressed  in  an  earlier  audit  of  the 
region  dated  April  8,  2004. 

At  the  time  of  the  audit,  the  Jessup 
Region  of  the  DPSCS  comprised  three 
prisons:  the  Jessup  Correctional  Insti- 
tution (formerly  the  Maryland  House 
of  Correction-Annex),  the  Maryland 
Correctional  Institution- Jessup,  and  the 
brutal  dungeon  known  as  the  Maryland 
House  of  Correction,  which  closed 
permanently  in  early  2007.  The  Jessup 
Region  consisted  of  3,173  prisoners, 
1,240  paid  positions — including  970 
guards — and  had  a budget  of  $107  mil- 
lion in  fiscal  year  (FY)  2006. 

Auditors  noted  in  their  first  finding 
that  the  department  lacked  adequate 
controls  to  ensure  that  collections  were 
actually  deposited.  For  instance,  cash 
receipt  logs  and  cash  receipt  forms  were 
not  checked  against  validated  deposit 
slips.  What’s  more,  pre-numbered  cash 
receipt  forms  were  not  accounted  for  by  an 


by  Michael  Rigby 

employee  separate  from  the  cash  receipt 
function.  (Separating  the  duties  of  em- 
ployees who  handle  money  reduces  the 
likelihood  that  funds  will  be  misappro- 
priated and  is  standard  practice  in  most 
positions  involving  fiduciary  responsi- 
bility.) As  a consequence,  “collections 
could  be  misappropriated  without 
detection,”  the  audit  concluded.  The 
audit  noted  that  funds  deposited  in  FY 
2006  totaled  $2.4  million  and  consisted 
mostly  of  funds  deposited  on  behalf  of 
prisoners. 

In  finding  number  two,  auditors 
criticized  the  department  for  not  main- 
taining an  adequate  inventory  of  the 
Region’s  $6.8  million  worth  of  equip- 
ment as  set  out  in  the  Department  of 
General  Services  Inventory  Control 
Manual.  At  one  unspecified  prison,  as 
of  October  2006  no  postings  had  been 
made  to  the  equipment  control  log,  and 
at  the  other  two  prisons  $721,000  in  ad- 
justments were  made  to  the  equipment 
control  accounts  without  supporting 
documentation  or  a supervisor’s  ap- 
proval. Moreover,  equipment  inventories 
were  not  timely  performed  at  any  of  the 
prisons  according  to  the  schedule  out- 
lined in  the  inventory  control  manual. 
Missing  items  were  not  accounted  for 
or  investigated. 

The  audit’s  remaining  three  find- 
ings were  addressed  in  the  Office’s  2004 
report.  They  were  repeated  in  the  cur- 
rent report  because  prison  officials  had 
taken  no  steps  to  rectify  the  situation 
by  implementing  the  audit’s  recom- 
mendations. 

According  to  the  report,  inventory 


of  materials  and  supplies  purchased  by  the 
region— $7  million  in  FY  2006 — were  not 
and  have  not  been  adequately  maintained. 
At  all  three  prisons  physical  inventory  of 
the  ammunition  is  conducted  by  the  same 
employee  who  is  responsible  for  ordering 
it,  and  a single  employee  at  one  prison 
was  responsible  for  investigating  variances 
between  monthly  inventory  counts  and 
related  inventory  records.  Inventory  prac- 
tices were  deficient  in  other  areas  as  well. 
For  example,  perpetual  inventory  records 
for  the  Region’s  maintenance  storerooms 
had  not  been  maintained  since  1990,  and 
inventories  of  the  Region’s  other  store- 
rooms were  simply  adjusted  to  reflect  the 
physical  end-of-month  inventory  rather 
than  maintaining  records  on  an  ongoing 
basis  and  investigating  discrepancies  with 
the  physical  inventory.  According  to  the 
auditors,  some  of  these  issues  have  been 
commented  on  in  five  previous  audits  dat- 
ing back  to  1992. 

As  for  the  disbursement  of  prisoner 
funds— $880,000  in  FY  2006 — the  Region’s 
lack  of  internal  controls  makes  it  possible 
for  “errors  or  unauthorized  disburse- 
ment’s from  the  inmate  fund  account”  to 
“occur  and  not  be  detected,”  according 
to  the  audit.  Most  notably,  “an  employee 
with  access  to  blank  inmate  fund  checks 
also  had  access  to  the  related  check  sign- 
ing machine  and  signature  plate.”  This 
employee  was  also  responsible  for  pro- 
cessing reimbursements  to  the  prisoner 
fund,  auditors  observed.  To  make  matters 
worse,  employees  maintained  disburse- 
ment records  and  issued  checks  without 
supervisory  oversight. 

Finally,  the  audit  noted  that  adjust- 
ments to  overtime  pay  were  not  timely 
reviewed  (as  of  September  2006  supervisors 
had  not  reviewed  overtime  adjustments 
since  the  pay  period  ending  January  3, 
2006).  Additionally,  other  types  of  payroll 
adjustments,  such  as  payments  for  shift 
differential  and  unused  annual  leave,  were 
made  with  no  supervisory  review  at  all. 
This  issue  was  also  noted  in  the  2004  audit, 
and  with  annual  adjustments  to  the  Re- 
gion’s payroll  totaling  $11.1  million  in  FY 
2006,  the  potential  for  misuse  is  glaring. 

Until  the  DPSCS  addresses  these 
issues,  Maryland  taxpayers  will  remain 
unsure  of  how  their  money  is  being  spent. 
This  and  other  audits  are  available  on  the 
PLN  website.  PJ 


Clarification: 

The  July  2007  issue  of  Prison  Legal  News  reported  Sarsfield  v.  City  of 
Marlborough,  $13, 655, 940  Award for  False  Massachusetts  Rape  Conviction  and 
Gregory  v.  City  of  Louisville , Louisville,  Kentucky  Settles  with  Wrongly  Impris- 
oned Man  for  $3.9  Million.  Barry  Scheck  was  lead  counsel  for  both  plaintiffs, 
but  while  he  is  a co-director  of  the  Innocence  Project,  he  represented  both  of 
these  clients  in  section  1983  suits  in  his  capacity  as  co-founding  partner  of  the 
civil  rights  law  firm,  Cochran  Neufeld  & Scheck.  The  IP  is  a nonprofit  and 
does  not  represent  section  1983  plaintiffs  in  wrongful  conviction  lawsuits  for 
damages.  CNS  does,  taking  on  interested  clients  after  they  have  been  exoner- 
ated and  released.  Debra  Cornwall,  a lawyer  at  CNS,  also  represented  both 
Eric  Sarsfield  and  William  Gregory  along  with  Barry  Scheck,  and  partner  Nick 
Brustin  also  worked  on  the  Gregory  case.  PJ 
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Florida  Supreme  Court  Enacts  Rules  Regulating 
“Super  Sealing”  of  Court  Records 


On  April  5,  2007,  the  Florida  Su- 
preme Court  implemented  new 
rules  that  “provide  a procedural  vehicle  for 
making  circuit  and  county  court  records 
in  non-criminal  cases  confidential.”  The 
rules  were  made  to  address  “highly  serious 
concerns”  identified  by  mainstream  media 
about  hidden  cases  and  secret  dockets, 
sometimes  called  “super  sealing.” 

The  Court  stated  that  the  Florida 
Constitution  mandates  public  access 
to  court  records,  subject  only  to  a nar- 
row category  of  records  where  public 
access  is  automatically  restricted  by 
operation  of  state  or  federal  law  or  court 
rule,  such  as  in  child  dependency  cases. 
“Otherwise,  our  rules  strongly  disfavor 
court  records  that  are  hidden  from 
public  scrutiny,”  the  Court  said.  “The 
rules  provide  only  a limited  veil  that  is 
restricted  to  a second  category  of  court 
records  where  a set  of  carefully  defined 
interest  are  involved.” 

Instead,  some  courts  were  super  seal- 
ing the  divorce  cases  of  local  celebrities 
or  the  wealthy.  To  address  this  practice 
that  was  “clearly  offensive  to  the  spirit 
of  laws  and  rules  that  ultimately  rest  on 
Florida’s  well-established  public  policy  of 
government  in  the  sunshine,”  the  Court 
implemented  strict  procedures  before  any 
portion  of  records  in  a court  case  can  be 
held  confidential. 

The  Court  adopted  eight  specific  pro- 
cedures: 1)  A written  motion  must  be  made 


by  David  M.  Reutter 

to  make  court  records  confidential;  2)  A 
public  hearing  must  be  held  on  contested 
motions  or  certain  uncontested  ones;  3) 
the  sealing  order  state  with  specificity  the 
grounds  for  sealing  and  the  finding  that 
justifies  sealing;  4)  sealing  orders  must  be 
public;  5)  a non  party  may  move  to  vacate 
a sealing  order;  6)  a public  hearing  must 
be  held  on  contested  sealing  motions  or 
certain  uncontested  motions;  7)  the  court 
may  impose  sanctions  on  any  party  files 
a sealing  motion  without  a 
sound  factual  and  legal  basis 
or  not  filed  in  good  faith;  and 
8)  “the  case  number,  docket 
number,  or  other  identifying 
number  of  a case  cannot  be 
made  confidential,”  which 
prohibits  “the  removal  from 
public  view  of  all  information 
acknowledging  the  existence 
of  a case.” 

Any  sealing  motion  au- 
tomatically makes  records 
subject  to  the  motion  con- 
fidential upon  the  motion 
being  filed.  The  court  re- 
viewing the  motion  must 
rule  within  30  days  of  the 
motion  being  filed.  The  new 
rules  are  on  an  emergency  in- 
terim basis  and  are  found  in 
Rule  2.140(d)  of  the  Florida 
Rules  of  Judicial  Adminis- 
tration. 


Those  rules  specifically  apply  only 
to  non-criminal  cases.  The  Court  or- 
dered the  Florida  Bar’s  Rules  of  Judicial 
Administration  Committee  to  review 
procedures  for  sealing  records  in  criminal 
cases  and  in  appellate  courts.  PLN  will 
report  future  developments  on  this  topic. 
See:  In  re:  Amendments  to  Rule  of  Judicial 
Administration  2.420 — Sealing  of  Court 
Records  and  Dockets,  954  So.  2d  16  (Fla. 
2007).  FJ 
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Minnesota  Sanction  for  Sex  Offender  Treatment 
Refusal  Violates  Fifth  Amendment 


The  Minnesota  Court  of  Appeals 
held  that  disciplining  a prisoner 
and  extending  his  prison  sentence  for 
refusal  to  participate  in  sex  offender 
treatment  was  a violation  of  the  Fifth 
Amendment.  The  appellate  court  conclud- 
ed that  State  ex  rel.  Morrow  v.  LaFleur, 
590  N.W.  2d  787,  792  (Minn.  1999)  was 
effectively  overruled  by  McKune  v.  Lite, 
536  U.S.  24,  122  S.Ct.  2017  (2002).  The 
decision  was  upheld  on  appeal  by  the 
Minnesota  Supreme  Court. 

Frank  Johnson  was  sentenced  in 
February  2003  to  58  months  in  prison 
for  burglary  and  a sex-related  offense. 
The  Prison  Program  Review  Team  “Rec- 
ommended that  he  complete  a chemical 
dependency  treatment  program,  TRIAD, 
and  a sex-offender  treatment  program 
(SOTP)”  before  his  release. 

Flowever,  Johnson  “resisted  entry 
into  TRIAD  because  he  did  not  feel  he 
had  a drug  problem  or  needed  inpatient 
treatment  and  because  he  was  appealing 
his  conviction.”  The  refusal  was  deemed 
a disciplinary  violation  and  he  was 
sanctioned  with  an  additional  90  days  in 
prison.  Similarly,  Johnson  “was  not  ac- 
cepted for  admission”  to  SOTP  “because 
he  expressed  a lack  of  interest,  indicat- 
ing he  was  appealing  his  conviction  and 
did  not  want  to  admit  the  offense.”  That 
refusal  resulted  in  a sanction  to  serve  an 
additional  45  days. 

Johnson  filed  a habeas  corpus  petition 
alleging  that  prison  officials  had  violated 
his  Fifth  Amendment  privilege  against 
self-incrimination  by  disciplining  him  for 
his  refusal  to  participate  in  the  treatment 
programs.  The  district  court  denied  the 
petition. 

The  Court  of  Appeals  upheld  the 
district  court’s  decision  with  respect  to 
Johnson’s  participation  in  TRIAD,  be- 
cause “the  district  court’s  finding  that 
the  TRIAD  program  did  not  require 
appellant  to  incriminate  himself  is  amply 
supported  by  the  record.”  Accordingly, 
there  was  “no  factual  basis  for  appellant’s 
Fifth  Amendment  argument  as  to  the  90- 
day  sanction  for  refusing  to  participate  in 
the  TRIAD  program.” 

The  SOTP  on  the  other  hand,  as 
conceded  by  the  State,  did  require  an  of- 
fender to  admit  his  offense  and  discuss 
its  specifics.  Citing  State  ex  rel.  Morrow 
v.  LaFleur , 590  N.W.2d  787,  792  (Minn. 


1999),  the  district  court  found  the  choice 
Johnson  was  presented  with  did  not 
constitute  compulsion.  The  Court  of 
Appeals  disagreed,  concluding  “that 
Morrow’ s holding  does  not  reflect  cur- 
rent Fifth  Amendment  law,  as  set  forth 
in  McKune  v.  Lile , 536  U.S.  24,  122  S.Ct. 
2017  (2002).”  Finding  that  “ McKune 
effectively  overrules  the  holding  in  Mor- 
row,” the  appellate  court  concluded  that 
the  sanction  imposed  upon  Johnson 
constituted  “compulsion”  for  purposes 
of  the  Fifth  Amendment. 

Thus,  the  Court  of  Appeals  held  that 
the  45-day  sanction  for  refusal  to  par- 
ticipate in  SOTP  violated  Johnson’s  Fifth 
Amendment  privilege  against  self-incrim- 
ination,  and  remanded  for  recalculation 
of  Johnson’s  supervised  release  date.  See: 
Johnson  v.  Fabian,  711  N.W.2d  540  (Minn. 
App.  2006). 

On  review,  the  Minnesota  Supreme 
Court  consolidated  Johnson’s  case  with 
that  of  another  prisoner,  John  William 
Henderson,  who  also  had  challenged  a 
DOC-imposed  sanction  for  refusal  to 
participate  in  a mandatory  SOTP.  In  Hen- 
derson’s case,  the  Court  of  Appeals  had 


The  Urban  Institute’s  Justice  Policy 
Center  released  in  April  2007  One 
Year  Out,  the  final  report  of  its  Returning 
Home  study  of  nearly  300  former  prison- 
ers living  in  Cleveland,  Ohio,  one  year 
after  their  release  from  prison. 

Among  the  study’s  key  findings  were 
that,  one  year  out,  79  percent  of  the  re- 
leased prisoners  were  living  with  family. 
This  was  not  always  an  ideal  situation  as 
49  percent  said  drug  dealing  was  a major 
problem  in  their  neighborhood  and  23 
percent  lived  with  drug  users  or  seri- 
ous alcohol  drinkers.  Employment  was 
problematic  as  65  percent  reported  dif- 
ficulties in  finding  a job  and  56  percent 
reported  difficulty  earning  enough  to 
support  themselves.  Family  and  friends 
were  vitally  important  to  the  released 
prisoners.  The  men  identified  family 
support  as  the  most  important  factor 
in  staying  out  of  prison.  On  the  other 
hand,  21  percent  of  those  reincarcerated 


found  that  his  Fifth  Amendment  rights 
were  not  violated  because  his  direct  ap- 
peal had  been  finalized  at  the  time  he  was 
required  to  admit  to  his  offenses  during 
SOTP  treatment.  See:  State  ex  rel.  Hen- 
derson v.  Fabian,  715  N.W.2d  128  (Minn. 
App.  2006). 

On  June  28,  2007,  the  state  Supreme 
Court  held  that  the  extension  of  prisoners’ 
incarceration  time  due  to  their  refusal  to 
admit  sexual  offenses  in  SOTP  programs 
did  in  fact  rise  to  the  level  of  compulsion 
in  violation  of  the  Fifth  Amendment.  The 
appellate  court’s  ruling  in  Johnson’s  case 
was  therefore  affirmed. 

The  Court  further  held  that  because 
Henderson  had  testified  at  his  trial  that 
he  did  not  commit  the  crime  for  which  he 
was  convicted,  admission  of  the  offense 
during  SOTP  treatment  could  expose  him 
to  perjury  charges,  thus  invoking  his  Fifth 
Amendment  right  against  self-incrimina- 
tion. The  appellate  ruling  in  Henderson’s 
case  was  reversed. 

Two  justices  dissented,  arguing  that 
the  precedent  in  Morrow  should  not  have 
been  overruled.  See:  Johnson  v.  Fabian,  735 
N.W.2d  295  (Minn.  2007).  P 


identified  their  failure  to  avoid  certain 
people  or  situations  as  the  reason  for 
their  reincarceration.  Over  half  of  the 
men  reported  chronic  medical  condi- 
tions such  as  hypertension,  asthma, 
arthritis,  or  high  cholesterol,  yet  only 
a third  were  receiving  treatment.  Addi- 
tionally, 23  percent  were  depressed  and 
20  percent  suffered  from  symptoms  of 
post-traumatic  stress  syndrome  related 
to  their  incarceration  experiences.  Drugs 
and  alcohol  continued  to  plague  these 
men.  Prior  to  incarceration,  72  percent 
used  drugs  and  60  percent  drank  to 
intoxication.  One  year  after  release,  35 
percent  reported  drug  use  or  alcohol  in- 
toxication during  the  prior  month.  Most 
men  stayed  crime-free  after  release,  as 
only  24  percent  self-reported  commit- 
ting a crime,  usually  drug  possession  (51 
percent)  or  drug  dealing  (32  percent). 
Only  15  percent  were  returned  to  prison, 
81  percent  of  those  for  a new  crime. 
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The  factors  associated  with  success 
included  employment,  stable  housing, 
family  support,  and  sobriety.  Employ- 
ment posed  a significant  challenge  to 
the  men.  One  month  after  release,  only 
21  percent  had  full-time  employment. 
After  a year,  37  percent  were  working 
full-time,  but  their  hourly  wages  had 
dropped  from  a preincarceration  aver- 
age of  $12  to  $10.  Networking  was  key 
to  finding  employment  as  57  percent 
found  jobs  through  friends  or  family. 
Employment  is  critical  to  successful  re- 
entry as  1 1 percent  of  the  reincarcerated 
reported  unemployment  as  the  reason 
for  their  reincarceration  and  17  percent 
cited  not  having  enough  money  to  sup- 
port themselves. 

Finding  housing  challenged  these 
men.  Nearly  half  returned  to  their  old 
neighborhoods  and  a similar  percentage 
reported  drug  dealing  as  a major  problem 
in  the  neighborhood.  This  is  problematic 
for  people  with  a history  of  drug  use.  The 
men  suffered  unstable  living  arrangements 
as  63  percent  moved  at  least  once  in  the 
first  year  and  46  percent  anticipated  mov- 
ing in  the  next  few  months. 

Six  months  out,  30  percent  men- 
tioned family  support  as  the  most 


important  factor  in  staying  out.  An 
additional  10  percent  cited  seeing  their 
children  as  that  critical  factor.  Those 
who  had  close  attachments  to  their  chil- 
dren, received  substance  abuse  treatment 
upon  release  and  had  regular  telephone 
contact  with  their  parole  officer  were  less 
likely  to  use  drugs.  Since  29  percent  of 
the  reincarcerated  cited  drug  or  alcohol 
use  as  the  reason  for  their  reincarcera- 
tion, maintaining  sobriety  is  critical  to 
success. 

The  report  underscores  the  impor- 
tance of  providing  services  to  assist 
released  prisoners  in  finding  employment, 
housing,  and  substance  abuse  treatment. 
It  is  crucial  that  prison  policies  encourage 
family  ties  during  imprisonment  as  family 
and  spousal  support  are  keys  to  successful 
reintegration.  Such  policies  might  include 
building  future  prisons  near  the  urban 
areas  where  most  families  of  prisoners  re- 
side rather  than  in  rural  areas,  competitive 
telephone  charges,  family-friendly  visiting 
regulations,  and  relationship  support 
programs.  The  Urban  Institute  report  is 
available  at  on  the  PLN  website. 

Additional  Source:  The  Cleveland  Plain 
Dealer 
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“War  on  Terror”  Whistleblowers,  Dissenters  are  Fired,  Prosecuted; 
Plaintiff’s  Lawyers  Help  Turn  Them  In 


In  January  2005,  Lt.  Commander 
Matthew  M.  Diaz  was  a Navy  staff 
judge  advocate  serving  a six-month  tour  of 
duty  at  the  legal  office  in  the  U.S.  military 
prison  at  Guantanamo  Bay,  Cuba,  which 
houses  detained  “enemy  combatants.” 

The  previous  year,  the  Center  for 
Constitutional  Rights  (CCR)  had  success- 
fully filed  suit  on  behalf  of  Guantanamo 
detainees,  resulting  in  a 2004  Supreme 
Court  decision  which  held  that  such 
prisoners  have  the  right  to  challenge  their 
incarceration  in  U.S.  courts.  See:  Rasul  v. 
Bush,  124  S.  Ct.  2686  (2004).  The  military, 
however,  had  since  refused  to  identify  the 
detainees  - making  it  impossible  for  the 
CCR  or  other  agencies  to  file  individual 
challenges  under  the  Rasul  ruling. 

Disturbed  with  the  detainees’  treat- 
ment and  the  government’s  obstruction 
of  their  legal  rights,  which  he  believed  was 
unconstitutional,  Diaz  compiled  a list  of 
550  names  of  Guantanamo  prisoners  and 
mailed  it,  anonymously,  to  CCR  attorney 
Barbara  Olshansky. 

Olshansky  had  been  trying  for  years 
to  obtain  the  names  of  detainees  held  at 
Guantanamo,  but  suspecting  the  list  of 
names  might  be  classified,  she  promptly 
notified  federal  court  officials.  The  De- 
partment of  Justice  and  FBI  were  called  in 
and  the  list  was  eventually  traced  to  Diaz 
through  his  fingerprints  and  computer 
records.  He  was  charged  in  July  2006  with 
five  criminal  counts  related  to  disclosure 
of  classified  information. 

At  no  point  did  Olshansky  or  CCR 
disclose  the  list  of  names  to  the  media,  file 
it  with  the  court,  or  use  the  information  to 
file  individual  habeas  petitions  on  behalf 
of  the  previously  unidentified  prisoners 
at  Guantanamo. 

Meanwhile,  on  January  23,  2006,  in 
a Freedom  of  Information  Act  suit  filed 
by  the  Associated  Press,  a federal  court 
held  that  the  names  of  the  Guantanamo 
detainees  were  a matter  of  public  record 
and  must  be  disclosed.  The  military 
complied,  releasing  the  names,  ages  and 
nationalities  of  most  of  the  prisoners 
at  Guantanamo.  See:  Associated  Press 
v.  U.S.  Dept,  of  Defense,  410  F.Supp.2d 
147  (S.D.N.Y.  2006).  Regardless,  Diaz’s 
prosecution  proceeded. 

Following  a court  martial  hearing  be- 


by  Alex  Friedmann 

fore  a panel  of  military  officers- which  was 
at  least  as  impartial  as  the  hearings  afford- 
ed enemy  combatants  - Diaz  was  convicted 
on  May  28,  2007  of  four  charges.  He  was 
discharged  from  the  Navy  and  sentenced  to 
six  months  in  prison.  Olshansky  willingly 
testified  against  Diaz  during  the  trial  and 
was  the  prosecution’s  lead  witness. 

While  Diaz  acknowledged  that  he 
shouldn’t  have  sent  the  list  of  names,  he 
maintained  that  his  motives  for  doing  so 
were  valid.  “My  oath  as  a commissioned 
officer  is  to  the  Constitution  of  the  United 
States,”  he  said.  “I’m  not  a criminal.” 

This  was  not  Diaz’s  first  personal  expe- 
rience with  the  criminal  justice  system;  his 
father,  Robert  Diaz,  has  been  on  California’s 
death  row  since  1984  for  allegedly  euthaniz- 
ing patients  when  he  worked  as  a nurse. 
According  to  an  investigation  by  the  San 
Francisco  Chronicle,  Robert  Diaz,  who  has 
maintained  his  innocence,  “never  received 
anything  even  close  to  a fair  trial.”  Lt.  Com- 
mander Diaz  noted  that  his  daughter,  age 
15,  was  “pretty  much  in  the  same  position 
I was  when  I observed  this  happen  with  my 
dad  - just  observing  the  injustice.” 

The  CCR  released  a statement  con- 
demning Diaz’s  punishment,  stating  his 
actions  had  been  “grounded  in  a strong 
sense  of  morality  and  commitment  to  the 
rule  of  law.”  PLN contacted  the  CCR  for 
a comment  on  the  “morality  and  com- 
mitment” of  Barbara  Olshansky,  who, 
without  even  attempting  to  mount  a legal 
fight,  voluntarily  surrendered  evidence 
to  government  authorities  that  resulted 
in  Diaz’s  prosecution.  Despite  repeated 
requests,  no  CCR  staff  would  comment 
on  this  story  or  the  role  of  CCR  and 
Olshansky  in  Diaz’s  court  martial. 

On  May  23,  2007,  the  National  Law- 
yers Guild  (NLG)  issued  a statement 
denouncing  Diaz’s  conviction  and  com- 
mending his  courage.  “History  books  will 
look  back  on  this  administration’s  practice 
of  secret  detention  and  torture  - illegal  un- 
der the  Geneva  Conventions  and  the  War 
Crimes  Act  of  1996  - as  a dark  stain  on  our 
constitution  and  the  rule  of  law,”  said  NLG 
Executive  Director  Heidi  Boghosian. 

The  NLG  observed  that  Diaz  should 
not  have  been  prosecuted  for  disclosing 
information  that  was  never  legitimately 
classified  to  begin  with. 


PLN  Editor  Paul  Wright,  who  serves 
as  an  NLG  co-Jailhouse  Lawyer  Vice 
President,  noted,  “The  imprisonment  of 
Mr.  Diaz  is  part  of  the  ongoing  purge 
of  military  officers  who  have  protested 
or  attempted  to  stand  up  to  the  litany  of 
human  rights  abuses  at  the  Guantanamo 
Bay  concentration  camp.  This  includes 
Chaplain  [James]  Yee,  unjustly  prosecuted 
after  speaking  out  about  abuses  of  detain- 
ees, and  the  military  attorneys  who  have 
been  expelled  for  successfully  defending 
their  clients  in  court.” 

The  military  attorneys  referred  to  by 
Wright  included  Navy  Lt.  Commander 
Charles  D.  Smith,  who  served  as  defense 
counsel  for  Salim  Ahmed  Hamdan,  a for- 
mer driver  for  Osama  bin  Laden.  Smith 
successfully  argued  that  Hamdan’s  mili- 
tary commission  hearing  was  illegal  under 
U.S.  military  law  and  the  Geneva  Conven- 
tions. See:  Hamdan  v.  Rumsfeld,  126  S.Ct. 
2749  (2006).  In  October,  2006,  about  two 
weeks  after  the  Supreme  Court’s  ruling 
in  Hamdan,  Smith  learned  he  had  been 
passed  over  for  promotion  and  thus  was 
forced  to  retire  from  the  Navy. 

Diaz  isn’t  the  only  official  who  has 
faced  reprisals  after  refusing  to  keep 
quiet  about  government  abuses.  CIA  of- 
ficer Mary  O.  McCarthy,  employed  in  the 
agency’s  inspector  general’s  office,  was 
fired  in  April  2006  amid  an  investigation 
into  details  about  clandestine  CIA  prisons 
in  Eastern  Europe  that  were  leaked  to 
Washington  Post  reporter  Dana  Priest. 
McCarthy  denied  providing  the  informa- 
tion, and  her  attorney  said  she  didn’t  have 
access  to  the  classified  material  she  was 
accused  of  leaking. 

McCarthy  wasn’t  prosecuted  but  was 
fired  ten  days  before  her  retirement  - ap- 
parently to  send  a not-so-subtle  message 
to  other  CIA  employees.  According  to 
a May  14,  2006  Washington  Post  report 
based  on  interviews  with  three  of  Mc- 
Carthy’s friends,  McCarthy  felt  that  “CIA 
people  had  lied”  during  a Senate  briefing 
on  abusive  interrogations,  and  she  had 
seen  “things  in  some  of  the  investigations 
that  troubled  her.”  CIA  officials  stated  she 
was  fired  because  she  had  “undisclosed 
contacts”  with  journalists,  including  Priest 
(Priest  won  a Pulitzer  Prize  in  2006  for  her 
reporting  on  the  intelligence  community). 
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Further,  on  July  17,  2006,  a contract 
employee  who  worked  for  the  CIA  was  ter- 
minated for  posting  a message  questioning 
interrogation  techniques  on  Intelink,  an  in- 
ternal computer  server  used  by  intelligence 
agencies.  Christine  Axsmith,  who  had  top- 
secret  security  clearance,  had  authored  a 
blog  on  Intelink  that  criticized  the  use  of 
waterboarding  during  interrogations. 

Waterboarding  is  where  prisoners  are 
tied  to  a board  and  then  submerged  in 
water  to  the  point  of  near  drowning.  The 
US  government  has  denied  that  water- 
boarding constitutes  torture  in  violation 
of  the  Geneva  Conventions. 

The  CIA  objected  to  Axsmith’s  com- 
ments, which  began,  “Waterboarding 
is  torture,  and  torture  is  wrong.”  CIA 
officials  notified  her  employer,  B.A.E. 
Systems,  which  quickly  fired  her. 

In  addition  to  the  perpetual  war  on 
terror,  the  U.S.  government  is  apparently 
waging  a war  of  intimidation  against  its 
own  employees  in  an  effort  to  stamp 
out  dissent  over  administrative  abuses. 
Government  officials  would  be  better 
off  stamping  out  the  abuses  themselves 
- such  as  not  condoning  torture,  not  op- 
erating clandestine  overseas  prisons,  and 
complying  with  Supreme  Court  rulings. 
Admittedly,  however,  it  must  be  difficult 
for  government  authorities  who  lack  con- 
sciences to  understand  the  ethical  motives 
and  moral  reasoning  of  those  who  act  on 
their  conscience.  FI 

Sources:  New  York  Times,  Washington 
Post,  The  Virginian-Pilot,  Dallas  Morn- 
ing News 
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oner  Kelvin  Ray  Love  was  entitled  to 
receive  a modified  kosher  diet  because  of 
his  religious  beliefs. 

The  court  thus  reasoned  that  from 
December  19,  2002,  until  March  3,  2004, 
when  the  Department  issued  Administra- 
tive Directive  04-03  providing  for  kosher 
diets  to  prisoners,  Director  Norris  had 
willfully  violated  Fegans  right  to  kosher 
food.  The  court  consequently  entered 
judgment  against  Norris  in  his  individual 
capacity  and  ordered  him  to  pay  Fegans 
$1,500  in  damages. 

It  should  be  noted  that  based  on 
the  number  of  meals  Fegans  missed  be- 
tween December  19,  2002,  and  March 
3,  2004,  the  $1,500  award  amounts  to  an 
unpalatable  $1.14  for  each  constitutional 
violation. 

Fegans  was  represented  by  attorneys 
David  O.  Bowden  and  Steven  R.  Smith 
of  The  Bowden  Law  Firm  in  Little  Rock, 
Arkansas.  See:  Fegans  v.  Norris,  USDC 
ED  AR,  Case  No.  4:03CV00172.  The 
judgment  and  ruling  are  available  on  the 
PLN  website.  FI 
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Arkansas  Prisoner  Denied  Kosher 
Diet  Awarded  $1,500 

On  August  25, 2006,  the  Director 
of  the  Arkansas  Department 
of  Corrections  was  ordered  to  pay  state 
prisoner  Michael  Fegans  $1,500  for 
violating  his  constitutional  rights  to  a 
kosher  diet. 

Fegans  is  a devout  member  of 
the  Assemblies  of  Yahweh,  a religious 
group  that  adheres  to  certain  grooming 
standards  and  to  the  Old  Testament  law 
of  clean  meats.  As  such,  Fegans  began 
requesting  kosher  food  in  1997  but  was 
refused  until  March  3,  2004.  During 
this  time  he  received  only  a “pork  free” 
diet. 

In  2003  Fegans  filed  suit  in  the  U.S. 

District  Court  for  the  Eastern  District 
of  Arkansas  alleging  that  the  Depart- 
ment and  its  Director,  Larry  Norris, 
violated  his  constitutional  rights  under 
42  U.S.C.  § 1983  and  the  Religious  Land 
Use  and  Institutionalized  Persons  Act 
(RULIPA),  42  U.S.C.  § 2000cc-l  et. 
seq. 

Following  a bench  trial,  the  dis- 
trict court  dismissed  Fegans’  grooming 
standards  claim  but 
ruled  in  his  favor  on 
the  religious  diet 
claim.  The  court 
noted  that  it  had 
previously  held  on 
December  19, 2002, 
in  a separate  case, 
that  Arkansas  pris- 
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NY  Prisoner  Who  Crushed  Thumb  Working  at 
Ski  Resort  Awarded  $40,000 


Finding  a prison  official  failed  to 
properly  train  prisoners  to  use 
a log  splitter,  New  York’s  Binghampton 
Court  of  Claims  held  the  state  of  New 
York  was  75%  liable  for  injuries  sustained 
from  use  of  that  splitter. 

While  incarcerated  at  the  Sullivan  Annex 
minimum-security  prison,  on  January  31, 
2003,  prisoner  Rob  Machare  was  assigned 
to  work  at  Belleayre  Mountain  Ski  Resort, 
in  the  Catskill  Mountain  area.  Machare  and 
another  prisoner  were  required  to  use  a 30- 
ton  machine  that  splits  logs. 

After  Machare  loaded  a 150  pound  log 
that  was  about  2 feet  in  diameter  and  3 feet 
long  onto  the  railing  for  insertion  into  the  split- 
ter, the  other  prisoner  activated  the  machine 
without  warning.  Machare’s  right  thumb, 
which  was  near  the  bottom  of  the  log,  was 
smashed  between  the  log  and  a push  plate. 

When  Machare  screamed  and  hollered, 
the  other  prisoner  stopped  the  machine. 
After  he  removed  his  leather  work  glove, 
Machare  saw  his  right  thumb  looked  “very 
flat”  and  then  “burst”  or  “popped,”  expos- 
ing a “cracked  bone”  and  blood.  Machare 
was  ultimately  transported  to  a hospital, 
where  it  was  determined  he  incurred  a “tuft 
fracture,”  a “1  centimeter  laceration,”  and 
a “subungal  hematoma.”  After  spending 
14  days  in  Sullivan’s  infirmary,  a doctor 
from  Margaretville  Memorial  Hospital 
concluded  Machare  “split  the  bone  at  the 
end  of  his  right  thumb.” 

At  the  bifurcated  trial,  Machare  testi- 
fied he  had  not  received  formal  or  informal 
training  in  the  use  of  the  log  splitter.  A 
prison  official,  however,  testified  he  in- 
structed and  demonstrated  to  Machare 
the  proper  use  of  the  machine.  Machare’s 
counsel  submitted  the  machine’s  opera- 
tion manual,  which  specifically  states  only 
one  person  should  operate  the  machine 
to  avoid  it  being  operated  while  someone 
was  adjusting  a log  on  the  rails.  The  prison 
official,  Craig  Cherry,  “acknowledged  that 
the  state  had  instructed  the  work  crew  to 
operate  the  splitter  as  a three-man  opera- 
tion and  that  he  had  not  seen  or  read  the 
machine’s  operations  manual.”  Thus,  the 
Court  concluded  that  proper  operation 
could  have  prevented  the  accident.  As 
such,  he  found  the  state  75%  liable. 

At  the  damages  trial,  it  was  learned 
Machare  suffered  significant  pain  and 
three  months  of  physical  therapy.  While 
a doctor  testified  Machare  would  be  back 


to  normal  in  a year,  the  Court  found  he 
was  not  in  May  2006.  The  Court  observed 
Machare’s  thumb  appears  to  be  “flatter” 
than  his  left  thumb.  His  right  thumb  nail  is 
darker  than  the  left,  and  it  does  not  grow 


The  methods  used  for  psychological 
evaluation  and  housing  of  prison- 
ers at  the  Washington,  D.C.  Jail  are  being 
questioned  after  two  prisoners  committed 
suicide  within  a three-month  period. 

Alicia  Edwards,  32,  had  a history  of 
mental  illness  when  she  hung  herself  in  her 
D.C.  Jail  cell  on  March  3 1 , 2007.  Jail  officials 
initially  released  a false  statement  claiming 
she  was  housed  in  the  facility’s  mental  health 
unit  and  was  under  observation  every  15 
minutes.  This  led  The  Washington  Post  and 
The  Examiner  to  publish  articles  repeating 
the  false  information. 

However,  D.C.  Department  of  Correc- 
tions (DOC)  spokesperson  Beverly  Young 
later  admitted  that  Edwards  was  neither  in 
the  mental  health  unit  nor  under  increased 
observation,  but  rather  was  locked  in  a 
single-bunk  intake  unit  cell  isolated  from 
other  prisoners  and  was  suffering  from 
bipolar  disorder  when  she  killed  herself. 

The  initial  incorrect  information 
was  an  apparent  attempt  to  conceal  the 
fact  that,  despite  having  a long  history  of 
mental  illness  and  having  been  flagged  for 
mental  health  problems  during  her  intake 
screening,  Edwards’  required  mental  health 
evaluation  had  not  been  completed  follow- 
ing her  arrest  two  days  prior  to  her  death. 

According  to  Vincent  Keane,  president 
of  Unity  Health  Care,  the  jail’s  contract 
health  care  provider,  the  intake  screening 
did  not  indicate  Edwards  was  a suicide  risk 
and  thus  she  was  not  placed  on  any  kind  of 
special  observation  or  suicide  watch.  Unity 
received  a three-year,  $83  million  contract 
to  provide  health  care  at  the  D.C.  Jail  in 
July  2006,  despite  having  no  prior  experi- 
ence in  the  field  of  prisoner  medical  care. 

Edwards  had  been  charged  with  two 
counts  of  shoplifting  a total  of  $320  worth 
of  personal  hygiene  items  and  clothes  from 
a shopping  mall,  a contempt  charge  for  dis- 
obeying a court  order  not  to  go  to  the  mall, 
and  two  misdemeanor  charges  for  missing 


all  the  way  in.  He  also  experiences  stiffness 
in  it  and  pain  when  it  rains.  The  Court 
awarded  Machare  $40,000.  See:  Machare 
v.  State  of  New  York,  Court  of  Claims, 
Binghampton,  Claim  No.  107662. 


court  appearances.  She  had  previously  been 
sentenced  to  60  days  in  jail  for  probation 
violation  in  January  2006;  the  judge  in  that 
case  had  issued  a medical  alert  informing 
the  jail  of  Edwards’  bipolar  disorder  and 
diabetes.  This  information  was  apparently 
ignored  by  jail  officials  when  Edwards  was 
arrested  in  March  2007. 

One  point  of  similarity  between  Ed- 
wards’ death  and  the  death  of  Thomas 
Fitsum  Alemayehu,  28,  an  Ethiopian  cab 
driver  who  committed  suicide  at  the  D.C. 
Jail  on  December  23, 2006,  is  that  they  were 
both  held  in  single-bunk  cells  with  no  spe- 
cial observation  requirements.  Both  hung 
themselves  a few  days  after  being  jailed. 

Unlike  Edwards,  Alemayehu’s  psycho- 
logical evaluation  was  completed  two  days 
before  he  killed  himself.  The  evaluation 
found  nothing  wrong  with  him,  a finding 
that  amazed  people  familiar  with  Ale- 
mayehu, who,  they  said,  had  obvious  mental 
health  problems.  In  fact,  a plea  bargain 
arranged  by  his  court-appointed  defense 
attorney,  which  likely  would  have  resulted 
in  his  release  from  jail,  fell  apart  due  to 
Alemayehu’s  incomprehensible  statements 
and  erratic  behavior  during  the  plea  hearing 
the  day  before  he  hanged  himself. 

Alemayehu’s  family  has  had  a difficult 
time  understanding  why  he  would  commit 
suicide,  as  he  was  only  facing  several  minor 
traffic  offenses.  They  found  it  even  more  dif- 
ficult to  believe  that  a trained  psychologist 
could  miss  Alemayehu’s  obvious  mental 
health  problems.  His  family  described  a 
young  man  who  became  increasingly  men- 
tally disturbed  after  his  attempts  to  buy  a 
house  fell  apart  years  earlier. 

“If  you  see  him,  you  know  he’s  sick. 
If  you  see  him,  he  looks  crazy,”  said  Ale- 
mayehu’s cousin,  Wondwosan  Temesgen. 
Nonetheless,  a D.C.  Department  of  Mental 
Health  psychologist  gave  Alemayehu  a clean 
mental  bill  of  health  and  noted  no  suicidal 
tendencies  just  two  days  before  his  death. 
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Both  the  DOC  and  the  D.C.  Inspec- 
tor General’s  Office  are  investigating  the 
suicides,  though  it’s  unlikely  that  the  DOC 
will  find  that  its  employees  or  contrac- 
tors did  anything  wrong.  Keane  certainly 
doesn’t  feel  that  Unity  did  anything 
wrong,  despite  two  dead  bodies  within  a 
three-month  period. 

“I  feel  confident  that  even  though  a 
death  has  resulted,  the  procedures  were 
followed,  but  we’ll  always  be  looking  for 
ways  to  improve,”  said  Keane. 

So  for  Unity,  everything  is  rosy.  Proce- 
dures were  followed  and  liability  concerns 
are  absolved  - if  they  are  finally  telling  the 
truth  and  if  their  procedures  were  proper 
to  begin  with,  that  is.  The  investigations 
into  the  suicides  are  ongoing. 

“When  you  deal  with  the  D.C.  Jail, 


you  think  the  Pentagon.  It’s  the  same 
beast.  They  will  lie,”  stated  Phil  For- 
naci,  Director  of  the  D.C.  Prisoners 
Project.  “Generally  speaking,  you  won’t 
get  straight  information.” 

The  D.C.  Prisoners  Project  has  sued 
the  D.C.  Jail  multiple  times  for  violating 


prisoners’  rights.  Apparently  there  is  a need 
for  more  legal  scrutiny  to  get  the  DOC  and 
its  medical  contractor  to  provide  adequate 
mental  health  screening  and  care.  FI 

Sources:  Legal  Times;  www.law.com; 
Washington  Post 
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Illinois  Supreme  Court  Holds  Prisoner  Medical  Co-Payment  Fee 
Can’t  Be  Deducted  From  Future  Funds 


The  Illinois  Supreme  Court  held 
that  the  Illinois  Department  of 
Corrections’  (IDOC)  regulation  levying  a 
$2  medical/dental  co-payment  fee  against 
an  “indigent”  prisoner’s  trust  account  and 
placing  a hold  on  all  future  deposits  prior 
to  the  prisoner’s  release  was  inconsistent 
with  the  enabling  Illinois  statute  that  only 
permitted  charges  against  a current  ac- 
count balance. 

Willie  Hadley  had  been  charged  a $2 
co-payment  fee  22  times  in  two  years  for 
requested  medical/dental  services  in  state 
prison.  He  complained  that  he  was  “in- 
digent” and,  by  statute,  therefore  exempt 
from  these  charges.  Hadley  apparently 
did  not  have  such  funds  in  his  prison  trust 
account,  but  IDOC  placed  a negative 
balance,  or  hold,  on  any  future  funds 
that  he  might  receive  prior  to  his  release 
from  prison.  He  was  never  denied  needed 
services,  but  complained  that  the  IDOC 
regulation  implementing  the  permanent 
fee  debit  was  irreconcilable  with  the  en- 
abling Illinois  statute.  While  the  statute 
provided  for  an  indigency  “exemption,” 
the  IDOC  regulation  added  the  caveat 
that  “indigency”  was  not  limited  to  one’s 
current  balance,  but  encompassed  the 
duration  of  one’s  incarceration.  His  peti- 
tion for  relief  to  the  district  court  below 
was  denied. 

The  state  appellate  court  reversed 
upon  its  statutory  construction  of  the 
challenged  terms  “indigent”  and  “exempt” 
as  used  in  the  statute  (730 ILCS  5/3-6-2-f) 
and  in  the  regulation  (20  111.  Adm.  Code  § 
415.30  (2005)).  The  statute  reads,  in  per- 
tinent part,  “A  committed  person  who  is 
indigent  is  exempt  from  the  $2  co-payment 
and  is  entitled  to  receive  medical  or  dental 
services  on  the  same  basis  as  a committed 
person  who  is  financially  able  to  afford  the 
co-payment.”  In  contrast,  the  regulation, 
at  § 415(g)(3)  reads,  “An  offender  who 
is  found  to  be  indigent  shall  be  exempt 
from  the  co-payment.  An  offender  shall 
be  considered  indigent  if  during  the  entire 
term  of  his  or  her  incarceration  the  of- 
fender is  without  funds  to  pay  the  $2.00 
co-payment.”  Finding  for  Hadley,  the  ap- 
pellate court  sanguinely  observed,  “Just  as 
a matter  of  pure  logic,  it  is  impossible  to 
both  charge  the  co-payment  to  an  inmate’s 
account  and  exempt  the  inmate  from  the 


by  John  E.  Dannenberg 

co-payment.” 

The  Illinois  Supreme  court  reviewed 
the  alleged  ambiguity  between  the  stat- 
ute and  regulation.  The  Supreme  Court 
first  noted  that  IDOC’s  regulation  was 
problematic  because  it  was  unevenly  ap- 
plied. That  is,  those  prisoners  sentenced 
to  life  or  death  could  never  get  their  fee 
balances  discharged  because  they  would 
never  be  released.  The  court  further  ob- 
served, “If  all  inmates  are  always  subject 
to  the  co-payment  [per  the  regulation], 
then  no  inmate  is  ever  not  subject  to  the 
co-payment  and  no  exemption  exists.”  Yet, 
per  the  statute,  “an  inmate’s  indigence  is 
the  very  condition  that  triggers  the  ap- 
plication of  the  exemption.” 

Try  as  it  may,  the  IDOC  could  not 
convince  the  court  that  its  “once-an- 
indigent-always-an-indigent”  argument 
squared  with  the  enabling  statute.  The 


Faced  with  three  federal  judges 
threatening  to  place  a population 
cap  on  California’s  overcrowded  prison 
system,  the  state  Legislature  and  Gover- 
nor Schwarzenegger  “cured”  the  problem 
in  May  2007  by  authorizing  $7.4  billion  in 
non-voter  approved  bonds  to  add  53,000 
beds  to  California’s  lockups.  The  “solu- 
tion” resembles  more  the  mythological 
two-headed  monster  Hydra,  wherein  it 
proposes  to  abate  overcrowding  by  ex- 
panding prisons  and  jails  31%,  while  tying 
this  expansion  to  the  success  of  a first 
phase  aimed  at  reducing  population 
through  “rehabilitation.”  The  real  test 
of  this  plan  will  come  when  the  federal 
judges  decide  if  this  salves  their  imme- 
diate concerns  as  to  inadequate  health 
care,  inadequate  mental  health  care  and 
inadequate  facilities  to  comply  with  the 
Americans  with  Disabilities  Act  in  Cali- 
fornia’s prisons. 

The  new  plan  adds  53,000  new  beds 
— 40,000  in  state  prisons  and  13,000  in 
county  jails.  In  Phase  I,  12,000  beds  will 
be  built  on  the  grounds  of  existing  prisons. 
Six  thousand  more  will  be  in  new  prison 


court  was  sympathetic  with  IDOC’s  con- 
cern that  scheming  prisoners  might  time 
their  medical  requests  to  just  follow  their 
purchases,  but  precede  their  next  deposits, 
so  as  to  gain  endless  medical  visits  while 
avoiding  all  fees.  The  court  noted  Mas- 
sachusetts and  Pennsylvania  regulations 
that  provided  a window  long  enough 
to  “catch”  monthly  flows  of  deposits  to 
ensure  fee  deductions,  and  suggested 
that  IDOC’s  regulation-making  powers 
would  enable  them  to  promulgate  such 
protections  for  Illinois.  However,  the  cur- 
rent language  did  not  permit  the  endless 
negative  account  balances  that  IDOC  had 
imposed.  Accordingly,  the  Supreme  Court 
affirmed  the  appellate  court,  thus  return- 
ing the  case  to  the  district  court  for  further 
proceedings.  See:  Hadley  v.  The  Illinois 
Department  of  Corrections,  224  111. 2d  365, 
864  N.E.2d  162  (111  2007).  ^ 


hospitals  under  the  direction  of  federal 
healthcare  Receiver  Robert  Sillen.  Finally, 
6,000  beds  will  also  be  created  in  new  “re- 
entry facilities”  in  urban  areas  around  the 
state,  where  prisoners  will  receive  intensive 
reintegration  training.  On  top  of  all  this, 
California  will  ship  8,000  prisoners  to 
private  lockups  out  of  the  state. 

All  new  Phase  I beds  must  be  ac- 
companied by  rehabilitation  services, 
consisting  of  academic  and  vocational 
education,  substance  abuse  treatment  and 
mental  health  care.  To  address  the  latter 
population,  California  will  also  add  4,000 
more  drug  treatment  beds  for  addicted 
parolees.  Outpatient  mental  health  care 
treatment  will  be  provided  as  well.  Prog- 
ress in  all  of  the  above  programs  will  be 
overseen  by  a new  office  within  the  state 
Inspector  General’s  office. 

Two  issues  not  resolved  by  the  re- 
cent legislation  were  sentencing  reform 
and  parole  reform.  In  the  past  several 
decades,  California  has  suffered  from 
political  candidates  scrambling  to  outdo 
each  other  by  enacting  “tough  on  crime” 
penal  statutes.  The  result  has  been  greatly 
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increased  sentences  for  many  crimes,  with 
the  attendant  prison  overcrowding.  At  the 
other  end  of  the  spectrum,  discretionary 
“technical”  parole  violations  (e.g.,  being 
late  to  an  appointment)  have  been  rou- 
tinely made  by  parole  agents  as  a means 
to  fill  all  empty  beds  (“bed- vacancy-driven 
recidivism”).  The  parolees  are  only  kept  in 
prison  for  a few  months,  long  enough  to 
interrupt  their  already  precarious  housing 
and  job  arrangements  pending  their  next 
release.  Also  called  a “catch  and  release” 
program  that  artificially  inflates  Califor- 
nia’s “recidivism”  rate  to  70  %,  this  process 
fills  approximately  40,000  of  California’s 
172,000  prison  beds  at  any  one  time.  Be- 
cause neither  sentencing  nor  parole  reform 
was  yet  been  addressed,  many  observers 
regard  the  proposed  “cure”  as  an  expen- 
sive placebo  solely  intended  to  dupe  the 
federal  judges  into  thinking  California  has 
resolved  its  unconstitutional  overcrowd- 
ing problem. 

The  alternative  to  building  more 
beds  is  to  release  existing  prisoners  early. 
If  California  released  all  prisoners  due 
to  parole  in  the  next  30  days  one  month 
early,  it  would  open  up  15,000  beds.  But 
drawing  a line  in  the  political  sand,  Gov- 
ernor Schwarzenegger  announced  that  he 
would  not  release  so  much  as  one  non- 
violent offender  early  by  even  one  day. 
Thus,  both  the  Legislature  and  Governor 
are  mortally  afraid  of  their  political  ca- 
reers crumbling  upon  the  slightest  public 
perception  of  being  “weak  on  crime.” 
Indeed,  the  prison  guards  union,  using  its 
victims’  rights  group  shills,  has  publicly 
ridiculed  state  officials  by  driving  mobile 
billboards  around  Sacramento  with  mes- 
sages mocking  any  attempts  to  cut  prison 
population. 

A little  advertised  attribute  of  the  new 
plan  is  that  it  will  build  the  new  beds  only 
by  the  year  2014.  And  that  depends  upon 
Phase  I efforts  demonstrating  a reduction 
in  population  due  to  rehabilitation  ef- 
forts. The  Achilles  heel  in  the  whole  plan 
is  that  the  total  amount  authorized  for 
new  rehabilitation  programs  is  a paltry 
$50  million.  The  planned  rehabilitation 
programs  are  more  of  the  same  that  have 
recently  proved  ineffectual.  Nonetheless, 
Corrections  Secretary  James  Tilton  stated 
that  building  and  bringing  the  16,000  new 
rehabilitation  beds  in  Phase  I on  line  will 
cost  $165,000  each  per  year — that’s  $2.6 
billion,  or  20  % of  the  current  total  annual 
prison  budget. 

All  of  the  above  will  plainly  take 
years  to  construct.  A dubious  Senate 
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President  Pro-Tem  Don  Peralta  con- 
ceded, “I  must  say  this  tests  any  article 
of  faith  that  I’ve  ever  been  associated 
with.  I do  not,  as  I stand  here,  believe 
that  this  job  can  get  done.”  Dan  MacAl- 
lair,  head  of  San  Francisco’s  Center  for 
Juvenile  and  Criminal  Justice,  compared 
the  new  effort  to  the  proven  failure  of 
California’s  trying  to  build  its  way  out 
of  an  increasingly  violent  juvenile  justice 
system.  State  Senator  Gloria  Romero 
branded  the  effort  “a  fig  leaf”  for  the 
governor  to  stave  off  federal  takeover. 


But  the  federal  judges  want  immediate 
solutions  to  the  problems  that  they  have 
been  fighting  California  over  for  decades. 
Federal  Judges  Thelton  E.  Henderson 
and  Lawrence  K.  Karlton  met  on  June 
27,  2007  to  review  the  bidding.  Some 
form  of  federal  intervention  will  likely 
soon  succeed  California’s  bureaucratic 
game  of  “chicken”  before  the  already  bad 
situation  only  gets  worse.  P 

Sources:  Sacramento  Bee,  Christian  Sci- 
ence Monitor,  San  Francisco  Chronicle. 
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$4  Million  Settlement  In  Rape  and  Beating  Death  of 
Mentally  111  New  Jersey  Prisoner 

by  Michael  Rigby 


The  daughters  of  a mentally  ill 
man  who  was  raped  and  beaten 
to  death  by  another  prisoner  in  New 
Jersey’s  Camden  County  Correctional 
Facility  (CCCF)  will  receive  a combined 
$4  million  from  the  state  and  the  jail’s 
mental  health  care  provider,  Steininger 
Behavioral  Care  Services. 

Joel  Seidel,  a frail  65-year-old  stock- 
broker, was  arrested  on  December  27, 
2003,  by  Cherry  Hill  police  for  allegedly 
violating  a restraining  order  against  his 
former  wife  and  taken  to  CCCF.  Officers 
and  jailers  knew  that  Seidel  was  mentally 
ill,  and  an  intake  form  indicated  he  was 
“manic  with  delusions  of  grandeur.” 

When  Seidel  appeared  in  court  on 
January  13,  2004,  it  was  apparent  he’d 
been  beaten.  He  had  two  black  eyes,  swol- 
len cheeks,  and  severe  bruises. 

That  same  day  a prosecutor  informed 
the  jail  that  Seidel  was  being  assaulted 
and  needed  protection.  A second  pros- 
ecutor reiterated  this  concern  the  next 
day.  What’s  more,  the  judge  in  Seidel’s 
case  ordered  prison  officials  to  evaluate 
Seidel’s  mental  condition  so  that  he  could 
be  moved  to  a more  appropriate  facility. 
Despite  the  warnings  and  the  order,  jailers 
and  Steininger  failed  to  act. 

On  January  27  Seidel  was  celled  with 
prisoner  Marvin  Lister,  35,  who  three 
days  earlier  had  threatened  to  kill  his 
previous  cellmate.  Lister  also  had  a his- 
tory of  assaulting  other  prisoners — both 
physically  and  sexually.  Jailers  knew  that 
many  prisoners  were  afraid  of  being  celled 
with  Lister. 

Soon  after  Seidel  arrived  in  the  cell. 
Lister  began  punching,  kicking,  and  body 
slamming  him.  The  vicious  beating  left 
Seidel  with  a lacerated  heart,  torn  liver, 
fractured  skull,  and  broken  ribs.  (Lister  was 
later  acquitted  of  the  murder  by  reason  of 
insanity.)  Seidel  was  also  raped  somewhere 
in  the  course  of  being  beaten  to  death. 

Seidel’s  daughters,  Devra  Seidel  and 
Sharon  Clark,  sued  the  County,  Prison 
Health  Services  (the  jail’s  medical  provid- 
er), and  Steininger,  alleging  violations  of 
their  father’s  civil  rights  under  42  U.S.C.  § 
1983.  No  one  responded  when  Seidel  was 
being  assaulted,  according  to  the  lawsuit, 
and  jailers  failed  to  monitor  his  cell.  Also, 
Camden  County  “admitted  that  it  ‘knew 
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there  were  problems  in  this  jail,’  and  that 
‘the  January  27lh  murder  of  [Joe  Seidel] 
was  not  an  epiphany.’” 

The  $4  million  settlement,  filed  in  the 
U.S.  District  Court  for  the  District  of  New 
Jersey,  is  one  of  the  largest  in  the  nation 
involving  the  wrongful  death  of  a prisoner. 
Under  the  agreement  the  Camden  County 
will  pay  $1  million,  the  County’s  insurer 
$2.8  million,  and  Steininger  $200,000. 

“The  Seidel  family  hopes  that  this 
settlement  resonates  throughout  Camden 
County,  the  State  of  New  Jersey  and  this 
nation  so  that  vulnerable  inmates  like  Joel 


The  New  Orleans  Parish,  Louisi- 
ana, District  Attorney’s  Office 
should  pay  $14  million  to  a man  who 
was  wrongly  convicted  of  murder  and 
sent  to  the  state’s  death  row  22  years  ago, 
a federal  court  jury  concluded  on  Febru- 
ary 9,  2007. 

John  Thompson  was  convicted  in  the 
1984  murder  of  Ray  Liuzza,  a local  hotel 
executive.  Liuzza  was  robbed  just  around 
the  corner  from  his  apartment  building 
and  shot  five  times.  Thompson,  a low  level 
drug  dealer  who  at  one  time  possessed  a 
gold  ring  taken  from  Liuzza  during  the 
robbery  and  the  gun  used  to  kill  him,  was 
charged  with  Liuzza’s  murder.  He  was 
quickly  convicted  and  sent  to  death  row. 

In  1999,  weeks  before  Thompson  was 
scheduled  to  die  by  lethal  injection,  his 
defense  team  made  a stunning  discovery. 
As  he  lay  dying  of  cancer,  a former  as- 
sistant to  then-District  Attorney  Harry 
Connick  confessed  that  he’d  intentionally 
suppressed  a crime  lab  report  clearing 
Thompson  of  the  robbery.  Two  years  later 
an  appeals  court  overturned  the  1985  mur- 
der conviction  and  granted  Thompson  a 
new  trial. 

Thompson,  now  44,  had  not  testified 
during  the  original  trial  because  it  would 
have  allowed  prosecutors  to  bring  up  his 
previous  conviction  for  attempted  rob- 
bery in  an  unrelated  case.  At  his  retrial 
Thompson  testified  that  he’d  been  a street 
level  drug  dealer  when  Luizza  was  killed 
and  that  he’d  dealt  in  hot  merchandise, 
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Seidel  can  be  protected  from  senseless 
injuries  and  death,”  said  Tom  Kline,  of 
the  Cherry  Hill  law  firm  Kline  & Specter, 
who  represented  the  daughters. 

Sadly,  before  his  death,  Seidel  could 
have  been  bonded  out  on  the  misdemean- 
or charge  for  $ 1 50  which  his  family  refused 
to  pay.  At  one  point  the  jail  had  argued 
that  if  the  family  had  paid  the  $150  bond 
Seidel  would  not  have  died.  See:  Clark 
v.  Camden  County  Correctional  Facility, 
USDC  D NJ,  04-CV-1987-SSB.  PI 

Additional  source:  Spero  News 


explaining  how  he’d  come  to  possess  the 
gun  and  ring. 

In  the  civil  lawsuit,  after  deliberat- 
ing about  four  hours,  the  federal  jury  of 
six  women  and  one  man  concluded  that 
Thompson’s  rights  had  been  violated  and 
that  the  violation  had  been  substantially 
caused  by  Connick’s  “failure,  through  delib- 
erate indifference,  to  establish  policies  and 
procedures  to  protect  one  accused  of  a crime 
from  these  constitutional  violations.” 

Eddie  Jordan,  the  Parish’s  current  dis- 
trict attorney,  said  he  will  appeal  the  $14 
million  verdict  because  such  a financial 
burden  will  “seriously  affect  our  ability 
to  execute  our  present  functions  and  serve 
our  city.” 

Disney  has  already  approached 
Thompson’s  Philadelphia  lawyers,  Mi- 
chael Banks  and  J.  Gordon  Clooney, 
about  a movie  deal,  jurors  were  told. 
Matt  Damon  and  Ben  Affleck  would  star 
as  the  attorneys.  Thompson’s  win  is  the 
latest  victory  for  Banks  and  Clooney,  who 
represented  him  pro  bono  in  the  years-long 
battle  to  clear  his  name. 

On  June  16,  2007,  the  district  court 
awarded  Banks  and  Clooney  $1,031,841.79 
in  attorney  fees,  $90,916.61  in  expert  fees 
and  $43,419.05  in  costs.  See:  Thompson 
v.  Connick,  USDC  ED  LA,  Case  No. 
2:03-cv-02045-CJB-ALC.  The  complaint, 
judgment  and  fee  order  are  available  on 
the  PLN  website.  PI 

Additional  Source:  timespicayune.  com 
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$14  Million  Verdict  Against  Louisiana  DA’s 
Office  for  Wrongful  Death  Sentence 


Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  pan.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


& 
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AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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Fortress  Of  Solitude:  The  Bureau  Of  Prisons  Is  As  Good  At  Keeping 
Prisoners  In  As  It  Is  At  Keeping  Reporters  Out 


A hundred  miles  southwest  of 
Denver,  the  U.S.  Penitentiary 
Administrative  Maximum  houses  a killer 
lineup  of  mobsters  (Salvatore  “Sammy 
the  Bull”  Gravano),  gang  leaders  (Barry 
“The  Baron”  Mills),  assassins  (Colombian 
hit  man  Dandenis  “La  Quica”  Munoz 
Mosquera)  and  guerillas  (John  “American 
Taliban”  Walker  Lindh).  But  not  to  worry 
— despite  some  embarrassing  security 
breaches  and  two  prisoner  homicides  in 
the  past  two  years,  ADX  has  never  had 
anything  close  to  a breakout.  It’s  prob- 
ably the  most  escape-proof  prison  in  the 
world. 

For  almost  six  years,  it’s  also  been 
media-proof.  High-security  prisoners  are 
locked  away  in  the  Florence  supermax, 
out  of  sight  and  mind  — and  reporters 
can’t  get  in  to  see  them,  no  matter  how 
hard  they  try. 

According  to  documents  obtained 
by  Westward,  ADX  officials  have  denied 
every  single  media  request  for  a face-to- 
face  interview  with  supermax  prisoners 
from  January  2002  through  May  2007.  It 
doesn’t  matter  if  the  request  comes  from 
a major  news  organization  or  a humble 
local  TV  station;  it  doesn’t  matter  if  the 
prisoner  is  a high-profile  resident  or  an 
obscure  career  criminal.  Contrary  to 
bureau  policy,  prison  brass  have  turned 
down  every  journalist,  citing  boilerplate 
“security  concerns”  if  no  handier  excuse 
is  available. 

Blanket  denial  of  access  appears 
to  have  started  after  the  September  11 
attacks.  When  West  word  sought  an  inter- 
view with  prisoner  Thomas  Silverstein  last 
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by  Alan  Prendergast 

spring,  ADX  warden  Ron  Wiley  refused. 
The  BOP  “makes  every  effort”  to  accom- 
modate media  requests,  Wiley  explained, 
but  “granting  your  request  at  this  time 
may  disrupt  the  good  order  and  security 
of  this  institution.” 

Silverstein  hasn’t  been  granted  a face- 
to-face  with  any  journalist  for  more  than  a 
decade.  But  further  inquiry  revealed  that 
Wiley  wasn’t  turning  us  down  because  of 
who  the  subject  was;  prison  spokesman 
Isidro  Garcia  acknowledged  that  the  cited 
security  concerns  applied  to  any  interview 
with  any  prisoner. 

So  when  was  the  last  time  ADX  al- 
lowed a prisoner  to  be  interviewed?  Garcia 
said  he  wasn’t  authorized  to  release  that 
information. 

After  months  of  Freedom  of  Infor- 
mation Act  requests  and  side  battles,  the 
answer  finally  arrived.  There  have  been 
exactly  100  media  requests  to  visit  ADX 
since  2002,  and  Wiley  and  his  predeces- 
sors have  denied  every  single  one.  In  fact, 
one  of  the  last  interviews  to  be  conducted 
inside  the  supermax  before  the  total  media 
ban  was  Westward's  visit  with  La  Quica  in 
2001,  four  months  before  the  September 
1 1 attacks. 

In  23  cases,  the  reason  cited  for  the 
denial  was  that  the  prisoner  declined  to 
be  interviewed.  Another  eighteen  were 
turned  down  because  the  prisoner  in 
question  is  subject  to  special  admin- 
istrative measures  (SAMs),  including 
a ban  on  all  media  contact.  (The  BOP 
blacked  out  the  names  of  the  prisoners 
out  of  privacy  concerns,  but  virtually 
all  SAMs  prisoners  are  convicted  guer- 
rillas.) Three  were  rejected  because 
the  requests  came  from  academics  or 
free-lancers  who  aren’t  considered 
legitimate  journalists  by  the  BOP.  But 
more  than  50  percent  of  the  denials 
cited  unspecified  “security  concerns”  — 
because,  well,  any  visit  by  any  outsider 
could,  in  theory,  disrupt  the  good  order 
and  security  of  the  government’s  most 
insecure  supermax. 

CNN,  the  Washington  Post,  60  Min- 
utes, Newsday  — they  were  all  turned 
down  flat.  So  was  the  tabloid  press,  both 
foreign  and  domestic,  from  America’s 
Most  Wanted  to  American  Gangsters  to 
some  dubious  offshoots  of  the  BBC  and 


the  Tokyo  Broadcasting  System.  Well- 
known  authors  of  books  on  terrorism, 
including  Peter  Lance  and  Lawrence 
Wright,  were  barred  from  interviewing 
prisoners  with  ties  to  radical  Islam.  Even 
the  Canon  City  Record,  practically  the 
prison’s  hometown  newspaper,  couldn’t 
get  in  the  door. 

Journalists  who  simply  wanted  a tour 
of  the  place,  free  of  any  contact  with  pris- 
oners, fared  no  better.  Fast  Food  Nation 
author  Eric  Schlosser,  who’s  been  work- 
ing on  a book  about  the  American  prison 
system  for  several  years,  sent  a plaintive 
three-page  letter  to  the  warden  in  2004, 
offering  to  let  prison  officials  review  “any 
physical  description  of  the  facility  and 
its  staff  that  I write”  before  publication. 
No  dice. 

“I  think  ADX  Florence  may  be 
America’s  most  important  prison,” 
Schlosser  wrote.  “Denying  me  access  to 
ADX  Florence  will  not  prevent  me  from 
writing  about  the  facility.  It  will  only 
make  it  harder  for  me  to  give  a fully  ac- 
curate depiction  of  the  facility’s  aims  and 
practices.” 

Schlosser  was  seeking  what  all  self-re- 
specting journalists  want  — the  ability  to 
see  the  situation  for  themselves.  Without 
any  access  to  the  country’s  most  important 
prison,  reporters  have  been  reduced  to 
repackaging  accounts  from  the  prisoners 
themselves.  Eric  Rudolph,  for  example, 
has  been  a prolific  correspondent  for  pub- 
lications ranging  from  Time  magazine  to 
the  Colorado  Springs  Gazette,  giving  his 
own  take  on  life  inside  “Bomber’s  Row” 
at  ADX.  But  the  view  from  lockdown 
can  be  quite  limited,  and  prisoners  can 
be  punished  if  they  write  too  freely.  They 
are  not  supposed  to  mention  other  prison- 
ers or  provide  physical  details  that  might 
mess  with  the  good  order  and  security  of 
the  institution. 

BOP  policy  states  that  a warden  can 
suspend  all  media  visits  during  “an  insti- 
tutional emergency”  but  provides  no  other 
basis  for  an  ongoing  ban  on  inmate  inter- 
views. Warden  Wiley  refused  a request  for 
an  interview  about  the  five-year  ban  at 
ADX  or  when  it  might  be  lifted. 

This  article  originally  appeared  in  West- 
word.  It  is  reprinted  here  with  permission. 
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South  Carolina  Prisoner  Assaulted  By 
Guards  Awarded  $600,000 


In  May  2007  a South  Carolina  jury 
awarded  $600,000  to  a state  pris- 
oner who  alleged  that  guards  beat  him  and 
sprayed  him  with  mace  in  an  unprovoked 
attack. 

Alonzo  Brinkley,  32,  claimed  in  his 
lawsuit,  filed  in  the  Marlboro  County 
Court  of  Common  Pleas,  that  while 
imprisoned  at  the  Evans  Correctional 
Institution  in  November  2004,  three  mem- 
bers of  the  prison  system’s  “red  team” 
— including  two  sergeants — initiated  an 
unprovoked  attack  against  him. 

The  red  team,  part  of  the  prison’s  rap- 
id response  team,  had  been  dispatched  to 
Evans  that  day  for  added  security.  Intimi- 
dation and  unprovoked  verbal  assaults  are 
common  tactics  among  so-called  “elite” 
guard  units  that  try  to  maintain  order  and 
unquestioned  obedience  by  cultivating  a 
culture  of  fear  and  subservience. 

John  T.  Mobley,  the  attorney  who 
represented  Brinkley,  said  the  guards  beat 
and  maced  him.  “Basically,  he  stated 
that  he  was  in  line  waiting  for  a haircut 
and  they  came  up  and  started  harassing 
him  for  no  reason,” 

Mobley  said.  “They 
said,  ‘Come  with  us,’ 
took  him  off  and 
started  beating  him 
and  punching  him 
and  kicking  him  and 
maced  him.”  Ac- 
cording the  lawsuit, 
the  sergeants  also 
handcuffed  Brin- 
kley and  rammed 
his  head  into  a brick 
wall. 

Brinkley’s  law- 
suit alleged  gross 
negligence  on  the 
prison’s  part  for 
failing  to  properly 
supervise,  train,  and 
instruct  it’s  employ- 
ees and  for  tacitly 
authorizing  a culture 
in  which  prisoners 
are  exposed  to  an 
increased  risk  of 
physical  abuse. 

Two  prisoners 
who  witnessed  the 
incident  testified  at 
trial.  Brinkley  also 


presented  a copy  of  the  record  of  his 
visit  to  the  infirmary  after  the  attack, 
which  he  had  mailed  to  his  mother. 
The  prison  claimed  it  could  not  find 
a record  of  Brinkley’s  infirmary  visit, 
said  Mobley. 

“The  Department  of  Corrections 
disagrees  with  the  verdict,”  said  DOC 
spokesman  Josh  Gelinas.  “We  feel  the 
claim  is  unsubstantiated.” 

Brinkley’s  verdict  came  the  same 
week  a federal  jury  awarded  $510,000  to 
a South  Carolina  prison  warden  who  was 
fired  in  2004.  The  former  warden  had  sued 
two  prison  officials  for  engaging  in  a civil 
conspiracy. 

Brinkley,  who  is  serving  20  years  for 
armed  robbery,  has  since  been  moved  to 
another  prison,  the  Perry  Correctional  In- 
stitution. Mobley,  his  attorney,  is  based  in 
Columbia,  South  Carolina.  See:  Brinkley 
v.  South  Carolina  Department  of  Correc- 
tions, Court  of  Common  Pleas,  4th  Circuit, 
Case  No.  04-CP-34-0407.  P 

Additional  source:  greenvillenews.  com 
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San  Mateo  County,  California,  Settles 
Strip-Search  Suit  for  $1.9  Million 


On  February  5,  2007,  San  Mateo 
County,  California,  agreed  to 
pay  $1.9  million  to  settle  a class  action 
lawsuit  alleging  that  an  estimated  1,200 
women  were  illegally  strip-searched  at  the 
county  jail  between  February  3, 2002,  and 
December  2,  2003. 

Sharon  Gallagher,  lead  plaintiff  in 
the  lawsuit,  claimed  she  was  wrongfully 
strip-searched  at  the  San  Mateo  County 
Jail  after  being  arrested  by  Pacifica  police 
on  a three -year-old  traffic  warrant.  She 
was  again  strip-searched  three  hours  later 
when  she  was  transferred  to  the  San  Ma- 
teo Women’s  Correctional  Center.  Both 
strip-searches  included  a visual  body  cav- 
ity inspection  of  Gallagher’s  genitals. 

Within  six  months,  Gallagher,  36, 
hied  suit  in  the  U.S.  District  Court  for 
the  Northern  District  of  California. 
She  alleged  the  County’s  policy  of  strip- 
searching all  arrestees,  regardless  of  any 
individualized  suspicion,  violated  both 
state  and  federal  law. 

The  U.S.  Supreme  Court  has  held  that 
strip-searches  prior  to  arraignment  are  un- 
lawful unless  there  is  reason  to  believe  the 
arrestee  is  hiding  a weapon  or  other  contra- 
band. Moreover,  strip-searches  are  prohibited 
under  California  law  prior  to  arraignment 
unless  the  person  is  suspected  of  a crime  in- 
volving drugs,  weapons,  or  violence. 

“Nonetheless,  county  jails  have  con- 
tinued to  strip-search  other  people  who 
are  brought  into  custody,”  said  attorney 
Mark  Merin,  who  represented  Gallagher 
in  the  class-action  suit. 

Up  to  1,200  women  are  eligible  to 
receive  $1.15  million  of  the  total  $1.9 
million  settlement.  The  rest  will  be  used 
for  attorney  fees. 

“It  would  be  great  if  we  had  a high 
rate  of  claim  filing  in  this  case,”  Merin 
told  PLN. 

Merin  has  also  recently  been  successful 
in  other  large  strip-search  actions.  More 
than  3,000  juveniles  illegally  strip-searched 
in  Sacramento  County  will  share  more 
than  $4  million.  Another  lawsuit,  this  one 
against  Alameda  County  for  wrongful  strip- 
searches  at  the  Glenn  Dyer  and  Santa  Rita 
jails,  settled  in  May  2007  for  $6.2  million. 

Merin  is  also  in  the  process  of 
getting  class  action  certification  in  a 
lawsuit  against  Contra  Costa  County 
for  strip-searching  persons  booked  with 
non-violent,  non-drug,  and  non-weapons 


related  charges  between  October  20, 2002 
and  June  1,  2003. 

“If  any  of  your  readers  could  be  in 
this  group,  I would  love  to  hear  from 
them,”  Merin  told  PLN.  Fie  can  be 
reached  at  the  Law  Office  of  Mark  E.  Me- 
rin, 2001  P Street,  Suite  100,  Sacramento, 
California,  95814. 


In  June  2006,  CMS,  the  State  of  Wy- 
oming and  a prison  doctor  settled 
a lawsuit  involving  a prisoner  who  had  to 
have  his  lower  right  leg  amputated  follow- 
ing dismally  inadequate  medical  care. 

Salvatore  Lucido  is  a diabetic  former 
state  prisoner  who  was  incarcerated  at  the 
Wyoming  State  Penitentiary  (WSP).  In 
January  2003  he  developed  foot  blisters 
because  WSP  staff  had  refused  to  issue 
him  medical  footwear.  The  blisters  devel- 
oped into  infected,  open-wound  ulcers  the 
following  month.  This  is  a very  dangerous 
condition  for  diabetics,  who  typically  have 
poor  circulation  in  their  feet.  The  prison 
physician,  Dr.  Coyle,  gave  Lucido  inad- 
equate care  for  the  infections,  as  Lucido 
was  required  to  provide  his  own  wound 
care,  was  given  inadequate  amounts  of 
antibiotics,  and  experienced  week-long 
delays  for  trips  to  the  hospital  to  debride 
the  dead,  bacteria-infected  skin. 

Further,  the  self-wound  care  that  Lu- 
cido was  told  to  perform  - including  wet 
compresses  and  wrapping  the  foot  in  an 
elastic  bandage  - most  likely  exacerbated 
his  condition  by  creating  favorable  condi- 
tions for  bacterial  growth.  As  a result  of 
this  medical  maltreatment,  the  infection 
grew  and  eventually  spread  to  the  bones 
in  Lucido’s  foot. 

WSP  and  its  medical  provider,  Cor- 
rectional Medical  Services  (CMS),  even 
tried  to  delay  the  amputation  surgery, 
which  eventually  became  necessary,  un- 
til after  Lucido’s  release  date.  However, 
when  Lucido’s  foot  literally  exploded 
from  the  raging  infection  he  was  finally 
sent  to  the  local  hospital,  Memorial 
Hospital  of  Carbon  County.  At  Memo- 
rial he  was  diagnosed  with  gangrene  but, 
instead  of  amputating,  Dr.  Sridharan, 
the  surgeon  who  treated  Lucido,  merely 


Attorney  Andrew  Charles  Schwartz 
of  Walnut  Creek,  California,  assisted  in 
the  case.  See:  Gallagher  v.  County  of  San 
Mateo , USDC  ND,  Case  No.  C-04-0448- 
SBA.  PI 

Additional  source:  San  Mateo  Daily 
News 


removed  the  dead  flesh. 

Lucido  went  back  and  forth  between 
WSP  and  Memorial  several  times  for  re- 
moval of  dead  tissue,  eventually  exposing 
the  bones  of  his  foot.  Finally  his  release 
date  arrived  and  Lucido  was  sent  to 
Memorial  on  self-pay.  There  he  received 
no  further  surgery  and  his  infection  was 
not  stabilized;  instead,  Memorial  had  the 
prison’s  chaplain  drive  him  to  a homeless 
shelter  in  Casper. 

The  homeless  shelter  refused  to  admit 
him  due  to  his  obvious  serious  medi- 
cal needs.  They  took  him  to  Wyoming 
Medical  Center  where  he  was  admitted, 
underwent  an  emergency  amputation  of 
his  leg  below  the  knee,  and  was  kept  and 
medicated  until  his  infection  was  stabi- 
lized two  weeks  later. 

Lucido  filed  suit  in  federal  district 
court  under  42  U.S.C.  § 1983  and  pendent 
state  law.  The  suit  alleged  that  CMS,  Dr. 
Coyle  and  other  WSP  medical  personnel, 
Wyoming  DOC  officials,  WSP  employees, 
Memorial  and  Dr.  Sridharan  were  delib- 
erately indifferent  to  his  serious  medical 
needs,  committed  medical  negligence 
and  violated  the  EMTALA,  42  U.S.C.  § 
1395dd. 

On  June  9,  13  and  21,  2006,  the  case 
was  settled  with  CMS  for  an  undisclosed 
amount,  with  Dr.  Coyle  for  an  undisclosed 
amount,  and  with  the  State  of  Wyoming 
for  $50,000,  respectively.  Lucido’s  attor- 
ney, John  N.  Robinson  of  Casper,  said 
of  the  confidential  settlement  with  CMS 
and  Dr.  Coyle,  “We  were  very  pleased  with 
the  result.”  See:  Lucido  v.  Correctional 
Medical  Services,  USDC  WY,  Case  No. 
l:04-cv-00132-ABJ.  PI 

Additional  Sources:  Billings  Gazette,  As- 
sociated Press 
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Tenth  Circuit  Upholds  BOP  Guard’s  Abuse  Convictions 


The  Tenth  Circuit  Court  of  Ap- 
peals affirmed  the  convictions 
and  sentences  of  three  former  prison 
guards  for  beating  prisoners  at  the  United 
States  Penitentiary  in  Florence,  Colorado, 
(USP-Florence). 

As  we’ve  previously  reported,  in  1997, 
the  Government  began  a three-year  inves- 
tigation into  allegations  of  widespread 
prisoner  abuse  and  falsification  of  records 
to  cover  up  the  abuse  at  USP-Florence. 

Ten  Bureau  of  Prisons  (BOP)  guards 
were  charged  criminally  in  connection 
with  the  investigation.  Three  pled  guilty 
and  agreed  to  testify  against  the  others. 
All  seven  were  named  in  a ten  count  su- 
perseding indictment.  Count  one  charged 
all  seven  “in  a vast  conspiracy  of  abuse 
and  cover-up,”  in  violation  of  18  U.S.C.  § 
241.  “The  remaining  nine  counts  charged 
certain  defendants  with  excessive  force 
against  individually  named”  prisoners  in 
violation  of  the  Eighth  Amendment  and 
18  U.S.C.  §242. 

“At  trial,  the  Government  sought  to 
establish  a vast  conspiracy  to  abuse  in- 
mates. Thr  oughout  trial,  the  Government 
maintained  a ‘green  light’  theory  in  which 


it  alleged  the  Captain  Terry  Flines  had 
given  the  defendants  the  ‘green  light  to 
take  care  of  business’  with  certain”  Secu- 
rity Housing  Unity  (SHU)  prisoners  “who 
were  aggressive  toward... staff.”  Guards 
“testified  that  they  understood  this  to 
mean  that  they  were  to  abuse  inmates  to 
let  them  know  that  aggression  against 
prison  staff  would  not  be  tolerated.” 
Several  guards  “created  an  atmosphere 
that  not  only  tolerated  abuse...,  but  en- 
couraged it.” 

Following  eight  weeks  of  testimony 
and  two  weeks  of  jury  deliberations,  for- 
mer guards  Mike  LaVallee,  Rod  Schultz 
and  Robert  Verbickas  were  found  guilty. 
The  other  four  defendants  were  acquitted 
on  all  counts.  Schultz  and  Lavallee  were 
sentenced  to  41  months  in  prison  and 
Verbickas  was  sentenced  to  30  months, 
imprisonement. 

Lavallee,  Schultz  and  Verbickas  ap- 
pealed their  convictions  and  sentences, 
asserting  numerous  joint  and  individual 
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claims  of  error.  The  Government  cross- 
appealed  the  guards’  sentences,  asserting 
that  the  district  court  improperly  granted 
downward  departure  sentences.  The 
Tenth  Circuit  Court  of  Appeals  con- 
solidated the  cases  and  affirmed  on  all 
grounds.  No  supervisory  officials  of  the 
BOP  were  ever  charged  or  disciplined  in 
the  case  nor  were  any  ever  questioned 
as  to  why  the  abuse  continued  for  years. 
See:  United  States  v.  Lavallee , 439  F.3d 
670  (10th  Cir  2006).  PI 
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Texas  Parole  Board  Revamps  Urinalysis  Procedures 


The  Texas  Parole  Board  is  replac- 
ing its  old,  error-prone  drug 
testing  procedure  with  a new  method  it 
says  will  reduce  mistakes  and  provide  for 
independent  confirmation  of  positive  test 
results — something  that  has  been  unavail- 
able in  the  past. 

Some  aspects  of  the  testing  procedure 
will  remain  familiar.  As  always,  parolees 
being  tested  for  illicit  drug  use  will  uri- 
nate in  a plastic  specimen  cup  under  the 
watchful  eyes  of  a parole  officer.  What 
will  change,  however,  is  the  technology. 
With  the  new  testing  procedure,  officially 
announced  on  June  22, 2007,  parolees  will 
be  handed  a special,  chemically  coated 
specimen  cup  designed  to  change  color  in 
order  to  quickly  indicate  a result. 

“We  won’t  have  to  have  officers  do- 
ing the  tests  like  they  do  now,”  said  state 
parole  director  Bryan  Collier.  “The 
offenders  will  hold  the  cup,  put  on  the 
lid,  shake  it  and  can  see  the  result  right 
there.” 

Under  the  current  procedure,  which 
has  drawn  criticism  for  producing  false - 
positives  and  possibly  sending  sober 
parolees  back  to  prison,  parole  officers 
collect  the  samples,  which  are  then  tested 
by  other  state  employees  using  special 
machines — a process  that  can  take  days 
or  even  weeks  to  get  a result.  And  in  the 
smaller,  more  remote  offices,  parole  offi- 
cials actually  perform  the  tests  themselves 
using  machines  or  chemically  sensitive 
sticks,  also  called  quick  screening  samples, 
which  are  notorious  for  producing  false - 
positives. 

What’s  more,  the  current  system  in 
most  cases  provides  no  means  of  con- 
firming positive  test  results  through  an 
independent  lab,  the  current  industry 
standard. 

“Samples  are  thrown  away  in  most 
cases  after  the  test  is  run,  so  there’s  no  way 
to  check  for  an  error,”  said  Sean  Buckley, 
a Houston  parole  attorney. 

In  addition,  if  the  test  comes  back 
positive,  “they  just  run  it  through  the 
same  machine  again,”  said  Bill  Habern, 
a Houston  attorney  who  also  specializes 
in  parole  cases.  “That’s  no  independent 
verification,  no  independent  anything.” 

The  new  method  was  approved  after 
a successful  trial  in  the  Temple,  Texas, 
parole  region. 

“We’ve  heard  no  complaints  about 
this  new  test  method,”  said  Collier.  “It 
addresses  the  two  big  issues  we’ve  had 


with  the  current  system:  We  get  the  results 
almost  immediately,  and  we  don’t  have  the 
arguments  over  the  result  because  we  can 
ship  the  sample  off  to  an  independent  lab 
for  verification.” 

Prison  officials  are  also  considering 
the  new  procedure  for  the  tens  of  thou- 
sands of  urinalyses  they  perform  every 


year  on  Texas  prisoners. 

It’s  unknown  how  much  the  new 
tests  will  cost,  but  they  probably  won’t  be 
cheap.  In  2006  the  state  parole  board  spent 
over  $1  million  to  conduct  urinalysis  test- 
ing on  more  than  315,000  parolees.  P 

Source:  Austin  American-Statesman 


GAO  Audit:  Alien  Detention  Facilities 
Suffer  Continuing  Deficiencies 

by  John  E.  Dannenberg 


An  often  overlooked  segment  of 
the  nation’s  prison  population, 
alien  detainees,  was  the  subject  of  a Gov- 
ernment Accountability  Office  (GAO) 
audit  between  May  2006  and  May  2007. 
While  the  largest  problem  noted  was 
limited  access  to  free  telephones  to  call 
attorneys  and  consulates,  numerous  other 
deficiencies  were  found  pervasive. 

The  number  of  illegal  aliens  in  the 
United  States  was  estimated  in  2006  at  12 
million.  The  total  number  per  year  spend- 
ing some  time  in  alien  detention  grew 
to  286,000  by  2006,  with  available  bed 
space  at  around  27,500.  As  of  December 
31,  2006,  27,607  aliens  were  in  detention. 
Immigrations  and  Customs  Enforcement 
(ICE)  budgeted  $953  million  for  deten- 
tion services  for  fiscal  year  2007.  National 
detention  standards  apply  to  the  330  adult 
and  three  family  facilities  used  to  house 
detainees.  The  instant  audit  reviewed  23 
facilities  to  see  how  well  standards  were 
adhered  to,  whether  ICE’s  internal  com- 
pliance reviews  were  effective  and  what 
complaints  surfaced  in  the  outside  world 
regarding  detainees.  Of  35  national  de- 
tention standards,  eight  were  selected  for 
audit.  These  included  telephone  access, 
medical  care,  holding  room  procedures, 
use  of  force,  food  service,  recreation, 
access  to  legal  materials  and  grievance 
procedures. 

The  most  persistent  problem  was  in- 
adequate access  to  pro  bono  telephones, 
which  occurred  at  16  of  the  17  facilities 
that  provide  this  service,  where  attempts  to 
use  the  service  to  make  calls  were  rendered 
ineffective  due  to  technical  deficiencies. 
At  one  facility,  the  list  of  consulate 
phone  numbers  was  six  years  old.  Of  30 
such  numbers  tried,  nine  were  incorrect. 
Although  phone  contractors  reported 
on  outages  in  their  monthly  reports,  ICE 
claimed  that  they  were  unaware  of  any 


problems.  ICE  laid  this  oversight  to  under- 
staffing and  personnel  turnover.  However, 
ICE’s  Detention  Inspection  Worksheet,  an 
internal  review  document,  did  not  cover 
inability  to  complete  phone  calls.  Where 
the  auditors  reported  such  problems  at  16 
facilities,  ICE’s  contractor  reports  showed 
only  five. 

Additionally,  cumbersome  proce- 
dures thwarted  phone  use.  In  some 
facilities,  eight  separate  operations  were 
required  to  be  input  on  the  phones  to 
complete  a connection.  For  many  non 
English  speaking  foreigners  with  little  or 
no  education,  this  often  proved  insur- 
mountable. Even  the  requirement  to  enter 
Alien  Registration  Numbers  caused  con- 
fusion. Indeed,  the  auditors,  when 
following  posted  procedures,  were  fre- 
quently blocked  from  executing  attempted 
calls.  The  overall  success  rate  in  complet- 
ing calls  averaged  around  60%,  with  a low 
of  35%  and  a high  of  73%. 

Other  deficiencies  included  food 
service  (three  facilities),  holding  room 
problems  (three  facilities)  and  use  of 
force  (four  facilities).  Housing  exceeded 
rated  capacity  at  four  of  23  facilities.  The 
internal  grievance  system  revealed  that 
most  complaints  revolved  around  medi- 
cal problems.  In  one  period,  where  409 
grievances  were  received,  only  seven  had 
been  resolved.  The  three  medical  problems 
included  failure  to  conduct  the  14-day 
intake  physical  exam  for  260  detainees  at  a 
San  Diego,  CA  facility,  failure  to  conduct 
intake  medical  screenings  and  the  absence 
of  first-aid  kits. 

Use-of-force  concerns  centered  on  abu- 
sive use  of  dogs  and  Tasers.  (Interestingly, 
the  trademark  “Taser”  was  acknowledged 
as  an  acronym  for  Thomas  A.  Swift  Elec- 
tronic Rifle.)  ICE  rules  prohibit  use  of 
Tasers  on  detainees,  but  some  guards  still 
carried  them.  In  North  Las  Vegas,  guards 
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Los  Angeles  County  Pays  $475,000  In  Jail 
Healthcare  Wrongful  Death 


reported  that,  ICE  rules  notwithstand- 
ing, they  maintained  dogs  and  Tasers  and 
would  use  them  as  needed. 

Food  service  complaints  ranged  from 
unclean  kitchens  to  the  use  of  uncleared 
workers.  Detainees  at  the  Cowlitz  County 
Juvenile  Facility  only  received  one  hot 
meal  per  day. 

ICE  rules  provide  for  five  hours  ac- 
cess to  a law  library  per  week.  18  of  the 
21  facilities  reviewed  for  legal  access  had 
at  least  one  computer  and  legal  software 
as  an  option  to  conduct  research  on  im- 
migration law. 

Overcrowding  resulted  in  triple- 
celling  in  2-man  cells  at  the  San  Diego 
Correctional  Facility.  A dorm  designed  for 
68  female  detainees  housed  110.  Overflow 
“bunks”  were  often  just  mattresses  on  the 
floor. 

Overall,  telephone  access  was  found 
to  be  the  most  glaring  deficiency. 
However,  the  inability  of  detainees  to 
gain  processing  aid  due  to  restricted 
telephonic  communications  might 
ironically  be  aggravating  the  problem 
of  overcrowding.  See:  Alien  Detention 
Standards,  GAO  Report  GAO-09  875 
(July  2007).  The  report  is  available  on 
the  PLN  website.  F! 


Los  Angeles  (LA)  County 
settled  out  a wrongful  death 
claim  brought  by  the  widow  of  a 71- 
year  old  prisoner  who  died  allegedly 
for  want  of  proper  medical  care  in  the 
county  jail. 

On  top  of  the  $475,000  settlement 
payment,  the  county  ran  up  its  own  legal 
expenses  of  $330,227,  for  a total  cost  to 
taxpayers  of  $805,227. 

On  March  11,  2002,  John  Idlet  ar- 
rived at  the  LA  County  Sheriff’s  facility 
in  a wheelchair.  He  had  a long  history 
of  heart  disease  and  had  brought  his 
medications  with  him.  Early  on  March 
28,  he  was  found  on  the  floor  of  his  cell, 
complaining  of  shortness  of  breath.  He 
received  no  medical  care,  even  when 
later  in  the  day  staff  heard  a crackling 
sound  in  his  lungs  and  observed  that 
his  urine  was  dark.  By  10  p.m.,  he  was 
again  on  the  floor,  now  with  low  blood 
pressure  as  well.  He  was  transported  to 
the  hospital  at  1 a.m.,  where  he  died  14 
hours  later. 

His  widow,  Philomine  Long,  brought 


a civil  rights  and  negligence  suit  against 
LA  County.  The  county  won  its  motion 
for  summary  judgment  on  the  ground 
that  the  facts  did  not  support  a claim 
for  deliberate  indifference  or  violation 
of  civil  rights.  On  Long’s  appeal  to  the 
Ninth  Circuit  U.S.  Court  of  Appeals, 
the  lower  court  was  reversed.  ( Long  v. 
County  of  Los  Angeles,  442  F.3d  1178 
(9th  Cir.  2006);  see  PLN,  July,  2007) 
The  appellate  court  held  that  a proper 
claim  had  been  stated  to  proceed  on  a 
legal  theory  of  the  county  maintaining 
policies  that  rose  to  a failure-to-train 
liability. 

Rather  than  take  the  matter  to  an 
expensive  trial,  the  parties  settled  in 
March  2007.  It  is  not  known  what,  if 
any,  resulting  preventive  improvements 
to  emergency  medical  care  have  been 
made  at  the  LA  County  Jail.  The  settle- 
ment is  posted  on  the  PLN  website. 
See:  Long  v.  County  of  Los  Angeles,  LA 
Superior  Court  Case  No.  BC  311762; 
U.S.D.C.  (C.D.  Cal.)  Case  No.  CV  03- 
0531  DDP  P 
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U.S.  Supreme  Court:  Colorado  Prisoner  Alleging  Injury 
From  Suspension  Of  Medical  Treatment  Stated 
Adequate  Claim  To  Preclude  Dismissal 


In  a per  curiam  ruling,  the  U.S.  Su- 
preme Court  held  that  a Colorado 
state  prisoner  seeking  reinstatement  of  his 
Hepatitis-C  medical  treatment  had  stated 
an  adequate  claim  per  Federal  Rules  of 
Civil  Procedure  8(a)(2)  to  preclude  having 
his  case  summarily  dismissed  below. 

Colorado  Department  of  Corrections 
(CDOC)  prisoner  William  Erickson  had 
qualified  under  CDOC  rules  to  receive  a 
one-year  course  of  weekly  Hepatitis-C 
self-injection  treatments  at  the  Limon 
Correctional  Facility.  His  prerequisites  in- 
cluded taking  classes  and  being  drug-free. 
Shortly  after  commencing  his  treatments, 
guards  noticed  that  one  syringe  of  those 
supplied  Erickson  (and  others)  was  miss- 
ing. It  turned  up  in  a common  trash  can, 
apparently  modified  for  illegal  drug  in- 
jection use.  Erickson  was  infracted  and, 
based  upon  CDOC  regulations,  had  his 
Hepatitis-C  treatment  terminated  for  what 
would  be  at  least  18  months:  12  months 
of  maintaining  drug-free  followed  by  six 
months  to  take  the  classes  over.  Erick- 
son denied  using  drugs,  and  grieved  his 
complaint  to  CDOC  that  he  was  suffer- 
ing deliberate  indifference  to  his  serious 
medical  needs,  “endangering  his  life.”  He 
alleged  that  any  delay  “can  cause  irrevers- 
ible damage  to  [his]  liver  and  possible 
death,”  noting  that  other  prisoners  there 
had  died  of  Hepatitis-C. 

Denied  by  CDOC,  he  sued  under  42 
U.S.C.  § 1983  in  the  U.S.  District  Court 
(D.  Colo.).  Erickson  also  filed  a Motion 
for  Expedited  Review  Due  to  Imminent 
Danger,  indicating  that  it  was  undisputed 
that  he  had  the  disease  and  needed  treat- 
ment. The  district  court  dismissed  the 
suit  stating  that  it  failed  to  allege  that 
respondent  doctors  “had  caused  Erickson 
‘substantial  harm.’”  The  Tenth  Circuit 
affirmed,  noting  that  Erickson  had  only 
made  “conclusory  allegations”  regarding 
his  future  harm  from  being  removed  from 
the  program.  See:  Erickson  v.  Pardus,  198 
Fed.Appx.  694,  698  (10th  Cir.  2006).  In 
essence,  the  court  ruled  that  Erickson  had 
a burden  of  alleging  that  as  a result  of 
the  discontinuance  of  treatment,  he  had 
actually  suffered  additional  harm  beyond 
just  having  the  disease. 

The  Supreme  Court  was  incensed 


by  John  E.  Dannenberg 

with  this  radical  departure  from  well- 
recognized  pleading  standards  under 
Rule  8(a)(2),  which  require  only  “a  short 
and  plain  statement  of  the  claim  show- 
ing that  the  pleader  is  entitled  to  relief.” 
Specific  facts  are  not  necessary,  the  Court 
noted.  The  statement  need  only  “give  the 
defendant  fair  notice  of  what  the  ...  claim 
is  and  the  grounds  upon  which  it  rests.” 
Moreover,  at  this  pleading  stage,  the  court 
must  accept  as  true  all  factual  allegations 
contained  in  the  complaint.  The  Supreme 
Court  found  that  Erickson  had  easily 
met  his  Rule  8 burden  by  alleging  that  (1) 
he  had  been  on  the  treatment,  (2)  it  was 
withheld,  (3)  he  still  needed  it  and  (4) 
defendants  were  refusing  to  provide  it. 
Moreover,  Erickson  was  entitled  to  even 
more  deference  under  the  liberal  pleading 


In  November  2006  the  State  of 
Texas  paid  $250,000  to  settle  with 
the  family  of  Charles  Billops,  Jr.,  a teen- 
ager who  died  from  an  undiagnosed  brain 
abscess  caused  by  a sinus  infection  while 
imprisoned  in  2003.  The  settlement  was 
paid  on  behalf  of  the  University  of  Texas 
Medical  Branch  (UTMB),  the  prison’s 
health  care  provider. 

Billops  was  just  17  when  he  was 
sentenced  to  two  years  for  burglary  and 
violating  his  probation  for  auto  theft. 
Upon  his  arrival  at  the  Clemens  Unit  on 
January  21, 2003,  Billops  weighed  a hefty 
190  pounds.  But  by  the  time  he  died  100 
days  later,  the  once-healthy  6 foot,  3 inch 
teen  was  a near-skeletal  138  pounds.  He 
was  never  seen  by  a doctor. 

Billops’  symptoms  began  during  his 
fifth  week  at  the  prison  when  he  com- 
plained of  a sore  throat  and  runny  nose. 
A nurse  recommended  antihistamines  and 
sent  him  back  to  his  cell.  A month  later 
Billops  was  still  suffering  from  the  same 
symptoms  and  had  lost  18  pounds.  The 
nurse  simply  told  him  to  keep  taking  the 
antihistamines. 

Billops  complained  again  on  April 


standards  accorded  pro  se  litigants,  per 
Rule  8(f):  “All  pleadings  shall  be  so  con- 
strued as  to  do  substantial  justice.” 

Accordingly,  the  Tenth  Circuit’s 
dismissal  and  affirmance  was  vacated 
and  the  matter  remanded  back  to  the 
district  court  where  Erickson  still  has 
the  burden  of  prosecuting  his  case.  Jus- 
tice Thomas  dissented,  averring  that  the 
Eighth  Amendment’s  cruel  and  unusual 
punishment  protection  only  applies  to 
mistreatment  in  the  “punishment”  pro- 
cess, i.e.,  floggings  or  torture.  Apparently 
Thomas  believes  that  the  Constitution 
does  not  prohibit  the  sadistic  infliction 
of  pain  or  death  as  long  as  it  is  caused 
by  willful  denial  of  medical  treatment. 
See:  Erickson  v.  Pardus,  127  S.  Ct.  2197 
(2007).  P 


7;  by  then  he  was  experiencing  head- 
aches and  a bloody  nasal  discharge.  A 
physician’s  assistant  prescribed  more 
over-the-counter  antihistamines. 

Over  the  next  few  weeks  his  symptoms 
mounted:  a toothache,  earache,  stuffy 
nose  and  bloody  saliva.  This  time,  without 
examining  Billops,  a physician’s  assistant 
prescribed  eardrops  and  antibiotics. 

In  mid-April  2003,  after  getting  into  a 
fight  with  another  prisoner,  the  now  166- 
pound  Billops  was  placed  in  segregation. 
To  their  credit,  prison  guards  were  more 
concerned  about  Billops’  health  than  the 
medical  staff.  As  his  condition  worsened 
the  guards  grew  concerned,  and  when  he 
fell  in  the  shower  on  April  25  and  couldn’t 
get  up,  they  took  him  to  the  infirmary. 

The  guards  “were  doing  their  job,” 
said  attorney  Steve  DeWolf,  who  repre- 
sented Billops’  father.  “They  were  calling 
the  alarms  out:  ‘There’s  a problem  with 
this  guy.’  And  the  medical  system  turned 
a blind  eye.” 

Medical  staff  performed  an  EKG, 
referred  Billops  to  a psychologist  because 
he  hadn’t  been  eating,  and  sent  him  back 
to  his  cell. 


Texas  Pays  $250,000  for  Lingering 
Death  of  Teen  Prisoner 

by  Michael  Rigby 
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On  April  29  Billops  was  again  taken 
to  the  infirmary  - this  time  by  stretcher 
- after  a guard  grew  concerned  about  his 
appearance  and  incoherent  speech.  A 
physician’s  assistant,  again  without  exam- 
ining him,  ordered  lab  work. 

The  next  day  Billops  could  not  even 
lift  his  head.  He  was  transferred  to  the 
prison  hospital  in  Galveston  where  he 
was  treated  for  dehydration,  and  ordered 
moved  to  one  of  the  prison  system’s  men- 
tal health  units. 


A former  Massachusetts  prison 
guard  accused  of  putting  feces 
in  a prisoner’s  cell  is  entitled  to  workman’s 
compensation  for  emotional  distress,  the 
state  Department  of  Industrial  Accidents 
Reviewing  Board  held  on  June  20,  2007. 

In  March  2002,  high-profile  prisoner 
John  Geoghan,  a former  priest  convicted  of 
sexually  abusing  children,  discovered  feces  in 
his  cell  in  the  protective  custody  unit  of  the 
Massachusetts  Correctional  Institution  in 
Concord.  Geoghan  accused  guard  Cosmo 
Bisazza  of  placing  it  there.  An  internal 
investigation  concluded  that  Geoghan’s  al- 
legations were  unsubstantiated. 

Geoghan  had  good  reason  to  suspect 
Bisazza.  While  imprisoned  at  MCI-Con- 
cord,  Geoghan  received  15  disciplinary 
cases  - more  than  any  other  prisoner 
confined  at  the  facility  during  that  time. 
Eight  of  the  cases  had  been  written  by 
Bisazza,  which  represented  40  percent 
of  all  the  disciplinary  cases  that  Bisazza 
had  issued. 

In  addition,  most  of  the  cases  Bisazza 
wrote  against  Geoghan  were  bogus, 
prompting  disciplinary  hearing  officer 
Sergeant  Sheridan  to  characterize  them 
as  being  minor  in  nature,  bad  reports,  or 
just  “flat  crap.” 

In  April  2003,  as  a result  of  the  re- 
peated disciplinary  actions,  Geoghan  was 
transferred  to  a maximum  security  prison 
in  Shirley,  where  four  months  later  he  was 
brutally  killed  by  another  prisoner.  [See: 
PLN,  Nov.  2004,  p.l] 

Following  Geoghan’s  murder,  prison- 
ers at  MCI-Concord  threatened  to  inform 
the  media  about  Bisazza’s  harassment  of 
Geoghan.  Within  days,  newspaper  articles 
began  reporting  that  unnamed  guards  had 
tortured  Geoghan  while  he  was  impris- 
oned in  Concord  and  had  thrown  feces 
in  his  cell;  later  reports  named  Bisazza  as 
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Four  hours  later,  when  guards  arrived 
at  the  hospital  to  transport  him,  “Offender 
Billops  appeared  to  be  asleep,”  a prison 
report  stated.  A guard  lifted  Billops’  hand 
“and  noticed  that  it  did  not  fall  back  as 
he  let  it  go.” 

Billops  had  been  dead  for  so  long  that 
“he  was  rigid,”  said  DeWolf. 

DeWolf  noted  that  what  happened 
to  Billops  could  easily  happen  again,  de- 
spite the  $250,000  settlement.  “His  death, 
because  of  our  legal  constraints,  will  not 


one  of  the  guards  involved. 

Bisazza  quit  his  job,  claiming  that  the 
negative  publicity  caused  him  emotional 
distress  which  prevented  him  from  sleep- 
ing or  eating,  and  resulted  in  stomach 
pains.  A psychiatrist  testified  that  Bisazza 
suffered  from  post-traumatic  stress  disor- 
der (PTSD). 

In  a case  of  first  impression,  the 
Department  of  Industrial  Accidents 
Reviewing  Board  held  that  Bisazza 
was  entitled  to  workman’s 
compensation  for  his  emo- 
tional injuries  because  the 
alleged  cause  - the  neg- 
ative publicity  about  his 
job  performance  (i.e. , his 
harassment  of  Geoghan 
at  MCI-Concord)  - was  a 
direct  result  of  events  that 
took  place  while  he  was 
working  at  the  prison. 

“If  the  negative  public- 
ity can  be  traced  back  to 
the  actual  workplace,  then 
the  bottom  line  now  is  that 
they’re  going  to  have  a com- 
pensable case,”  said  Louis  C. 
de  Benedictis  of  Boston,  who 
represented  Bisazza. 

It  should  be  noted  that 
prisoners  who  throw  feces 
and  urine  are  often  charged 
with  felony  assault  and  re- 
ceive stiff  sentences  of  up  to 
life  in  prison.  See:  Bisazza 
v.  MCI  Concord , Mass.  Dept, 
of  Industrial  Accidents, 

Board  No.  030300-03.  The 
Board’s  ruling  is  on  the  PLN 
website.  F! 

Additional  source:  badcop- 
news.  com 
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make  a difference.” 

“I  don’t  think  that  UTMB,  a mul- 
timillion-dollar  company,  is  going  to 
change  their  evil  ways  ...  unless  they 
are  sent  a message,”  said  DeWolf.  Dam- 
ages in  the  case  were  capped  at  $300,000 
under  state  law.  See:  Billops  v.  Sandoval 
P.A.C.,  USDC  SD  TX,  Case  No.  4:05- 
cv-00530.  P 

Additional  Source:  Dallas  Morning 
News 
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Massachusetts  Guard  Accused  of  Throwing 
Feces  Entitled  to  Workman’s  Compensation 


$1.6  Million  Settlements  by  PHS  and  Hillsborough  County 
in  Death  of  Baby  Born  in  Florida  Jail 


Inadequate  medical  care  by  Prison 
Health  Services  (PHS)  has  resulted 
in  yet  another  death  and  $1.6  million  in 
settlements  for  the  mother  of  a baby  boy 
who  was  born  over  a cell  toilet  at  Florida’s 
Hillsborough  County  Jail  (HCJ). 

Incarcerated  for  prostitution,  Kim- 
berly Grey  was  also  pregnant.  On  March 
4, 2004,  she  complained  of  labor  pains  to 
PHS  staff  for  twelve  hours.  Despite  her 
pleas  they  left  her  in  a cell  rather  than  send 
her  to  a hospital;  Grey  gave  birth  to  her 
three-months  premature  baby  boy  over  the 
cell’s  toilet.  According  to  an  autopsy,  the 
baby  died  from  a lung  infection. 

Grey  sued  PHS,  HCJ,  the  jail’s  ad- 
ministrator, and  a PHS-employed  doctor 
and  two  nurses.  On  November  27,  2006, 
HCJ  settled  with  Grey.  That  settlement 
amounted  to  $350,000,  of  which  Grey 
kept  $104,000  with  the  remainder  going 
to  attorney  fees,  expert  witnesses  and 
other  costs. 

HCJ  denied  fault  despite  the  settle- 
ment. “We  don’t  feel  Miss  Grey’s  loss  of 
the  baby  was  in  any  way  the  fault  of  the 
Sheriff’s  office  or  our  personnel,”  said 
HCJ  Chief  Deputy  Jose  Docobo.  “But 
we  feel  at  least  procedurally,  some  things 
could  have  been  done  differently.” 

On  April  2, 2007,  the  matter  proceed- 
ed to  trial  against  PHS  and  the  company’s 
employees.  After  two  weeks  of  testimony 
and  while  the  jury  was  in  deliberations, 
PHS  settled  for  $1.25  million. 

“We  had  discussions  of  a settlement 
throughout  trial,”  said  Grey’s  attorney, 
Mike  Trentalange.  “We  were  finally  able 
to  do  that  with  the  imminent  return  of 
the  jury.” 

PHS  had  no  comment  on  why  it  chose 
to  settle  the  case,  said  company  spokes- 
woman Susan  Morganstern.  If  previous 
litigation  detailed  in  past  issues  of  PLN  is 
any  indication,  the  settlement  was  made  in 
accord  with  the  business  model  of  prison 
privatization:  pay  settlements,  which  are 
usually  confidential,  and  avoid  judicial 
findings  of  negligence  and  liability. 

Poor  medical  service  by  PHS  cost 
the  company  its  contract  with  HCJ; 
Armor  Correction  Medical  Services 
took  over  health  care  for  HCJ  prison- 
ers in  October  2005.  PHS  also  lost  its 
contract  with  the  Metro  Jail  in  Nashville 


by  David  M.  Reutter 

in  August  2005  following  the  death  of 
prisoner  Ricky  Douglas  due  to  diabetic 
complications. 

If  the  private  prison  industry’s  busi- 
ness model  holds,  PHS  will  simply  win 
another  contract  vacated  by  a contractor 
that  lost  it  due  to  poor  performance.  The 
prisoners  who  suffer  from  inadequate 


The  Supreme  Court  of  New  Jer- 
sey, incensed  with  the  inhumane 
treatment  of  a state  prisoner  who  was  sys- 
tematically denied  Hepatitis-C  treatment 
for  four  years,  ordered  the  New  Jersey 
Department  of  Corrections  (NJDOC)  to 
enact  regulations  codifying  its  responsibil- 
ity for  prisoners’  healthcare.  The  ruling 
also  mandated  that  NJDOC  promptly 
notify  prisoners  if  they  have  a serious 
medical  problem  requiring  treatment, 
provide  them  with  access  to  their  medical 
records,  and  formulate  procedures  to  cor- 
rect errors  in  prisoners’  medical  files. 

A Trenton,  New  Jersey  state  prisoner 
identified  in  court  pleadings  as  J.D.  A.  was 
told  he  had  Hepatitis-C  when  he  was  in  a 
Pennsylvania  prison.  Upon  his  transfer  to 
NJDOC,  the  state  would  neither  believe 
him  when  he  said  he  had  tested  positive 
nor  administer  new  tests.  When  he  finally 
obtained  another  Hepatitis-C  test  in  2001, 
the  results  (positive)  were  errantly  entered 
into  his  medical  records  by  NJDOC’s 
medical  contractor,  St.  Louis-based  Cor- 
rectional Medical  Services  (CMS),  as 
“negative.”  When  he  tried  to  see  his  lab 
results,  J.D.A.  was  denied  by  NJDOC; 
he  then  turned  to  the  courts.  It  took  four 
years  before  he  was  even  seen,  let  alone 
treated,  for  his  life-threatening  medical 
condition. 

In  2004,  after  J.D.A.  had  learned  that 
his  Hepatitis-C  test  was  indeed  positive, 
he  petitioned  CMS  to  correct  his  medical 
records.  CMS  refused,  stating  that  only 
CMS,  and  not  a prisoner,  may  make 
changes  to  a medical  file  (which  they 
deemed  a “legal  document”).  Moreover, 
the  company  said  that  NJDOC  couldn’t 


medical  treatment  do  not,  of  course, 
have  the  ability  to  pick  and  choose  who 
provides  for  their  health  care  needs. 

See:  Lister,  et  al.  v.  Prison  Phealth 
Services,  USDC  MD  FL,  Case  No.  8:04- 
cv-02663-RAL-TGW.  P 

Sources:  Tampa  Tribune,  The  Tennessean 


do  it  either,  because  “CMS  owned  the 
medical  records.”  J.D.A.  countered  that 
NJDOC  has  a non-delegable  duty  to 
maintain  correct  medical  records.  NJDOC 
argued  that  J.D.A.  should  sue  CMS,  not 
NJDOC.  J.D.A.  solved  that  problem  by 
suing  both  in  the  Appellate  Division;  how- 
ever, that  court  granted  the  defendants’ 
summary  judgment  motion  in  December 
2004,  ordering  CMS  to  only  “consider” 
J.D.A. ’s  complaint. 

J.D.A.  filed  a petition  for  certifica- 
tion to  the  New  Jersey  Supreme  Court  in 
February  2005.  Four  months  later,  when 
the  Court  asked  CMS  if  the  company  had 
corrected  J.D.A. ’s  records,  they  answered 
“no”  but  agreed  to  fix  some  errors  while 
explaining  why  they  would  not  fix  others. 
J.D.A.  supplemented  his  petition,  adding 
new  allegations  of  violations  of  his  rights, 
and  the  Court  granted  certification. 

By  the  time  the  case  reached  the  oral 
argument  stage,  NJDOC  had  conceded 
that  it  did  have  a duty  to  maintain  correct 
health  care  records,  and  stated  that  every 
prisoner  now  had  access  to  his  complete 
medical  file  including  lab  test  results  con- 
ducted by  outside  contractors.  While  the 
Supreme  Court  could  have  mooted  the 
case  based  upon  specific  performance,  it 
chose  not  to  do  so  because  of  the  “laby- 
rinthine history  of  this  case.”  Basically, 
the  Court  found  the  non-acceptance  of 
responsibility  by  both  NJDOC  and  CMS 
so  repugnant  that  it  did  not  trust  them  to 
conduct  themselves  within  constitutional 
guidelines  without  formal  direction. 

Accordingly,  on  Feb.  27,  2007,  the 
New  Jersey  Supreme  Court  reversed  the 
Appellate  Division  and  ordered  NJDOC 
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New  Jersey  Supreme  Court  Orders  DOC  to 
Codify  Prisoner  Healthcare  Responsibilities 

by  John  E.  Danitenberg 
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to  “expeditiously  enact  comprehensive 
rules  and  regulations  codifying  its  obliga- 
tions for  medical  care  and  record  keeping, 
and  the  methods  by  which  they  will  be 


satisfied.”  The  Court  added  the  require- 
ments to  notify  prisoners  of  any  serious 
medical  problems,  and  to  provide  access  to 
medical  records  and  a way  to  correct  such 


records  when  they  contain  inaccuracies. 
See:  J.D.A.  v.  New  Jersey  Department  of 
Corrections,  189  N.J.  413,  915  A.2d  1041 
(N.J.,  2007).  PJ 


Eighth  Circuit  Reverses  Summary  Judgment  Dismissal 
of  Excessive  Force  Claims 


Tt 

V 


Te  Eighth  Circuit  Court  of  Ap- 
peals reversed  a lower  court’s 
grant  of  summary  judgment  to  jail  of- 
ficials on  a detainee’s  excessive  force 
claim. 

Patti  Johnson  and  her  sisters  Laura 
Johnson,  Stacey  Hall  and  Karen  Mitchell 
were  all  confined  in  the  Jasper  County 
Detention  Center  in  Missouri,  on  June 
13, 2003.  Upon  receiving  complaints  that 
the  sisters  were  bullying  other  detainees, 
guards  placed  them  on  lockdown. 

Guard  Matt  Terry  announced  the 
lockdown  order.  The  sisters  were  upset 
and  initially  didn’t  comply,  but  then  re- 
entered their  cell.  Once  in  the  cell,  Laura 
banged  a shampoo  bottle  on  the  desk  and 
threw  toilet  paper  at  the  wall. 

Several  guards  entered  the  cell  and 
moved  toward  Laura,  who  was  at  the 
back  of  the  cell.  Patti  “stepped  in  front 
of  Sergeant  Blaukat  and  asked  him  not 
to  touch  her  sister,  assuring  him  that 
the  cellmates  would  be  able  to  calm  her 
down.  Sergeant  Blaukat  told  Johnson 
to  move  but  she  did  not.”  Terry  tackled 
Patti,  took  her  to  the  floor  and  attempted 
to  handcuff  her.  “He  was  able  to  cuff  one 
of  her  hands  and  struggled  to  get  the 
other  one....  Johnson  tried  to  produce 
her  other  hand  for  cuffing  but  it  was 


caught  underneath  her.  She  could  not 
pull  the  hand  out  because”  guards  Terry, 
Denita  Douglas  and  Melissa  Roughton 
“had  piled  on  top  of  her.” 

Patti  said  he  hand  was  stuck  but 
“Terry  placed  an  Orcutt  Police  Non- 
chaku  (OPN)”  - a nunchuck-like  device 
- “around  her  neck  and  chocked  her, 
twisting  the  device  until  it  broke.”  Patti’s 
head  was  slammed  into  the  floor,  her  hair 
was  pulled  and  Douglas  sprayed  mace  on 
her  face  and  eyes.  She  sustained  bruises 
and  lacerations  on  her  arms,  a broken 
thumb  and  two  black  eyes. 

Patti  and  her  sisters  brought  suit  in 
federal  court,  alleging  excessive  force, 
deliberate  indifference,  and  retaliation. 
All  but  Patti’s  excessive  force  claim  were 
voluntarily  dismissed.  The  district  court 
granted  Defendant’s  summary  judgment 
on  the  excessive  force  claim. 

The  Eighth  Circuit  agreed  with  Patti 
that  the  district  court  erred  in  resolving 
disputed  issues  of  material  fact  in  favor 
of  the  moving  party.  “Instead  of  viewing 
the  contested  facts  in  favor  of  Johnson, 
the  district  court  drew  inferences  in  favor 
of  Terry  and  Douglas,  finding  that  their 
actions  were  done  in  ‘good  faith’  and  were 
‘quite  limited.’” 

Summary  judgment  was  not  proper 


Confidential  Settlement  for  Alabama 
Prisoners  Killed  in  Road  Work  Crew 


because  “in  this  record  there  are  sev- 
eral material  questions  of  fact  about 
whether  Officers  Terry  and  Douglas 
used  excessive  force,”  and  concerning 
Patti’s  Hudson  v.  McMillian,  503  US  1 
(1992)  and  Treats  v.  Morgan,  308  F.3d 
868  (8th  Cir.  2002)  “could  be  weighed  by 
a trier  of  fact  in  favor  of  Johnson  or  the 
officers,  and  a jury  could  find  that  force 
was  applied  to  Johnson  maliciously  and 
sadistically.” 

The  court  noted  that  there  was  no  evi- 
dence of  force  being  used  by  guards  other 
than  Terry  and  Douglas,  so  summary 
judgment  to  the  remaining  defendant’s 
was  proper.  The  court  also  found  that 
summary  judgment  was  appropriate  on 
Johnson’s  Monell  claim  against  the  county. 
See:  Johnson  v.  Blaukat,  453  F.3d  1108  (8th 
Cir.  2006).  PI 


A confidential  settlement  has  been 
reached  in  the  death  of  one  pris- 
oner and  injury  to  another.  The  prisoners, 
John  Nicholas  Shoultz  and  David  McKee, 
were  prisoners  of  the  Alabama  Depart- 
ment of  Corrections. 

They  were  picking  up  trash  in  the 
median  of  Interstate  65  near  County 
Road  20  in  Autousa  County,  Alabama, 
when  Donald  W.  Biester,  70,  left  the  road 
and  struck  Shoultz  and  McKee.  Biester 
drove  several  more  miles  down  the  road 
before  he  was  apprehended  by  police.  The 
day  before,  Biester  had  been  stopped  for 
erratic  driving. 

McKee  was  killed.  Shoultz  suffered 
injuries  to  his  right  arm,  right  elbow, 


right  shoulder,  and  back.  He  may  require 
back  surgery  in  the 
future.  The  Janu- 
ary 4, 2005,  incident 
resulted  in  a fed- 
eral lawsuit,  alleging 
motor  vehicle  negli- 
gence, wantonness 
and/or  recklessness. 

On  February  14, 

2007,  the  confiden- 
tial settlement  was 
reached. 

See:  Shoultz 
v.  Biester,  USDC, 

M.D.Ala.,  Case  No. 

05-592.  PI 
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New  Law  Bars  Hawaii  Prison  Officials  from  Canceling  Visits 


Anew  state  law  prohibits  Hawaii 
prison  officials  from  canceling 
prescheduled  visits  because  of  absentee- 
ism or  guard  shortages,  if  the  visitors 
have  traveled  from  another  island  or  the 
mainland. 

Retired  prison  guard  Kam  Tanaka, 
now  a State  Representative,  sponsored  the 
bill  (HB2595),  which  became  law  July  11, 
2007,  without  Governor  Linda  Lingle’s 
signature. 

“As  a former  prison  guard,  I saw 
firsthand  how  important  family  visitation 
is  for  both  the  inmates  and  the  family 
members,”  Tanaka  said  in  a statement. 
“Families  were  being  denied  visitation, 
sometimes  after  traveling  to  another  is- 


land to  visit  an  inmate,  causing  a financial 
and  emotional  burden. 

According  to  Tanaka,  the  rate  of 
cancelled  visits  at  the  Wailuku  jail  was  as 
high  as  30  percent. 

The  new  law  applies  to  “special  visits,” 
which  include  visitors  who  travel  from 
another  island  or  from  the  mainland  for 
weekday  visits  during  regular  business 
hours  from  7:30  a.m.  to  4 p.m.,  said 
acting  Maui  Community  Correctional 
Center  Warden  Alan  Nouchi.  He  said 
weekend  visits  will  still  be  subject  to  staff 
availability. 

“The  importance  of  this  bill  is  that  it 
protects  the  rights  of  families  and  inmates 
to  maintain  contact,  which  I believe  helps 


in  the  rehabilitation  process,”  Tanaka 
said. 

Because  maintaining  family  ties  is 
so  important  to  the  rehabilitation  effort, 
it’s  tragic  that  many  states,  including 
large  ones  such  as  California  and  Texas 
where  prisoners  are  routinely  imprisoned 
several  hundred  miles  from  home,  still 
regularly  cancel  visitation  due  to  staff 
shortages. 

Unaddressed  by  the  bill  is  the  fact  that 
thousands  of  Hawaiian  prisoners  have 
been  shipped  to  private  prisons  in  Okla- 
homa and  Arizona  where  few  if  any  can 
receive  visits  from  friends  and  family.  P^ 

Additional  source:  mauinews.com 


$100  Million  In  Restitution  Fines  Collected  From 
California  Prisoners  Since  1992 


In  an  April  26, 2007  speech  at  the  Na- 
tional Crime  Victims'  Rights  Week  in 
southern  California,  Governor  Schwarzeneg- 
ger announced  that  over  $100  million  had 
been  collected  from  prisoners  since  1992  in 
the  form  of  court-ordered  restitution  fines. 
“If  you  commit  the  crime,  you  pay  the  debt. 
...In  California,  it  is  the  victims’  constitu- 
tional right  to  recover  financial  damages 
caused  by  a criminal, ...  [including]  medical 
bills  and  loss  of  wages,”  he  said. 

One  paralyzed  shooting  victim  re- 
counted how  the  state  victims’  fund  had 
paid  him  $69,000  for  medical  care  as  well 
as  for  ramps  and  widened  doors  in  his 
home  to  accommodate  the  wheelchair 
he  needed. 

Although  incarcerated  prisoners  have 
55%  deducted  from  all  funds  they  earn  or 
are  sent  to  them  in  prison  [except  family 
visit  expenses  up  to  $70],  parolees  are  not 
dunned.  [But  a California  law  prohibits 
parolees  from  leaving  the  state  if  they  have 
a restitution  balance  owing.]  However, 
Schwarzenegger  announced  that  beginning 
in  May  2007,  California’s  parole  agents 
and  the  Franchise  Tax  Board  will  hound 
parolees  who  haven’t  paid  their  fines.  Thus, 
tax  refunds  will  first  go  to  the  victims’  fund, 
not  the  tax-paying  parolee. 

While  these  actions  may  well  collect 
restitution  balances  owing,  they  may  also 
backfire.  Parolees’  ability  to  survive  finan- 
cially is  tenuous  enough  without  having  their 
legitimately  earned  meager  wages  attached 
without  notice.  The  predictable  result  is 
that  they  will  be  driven  to  the  underground 


economy  to  survive,  where  they  deal  in  cash 
and  avoid  the  tax  man.  If  caught  in  such  il- 
legal activity,  they  may  well  have  their  parole 
violated,  costing  the  taxpayers  $62,000  per 
year  in  re-incarceration  costs.  Arbitrarily 


The  California  Court  of  Appeal, 
District  4,  held  that  a probation 
condition  requiring  informing  a probation  of- 
ficer of  any  pets  in  the  probationer’s  residence 
was  invalid  because  it  was  overbroad. 

Reyes  Quintero  pled  guilty  to  metham- 
phetamine  possession  and  was  sentenced  to 
probation.  One  of  the  terms  of  probation 
was  that  Quintero  “keep  the  probation 
officer  informed  of  the  place  of  residence, 
cohabitants  and  pets,  and  give  notice  ... 
twenty-four  (24)  hours  prior  to  any  chang- 
es.” Trial  counsel  objected  to  the  condition 
as  to  pets,  but  the  court  overruled. 

On  appeal  on  the  pet  notification  re- 
striction, the  court  noted  that  Quintero’s 
crime  did  not  involve  pets  and  that  there 
was  thus  no  nexus  between  the  restriction 
and  Quintero’s  criminal  conviction.  The 
state  argued  that  the  probation  officer 
was  entitled  to  know  what  dangerous 
pets  Quintero  might  be  harboring  before 
attempting  a probation  search. 

The  appellate  court  was  unimpressed. 
The  court  relied  upon  People  v.  Lent,  15 
Cal. 3d  481,  486  (1975)  for  the  legal  stan- 
dard for  invalid  probation  conditions:  “A 


collecting  back  fines  from  law-abiding  pa- 
rolees may  thus  prove  to  be  a Pyrrhic  victory 
that  only  a politician  could  savor.  P^ 

Source:  www.nbc4.tv/news. 


condition  of  probation  will  not  be  held 
invalid  unless  it  (1)  has  no  relationship 
to  the  crime  of  which  the  offender  was 
convicted,  (2)  relates  to  conduct  which  is 
not  in  itself  criminal,  and  (3)  requires  or 
forbids  conduct  which  is  not  related  to 
future  criminality.” 

Applying  this  standard,  the  court 
easily  found  that  there  was  no  logical 
connection  between  Quintero’s  (or  a co- 
resident’s) possession  of  a pet  which  could 
lead  to  future  criminality.  Arguably,  “any 
pet”  meant  Quintero  would  have  to  notify 
his  probation  officer  of  the  presence  of 
a goldfish  or  a hamster.  “Stated  another 
way,  the  pet  probation  condition  here  is 
not  reasonably  tailored  to  meet  the  objec- 
tive for  which  it  has  been  imposed.” 

Accordingly,  the  trial  court  was 
ordered  to  strike  the  “any  pet”  restric- 
tion. The  order  was  without  prejudice  to 
entering  a new  restriction  that  pertained 
to  animals  dangerous  to  probation  officers 
when  conducting  a home  search.  See: 
People  v.  Quintero,  49  Cal.Rptr.3d  315 
(Cal.App.  4 Dist.  2006),  ordered  not  to  be 
published , Oct.  25,  2006.  PJ 
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Absence  of  Parole  Revocation  Administrative  Appeal  Process  Entitles 
Prisoner  to  Trial  Court  Determination  of  Custody  Credits 


The  California  Court  of  Appeal, 
Sixth  District,  held  that  when  a 
parolee  both  violated  parole  and  commit- 
ted a new  offense,  and  disputed  his  parole 
revocation  hearing  findings  but  had  no 
administrative  appeals  process  available 
to  challenge  them,  he  was  entitled  to 
have  the  sentencing  court  immediately 
hear  his  revocation  dispute  as  part  of  the 
determination  of  custody  credits  in  his 
sentencing  hearing. 

State  parolee  Morris  Foster  was  ar- 
rested for  and  convicted  of  drug  charges, 
and  sentenced  to  three  years.  Fie  also  was 
charged  with  violating  parole,  and  after 
a Morrissey  hearing,  was  found  guilty. 
However,  he  disputed  the  fact-finding  dur- 
ing the  hearing,  where  he  alleged  he  could 
not  defend  himself  due  to  heavy  Vicodin 
medication  he  was  taking  for  pain. 

At  issue  in  the  trial  court  was  how 
to  calculate  his  pre-sentence  county  jail 
credits.  If  the  parole  violation  findings 
were  defective,  he  would  gain  credits.  The 
trial  judge,  however,  ruled  that  any  chal- 
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lenge  to  the  Morrissey  hearing  findings 
must  first  be  taken  up  in  an  administrative 
appeal;  hence,  he  could  not  grant  Foster 
the  increased  credits. 

The  Court  of  Appeal  disagreed.  Fir  st, 
it  found  that  the  California  parole  author- 
ity had  repealed  its  appeals  process  three 
months  before  Foster’s  arrest.  In  the  absence 
of  any  appeals  process,  Foster  could  scarcely 
be  required  to  exhaust  such  “remedies.”  The 
state  countered  that  Foster’s  remedy  lay  in 
a petition  for  writ  of  habeas  corpus.  The 
appellate  court  found  that  while  that  was 
one  possible  remedy,  it  seemed  a waste  of 
judicial  resources  to  sentence  a prisoner 
in  a court  that  well  knew  of  the  Morrissey 
challenge,  require  him  to  address  another 
court  on  habeas  corpus,  and  then  return  to 
the  sentencing  court  for  relief. 
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Accordingly,  the  Court  of  Appeal  re- 
versed and  remanded  to  the  sentencing  court 
solely  to  reexamine  Foster’s  claimed  entitle- 
ment to  favorable  pre-sentencing  custody 
credits,  including  a review  of  his  disputed 
Morrissey  hearing  findings.  See:  People  v. 
Foster , 46  Cal.Rptr.3d  861  (Cal.App.  6 Dist. 
2006),  review  denied.  Note  that  this  case  was 
ordered  not  to  be  published.  IH 
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California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9 th  Circuit  Court  of  Appeals. 
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BOP  May  Not  Foreclose  Transfer  to  Community  Corrections 
Center  Based  on  Length  of  Remaining  Sentence 


The  Second  Circuit  U.S.  Court 
of  Appeals  has  held  that  federal 
Bureau  of  Prisons  (BOP)  prisoners  seek- 
ing transfers  to  community  correctional 
centers  (CCC)  before  reaching  a point 
when  they  have  the  greater  of  six  months 
or  ten  percent  of  their  terms  remaining 
to  serve,  cannot  be  denied  such  transfers 
solely  because  they  have  not  yet  reached 
that  temporal  milestone. 

Elliot  Levine,  serving  15  months  for 
bank  fraud,  sought  habeas  corpus  relief 
from  the  Sentencing  Act,  18  U.S.C.  §§ 
3621(b)  and  3624(c),  because  the  BOP  had 
interpreted  the  Act  so  as  to  constrain  the 
timing  of  his  transfer  to  a CCC.  Levine 
filed  two  writ  petitions,  one  challeng- 
ing the  former  BOP  regulation  (“2002 
policy”)  and  the  other  taking  on  the  BOP’s 
later  2005  variant.  Whereas  the  2002 
policy  appeared  ambiguous  as  to  when  a 
prisoner  might  be  eligible  for  preferential 
placement  in  a CCC,  the  revised  2005 
policy  removed  all  discretion  from  the 
remaining-time  provision. 

Levine’s  complaint  was  that  while 
the  statute  (§  3621(b))  provided  five 
factors  guiding  such  discretionary 
placement,  the  BOP’s  conflicting  re- 
maining-time provision  (28  C.F.R.  § 
570.21(a))  unlawfully  barred  all  discre- 
tionary consideration. 

First,  the  court  ruled  that  the  con- 
troversy was  not  in  excess  of  the  court’s 
jurisdiction  because  although  Levine 
had  by  then  been  released,  relief  could 
yet  be  obtained  through  reduction  of 
his  three-year  supervised  release  period. 
The  court  further  ruled  that  as  an  attack 
on  the  place,  manner  and  conditions 
of  confinement  (as  distinguished  from 
an  attack  on  the  lawfulness  of  his  sen- 
tence), Levine’s  petition  was  properly 
brought  under  28  U.S.C.  § 2241  rather 
than  § 2255. 

The  court  next  held  that  his  petition 
challenging  the  2002  rule  was  moot  be- 
cause Levine  had  in  fact  been  excluded 
only  by  the  2005  rule.  His  attack  on  the 
latter  rule  was  that  it  ignored  the  statutory 
factors  calling  for  discretionary  individu- 
alized analysis  by  curtailing  transfers  to 
a CCC  based  solely  on  an  arbitrary  time 
limit.  The  district  court  held  that  the  rule 
was  a proper  exercise  of  the  BOP’s  rule- 
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making  authority  and  did  not  implicate 
ex  post  facto  concerns. 

On  appeal,  the  Second  Circuit 
concluded  that  the  controlling  statute 
provided  the  BOP  “may”  place  a prisoner 
where  it  wishes,  so  long  as  it  considers 
the  factors  of  § 3621.  When  the  BOP  is- 
sued § 570.20(a)  to  circumscribe  § 3621 ’s 
discretionary  terms  with  a temporal  bar, 
it  placed  an  illegal  absolute  limitation  on 
Levine’s  right  to  be  considered  for  earlier 
CCC  placement.  Because  § 570.20(a)  was 


The  Second  Circuit  Court  of 
Appeals  has  reversed  a New 
York  federal  district  court’s  dismissal  of 
claims  under  the  Federal  Tort  Claims  Act 
(FTCA),  finding  that  the  court  failed  to 
“liberally”  construe  the  plaintiff  prisoner’s 
submissions  to  be  “interpreted  so  as  to 
raise  the  strongest  arguments  that  they 
suggest.” 

While  held  at  the  Federal  Correc- 
tional Institution  at  Ray  Brook,  New 
York,  prisoner  Ben  Gary  Triestman 
was  assigned  to  share  a cell  with  Gerald 
Harris.  Triestman  was  a first-time,  non- 
violent prisoner.  He  alleged  that  Harris 
“was  known  to  the  Bureau  of  Prisons 
(BOP)  to  be  a violent  criminal  and  a 
sexual  predator.”  On  January  26, 1995,  at 
approximately  4:00  a.m.,  “after  a night  of 
escalating  cajoling,  advances,  and  threats 
to  convince  [Triestman]  to  participate  in 
homosexual  intercourse  and  sodomy,” 
Harris  assaulted  Triestman.  During  the 
assault  Harris  dislocated  Triestman’s 
shoulder  and  burned  his  hand  with  lit 
cigarettes. 

The  BOP  has  a program  state- 
ment that  provides  “signaling  devices 
will  be  available  for  inmate  use  in  all 
locked  housing  units  that  do  not  have 
continuous  staff  coverage.”  Further, 
“inmates  will  not  be  left  unattended  in 
locked  areas  unless  a signaling  device 
is  available  to  them  for  emergencies.” 
Triestman  alleged  that  BOP  “neglected 
its  duty  of  care”  by  failing  to  “adhere 
to  its  own  regulations.”  Specifically,  he 
asserted  that  staff  at  Ray  Brook  “did 


thus  inconsistent  with  § 3621 , it  was  ruled 
an  unlawful  exercise  of  the  BOP’s  rule- 
making  authority. 

The  appellate  court  thus  affirmed 
the  district  court’s  dismissal  of  Levine’s 
petition  challenging  the  2002  rule,  and 
vacated  and  remanded  the  lower  court’s 
dismissal  of  his  second  petition  related  to 
the  BOP’s  2005  policy.  The  Second  Circuit 
declined  to  address  Levine’s  ex  post  facto 
argument.  See:  Levine  v.  Apker , 455  F.3d 
71  (2nd  Cir.  2006).  FJ 


not  provide  either  emergency  signaling 
devices  or  continuous  staffing  in  areas 
where  inmates  were  left  unattended  in 
locked  areas.” 

The  district  court  granted  dismissal 
of  the  case  on  the  ground  that  it  lacked 
jurisdiction,  for  Triestman’s  complaint 
was  barred  by  the  FTCA’s  “discretion- 
ary function”  exception  to  the  federal 
government’s  limited  waiver  of  sovereign 
immunity.  Triestman  appealed. 

The  Second  Circuit  held  that  “special 
solicitude”  should  be  accorded  to  pro  se 
plaintiffs.  As  such,  Triestman’s  claims  not 
only  asserted  a negligent  staffing  policy, 
but  also  a “negligent  guard”  claim  “that 
the  officer  on  duty  when  the  incident 
occurred  failed  to  patrol  or  respond  dili- 
gently to  an  emergency  situation  out  of 
laziness  or  inattentiveness.” 

The  Court  held  Triestman’s  submis- 
sions were  “broad  enough  to  cover”  the 
negligent  guard  theory,  and  the  district 
court  had  failed  to  consider  such  a theory 
when  considering  Triestman’s  complaint. 
While  the  Second  Circuit  did  not  express 
a view  on  the  merits  of  the  claim,  it  held 
the  case  could  not  be  dismissed  at  this 
point. 

Moreover,  the  appellate  court  found 
the  claim  was  so  complex  that  upon 
remand  the  district  court  should  con- 
sider appointing  counsel  to  represent 
Triestman.  The  lower  court’s  order  was 
reversed  and  remanded;  the  case  is  still 
pending.  See:  Triestman  v.  Federal  Bu- 
reau of  Prisons , 470  F.3d  471  (2nd  Cir. 
2006).  ¥* 
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Findings  of  Fact  by  Indiana  Disciplinary  Panel  Not  Entitled  to 
Presumption  of  Correctness  for  Federal  Habeas  Purposes 

by  John  E.  Dannenberg 


Seeking  to  clarify  an  “established 
proposition  frequently  ...  over- 
looked in  litigation  arising  from  Indiana’s 
prison  system,”  the  Seventh  Circuit  U.S. 
Court  of  Appeals  held  that  the  lower 
burden  of  proof  that  attaches  to  prison 
disciplinary  panel  findings  of  fact  is  in- 
sufficient to  “entitle  prison  defendants 
to  the  presumption  of  correctness  that 
28  U.S.C.  § 2254(e)  affords  to  judicial 
findings.”  Stated  another  way,  an  Indiana 
prisoner’s  (personal  knowledge)  affidavit 
in  support  of  his  federal  habeas  corpus 
petition  challenging  a prison  disciplinary 
panel’s  decision  cannot  be  trumped  by  the 
panel’s  findings  of  fact  developed  in  the 
disciplinary  hearing.  Rather,  the  federal 
district  court  must  hold  an  evidentiary 
hearing  to  sort  out  where  the  truth  lies. 

Wabash  Valley  Correctional  Facility 
state  prisoner  Shawn  Johnson  was  charged 
with  preventing  his  cell  from  being  secured 
at  lockup.  The  disciplinary  report  alleged 
that  although  Johnson  had  heard  the 
lockup  warning,  he  blocked  the  door  until 
his  cellmate  could  return.  The  disciplinary 
hearing  panel  relied  upon  this  report,  and 
assessed  Johnson  30  days  of  good-time 
credits.  Because  Indiana  does  not  afford 
state  judicial  review  of  prisoner  disciplin- 
ary convictions,  Johnson’s  sole  remedy  was 
to  seek  habeas  corpus  relief  in  federal  court 
for  his  now-extended  incarceration. 

The  facts  of  the  incident  were  in 
dispute.  Johnson  said  he  had  asked  for  a 
delay  to  prepare  for  the  hearing;  the  panel 
said  he  did  not.  He  said  he  had  sought  tes- 
timony from  guard  Williams  and  a copy  of 
the  unit’s  surveillance  camera  videotape  of 
the  incident  — evidence  that  would  have 
corroborated  Johnson’s  assertion  that  the 
doors  were  closed  without  the  required 
warning,  and  without  hindrance  on  his 
part.  The  panel  countered  that  Johnson 
had  not  sought  to  present  any  evidence. 
As  the  court  astutely  put  it,  “One  side  or 
the  other  has  the  facts  wrong.”  The  court 
added  that  whoever  was  factually  correct 
would  likely  prevail  under  the  law. 

The  Seventh  Circuit  recognized  that 
while  prison  disciplinary  boards  are  entitled 
to  resolve  factual  conflicts  under  the  “some 
evidence”  rule  of  Superintendent  v.  Hill,  472 
U.S.  445  (1985),  they  are  “not  entitled  to 
prevent  the  prisoner  from  offering  material 


evidence.”  And  if  Johnson  was  telling  the 
truth,  they  observed,  “that’s  exactly  what 
this  board  did.”  Accordingly,  the  appellate 
court  ordered  the  U.S.  District  Court  (S.D. 
Ind.)  to  hold  an  evidentiary  hearing  to  de- 
termine what  happened.  The  Seventh 


Circuit  closed  by  chastising  Indiana  law- 
makers: “If  Indiana  wants  federal  courts  to 
treat  its  decisions  with  more  respect,  it  has 
only  to  provide  for  review  in  its  own  courts 
as  an  initial  matter.”  See;  Johnson  v.  Finnan, 
467  F.3d  693  (7th  Cir.  2006).  P 
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"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~ J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls;  PrisonCallsOnline! 
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Unsupported  Penile  Plethysmograph  Testing  as  Condition  of  Release 
Rises  to  Due  Process  Violation,  Creates  Liberty  Interest 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  held  that  arbitrarily 
imposing  a penile  plethysmograph  [elec- 
tromechanical gauge  of  male  sexual 
stimulation]  testing  requirement  as  a 
condition  of  supervised  release  for  a 
sex  offender  violates  due  process  liberty 
interests.  To  enforce  such  a condition, 
a court  must  first  make  an  evidentiary 
determination  that  the  government  has 
met  its  burden  to  accomplish  at  least  one 
factor  for  supervised  release  set  forth  in 
18  U.S.C.  § 3583(d)(1),  which  involves 
no  greater  deprivation  of  liberty  than  is 
reasonably  necessary. 

Matthew  H.  Weber  was  convicted  of 
one  count  of  child  pornography  (18  U.S.C. 
§ 2252A(a)(5)(B))  for  having  hundreds  of 
such  illicit  images  on  his  computer  hard 
drive,  and  was  sentenced  to  27  months 
in  prison  plus  3 years  supervised  release. 
One  of  his  twenty  release  conditions 
was  to  submit  to  risk  assessment  testing, 
including  penile  plethysmograph.  The 
latter  involves  placing  an  electromechani- 
cal clamp  on  the  subject’s  penis  which  is 
monitored  while  subjecting  him  to  sexual 
imagery  stimulation.  Weber’s  objection  to 
this  condition  in  U.S.  District  Court  was 
overruled,  and  he  appealed. 

The  Ninth  Circuit  first  determined 
that  his  appeal  was  immediately  ripe 
even  though  it  was  a condition  to  which 
Weber  had  never  been  actually  subjected, 
because  “a  term  of  supervised  release, 
even  if  contingent,  is  part  and  parcel  of 
the  defendant’s  sentence.” 

The  appellate  court  then  reviewed 
§ 3583  and  concluded  that  its  statutory 
terms  of  supervised  release  “are  permis- 
sible only  if  they  are  reasonably  related  to 
the  goal  of  deterrence,  protection  of  the 
public  or  rehabilitation  of  the  offender.” 
Because  these  terms  are  government- 
imposed,  the  court  next  held  that  the 
burden  of  proof  for  such  conditions  falls 
upon  the  government.  Moreover,  when 
a sentencing  court  sets  such  terms,  and 
the  restrictions  implicate  a particularly 
significant  liberty  interest,  the  court  is 
obliged  to  articulate  on  the  record  its 
reasons  and  the  supporting  evidence  it 
relied  upon. 

Looking  at  penile  plethysmograph 
testing  as  a case  of  first  impression,  the 
appeals  court  found  the  technique  to  be 
an  intrusion  on  one’s  physical  and  mental 


liberty,  probing  both  one’s  genitalia  and 
his  innermost  thoughts;  it  was  also  excep- 
tionally intrusive  in  nature  and  duration 
(often  lasting  several  hours).  Accordingly, 
the  court  held  that  such  testing  rises  to  a 
protectable  liberty  interest. 

Although  there  is  disagreement  as 
to  the  ultimate  value  of  penile  plethys- 
mograph results,  the  Ninth  Circuit  ruled 
that  it  could  not  categorically  say  that 
plethysmograph  testing  could  never  rea- 
sonably promote  one  or  more  of  § 3583 ’s 
stated  goals,  and  therefore  was  not  inher- 
ently inconsistent  with  a releasee’s  liberty 
interests. 

But  while  such  a testing  requirement 
could  be  so  justified,  the  court  held  that 
the  justification  could  never  be  simply 
presumed,  but  must  instead  be  preceded 
by  a thorough  sentencing  court  evalua- 
tion to  determine  that  it  is  “reasonably 
related”  to  “the  nature  and  circumstances 


The  Texas  Court  of  Criminal 
Appeals  has  held  that  a habeas 
corpus  applicant  may  raise  a free-standing 
claim  of  actual  innocence  in  a state  habeas 
corpus  proceeding. 

Randolph  Roy  Sparks,  a Texas  state 
prisoner,  hied  a post-conviction  petition 
for  a writ  of  habeas  corpus  under  Article 
11.07,  Texas  Code  of  Criminal  Proce- 
dure, alleging  he  was  actually  innocent 
of  his  felony  DWI  conviction.  Sparks 
had  pleaded  guilty,  judicially  confessed, 
and  agreed  to  the  stipulation  of  evidence. 
The  indictment  alleged  that  the  DWI  was 
a felony  because  Sparks  had  prior  DWI 
convictions  in  1979  and  1997;  it  further 
alleged  that  Sparks  had  a prior  conviction 
for  aggravated  assault,  further  enhancing 
the  latest  DWI  to  a second-degree  felony. 
Accordingly,  Sparks  was  sentenced  to 
eight  years  in  prison.  He  did  not  hie  a 
direct  appeal. 

“At  the  time  of  Sparks’  offense,  on 
May  5,  2003,  former  Section  49.09(e)  of 
the  Penal  Code  limited  the  use  of  many 
prior  convictions  for  enhancement  pur- 
poses after  ten  years  had  elapsed,”  the 
court  noted.  Thus,  the  1979  DWI  convic- 
tion could  only  be  used  to  enhance  the 
2003  DWI  conviction  if  Sparks  had  been 


of  the  offense  and  the  history  and  char- 
acteristics of  the  defendant,”  and,  of 
course,  serves  to  meet  one  or  more  of 
the  goals  of  § 3583.  Such  a determina- 
tion must  be  based  upon  “on-the-record 
medically-grounded  findings.”  Nothing 
less  can  “justify  the  intrusion  into  a de- 
fendant’s signihcant  liberty  interest  in  his 
own  bodily  integrity.” 

Accordingly,  the  Ninth  Circuit  re- 
versed and  remanded  to  the  district  court 
to  allow  the  government  to  attempt  to 
meet  its  now  considerable  burden.  Judge 
Noonan,  concurring  with  the  panel,  went 
even  further,  flatly  declaring  penile  pl- 
ethysmograph testing  so  Orwellian  as  “to 
be  always  a violation  of  personal  dignity 
of  which  prisoners  are  not  deprived.  ... 
There  is  a line  at  which  the  government 
must  stop.  Penile  plethysmography  testing 
crosses  it.”  See:  United  States  v.  Weber, 
451  F.3d  552  (9th  Cir.  2006).  ^ 


convicted  within  ten  years  following  the 
1979  conviction.  Absent  the  1979  DWI, 
the  2003  DWI  would  not  have  been  a 
felony  and  would  not  have  been  subject 
to  further  enhancement  with  the  prior 
aggravated  assault  conviction.  This  was 
the  issue  raised  in  Sparks’  habeas  corpus 
petition. 

The  Court  of  Criminal  Appeals 
held  that  when  an  appellant  stipulates  to 
evidence,  he  cannot  then  raise  the  state’s 
failure  to  present  the  evidence  to  which  he 
stipulated  as  a ground  of  error  on  direct 
appeal.  However,  the  situation  on  habeas 
corpus  review  is  different.  “On  habeas 
corpus,  the  burden  is  on  the  applicant. 
When  an  applicant  who  has  been  con- 
victed claims  that  he  is  actually  innocent, 
and  proves  it,  he  will  be  relieved  from  the 
restraint  of  the  conviction  even  though  he 
may  have  pleaded  guilty  and  confessed.” 

In  this  case,  Sparks  proved  that  he  was 
not  guilty  of  the  felony  elements  of  the 
offense,  which  the  state  did  not  contest. 
Therefore,  the  judgment  of  guilt  was  set 
aside  and  the  case  returned  to  the  district 
court  for  further  proceedings.  Attorney  Kar- 
en K.  Suggs  of  Dallas  represented  Sparks 
on  habeas  review.  See:  Ex  parte  Sparks,  206 
S.W.3d  680  (Tex.Crim.App.  2006).  FI 
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Mere  Possibility  of  Parole  Insufficient  to  Prevent  Texas 
Prisoners’  Parental  Rights  Termination 

by  Matthew  T.  Clarke 


The  Texas  Supreme  Court  held 
that  the  mere  possibility  of  pa- 
role within  the  two-year  imprisonment 
requirement  of  § 161.001(1)(Q),  Texas 
Family  Code,  was  insufficient  to  prevent 
termination  of  a prisoner’s  parental 
rights. 

William  Keith  M.  is  a Texas  state 
prisoner  and  the  biological  father  of 
FI.R.M.  He  divorced  Stacey  M.,  the  child’s 
biological  mother,  in  2001  and  has  been 
incarcerated  since  January  2002.  In  2004, 
Stacey  married  James  W.  They  filed  a 
petition  to  terminate  William’s  parental 
rights  in  state  district  court.  Texas  Fam- 
ily Code  § 161.001(1)(Q)  provides  for  the 
termination  of  parental  rights  if  the  par- 
ent is  convicted  and  sentenced  to  serve  at 
least  two  years  from  the  date  the  petition 
is  filed  and  is  unable  to  provide  for  his  or 
her  child  during  that  time. 

In  accordance  with  a jury’s  recom- 
mendation, the  judge  entered  an  order 
terminating  William’s  parental  rights. 
William  appealed.  The  court  of  ap- 
peals reversed  the  order,  stating  that 
the  evidence  was  factually  insufficient 
to  prove  a “firm  belief  or  conviction” 
that  William  would  still  be  imprisoned 
or  confined  two  years  after  the  petition 
was  filed.  Stacey  appealed  to  the  Texas 
Supreme  Court. 

The  Supreme  Court  ruled  that  if  the 
mere  possibility  of  parole  was  sufficient  to 
prevent  a jury  from  forming  a firm  belief 
or  conviction  that  a parent  will  remain 
imprisoned  for  at  least  two  years,  termi- 
nation under  subsection  Q would  occur 
only  when  the  parent  has  no  possibility  of 
parole.  This  would  impermissibly  elevate 
the  burden  of  proof  from  clear  and  con- 
vincing evidence  to  beyond  a reasonable 
doubt. 

Thus,  the  court  of  appeals  had  prop- 
erly stated  the  standard  for  review  but 
misapplied  it  when  it  held  that  the  jury 
could  not  reasonably  have  formed  a firm 
belief  that  William  would  not  remain 
imprisoned  for  the  two-year  period,  as 
he  had  testified  that  he  was  eligible  for 
parole,  would  be  reviewed  for  parole 
each  year,  and  was  in  a pre-release  pro- 
gram only  available  to  prisoners  who 
are  within  two  years  of  release.  The 
jury  was  free  to  disregard  William’s 


testimony.  Furthermore,  William  had 
multiple  convictions  and  sentences,  had 
already  been  twice  denied  parole,  and 
had  thirteen  years  remaining  on  one  of 
his  sentences.  Thus,  his  testimony  about 
his  parole  chances  was  little  more  than 
conjecture. 

The  court  rejected  William’s  asser- 
tion that  he  provided  care  for  H.R.M.  by 
leaving  her  with  Stacey.  It  also  rejected 
William’s  assertion  that  his  mother  would 
help  with  the  child’s  care,  because  neither 
William  nor  any  member  of  his  family  had 
helped  with  H.R.M.’s  care  since  she  was 
born.  William  also  claimed  he  was  denied 
effective  assistance  of  counsel.  Applying 
the  Strickland  standard,  the  Supreme 
Court  rejected  that  claim. 

Because  the  Supreme  Court  had  no 
jurisdiction  to  determine  factual  suffi- 
ciency, it  reversed  the  decision  of  the  court 
of  appeals  and  remanded  the  case  for  a 


The  Constitution  of  China  guarantees 
every  citizen  the  right  to  vote  unless 
that  right  has  been  removed  by  law.  In  China’s 
2,700-man  Qingpu  Prison,  723  prisoners  re- 
tained the  right  to  vote  in  the  December  2006, 
election  for  the  people’s  congress  of  Qinpu 
District  in  Shanghai. 

To  facilitate  the  prisoners’ 
voting,  a prison  official  briefed 
the  prisoners  on  the  candidates 
and  proclaimed  that  “every 
elector  must  cherish  the  right 
to  vote  and  vote  for  the  people 
you  support.”  All  723  voted. 

Warden  Wu  Qi  said  that 
preparations  for  the  election 
had  included  raising  aware- 
ness among  prisoners  about 
the  election  and  their  right  to 
vote  in  it,  noting  that  main- 
taining prisoners’  voting  rights 
showed  political  democracy  in 
his  country. 

“They  were  put  it  prison 
because  they  broke  the  law. 

However,  their  legal  rights  are 
still  protected,”  said  Wu. 

While  many  European 
countries,  Canada  and  South 
Africa  allow  prisoners  to  vote, 


review  of  factual  sufficiency  as  to  whether 
William  would  remain  imprisoned  dur- 
ing the  two-year  period  and  whether  he 
could  provide  care  for  H.R.M.  during 
that  time  under  the  proper  standard  of 
review.  See:  In  re  H.R.M. , 209  S.W.3d  105 
(Tex.  2006). 

On  March  8,  2007,  on  remand,  the 
court  of  appeals  found  that  after  weighing 
all  of  the  evidence,  including  William’s 
testimony  regarding  his  expectation  of 
parole,  “the  evidence  is  factually  sufficient 
for  the  jury  to  have  reasonably  formed  a 
firm  belief  that  [William]  would  be  unable 
to  care  for  H.R.M.”  Therefore,  as  there 
was  sufficient  support  for  both  applicable 
requirements  under  § 161.001(1)(Q),  the 
appellate  court  affirmed  the  termination 
of  William’s  parental  rights.  See:  In  re 
H.R.M.,  Texas  Court  of  Appeals-Hous- 
ton,  Case  No.  14-05-0028 1-CV,  2007  WL 
707553.  PI 


only  Maine  and  Vermont  allow  prisoners 
to  vote.  Indeed,  many  states  disenfranchise 
former  prisoners,  parolees  and  probationers 
from  voting.  Ft 

Source:  People’s  Daily 


Letters  from  the  Pen,  the  200- 
page  journal  of  a man  locked  up  for 
five  years  in  federal  prison  for  crimes 
he  committed.  Dale  McCurry  spent  his 
precious  free  time  writing  in  longhand 
about  his  life  in  prison,  from  tats  to 
trannies,  and  Martha  Stewart  to 
Mahatma  Gandhi.  Laugh,  cry,  cheer 
and  be  moved  by  what  prison  did  to 
and  for  a man. 

$14.95  plus  $4  s/h 
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Many  Chinese  Prisoners  Retain  Right  to  Vote 
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Ohio  Juvenile  Wards  Entitled  to  Attorneys  to  Pursue  1983  Actions 


In  an  important  denial-of-access- 
to-the-courts  ruling,  a U.S.  District 
Court  (S.D.  Ohio)  held  that  a juvenile 
ward  who  was  denied  access  to  the  courts 
after  suffering  injury  from  an  Ohio 
Department  of  Youth  Services  (ODYS) 
guard  was  entitled  to  a state-provided  at- 
torney to  pursue  a 42  U.S.C.  § 1983  civil 
rights  complaint  for  damages  devolving 
from  the  denial-of-access.  This  ruling 
expands  a prior  Sixth  Circuit  ruling  that 
had  entitled  similarly-situated  Tennessee 
juvenile  wards  to  attorneys  (See:  John  L.  v. 
Adams,  969  F.2d  228  (6th  Cir.  1992)). 

In  July  2004,  a juvenile  identified  as 
“S.P.”  and  three  others  filed  a § 1983  com- 
plaint alleging  that  as  ODYS  wards,  they 
were  entitled  to  attorneys  to  pursue  con- 
ditions-of-confinement  suits.  Defendant 
ODYS  challenged  their  standing  to  bring 
such  an  action.  Separately,  another  juve- 
nile, T.M.,  claimed  to  have  been  injured 
in  a brutal  assault  by  a guard.  He  asked 
in  an  ODYS  grievance  for  an  attorney  to 
represent  him,  alleging  that  he  wanted  to 
take  the  issue  “to  court.” 

In  considering  the  defendants’  third 
motion  for  summary  judgment,  the  dis- 
trict court  first  addressed  the  threshold 
issue  of  standing,  relying  upon  Chris- 
topher v.  Harbury,  536  U.S.  403  (2002), 
which  distinguished  “forward-looking” 
claims  [present  issues  frustrated  by  official 
action]  from  “backward-looking”  claims 
[issues  not  triable  because  a remedy  is  no 
longer  available]. 

As  to  forward-looking  claims,  T.M. 
passed  a standing-test  because  at  the  time 
he  was  denied  access  to  the  courts,  he  was 
prevented  from  bringing  his  assault  claim. 
The  court  ruled  that  T.M.  also  met  the 
standing  requirements  of  actual  injury 
and  non-frivolousness. 

As  to  T.M.’s  “backward-looking” 
claim  that  he  was  denied  adequate  medi- 
cal treatment,  the  court  found  he  did  not 
have  standing  because  he  admitted  he  did 
receive  “some”  medical  care,  and  thus  had 
not  alleged  sufficient  facts  to  defeat  defen- 
dants’ summary  judgment  motion  which 
attested  that  he  had  received  “adequate” 
medical  care.  The  next  backward-looking 
claim,  unconstitutional  conditions  of  con- 
finement, turned  first  on  whether  T.M.’s 
claims  were  non-frivolous,  which  the  court 
determined  they  were.  Next,  T.M.  stated 
adequate  facts  to  maintain  standing  as  to 


by  John  E.  Dannenberg 

actual  injury.  However,  before  the  court 
ruled,  T.M.  was  paroled  and  therefore 
no  remedy  remained  available  in  relation 
to  his  efforts  to  obtain  injunctive  and 
declaratory  relief  to  gain  an  attorney  as 
to  those  claims. 

T.M.  was  then  left  with  another 
hurdle  to  cross  - a mootness  bar.  Since 
he  was  now  no  longer  in  custody,  his 
remaining  claims  would  have  to  survive 
under  one  of  the  two  exception  doctrines 
to  mootness.  Under  the  first  doctrine, 
“capable  of  repetition  yet  evading  review,” 
the  court  ruled  that  because  there  was  no 
“reasonable  expectation”  that  T.M.  would 
come  back  to  ODYS  custody  and  again  be 
denied  access  to  the  courts,  that  exception 
did  not  apply.  However,  under  the  other 
exception  to  mootness,  the  “voluntary 
cessation”  doctrine,  the  court  held  that 
the  plaintiffs  succeeded  in  establishing 
that  their  case  was  “worthy  of  judicial 
intervention.”  Here,  the  defendants  would 
have  the  heavy  burden  of  showing  that 


A Texas  court  of  appeals  acquitted 
a Texas  jail  prisoner  of  criminal 
mischief  charges  for  allegedly  damaging 
jail  furnishings  because  the  state  failed  to 
provide  any  evidence  of  the  value  of  the 
furnishings. 

Jaccob  Aaron  Merwin,  a prisoner  in 
the  Collin  County  Jail,  had  an  alterca- 
tion with  another  prisoner  and  was  given 
twenty-three  hours  of  cell  restriction. 
During  the  restriction,  he  began  yelling 
profanities  and  kicking  the  cell  door.  He 
refused  to  calm  down,  so  he  was  removed 
from  the  cell  and  escorted  to  a barber 
shop.  Five  hours  later,  he  was  removed 
from  the  barber  shop.  An  hour  later, 
damage  to  the  barbershop’s  sink,  towel 
dispenser,  trash  can,  ceiling  tile  track 
and  caulking  was  discovered.  Merwin 
was  charged  with  Class  B misdemeanor 
criminal  mischief. 

At  trail,  Merwin  testified  that  he  was 
under  continuous  observation  the  whole 
time  he  was  in  the  barber  shop,  that  he  did 
no  damage  to  the  barber  shop  and  that 
the  damage  that  was  allegedly  discovered 
an  hour  after  he  was  removed  form  the 
barber  shop  had  been  there  long  before 


there  was  “no  reasonable  expectation  that 
[the  denial  of  access]  will  be  repeated.” 

Finally,  the  defendants  argued  that 
T.M.  had  failed  to  adequately  exhaust  his 
administrative  remedies  as  required  by  the 
Prison  Litigation  Reform  Act  (PLRA). 
The  court  found  that  as  a juvenile  prisoner, 
when  T.M.  filed  a grievance  requesting  that 
his  assault  claim  be  resolved  “in  court,” 
he  met  the  PLRA’s  exhaustion  require- 
ments. 

Accordingly,  the  district  court  found 
that  T.M.  had  exhausted  his  administrative 
remedies,  had  standing  to  pursue  his  for- 
ward-looking denial-of-access  claim,  and 
could  challenge  the  defendants’  mootness 
defense  under  the  “voluntary  cessation” 
doctrine.  The  court  therefore  denied  the 
defendants’  motion  for  summary  judg- 
ment and  permitted  the  case  to  proceed. 
The  plaintiff  class  was  represented  by  the 
Children’s  Law  Center  and  the  ACLU. 
See:  J.P.  v.  Taft,  439  F.Supp.2d  793  (S.D. 
Ohio  2006).  P 


the  was  placed  in  the  barber  shop.  After 
the  state  admitted  that  it  had  provided  no 
proof  of  the  value  of  the  furnishings  that 
were  damaged  or  the  cost  of  repairs  made 
to  them,  the  trial  court  found  him  guilt 
of  the  lesser-included  offense  of  Class  C 
misdemeanor  criminal  mischief  and  fined 
him  $250.  Merwin  appealed. 

The  court  of  appeals  found  that 
the  trial  court  could  disbelieve  Merwin’s 
testimony  about  the  damage  having  been 
already  present  even  though  the  state  pre- 
sented no  live  witnesses  at  all  during  the 
trial,  relying  exclusively  on  jail  incident 
reports.  However,  pecuniary  loss  is  an  ele- 
ment of  the  offense  of  criminal  mischief, 
which  is  a Class  B misdemeanor  if  the  dam- 
age is  between  $50  and  $250  and  a Class  C 
misdemeanor  if  the  damage  is  under  $50. 
Because  the  state  failed  to  prove  the  value 
of  the  furnishings  or  the  value  of  the  dam- 
ages, the  state  failed  to  prove  an  element 
of  the  offense.  Therefore,  the  evidence  was 
legally  insufficient  to  support  the  convic- 
tion. The  conviction  was  reversed  and  a 
judgment  of  acquittal  entered.  The  opinion 
is  unpublished.  See:  Merwin  v.  State,  2006 
Tex.  App.  LEXIS  5469.  P 
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Fifth  Circuit  Reverses  Dismissal  of  Mississippi  Retaliation 
For  Letters  to  a Newspaper  Claim 


In  an  unpublished  opinion  the  Fifth 
Circuit  Court  of  Appeals  reversed 
a lower  court’s  dismissal,  for  failure  to 
state  a claim,  of  a prisoner’s  retaliation 
suit  against  one  prison  official,  but  upheld 
the  dismissal  of  claims  against  three  other 
officials. 

On  December  15,  2003,  Mississippi 
prisoner  Clinton  Cressionnie  used  the 
personal  identification  number  (PIN)  of 
fellow  prisoner  Patrick  Presley  to  call  his 
sister.  That  same  night,  Presley  commit- 
ted suicide. 

Two  days  later,  Department  of  Cor- 
rections (DOC)  investigator  Jeffery 
Hample  questioned  Cressionnie  about 
Presley’s  suicide.  Cressionnie  asked  if  he 
was  going  to  be  issued  a Rule  Violation 
Report  (RVR)  for  using  Presley’s  PIN. 
Hample  did  not  say  whether  he  would  hie 
an  RVR  or  not.  Under  DOC  procedures, 
Hample  had  24  hours  to  issue  an  RVR  but 
failed  to  do  so. 

On  December  30,  2003,  Cressionnie 
mailed  letters  to  Presley’s  mother  and  wife 
and  their  attorney,  claiming  Presley  had 
committed  suicide  because  of  a new  pris- 
oner classification  system  that  required 
Presley’s  extended  isolation. 

On  December  31,  2003,  a local 
newspaper  quoted  DOC  Commissioner 
Christopher  Epps  as  saying  prison  officials 
had  no  role  in  Presley’s  suicide,  which  was 
due  to  a “Dear  John”  letter  he’d  recently  re- 
ceived from  his  wife.  Another  article  about 
Presley’s  suicide  ran  on  January  12,  2004 
that  included  “references  to  statements  by, 
and  quotes  from,  an  anonymous  inmate . . . 
that  blamed  the  suicide  on  the  new  prisoner 
classification  system.” 

On  January  20,  2004,  Hample  issued 
Cressionnie  an  RVR  for  unauthorized 
use  of  telephone  privileges.  Cressionnie 
requested  that  Hample  appear  as  a wit- 
ness at  his  disciplinary  hearing.  “Hample 
refused  to  give  a statement  ...  because 
of  the  sensitive  nature  of  his  discussion 
with  Cressionnie,”  but  agreed  to  appear 
at  the  hearing.  However,  fellow  DOC 
investigator  Marvin  Overstreet  appeared 
in  Hample ’s  place. 

Hearings  Officer  Patty  Legg  rejected 
Cressionnie’s  argument  that  the  RVR  was 
issued  in  retaliation  for  his  statements 
appearing  in  the  local  newspaper.  Legg 
found  Cressionnie  guilty,  and  he  was 
placed  in  isolation.  A guard  later  told 
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him  that  the  Hearings  Officer  had  been 
ordered  to  find  him  guilty. 

Cressionnie  brought  suit  in  federal 
court  against  Hample,  Overstreet,  Legg 
and  Epps,  alleging  that  the  RVR  and 
guilty  Ending  were  in  retaliation  for  Cres- 
sionnie sending  letters  to  Presley’s  family 
and  attorney  that  criticized  the  DOC. 
Prior  to  service  being  issued,  the  district 
court  dismissed  Cressionnie’s  complaint 
under  28  U.S.C.  § 191 5(e)(2)(B)(ii)  for 
failure  to  state  a claim. 

On  appeal,  the  Fifth  Circuit  upheld 
dismissal  of  the  action  against  Epps,  Ending 
that  Cressionnie’s  mere  “personal  belief”  of 
Epps’  involvement  was  insufficient  to  state 
a retaliation  claim.  Johnson  v.  Rodriguez, 


On  February  16,  2007,  a North 
Carolina  man  who  spent  nearly 
19.5  years  in  prison  for  a rape  he  didn’t 
commit  settled  with  the  State  and  the  City 
of  Winston-Salem  for  $1,958,454. 

Darryl  Hunt,  a black  man,  was  im- 
prisoned in  1984  for  the  rape  and  murder 
of  Deborah  Sykes,  a young,  white,  female 
reporter.  In  1994  a DNA  test  determined 
that  Hunt’s  DNA  did  not  match  semen 
found  on  the  dead  woman.  Nevertheless, 
Hunt  spent  another  9 years  in  prison  until 
the  State  was  finally  forced  to  release  him 
in  2004  after  the  actual  murderer  con- 
fessed to  the  crime. 

In  his  subse- 
quent lawsuit,  in 
which  he  alleged 
violations  of  his  civil 
rights.  Hunt  claimed 
that  Winston-Sa- 
lem police  failed  to 
properly  investigate 
the  crime,  railroaded 
him  because  of  his 
race,  and  wrongfully 
detained  him  for  an 
additional  9 years. 

The  City  of 
Winston-Salem  ul- 
timately issued  a 
report  in  which  it 
apologized  to  Hunt 
and  admitted  that 
the  actions  of  those 


1 10  F.3d  299,  310  (5th  Cir.  1997).  The  court 
also  upheld  dismissal  of  the  claim  against 
Legg,  finding  that  “Cressionnie  alleged  no 
evidence  from  which  retaliation  could  be 
inferred.”  Woods  v.  Smith,  60  F.3d  1161, 
1165  (5th  Cir.  1995).  The  appellate  court 
further  upheld  dismissal  of  the  claim  against 
Overstreet,  holding  that  “Cressionnie  did 
not  allege  that  Overstreet  took  an  adverse 
act  against  him.” 

The  Fifth  Circuit  reversed  dismissal 
of  the  claim  against  Hample,  however,  rul- 
ing that  Cressionnie’s  allegations  against 
Hample  were  “sufficient  to  state  a valid 
claim  for  retaliation  under  § 1983.”  See: 
Cressionnie  v.  Hample,  184  Fed  Appx.  366 
(5th  Cir.  2006).  PJ 


responsible  for  Hunt’s  wrongful  imprison- 
ment “fell  short  of  the  standards  this  city 
holds  and  espouses.” 

Hunt’s  settlement  included  $358,454 
from  the  State  of  North  Carolina  and 
$1,600,000  from  the  City  of  Winston 
Salem. 

Hunt,  39  at  the  time  of  the  settlement, 
was  represented  by  attorney  S.  Mark  Rabil 
of  Winston-Salem.  See:  Hunt  v.  City  of 
Winston-Salem,  Forsyth  County  Superior 
Court,  Case  No.  Unknown.  P^ 

Source:  The  Carolina  Verdict  Reporter 


CALIFORNIA  LIFER  NEWSLETTER 

A comprehensive  newsletter 
mailed  every  4-8  weeks.  State  and 
federal  cases,  parole  board  news, 
statistics,  legislation  and  articles 
on  prison,  parole  and  correctional 
issues  of  interest  to  inmates  and  their  families. 

CLN  also  provides  services  such  as  copying 
and  forwarding  federal  and  state  cases,  articles 
and  news  and  materials  available  on  the  Internet. 

SUBSCRIPTIONSiPrisoners:  $15  (or  60  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $20. 

CLN , Box  687,  Walnut,  CA  91788 


$19.5  Million  for  19.5  Years  Wrongful 
Imprisonment  in  North  Carolina 


41 


October  2007 


Arizona:  On  September  17, 2007,  Kol- 
lin  Folsom,  24,  and  Roy  Townsend,  37, 
Washington  state  prisoners  imprisoned  at 
the  Corrections  Corporation  of  America 
run  Florence  Correctional  Center  escaped 
from  the  prison  by  overpowering  a guard, 
tying  him  up  and  using  ladders  to  climb 
over  fences  surrounding  the  prison.  Fol- 
som was  captured  later  the  same  day.  As 
this  issue  goes  to  press,  Townsend  remains 
at  large.  Both  men  were  serving  lengthy 
sentences  for  murder. 

Arkansas:  On  September  11,  2007, 
while  awaiting  sentencing  on  child  sex 
charges,  Jerry  Scholes,  attempted  to  es- 
cape from  a Global  Positioning  Satellite 
device  attached  to  his  leg  by  sawing  his 
leg  through  the  calf  down  to  the  bone, 
just  above  the  electronic  bracelet.  Police 
detective  Doroteo  Delacruz  speculated 
that  Scholes  attempted  to  amputate  his 
leg,  rather  than  remove  the  device,  because 
by  doing  so  it  would  not  activate  the 
alarm  on  the  device.  Delacruz  stated  that 
Scholes  had  given  no  reason  to  police  for 
the  attempted  leg  amputation.  Delacruz 
said  emergency  medical  staff  had  found 
Scholes  with  “plastic  zip  ties  on  various 
parts  of  his  body,  including,  I’m  told,  his 
penis.”  Scholes  was  sentenced  to  50  years 
in  prison. 

Arkansas:  On  September  3,  2007, 
Anna  Clark,  55,  a former  psychologist  at 
the  Cummins  Unit  prison  was  sentenced 
to  three  years  in  prison  for  having  sex  with 
prisoner  Dan  Burns,  who  was  under  her 
professional  care.  Clark  had  been  working 
for  the  prison  system  six  weeks  when  she 
was  fired  for  sexually  assaulting  Burns. 
Since  2006  at  least  15  Arkansas  DOC 
employees  have  been  fired  or  charged  for 
sexually  assaulting  the  prisoners  in  their 
care.  Clark  relinquished  her  psychiatry  li- 
cense after  being  fired.  She  had  previously 
been  disciplined,  prior  to  working  for  the 
DOC,  by  the  medical  board  for  “having 
exceeded  rules  regarding  familiarity  with 
patients.” 

Arkansas:  On  September  4,  2007, 
Robert  Smith,  42,  had  gasoline  thrown  on 
him  while  sleeping  in  an  open  dormitory 
and  was  then  set  on  fire.  For  the  past  30 
years,  at  least,  courts  have  criticized  the 
inherent  dangerousness  of  open  barracks 
dormitories  housing  maximum  security 
prisoners. 

Colorado:  On  September  12,  2007, 
Richard  Flarris,  52,  an  employee  of  the 
state  Department  of  Corrections  was  ar- 
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News  in  Brief: 

rested  and  charged  in  Jefferson  County 
with  attempted  sexual  exploitation  of 
a minor.  Prosecutors  claim  Harris  had 
internet  chats  with  undercover  police 
pretending  to  be  under  15  year  old  girls 
and  attempting  to  entice  them  to  send  him 
nude  photos  and  have  sex  with  him. 

Colorado:  On  September  5, 2007, 126 
prisoners  at  the  Pueblo  county  jail  suffered 
from  vomiting  and  diarrhea  due  to  food 
poisoning. 

District  of  Colombia:  On  September 
18,  2007,  Corrections  Corporation  of 
America,  the  largest  private  prison  com- 
pany in  the  world  announced  in  public 
disclosure  forms  filed  with  the  US  senate, 
that  in  the  first  six  months  of  2007  it  had 
spent  $1.3  million  to  lobby  the  federal 
government,  including  the  legislature, 
white  house,  Bureau  of  Indian  Affairs 
and  the  departments  of  Justice,  labor  and 
Homeland  Security.  Given  the  hundreds 
of  millions  of  dollars  of  federal  money 
flowing  to  the  company,  this  appears  to 
be  money  well  spent. 

Florida:  Geo  Corporation,  the  second 
largest  private  prison  company  in  the 
world  announced  on  July  30, 2007,  it  will 
begin  prison  installation  of  the  ORION 
Non  Linear  Junction  Detector,  machines 
which  can  detect  cell  phones  even  when 
the  phones  are  turned  off  or  not  trans- 
mitting or  have  the  battery  removed. 
How  effective  the  technology  is  remains 
to  be  seen. 

Florida:  On  September  12,  2007, 
Cheryl  Lucas,  42,  a guard  at  the  Port 
Orange  jail,  was  sentenced  to  35  years  in 
prison  for  shooting  her  sleeping  husband, 
Michael,  several  times,  killing  him.  The 
shooting  may  have  been  precipitated  by 
her  belief  that  Michael  was  having  an  af- 
fair. Apparently  she  told  neighbors  about 
her  own  affairs. 

Florida:  On  September  2,  2007, 
Charles  Floyd,  a guard  at  the  Broward 
county  jail  as  charged  with  kidnapping 
and  raping  a prisoner  he  was  supposed 
to  transport  to  the  jail.  On  June  13, 2007, 
while  transporting  three  female  prisoners 
to  the  jail  he  left  two  at  the  jail  and  took 
the  third  to  a closed  business  and  then 
raped  her. 

Indiana:  On  June  11,  2007,  Lawrence 
county  police  department  chief  Matron 
Shauna  Hawkins,  32,  was  arrested  and 
charged  with  twice  performing  oral  sex  on 
jail  prisoner  Kevin  Edwards,  32.  Hawkins 
is  the  daughter  in  law  of  sheriff  Kent 
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Hawkins,  whose  wife  Sandy  had  held 
the  matron  position  previously.  The  jail 
matron  is  responsible  for  ordering  food, 
overseeing  the  cleaning  of  the  administra- 
tion part  of  the  jail,  supervising  kitchen 
staff,  etc. 

Jordan:  On  August  29,  2007,  Majid 
Rawashda,  warden  of  the  Swaqa  Cor- 
rectional and  Rehabilitation  Center  was 
fired  after  more  than  100  prisoners  at  the 
high  security  prison  injured  themselves 
with  ceramic  tiles  to  protest  torture  and 
brutality  at  the  prison  on  the  eve  of  a visit 
by  Human  Rights  Watch  investigating 
torture  at  the  prison.  Prison  officials  said 
Rawashda  was  dismissed  for  unspecified 
violations  of  the  police  code. 

Maryland:  In  August,  2007,  Lontona 
Webb,  38,  and  Latoya  James,  24,  guards 
at  the  Central  Intake  and  Booking  Center 
in  Baltimore  were  charged  from  steal- 
ing credit  cards  of  people  arrested  and 
booked  into  the  jail.  The  thievery  came 
to  light  when  public  defender  Nicholas 
Panteleakis,  34,  was  arrested  for  loiter- 
ing (charges  were  later  dropped)  and  he 
noticed  over  $1,000  in  fraudulent  charges 
on  his  credit  card  within  six  hours  of  his 
being  booked  into  the  jail.  Jail  officials 
have  now  installed  video  cameras  in  the 
jail  property  area  to  curtail  further  theft 
by  their  employees. 

Mexico:  On  September  17,  2007, 
prisoners  at  the  Neza  Bordo  prison  ri- 
oted, leaving  four  prisoners  dead.  The 
government  then  sent  in  1 ,200  policemen 
to  restore  control  of  the  prison,  which 
houses  3,800  men,  and  search  for  drugs 
and  weapons. 

Michigan:  On  June  8,  2007,  Ricardo 
Quintero  II,  19,  a work  release  prisoner 
at  the  Muskegon  County  Jail,  died  after 
swallowing  a Fentanyl  patch.  Fentanyl  is 
a form  of  synthetic  morphine  much  more 
powerful  than  morphine.  An  autopsy 
also  found  cocaine,  valium  and  aspirin  in 
Quintero’s  system. 

Michigan:  On  September  17,  2007, 
John  Atchison,  53,  a United  States  At- 
torney from  Florida  was  indicted  in 
federal  court  on  charges  that  he  flew  to 
Michigan  to  have  sex  with  a five  year 
old  girl  who  in  reality  turned  out  to  be 
an  undercover  police  officer  posing  as 
a mother  interested  in  allowing  men  to 
have  sex  with  her  children.  The  US  attor- 
ney’s office  in  Florida  had  no  comment 
on  Atchison’s  arrest. 

Michigan:  On  September  2,  2007 
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the  Cheboygan  county  jail  experienced 
a flu  like  illness  that  sickened  57  of  its  74 
prisoners. 

Oregon:  On  September  2,  2007, 
Tomi  Fowler,  39,  and  her  husband  James 
Fowler,  29,  both  employed  as  guards  at 
the  Snake  River  Correctional  Institution 
were  arrested  and  charged  with  crowing 
marijuana  in  their  home  and  Tomi  was 
also  charged  with  sexually  assaulting  a 
25  year  old  male  prisoner.  She  was  also 
charged  with  bringing  contraband  diet 
pills  into  the  prison. 

Philippines:  On  July  29,  2007,  1,588 
prisoners  in  the  Cebu  Provincial  Deten- 
tion and  Rehabilitation  Center  in  Cebu 
set  a world  record  for  the  most  prisoners 
dancing  simultaneously  in  the  same  place 
to  the  tune  of  Michael  Jackson’s  Thriller. 
The  prison  has  large  synchronized  dance 
routines  on  a regular  basis.  Byron  Garcia, 
a prison  security  consultant  introduced 
the  idea  several  years  ago  and  claims 
prison  security  is  markedly  improved  as 
a result  as  it  keeps  the  prisoners  busy 
and  entertained.  Some  of  the  videos  of 
dancing  prisoners  have  been  uploaded  to 
You  Tube  where  they  have  been  viewed 
millions  of  times. 

South  Carolina:  On  September  1, 
2007,  Ernest  Miller,  24,  a guard  at  the 
Turbeville  Correctional  Center  was 
charged  with  simple  assault  and  battery 
for  punching  a handcuffed  prisoner  on 
May  30,  2007.  He  had  been  a guard  since 
January  2,  2007. 

South  Dakota:  On  September  6, 2007, 
Charles  Crowell,  34,  a former  state  prison 
guard,  pleaded  guilty  to  two  counts  of 
raping  a 14  year  old  California  girl  he  met 
online.  He  also  faces  charges  in  San  Diego 
from  the  incident  as  well. 

Tennessee:  On  September  2,  20007, 
the  badly  overcrowded  women’s  section 
of  the  Hamblen  county  jail  experienced 
an  outbreak  of  lice.  The  jail  has  32  beds 
for  women  but  houses  68,  with  the  ex- 
cess sleeping  in  mats  on  the  floor.  The 
jail  is  licensed  to  house  167  prisoners 
but  houses  over  300  on  an  ongoing 
basis. 

Texas:  On  August  31,  2007,  Joe 
Nathan  Sanders  Jr.,  33,  was  convicted 
of  capital  murder  and  sentenced  to  life 
without  parole  by  a jury  in  Houston  when 
courtroom  deputies  tasered  him.  Sand- 
ers told  his  lawyer  he  wanted  to  hug  his 
mother  as  the  jury  had  rejected  the  death 
penalty  after  convicting  him  of  killing  his 
ex  girlfriend’s  sister  who  was  pregnant 
with  his  child. 
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Notice  of  Appeal  Deemed  Filed  When  Presented  to  Prison  Officials; 

Burden  on  State  to  Refute 


The  Eleventh  Circuit  Court  of  Ap- 
peals has  held  that  a prisoner’s 
notice  of  appeal  is  considered  hied  on  the 
date  it  is  given  to  prison  officials,  and  the 
state  has  the  burden  of  proof  to  demon- 
strate otherwise. 

Alabama  prisoner  Robert  S.  Allen 
filed  a federal  habeas  corpus  petition 
challenging  his  criminal  conviction,  which 
was  denied  by  an  Alabama  federal  district 
court  on  March  17,  2004.  That  Court’s 
docket  reflects  that  the  next  document 
was  hied  a year  later  when  Allen  moved 
to  vacate,  seeking  a belated  appeal. 
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Allen’s  motion  alleged  that  on  March 
28, 2004,  he  gave  an  envelope  with  prepaid 
postage  to  prison  officials  that  contained 
a notice  of  appeal  to  hie  with  the  district 
court.  He  claimed  he  was  entitled  to  the 
benefit  of  the  “prison  mailbox  rule.” 
The  district  court  assumed  Allen  had  timely 
delivered  his  notice  of  appeal  to  prison 
officials.  However,  the  court  held  Allen 
was  ineligible  “to  receive  the  beneht  of  the 
prison  mailbox  rule  because  he  had  failed 
to  act  with  reasonable  diligence  in  following 
up  with  court  officials. ...”  Allen  argued  on 
appeal  that  the  prison  mailbox  rule  does  not 
include  a due  diligence  requirement. 

The  Eleventh  Circuit  agreed  with 
Allen,  holding  that  once  there  has  been 
a Ending  of  fact  that  a timely  notice  of 
appeal  was  delivered  to  the  proper  prison 
authorities  (with  proper  postage  prepaid) 
for  mailing  to  the  district  court,  “there 
is  no  room  ...  for  the  operation  of  due 
diligence.” 

The  district  court’s  order  was  reversed. 


The  appellate  court  noted  that  on  remand, 
“the  burden  of  proof  should  be  placed  upon 
the  state  if  Allen  has  satisfied  the  require- 
ment” of  the  mailbox  rule  by  submitting  a 
declaration  under  penalty  of  perjury  or  a 
notarized  statement  concerning  when  he 
deposited  the  notice  and  provided  prepaid 
first  class  postage.  See:  Allen  v.  Culliver,  471 
F.3d  1196  (11th  Cir.  2006). 

Upon  remand,  the  district  court  held 
that  Allen’s  notice  of  appeal  was  timely 
filed  under  the  prison  mailbox  rule,  but 
denied  his  “request  for  certificate  of  appeal- 
ability  implicit  in  that  notice  of  appeal.” 
See:  Allen  v.  Culliver,  USDC  SD  AL,  Case 
No.  03-0375-WS-M,  2007  WL  779611.  ¥* 

I Roget's  Thesaurus  | 

Can't  think  of  the  right  word?  Let 
| Roget's  help  you!  Over  11,000  words  | 
I listed  alphabetically.  i 

I $5.99  I 

| Available  From  PLN's  Book  Store!  | 

I See  Page  45  for  more  information,  i 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries.  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

; 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
' (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

■ Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
!Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  j; 

: Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  ! 
; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  I 

; of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
j entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi- 

; ness  and  computer  terms.  1033  |__| j; 



Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LN 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must  P 
reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal  P 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  P 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perfonn  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  — 

punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paid  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  I- 
a lawyer’s  qualifications,  and  much  more.  1015  [__1 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  |__1 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  [__1 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 
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6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 


October  2007 


46 


Prison  Legal  News 


Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  'counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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Address:  

City:  State:  Zip: 

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 
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Ferndale,  Ml.  48220 

Phone  - (248)  890-4720  Fax  - (248)  282-0569  Email  - DSHLM@comcast.net 
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Prison  Drinking  Water  and  Wastewater  Pollution 
Threaten  Environmental  Safety  Nationwide 


Aging  infrastructure  concerns  are 
not  limited  to  America’s  high- 
ways, bridges  and  dams.  Today,  crumbling, 
overcrowded  prisons  and  jails  nationwide 
are  bursting  at  the  seams  - literally  — leak- 
ing environmentally  dangerous  effluents 
not  just  inside  prisons,  but  also  into  local 
rivers,  water  tables  and  community  water 
supplies.  Because  prisons  are  inherently 
detested  and  ignored  institutions,  the  hid- 
den menace  of  pollution  from  them  has 
stayed  below  the  radar.  In  this  report,  PLN 
exposes  the  magnitude  and  extent  of  the 
problem  from  data  collected  over  the  past 
several  years  from  seventeen  states. 
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by  John  E.  Dannenberg 
Alabama 

The  Alabama  Department  of  Cor- 
rections (ADOC)  has  been  ignoring 
complaints  of  wastewater  pollution  from 
its  prisons  since  1991.  Back  then,  the  prob- 
lem was  limited  to  leaking  sewage  from  the 
St.  Clair  prison.  Although  the  Alabama 
Legislature  promised  to  provide  the  $2.3 
million  needed  to  build  a new  wastewater 
treatment  plant  that  would  match  St. 
Clair’s  vastly  expanded  population,  no 
money  has  been  appropriated. 

Today,  the  problem  has  grown  state- 
wide and  includes  pollution  from  ADOC’s 
Draper,  Elmore,  Fountain/Holman, 
Limestone  prisons  and  the  Farcquhar 
Cattle  Ranch  and  Red  Eagle  Honor 
Farm.  The  problem  has  drawn  the  ire  of 
the  private  watchdog  group,  Black  War- 
rior Riverkeeper  (BWR)  and  of  the  state 
Attorney  General  (AG),  both  of  whom 
have  filed  lawsuits  against  ADOC.  The 
AG’s  office  claims  ADOC  is  violating  the 
Alabama  Water  Pollution  Control  Act 
(Act)  by  dumping  raw  sewage  into  Little 
Canoe  Creek,  from  which  it  flows  into  the 
Coosa  River.  The  AG  has  demanded  that 
ADOC  fix  the  problems  and  pay  fines  for 
the  damage  they  have  caused.  All  parties 
acknowledge  that  the  problems  stem  from 
ADOC’s  doubling  of  its  population  to 
28,000,  while  the  wastewater  treatment 
facilities  were  designed  for  less  than  half 
that  number. 

The  environmental  damage  is  huge. 
ADOC  is  pumping  extremely  high  levels 
of  toxic  ammonia,  fecal  coliform,  viruses, 
and  parasites  into  local  streams  and  riv- 
ers. When  raw  sewage  hits  clean  water,  it 


sucks  up  the  available  dissolved  oxygen  to 
aid  decomposition.  But  in  so  doing,  it  as- 
phyxiates aquatic  plants  and  animals  that 
depend  on  that  oxygen.  Telltale  disaster 
signs  include  rising  water  temperatures 
and  the  appearance  of  algae  blooms.  The 
pollution  renders  public  waterways  unfit 
for  human  recreation  as  well. 

BWR  notes  in  its  suit  that  Donaldson 
State  Prison  has  committed  1,060  viola- 
tions of  the  Clean  Water  Act  since  1999, 
dumping  raw  sewage  into  Big  Branch  and 
Valley  creeks,  and  thence  into  the  Black 
Warrior  River.  BWR  seeks  fines  for  the 
violations,  which  could  range  from  $100 
to  $25,000  each.  Peak  overflows  were 
documented  at  808,000  gallons  in  just  one 
day,  which  isn’t  surprising  for  a wastewa- 
ter treatment  plant  designed  to  handle 
a maximum  of  270,000  gallons  per  day. 
Donaldson,  designed  to  hold  only  990 
prisoners,  has  1,500  today. 

One  path  to  reformation  was  found 
in  turning  over  wastewater  treatment 
to  privately-run  local  community  water 
treatment  districts.  Donaldson  came  into 
compliance  with  its  wastewater  permit 
after  contracting  with  Alabama  Utility 
Services  in  2005.  Limestone  and  other 
ADOC  prisons  are  now  seeking  privatiza- 
tion solutions. 

California 

Since  2000,  eight  of  California’s  33 
state  prisons  have  been  cited  for  major 
water  pollution  problems.  Folsom  State 
Prison,  originally  built  in  1880  on  1,200 
acres,  was  fined  $700,000  in  2000  for  a 
massive  700,000  gallon  sewage  spill  into 
the  adjacent  American  River.  The  prison 
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Prison  Water  Threats  (cont.) 


is  the  City  of  Folsom’s  largest  client,  con- 
tributing 20%  of  its  sewage  plant’s  input. 
In  2003,  a $20  million  sewage  system 
upgrade  was  undertaken  which  tripled 
the  average  city  user’s  monthly  fee.  But 
Folsom  prison  kept  its  $1,500  monthly 
1973  negotiated  rate,  while  adding  a new 
level  IV  prison.  Now  with  7,100  prisoners 
and  2,800  staff  to  support,  the  system  was 
overloading  the  City’s  processing  capabil- 
ity. The  prison  agreed  in  2003  to  increase 
its  payment  to  $7,500  - but  this  still  only 
amounted  to  2.7%  of  the  sewage  district’s 
income.  Nonetheless,  the  upgraded  city 
facility  has  reduced  sewage  spillages  into 
the  American  River  from  100  per  year 
to  20. 

A separate  water  pollution  source 
from  the  Old  Folsom  prison  is  toxic  waste 
from  the  old  scrap  metal  area,  drum  stor- 
age area,  industrial  manufacturing  area, 
and  the  firing  range.  In  2005, 17,000  cubic 
yards  of  contaminated  soil  were  removed 
to  clean  up  5.5  acres  of  prison  property. 
Nearby  wells  still  show  excessive  levels 
of  contaminants  and  are  unsuitable  for 
drinking  water. 

At  the  California  Men’s  Colony 
state  prison  (CMC)  in  the  parched  city 
of  San  Luis  Obispo,  a World-War  II 
vintage  wastewater  system  spilled  over 

220.000  gallons  of  raw  sewage  in  2004, 
for  which  CMC  was  fined  $600,000  by 
the  regional  water  quality  control  dis- 
trict. This  followed  a city  wide  record  of 
450  documented  spills  in  the  previous 
five  years  - one  quarter  of  which  were 
attributed  to  CMC.  Some  of  the  effluent 
flowed  into  nearby  Morro  Bay,  a protected 
wildlife  sanctuary.  Four  miles  of  replace- 
ment sewer  lines  were  installed  in  a $20 
million  upgrade  in  2005,  but  not  before 

30.000  more  gallons  spewed  into  Chorro 
Creek,  resulting  in  another  $33,000  fine.  A 
prison  spokesman  stated  that  one  problem 
has  been  that  CMC  prisoners  flush  large 
objects,  such  as  blankets,  down  the  toilets. 
The  new  larger  pipes,  coupled  with  limited 
toilet  flushes,  are  expected  to  mitigate  this 
cause  of  sewage  spills.  Ironically,  water 
district  inspectors  flushed  out  one  opera- 
tor at  CMC  for  falsifying  spillage  reports. 
He  went  to  jail. 

Salinas  Valley  State  Prison,  a new 
1996  maximum  security  prison  near  en- 
vironmentally sensitive  Monterey  Bay, 
was  found  in  June  2004  to  have  its  well 
contaminated  by  nitrates  that  were  leach- 


ing in  from  nearby  fertilized  agricultural 
fields.  While  awaiting  a new  water  filtra- 
tion system,  prisoners  were  restricted  to 
just  a few  cups  of  water  per  day  for  all 
purposes,  later  increased  to  64  ounces, 
toilet  flushes  every  three  hours,  and  three- 
minute  showers. 

The  Sierra  Conservation  Center  state 
prison  in  gold-country  Jamestown  had  its 
water  filtration  system  overcome  by  silt 
washed  down  from  unusually  heavy  rains 
in  January  2005.  Water  to  the  prison  was 
cut  by  one-third,  compensated  for  by  no 
showers  for  two  days  and  the  use  of  dis- 
posable food  trays.  Additionally,  laundry 
was  sent  to  other  prisons,  drinking  water 
was  trucked  in,  and  90  portable  toilets 
were  installed. 

In  August  2004,  20  prisoners  at  the 
California  Rehabilitation  Center  in  Norco 
came  down  with  a stomach  illness  traced 
to  the  bacterium  Heliobacter  pylori.  Pris- 
oners blamed  it  on  visibly  brown  water 
coming  from  prison  water  pipes,  but  staff 
denied  that  the  source  of  the  outbreak  was 
the  water,  which  was  tested  twice  weekly. 
They  claimed  it  came  from  poor  prisoner 
personal  hygiene,  since  H.  pylori  is  a com- 
mon organism  that  lives  in  the  gut  of  50% 
of  all  persons. 

But  that  explanation  didn’t  wash 
when  there  was  a Campylobacter  bac- 
terial outbreak  at  the  Deuel  Vocational 
Institution  state  prison  in  Tracy  in  2006, 
which  knocked  379  prisoners  off  their 
feet.  The  spread  was  traced  to  con- 
taminated food  and  water,  according 
to  prison  spokesperson  Terry  Thorn- 
ton. Similar  outbreaks  occurred  at  the 
same  time  in  Mule  Creek  State  Prison 
(106  cases)  and  Valley  State  Prison  for 
Women  (40  cases). 

One  particularly  troublesome  water 
pollutant  is  nitrate  from  fertilizer,  com- 
monly found  when  prisons  are  located 
near  agricultural  areas.  The  California  In- 
stitution for  Men  (CIM)  in  Chino  needed 
a nitrate  filtration  system  to  overcome  de- 
cades of  prior  agricultural  contamination. 
As  a result,  CIM  staff  workers  drank  only 
bottled  water,  but  the  prisoners  had  no 
such  option.  Excessive  nitrate  levels  can  be 
fatally  toxic,  but  are  particularly  troubling 
for  pregnant  women  such  as  at  the  nearby 
California  Institution  for  Women  (CIW) 
state  prison.  There,  prison  officials  spent 
$43,520  per  month  since  2001  on  bottled 
water  and  ice  for  the  female  prisoners, 
pending  completion  of  a $6.5  million 
denitrification  plant. 

Mule  Creek  State  Prison  (MCSP) 
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was  cited  for  excess  chemicals  in  the  lo- 
cal water  table  traced  to  its  dry  cleaning 
plant.  Poisoning  of  local  wells  may  cause 
a shutdown  of  the  dry  cleaning  program, 
where  prisoners  clean  guards’  uniforms. 
Originally  “sold”  to  the  local  community 
as  a 1,700  bed  facility,  MCSP  has  grown 
to  4,383,  with  another  400  beds  slated  for 
the  State’s  2007  prison  expansion  plan. 
Locals  are  furious,  but  can’t  shut  down 
California’s  appetite  for  more  prison 
beds.  The  actual  Mule  Creek  itself,  which 
dries  up  in  the  summers,  has  had  potholes 
of  stinking  sewage  water  perfuming 
the  area  frequently.  After  first  denying 
that  the  prison  was  responsible,  prison 
spokesman  Eric  Reyes  admitted  that 
they  had  spilled  20,000  gallons  into  the 
creek.  The  underlying  problem  lies  in  the 
numbers.  MCSP’s  water  treatment  plant 
was  designed  to  treat  740,000  gallons  of 
sewage,  but  currently  averages  900,000 
gallons.  Julio  Guerra,  manager  of  the 
nearby  city  of  lone’s  wastewater  treatment 
plant,  found  MCSP’s  system  “hopelessly 
overloaded.” 

In  October  2006,  Governor  Schwarz- 
enegger declared  a state  of  emergency 
related  to  prison  overcrowding,  in  which 
he  noted,  among  other  issues,  the  con- 
tamination of  public  lands  from  spilled 
prison  wastewater.  But  all  that  has  come 
from  this  so  far  is  an  interim  plan  to  build 
more  prison  beds  at  existing  prisons  — a 
sure  way  to  exacerbate  wastewater  treat- 
ment plant  overloading. 

The  problem  is  not  confined  to  pris- 
ons. On  October  11, 2007, 400  current  and 
former  Merced  county  jail  employees  filed 
claims  against  the  county  claiming  that 
the  jail’s  water  system  has  unsafe  levels 
of  arsenic  in  it.  The  jail’s  prisoners  are 
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not  included  in  the  claim,  the  first  step 
towards  filing  a lawsuit. 

Florida 

Raw  sewage  from  pipes  underneath 
the  Miami-Dade  County  Jail  has  been 
sickening  prisoners  and  guards  for  years. 
In  April  2006,  two  supervisors  at  the 
47-year-old  pretrial  detention  facility  on 
N.W.  13th  St.  were  taken  to  an  outside 
hospital  emergency  room,  suffering  from 
dizziness,  nausea  and  headaches.  In  the 
preceding  month,  guards  had  to  go  to 
the  jail’s  infirmary  14  times  for  similar 
complaints.  County  inspectors  found  that 
the  air  was  “not  toxic”  - just  unpleasant. 
But  when  the  air-conditioning  fails,  the 
problem  is  magnified. 

The  problem  stems  from  leaking  pipes 
in  a 4 foot  high  crawl  space  underneath 
the  jail.  Remedies  have  been  to  install 
fans  to  ventilate  the  space.  When  the  fail- 
ing pipes  are  repaired,  leaks  just  spring 
up  elsewhere.  To  combat  the  repugnant 
odors,  deodorizing  chemicals  are  used 
to  mask  the  stench.  Until  $47  million  in 
bonds  is  approved  for  jail  upgrades,  the 
problem  will  remain.  Also  remaining  is  the 
possibility  that  raw  sewage  seeping  from 
floor  drains  will  contaminate  the  kitchen, 
a county  task-force  report  warned. 

In  June  2006,  45  prisoners  and  three 
staff  workers  were  felled  by  suspected 
bad  cold  cuts  and  spaghetti  that  came 
from  the  kitchen;  five  were  hospitalized. 
County  health  inspectors  found  improper 
food  storage  temperatures  and  ordered 
the  kitchen  shut.  No  new  illnesses  were 
reported  after  that,  until  November 
2006,  when  22-year-old  Honduran  na- 
tive prisoner  Arlin  Madrid-  Reyes  died 
of  salmonella  poisoning  three  days  after 
being  hospitalized.  “This  is  the  same 
kitchen  where  food  is  prepared  to  feed 
staff,”  said  an  anonymous  county  worker 
[staff  are  prohibited  from  speaking  to 
the  media].  Eighteen  other  prisoners  fell 
ill  at  the  same  time.  The  kitchen  serves 
more  than  17,000  meals  daily  to  the  5,200 
prisoners  - three  times  its  design  capac- 
ity. A health  department  report  noted 
the  sewage  contamination  possibility, 
aggravated  by  the  lack  of  air-  condition- 
ing in  the  food  preparation  and  storage 
areas.  Madrid-  Reyes’  attorney  Michael 
Bloom  is  considering  a lawsuit.  Mean- 
while, in  March  2007,  jail  director  Tim 
Ryan  announced  a clean  up,  consisting 
of  removing  rust  from  refrigerators  and 
doors  and  cleaning  grease-caked  ovens. 
He  admitted  that  Madrid-  Reyes’  death 


served  as  an  “awakening”  to  the  jail’s 
responsibilities  of  ensuring  the  health  of 
prisoners  and  staff. 

Florida’s  Orange  County  jail  is 
connected  to  the  municipal  wastewater 
treatment  facility  via  a five-mile  long 
sewage  pipe.  Lately,  neighbors  have  been 
complaining  of  bad  odors  from  the  facil- 
ity. Some  have  added  air  conditioning  to 
their  homes  to  avoid  the  fumes  that  had 
entered  previously  open  windows.  The 
local  sanitation  engineer  noted  that  al- 
though sewage  volume  has  not  increased, 
temperatures  have,  and  the  effluent  stews 
in  the  long  pipe  before  being  treated.  A 
deodorizer  is  added  from  time  to  time  to 
quash  the  complaints,  but  it  only  masks, 
not  eliminates,  the  noxious  gases. 

Georgia 

In  April  2006,  Fulton  County’s  jail 
was  forced  by  raw  sewage  spills  to  relocate 
female  prisoners  into  already  overcrowded 
sections  of  the  facility,  where  they  either 
slept  on  the  floor  or  were  triple-celled. 
This  occurred  despite  a standing  federal 
court  order  dictating  improvements  to  the 
dilapidated  jail.  But  prisoners  reported 
that  raw  sewage  followed  them,  spewing 
from  floor  drains  and  toilets  even  in  the 
relocation  areas.  “It’s  overflowing  from 
the  top  of  the  toilets  and  water  is  also 
coming  out  the  bottom  of  them,”  reported 
prisoner  Valtriana  Estrada,  adding,  “It 
stinks  like  hell.”  Sheriff  Myron  Freeman 
refused  media  calls  on  the  problem,  but 
his  lawyer  admitted  there  “were  plumbing 
problems.” 

Indeed,  the  problems  began  in  a 
first-tier  cellblock  in  the  north  tower,  and 
continued  on  the  second  tier,  according  to 
an  investigator  for  the  Southern  Center 
for  Human  Rights,  which  is  suing  over 
jail  conditions.  Tempers  climbed  with 
the  leaks,  which  rose  to  the  fourth  tier 
with  ankle-deep  water  containing  feces. 
The  jail’s  response  was  to  cut  off  water 
for  a week,  ending  showers  for  prisoners. 
What  water  later  flowed  from  faucets  was 
brown  and  smelled/tasted  bad.  Southern 
Center  investigator  Mary  Kelly  said  the 
bad  water  was  from  rusting  and  fail- 
ing water  lines,  while  sewage  problems 
stemmed  from  unregulated  fluctuations 
in  water  pressure. 

The  federal  court’s  January  2006 
order  demanded  improvements  and  pro- 
hibited triple-celling  or  sleeping  on  the 
floors.  Jail  officials  failed  to  notify  the 
court  of  their  deviation  from  court  orders. 
The  problem  had  grown  to  265  female 
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prisoners  crowded  into  a second-tier 
cellblock  - 100  more  than  available  bed 
space.  Prisoner  Susan  Withers,  first  moved 
from  a medical  unit,  was  later  moved  five 
times  in  one  week  because  of  feces  float- 
ing out  of  toilets  and  drains.  Half  of  the 
toilets  simply  did  not  work.  And  in  one 
zone,  65  women  prisoners  shared  one 
shower  and  two  toilets.  But  the  showers 
were  clogged,  too,  forcing  prisoners  to 
urinate  in  the  drains  when  they  couldn’t 
get  to  the  toilets.  “The  mood  is  very,  very 
tense,”  said  Withers. 

Sheriff  Freeman  subsequently  wrote 
federal  judge  Marvin  Shoob  that  “prison- 
ers were  never  living  in  or  housed  in”  areas 
flooded  by  sewage.  He  said  that  a problem 
had  been  found  and  repaired,  and  that 
while  repairs  were  being  implemented, 
he  used  “short  term  options”  for  mov- 
ing prisoners  around.  But  in  May  2006, 
jail  records  showed  that  Judge  Shoob’s 
population  cap  order  of  2,250  was  being 
exceeded  by  200  to  300  prisoners.  Nor 
did  Sheriff  Freeman  meet  court-ordered 
staffing  levels.  The  18year-old  jail  was 
designed  to  house  1 ,400  prisoners.  When 
suit  was  brought  in  2003,  there  were  3,000 
prisoners  in  the  jail.  No  wonder  sewage 
was  overflowing. 

Indiana 

In  a 17-page  2007  report  by  the  Indi- 
ana Department  of  Corrections,  serious 
environmental  contamination  problems 
were  identified  in  the  Marion  County 
Community  Corrections  Center.  The 
report  noted  feces  leaking  from  toilets 
into  latrines  and  leaking  water/sewage 
inside  the  building  being  diverted  into 
open  gutters.  Additionally,  there  was  se- 
rious mold  contamination  in  the  heating, 
ventilation  and  air-conditioning  system 
[often  a source  of  Legionnaire’s  Disease]. 
Fecal-oral  contamination  was  promoted 
by  requiring  the  prisoners,  who  had  no 
washer  or  dryer,  to  wash  their  soiled  cloth- 
ing in  restroom  sinks. 

State  Representative  Mike  Murphy, 
R-Indianapolis,  called  the  report  “devas- 
tating” and  something  worthy  of  interest 
to  Human  Rights  Watch.  “In  a normal 
situation,  a health  department  would 
come  in,  shut  this  place  down  immedi- 
ately and  transfer  these  people  to  a safe 
environment,”  he  added.  But  the  irony  of 
his  concern  is  that  apparently,  “devastat- 
ing [ly]  [abjnormal”  health  conditions 
are  tolerable  if  it  is  prisoners  who  are 
impacted. 

Kenneth  Falk,  legal  director  for  the 
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American  Civil  Liberties  Union  (ACLU), 
said  he  had  toured  the  facility  within 
the  past  year  and  was  “appalled.”  “It’s 
absolutely  horrendous.  I certainly  think 
they  violate  the  Constitution.”  ...  “It’s  a 
warehouse  of  human  beings.  It  can’t  be  a 
surprise  to  anyone  who  spends  more  than 
two  minutes  in  that  building  that  there 
are  some  serious  problems,”  said  Falk. 
Marion’s  director  Brian  Barton  was  with 
Falk  then  and  stated  that  he  “was  working 
on”  the  problems. 

Kentucky 

While  most  prison  wastewater 
treatment  failures  stem  from  decaying, 
overloaded  systems,  Kentucky’s  new  $92 
million  federal  Little  Sandy  Correctional 
Complex  had  big  problems  from  the  day  it 
opened  in  2005.  Although  the  local  town 
of  Sandy  Hook  (pop.  1,100)  enjoyed  the 
prospect  of  224  new  jobs  the  prison  cre- 
ated, residents  were  quick  to  complain 
of  an  overwhelming  stench  that  went 
“all  over  town.”  Prison  spokeswoman 
Maleva  Chamberlain  stated  that  the 
sewer  lines  were  too  large.  What  happens 
is  that  without  adequate  flow,  the  sewage 
just  sits  in  the  line  and  “goes 
septic,”  she  stated.  Although 
she  reported  it  would  work 
properly  when  the  prison 
was  at  full  design  capac- 
ity, this  hasn’t  proven  true. 

When  Little  Sandy  reached 
its  961 -prisoner  capacity  on 
November  1,  2005,  the  town 
was  still  stuck  with  the  bill 
for  odor-killing  chemicals  to 
quell  the  offensive  fumes. 

Massachusetts 

Two  MCI-Shirley  pris- 
oners came  down  with 
Legionnaire’s  Disease  in 
April  2007.  The  illness  is 
caused  by  a bacterium  that 
is  inhaled  in  fine  water  drop- 
lets associated  with  moldy 
water  or  ventilation  systems. 

It  attacks  the  lungs,  with 
symptoms  - high  fever,  chills 
and  a dry  cough  - similar  to 
pneumonia.  Although  most 
victims  recover  quickly  with 
antibiotic  treatment,  the 
disease  can  be  fatal  in  5 to  30 
percent  of  diagnosed  cases. 

The  infection  was  quick- 
ly traced  by  prison  inspectors 
to  contaminated  water  pipes 
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in  one  114-man  housing  unit  of  MCI- 
Shirley ’s  13  units.  The  fix  was  to  flush 
all  water  pipes  with  173-degree  water  for 
ten  minutes,  followed  by  sterilization  of 
all  shower  heads,  faucets  and  sinks.  No 
further  cases  occurred  thereafter. 

Legionnaire’s  Disease  got  its  name 
from  an  outbreak  at  a 1976  American 
Legion  convention  in  Philadelphia,  where 
34  of  221  infected  died.  Annually,  8,000 
to  18,000  Americans  are  hospitalized  with 
this  illness.  Common  sources  of  the  dis- 
ease are  air-conditioning  units,  whirlpool 
spas  and  plumbing  systems. 

Hepatitis-A  is  a common  infection 
spread  by  poor  hygiene  in  food  service 
facilities.  At  one  module  in  the  Worcester 
County  Jail,  two  prisoners  came  down 
with  the  disease  in  2005.  It  is  typically 
passed  on  via  feces,  and  can  be  spread 
through  ingestion  of  sewage-contami- 
nated water  - the  bane  of  many  older 
jails.  This  was  precisely  the  worry  that 
caused  Essex  County  Sheriff  to  evacuate 
his  Lawrence  jail  in  May  2006  when  rising 
flood  waters  caused  sewage  backups.  Law- 
rence’s 151  minimum-  security  prisoners 
were  temporarily  housed  at  the  city-owned 
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Jewish  Community  Center. 

Maryland 

Legionnaire’s  Disease  was  also  found 
in  a Hagerstown  prison’s  water  supply 
in  late  2006.  The  discovery  came  after  a 
just-released  56-year-old  Roxbury  Cor- 
rectional Institution  prisoner  came  down 
with  it.  While  it  was  possible  he  contracted 
the  illness  elsewhere  in  the  three  days  fol- 
lowing his  release  (incubation  period  is 
2-10  days),  his  illness  spurred  immediate 
testing  at  the  1,750-man  prison.  Con- 
tamination was  detected  both  in  the  water 
supply  and  in  an  air  conditioner  in  one 
housing  unit  for  200  prisoners.  For  two 
weeks,  prisoners  and  staff  were  put  on 
bottled  water  and  showers  were  banned 
while  more  testing  was  done,  although  no 
testing  was  done  at  any  other  Maryland 
state  prisons. 

Michigan 

Eighteen  prisoners  at  the  St.  Louis 
and  Mid  Michigan  Correctional  Facility 
are  suing  the  prison  system  in  U.S.  District 
court  over  unconstitutional  living  condi- 
tions, including  contaminated  drinking 
water.  In  May  2005,  the  Michigan  De- 
partment of  Water  Quality  announced 
that  it  had  found  p-CBSA  (a  byproduct 
of  the  long-banned  insecticide  DDT)  in 
the  city  of  St.  Louis’  drinking  water.  As 
a result,  all  St.  Louis  schools  switched  to 
bottled  water,  but  when  prison  officials 
in  the  three  St.  Louis  prisons  were  told 
of  the  contamination,  they  did  nothing 
for  the  prisoners.  As  a result,  the  prison- 
ers claim  that  they  were  poisoned  by  it  in 
both  the  water  and  the  food  prepared  with 
that  water.  However,  it  was  lately  reported 
that  in  March  2006,  St.  Louis  shut  down 


the  contaminated  city  wells  and  no  longer 
required  schoolchildren  to  drink  bottled 
water. 

New  Jersey 

Prison  officials  at  the  South  Woods 
State  Prison  were  in  hot  water  because 
their  prisoners  were  without  any.  While 
the  prison  was  only  eight  years  old,  it’s 
hot  water  piping  system  was  misdesigned 
by  simply  burying  the  pipes  under  20 
feet  of  soil  with  no  maintenance  access. 
Acidic  soil  ate  through  the  pipes,  and 
the  specter  of  the  multi-millions  of  dol- 
lars to  replace  this  entire  infrastructure 
is  daunting.  The  pipes  carry  325-degree 
steam  for  heating  buildings  and  water. 
When  the  hot  water  went  down  and  the 
visiting  room  was  closed,  the  prisoners 
staged  a short  hunger  strike  to  protest. 
The  interim  solution  was  to  bring  in  local 
hot  water  heaters  and  to  contract  with  an 
outside  laundry  service.  Ken  Gaburo,  a 
prison  operations  engineer,  questioned 
the  faulty  design  as  early  as  1998,  but 
officials  were  in  too  much  of  a hurry  to 
get  the  prison  built.  Now,  contractors 
may  be  held  liable  for  repairs. 

New  Mexico 

Smelly  sewage  backups  in  the  Grants, 
New  Mexico  Women’s  Correctional  Facil- 
ity finally  hit  the  fan.  The  ACLU  hied  suit 
in  April  2006  to  correct  this  and  other 
overcrowding  problems  at  the  prison.  The 
sewage  backups  in  the  living  areas  are 
so  had  that  guards  have  to  wear  masks. 
Private  prison  operator  Corrections 
Corporation  of  America  stated  that  this 
is  an  occasional  problem,  and  that  when 
backups  occur,  it  is  cleaned  up.  The  facility 
was  designed  in  1989  to  house  200  female 
prisoners,  but  housed  664  as  of  April  12, 
2006.  It  is  not  known  if  the  sewage  treat- 
ment capability  was  upgraded  to  match 
the  population  in- 
crease. 

New  York 

More  Legion- 
naire’s Disease 
surfaced  at  New 
York  City’s  Rik- 
ers  Island  Jail.  Two 
prisoners  at  the 
Otis  Bantum  Cor- 
rectional Center 
were  diagnosed  in 
October  2005  with 
the  Legionellus  bac- 
terium. Because  this 


bacterium  is  often  found  in  plumbing 
systems,  crews  disinfected  the  jail’s  show- 
erheads  and  chlorinated  the  hot  water 
tanks.  The  Department  of  Public  Health 
continued  to  monitor  the  health  of  other 
prisoners  as  well  as  prison  staff,  to  stem 
any  larger  outbreak.  The  two  prisoners, 
aged  25  and  44,  were  successfully  treated 
with  antibiotics. 

Ohio 

Sheriff  Gene  Kelly  of  Springfield’s 
Clark  County  Jail  declared  a state  of 
emergency  in  July  2006  and  evacuated  45 
prisoners  to  Miami  and  Logan  County 
jails  when  major  flood  damage  to  his  jail 
caused  three  inches  of  sewage  to  float  on 
the  floor.  Remaining  prisoners  were  given 
the  delectable  task  of  scrubbing  down  the 
floors,  while  sleeping  in  the  chapel.  Kelly 
opined  that  the  sewage  spill  was  traceable 
to  overcrowded  conditions,  since  the  Clark 
County  Jail  was  designed  to  hold  only  175 
prisoners  but  housed  275  at  the  time. 

Pennsylvania 

The  potential  for  sewage  treatment 
problems  surfaced  in  legal  arguments 
trying  to  keep  a Cornell  Corrections,  Inc.- 
owned  juvenile  offender  prison  in  New 
Morgan  from  opening.  Cornell  opened 
its  214-bed  Abraxus  Academy  in  October 
2000,  but  it  was  closed  in  October  2002 
following  a record  of  six  escapes  and 
fourteen  sexual  assaults.  It  reopened  in 
October  2006  with  sixteen  low-level  sex 
offenders.  However,  in  U.S.  district  court, 
New  Morgan  defended  against  further 
expansion  by  Cornell  until  it  met  earlier 
requirements  that  included  addressing 
zoning  issues.  In  particular,  New  Morgan 
asserted  that  Cornell  violated  a 1999  sew- 
age agreement  that  required  Cornell  to 
build  a sewage  plant,  subject  to  Cornell 
being  repaid  over  ten  years  from  city  user 
fees.  The  rub  is  that  although  the  plant  is 
operating,  it  is  allegedly  not  functional. 
New  Morgan  hopes  to  preempt  spillage 
into  the  already  sensitive  landfill  area  that 
Abraxus  is  built  on. 

Texas 

Marlin,  Texas  is  defending  a lawsuit 
from  prisoners  at  its  Hobby  Unit  who 
allege,  among  other  things,  that  water 
contamination  at  the  women’s  prison  has 
caused  serious  medical  injuries.  The  af- 
fidavits in  support  of  their  complaint  are 
compelling. 

Plaintiff  Helen  Caples  stated  that 
when  Marlin’s  water  was  contaminated 
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in  2003,  Hobby  prisoners  were  restricted 
to  three  six-ounce  cups  of  water  per 
day  for  all  purposes;  toilet  flushes  were 
non-existent.  While  porta-potties  were 
provided,  “the  toilets  in  our  cells  were 
backed  up  with  urine  and  feces  while  foul 
flies  and  gnats  had  started  to  surface....  we 
were  like  this  for  three  to  four  days. ...  The 
problem  originally  began  years  ago.”  She 
further  complained  in  her  pleadings  that 
the  pipes,  which  were  due  for  replacement, 
were  never  worked  on.  In  addition,  the  res- 
ervoir supplying  Hobby’s  water  contains 
mercury,  dead  catfish  and  sewage  water. 
Without  a filtration  system  for  potable 
water,  the  water  is  unfit  for  human  use. 

Caples  went  on  to  complain  that  seri- 
ous and  fatal  illnesses  were  traceable  to 
bad  water  and  hygiene  at  Hobby,  including 
widespread  H.  pylori  bacterial  infections. 
Showers  have  maggots,  rats  run  from  cell 
to  cell  and  birds  fly  in  and  out  of  the 
chow  hall,  leaving  droppings  on  the  tables. 
During  100-106  degree  heat  waves  in  the 
summer  of  2004,  there  were  six  suicides 
and  four  heat-related  deaths. 

Hobby  prisoner  Jessica  Garza  re- 
ported repeated  dizziness,  headaches  and 
stomach  sickness  when  drinking  the  tap 
water.  Kelly  Courtney  alleged  the  same, 


plus  cramps  and  diarrhea. 

In  solidarity  with  the  women  prison- 
ers at  Hobby,  the  Texoma  Coalition  took 
up  their  cause  and  helped  publicize  their 
plight. 

Separately,  the  30-year-old  Nueces 
County  Jail  in  Corpus  Christi  was  expe- 
riencing repeated  clogged  toilets  and  low 
water  pressure.  The  jail  used  to  also  house 
55  federal  prisoners,  but  the  U.S.  Marshals 
Service  removed  them  because  they  did 
not  approve  of  the  jail’s  conditions.  The 
Sheriff  lamented  not  the  criticism  of  his 
jail’s  conditions,  but  the  loss  of  $1  million 
in  revenue  from  the  Marshals  Service. 
The  remaining  jail  prisoners  were  left  to 
deal  with  reported  conditions  of  gnats  in 
the  showers  and  toilets,  rampant  staph 
infections,  non-flushing  toilets  and  failed 
water  taps.  A panel  of  eight  federal  district 
judges,  when  hearing  testimony  of  the 
problems  in  a July  2006  hearing,  ordered 
Sheriff  Rebecca  Stutts  to  take  “immedi- 
ate action.” 

They  called  an  emergency  meeting, 
closed  to  the  press,  where  they  reviewed 
40  photographs  of  jail  conditions  and 
also  observed  one  woman  who  was  cov- 
ered in  bites  that  she  got  at  the  jail.  One 
judge  stated  that  “it  looked  like  a Third 


World  country,  shocking.”  Stutts  testified 
that  they  were  in  compliance  with  Texas 
regulations.  The  Public  Works  director 
reported  that  in  the  previous  three  months 
over  200  work  orders  for  the  jail  had  not 
been  completed. 

Eight  prisoners  testified  in  the  June 
2006  hearing,  making  more  complaints 
of  vermin,  bugs  and  lack  of  water.  Stutts 
countered  that  the  critters  had  been  ex- 
terminated. But  24,000  prisoners  per  year 
going  through  that  jail  are  finding  out 
otherwise.  Court  enforcement  appears  to 
be  required  to  bring  about  change. 


CALIFORNIA  HABEAS  HANDBOOK 
5th  Edition  Now  Shipping! 

A PRACTICAL  GUIDE  TO  STATE  AND 
FEDERAL  HABEAS  UNDER  AEDPA 

By  Kent  Russell,  PLN  Columnist  (“Habeas  Hints”) 

• Completely  Revised:  Autumn,  2006 
• All-New  Habeas  Grounds  Table 

• Appx.  w / Actual  Russell  Documents 

Cost  = $39.99  for  prisoners  (others  add  $10). 
Send  check  or  money  order  to: 

Kent  Russell  (C.H.H.) 

2299  Sutter  Street 
San  Francisco,  CA  94115 

Website:  RUSSELLHABEAS.COM 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9 th  Circuit  Court  of  Appeals. 

791  Price  Street,  #170,  Pismo  Beach,  CA  93449  ph  805.556.0844 
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Prison  Water  Threats  (cont.) 


Virginia 

An  old  laundry  detergent  adver- 
tising jingle  ended,  “and  the  dirt  goes 
down  the  drain.”  That  is  precisely  what 
Goochland  County  environmental  offi- 
cials suspect  is  happening  with  laundry 
effluent  from  the  540-prisoner  Virginia 
Correctional  Center  for  Women,  where 
frequent  foam  and  high  phosphorus 
levels  have  been  observed  in  the  adjacent 
James  River.  The  foam,  showing  up  by 
the  Huguenot  Bridge  in  nearby  Rich- 
mond, contained  phosphorus  at  22  times 
the  average  level.  Phosphorus  is  a chemi- 
cal used  in  laundry  detergent.  When 
excessive,  it  results  in  algae  blooms 
and  the  attendant  oxygen  starvation  of 
aquatic  life.  Such  a bloom  was  discov- 
ered at  Hopewell  in  June  2006,  along 
the  James  River.  Although  Virginia 
banned  the  use  of  phosphates  in  home 
laundry  detergents  in  1987,  it  permitted 
commercial  laundries  to  continue  to  use 
it.  The  prison  is  one  such  user,  and  it  is 
suspect  as  the  source  of  the  contamina- 
tion. State  environmental  officials  were 
examining  wastewater  discharge  from 
the  prison’s  treatment  plant  to  determine 
its  contribution  to  the  problem. 

Washington 

The  Washington  State  Department 
of  Corrections  (WDOC)  has  been  the 
source  of  considerable  exasperation  on  the 
part  of  the  watchdog  state  Department 
of  Ecology  (DOE),  which  has  hounded, 
excoriated  and  fined  WDOC  to  try  to  gain 
compliance  with  egregious  wastewater 
and  pollution  violations.  Indeed,  in  2004, 
DOE  fined  WDOC  $60,000  for  falsifying 
water  pollution  reports. 

| Highest  Quality  Nutritional  \ 
| Supplements  Direct  ? 

j:  No  Middleman  \ 

^ Free  64  page  wholesale  catalog  \ 

$ Fitness  Systems  Corp.  \ 

| Dept  PRN707  jj 

| PO  Box  2073  l 

^ Reading,  PA  19608  \ 

| Call:  (800)  798-9798  (800)  822-9995  \ 
| Supplying  Institutions  since  1985  \ 
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This  incident  occurred  at  the  Mc- 
Neil Island  Correction  Center,  where 
from  1999  to  2002,  20  of  36  water  pol- 
lution reports  were  falsified.  The  reports 
covered  up  excess  fecal  coliform  levels 
in  the  daily  350,000  gallon  wastewater 
byproduct  that  was  generally  not  fit 
for  discharge  into  Puget  Sound.  When 
discovered  in  2002,  the  false  reporting 
resulted  in  putting  the  plant  operator 
on  paid  administrative  leave.  As  a result, 
the  taxpayers  had  to  pay  his  $40,000  sal- 
ary, pay  the  $60,000  fine,  but  didn’t  get 
any  investment  in  improved  treatment 
plant  equipment.  The  water  system  was 
flushed  to  eliminate  the  coliform,  which 
was  traced  to  a ground  beef  processing 
plant  on  the  island.  Prisoners  were  given 
bottled  water  for  a week. 

Walla  Walla  State  Penitentiary  ( WSP) 
managed  to  fight,  rather  than  repair,  its 
pollution  of  the  City  of  Walla  Walla’s  air 
and  water  for  fourteen  years.  It  turned  a 
blind  eye  to  the  damage,  while  continuing 
to  evade  any  meaningful  changes.  Hazard- 
ous waste  dumped  indiscriminately  into 
the  local  environment  included  naphtha, 
antifreeze,  refrigerants,  perchloroethylene, 
lacquer  thinner,  methylene  chloride,  and 
photochemicals.  As  far  back  as  1992,  WSP 
was  cited  for  discharging  the  above  items 
into  a storm  drain,  plus  human  waste, 
hospital  waste  and  medical  needles  into 
a landfill  at  Sudbury. 

Later  reports  included  diesel  spills, 
tetrachloroethylene  and  known  cancer- 
causing  trichloroethylene,  adversely 
affecting  17  groundwater  wells  serving 
over  10,000  citizens  within  two  miles 
downstream.  In  2002,  DOE’s  complaints 
turned  to  wildly  excessive  toxic  metal 
waste  discharges,  including  zinc,  copper, 
and  mercury.  The  latter  was  at  100  times 
the  permitted  level  for  discharge.  On-site 
WSP  inspections  additionally  revealed 
leaking  transformers,  open  sewer  pipe 
remnants  and  asbestos  steam  pipe  sec- 
tions. At  last  report  (see  PLN,  July  ‘05, 
p.l),  WDOC  was  still  fighting  DOE  by 
paying  fines  rather  than  self-  policing 
and  upgrading  their  waste  discharge 
processing. 

Pollution  Is  a Bad  Policy 

Bad  public  water  is  a Third  World 
malady.  It  shouldn’t  happen  in  America. 
And  although  it  rarely  does,  increasingly 
it  is  coming  from  the  excess  secretions 
spewing  from  overloaded  and  under 
maintained  prison  and  jail  wastewater 
treatment  systems.  Unless  and  until  lo- 
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cal  governments  shoulder  their  civic 
responsibility  to  environmentally  upgrade 
long-ignored  incarceration  facilities, 
America’s  neighboring  rivers  and  streams 
may  become  as  vile  as  the  mythical  river 
Styx  flowing  from  Hades  — for  some  of 
the  same  reasons. 

As  a practical  matter,  prisons  and  jails 
cannot  exist  without  water.  Shut  down  the 
water  supply  and  the  prison  and  jail  isn’t 
far  behind.  In  the  past,  prisoners  have  filed 
lawsuits  over  contaminated  water  under 
the  Eighth  amendment.  These  cases  have 
historically  dragged  on  for  years  with  no 
conclusive  resolution.  The  federal  Clean 
Water  Act,  33  U.S.C.  § 1251  provides  for 
a means  to  challenge  both  contaminated 
drinking  water  coming  into  prisons  as 
well  as  sewage  and  toxic  chemicals  be- 
ing discharged  from  prisons.  Unlike  the 
Eighth  amendment,  which  requires  prov- 
ing prison  officials  state  of  mind  and  an 
intent  to  punish,  the  CWA  requires  only 
an  objective  test  that  contaminants  in  the 
water  exceed  the  levels  set  by  statute  and 
the  Environmental  Protection  Agency. 
Most  importantly  in  the  age  of  the  Prison 
Litigation  Reform  Act,  the  CWA  has 
its  own  attorney  fee  provision,  which  is 
unaffected  by  the  PLRA’s  caps  on  fees. 
Also  of  significance  is  that  community 
groups  have  standing  to  file  suit  under 
the  CWA. 

CWA  suits  are  complex  and  require 
both  water  testing  and  expert  witnesses 
to  prove  a claim.  Neither  of  which  are 
likely  to  be  available  to  the  average  pro 
se  prisoner  litigant.  Such  claims  will 
almost  always  require  counsel  to  be 
successful.  As  the  environmental  move- 
ment in  the  United  States  grows,  it  may 
be  time  to  make  the  connection  to  envi- 
ronmental degradation  caused  by  mass 
imprisonment.  m 

Sources:  Birmingham  News,  Montgom- 
ery Legder-Inquirer,  Associated  Press, 
California  Environmental  Protection 
Agency,  San  Luis  Obispo  Tribune, 
Prison  Legal  News,  Inland  Valley  Daily 
Bulletin,  Amador  Ledger  Dispatch, 
National  Public  Radio,  Miami  Herald, 
Atlanta  Journal-Constitution,  indystar. 
com,  Fitchburg  Sentinel  h Enterprise, 
Boston  Telegram,  Baltimore  Sun,  Gratiot 
Morning  Sun,  Saginaw  News,  Leaven- 
worth Times,  Atlantic  City  Press,  Cibola 
Beacon,  Corpus  Chris ti  Caller-Times, 
Texoma  Coalition,  New  York  Daily 
News,  Springfield  Hewsnet5,  Reading 
Eagle,  Irish  News  Limited 
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Suit  Over  Death  in  Rockwall  County,  Texas,  Settles  for  $100,000 


Rockwall  County,  Texas,  and  Lake 
Pointe  Medical  Center  will  pay 
$100,000  to  settle  a wrongful  death  lawsuit 
filed  by  the  mother  of  a prisoner  who  died 
after  being  turned  away  from  the  hospital 
twice  in  2004. 

Sharon  Mann  claimed  in  her  state 
lawsuit  that  jailers  and  hospital  medical 
staff  had  acted  with  deliberate  indiffer- 
ence prior  to  the  death  of  her  son,  William 
Ty  Shugart. 

Prior  to  his  arrest  for  driving  while 
intoxicated,  Shugart  had  been  taking 
methadone.  Mann  said  her  son  was  ad- 
dicted to  the  tranquilizer  Xanax  and 
the  opiate  pain  reliever  hydrocodone.  A 
representative  of  the  methadone  clinic 
where  Shugart  had  been  reporting  daily 
offered  to  administer  the  medication. 
But  jailers  refused,  citing  a policy  that 
only  authorized  jail  personnel  were  al- 
lowed into  the  secure  area  to  administer 
medication. 

Instead,  a jail  doctor  rewrote  the 
prescription.  The  new  prescription  was 
for  a lower  dosage  and  for  tablets  rather 
than  the  injectable  form  of  methadone 
Shugart  had  been  taking.  Shugart  refused 
the  lower  dosage  and  said  he  would  wean 
himself  off  the  drug. 

Eleven  days  after  his  arrest,  Shugart 
was  taken  to  Lake  Pointe  Medical  Center 
on  two  different  occasions  after  jailers 
noticed  him  standing  naked  in  his  cell 
covered  with  feces,  unresponsive,  and  star- 
ing blankly  ahead.  On  the  second  trip  a 
guard  reported  that  a nurse  asked  him  if 
“that  was  the  same  nut  from  earlier.”  A 
physician  said  that  all  the  applicable  tests 
had  been  run  and  that  they  showed  only 
low  potassium  levels. 

The  next  day  Shugart  had  a seizure 
and  stopped  breathing.  He  was  again 
transported  to  the  hospital,  where  he  died 
three  days  later. 

Terms  of  the  settlement  were  confi- 
dential, but  court  documents  obtained  by 
Prison  Legal  News  indicate  the  county  will 
pay  $43,000  plus  up  to  $7,000  in  applicable 
attorneys’  fees.  Ms.  Mann  confirmed  the 
total  settlement  amount  was  $100,000. 

Ms.  Mann  said  family  members, 
including  Shugart’s  father,  advised  her 
to  leave  him  in  jail  for  his  own  good.  She 
said  her  son  was  a smart,  witty,  sensitive 
person  who  simply  had  a hard  time  deal- 
ing with  pain. 

County  attorney  Bob  Bass  said  the 
jail  will  change  its  policies  to  request  a 


medical  review  of  prisoners  who  refuse 
their  medication  instead  of  just  noting  it 
in  their  records. 

Bass  also  asserted  that  the  jail  wasn’t 
negligent  or  liable,  but  contended  it  was  in 
the  taxpayer’s  best  interest  to  settle  rather 
than  proceed  with  a costly  trial. 

“We’re  running  a jail.  We’re  not  run- 
ning a hospital.  We’re  not  running  a drug 
treatment  facility,”  he  said.  Still,  it  would 


have  been  more  humane — and  cheaper — 
to  have  ensured  that  Shugart  received  the 
care  he  needed  in  the  first  place. 

Mann  was  represented  by  G.  David 
Smith  of  Rockwall,  Texas.  See:  Mann 
v.  Rockwall  County  Texas,  382nd  Judicial 
District  Court,  Case  No.  1-06-620.  FJ 

Additional  source:  Dallas  Morning 
News 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~ J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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This  month’s  cover  story  is  on  what 
goes  in  and  comes  out  of  prisons 
in  the  way  of  water  and  sewage.  While  a lot 
of  attention  is  paid  to  the  more  dramatic 
effects  of  prison  overcrowding,  such  as 
violence,  inadequate  medical  care,  pris- 
oners sleeping  in  gyms  and  store  rooms, 
etc.;  water  and  sewage  are  both  elemen- 
tary and  basic  yet  all  too  often  ignored. 
More  importantly  for  organizers,  unlike 
inadequate  mental  health  care  or  pris- 
oner on  prisoner  violence,  this  is  an  issue 
which  affects  the  overwhelmingly  poor, 
rural  communities  where  most  prisons 
are  located. 

One  of  the  environmental  impacts 
of  prisons  is  where  they  are  located.  To 
my  knowledge,  no  one  has  systematically 
examined  the  impact  of  building  prisons 
in  pristine  deserts  in  Arizona,  the  moun- 
tain highlands  of  California,  etc.  When 
water  is  scarce  and  prisons  need  water, 
where  is  it  going  to  come  from?  All  too 
often,  waste  water  treatment  for  prisons 
is  ignored  and  raw  sewage  is  discharged 
into  nearby  water  bodies.  A by  product  of 
many  prison  industries  is  that  they  become 
sources  of  toxic  waste  being  emitted  into 
the  surrounding  area  such  as  industrial 
solvents,  fuel,  heavy  metals,  dioxins  and 
more.  At  least  one  commentator,  Jonathan 
Simon,  has  referred  to  American  prisons 
as  “toxic  waste  prisons.”  As  we  see,  that 
term  also  has  a literal  meaning.  Over  the 
years  we  have  frequently  reported  on  these 
issues  in  PLN  but  this  is  the  first  time 
anyone  has  reviewed  just  a few  years  of 
news  coverage  to  see  the  national  scope 
and  depth  of  the  issue. 

As  a strategy  to  close  or  stop  prisons, 
targeting  illegal  sewage  emissions  from 
prison  and  prison  drinking  water  via  the 
Clean  Water  Act  is  one  that  has  not  been 
explored.  Prisons  need  water  as  much  as 
they  need  air.  They  also  need  to  be  able  to 
safely  discharge  sewage.  If  they  can’t  do 
one  or  the  other:  no  prison. 

The  environmental  movement  is  well 
situated  to  both  litigate  and  advocate 
on  water  contamination  issues  but  for 
the  most  part  does  not  see  a connection 
between  criminal  justice  issues  and  the  en- 
vironment. Hopefully  that  will  change. 

Long  time  PLN  readers  will  remem- 
ber that  in  2002  PLN  filed  suit  challenging 
the  Kansas  Department  of  Corrections 
ban  on  gift  subscriptions,  refusal  to  de- 
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From  the  Editor 

by  Paul  Wright 

liver  publications  to  prisoners  in  level  1 
and  refusal  to  provide  due  process  notice 
to  the  publisher  when  publications  are 
censored.  After  being  dismissed,  winning 
in  the  10th  circuit  and  a two  day  bench 
trial  in  Wichita,  Kansas  in  February,  PLN 
finally  prevailed  and  judge  Monti  Belot 
found  the  challenged  censorship  policies 
void  and  ruled  in  PLN’s  favor. 

By  now  PLN  readers  should  have 
received  our  annual  fundraiser  notice.  I 
hope  those  who  can  afford  to  make  a do- 
nation to  our  matching  grant  fundraiser 
do  so.  We  won  the  lawsuit  against  the  Kan- 
sas DOC  after  five  years  of  long,  bitterly 
contested  litigation.  We  did  so  overcoming 
huge  procedural  hurdles:  the  challenged 
policy  had  been  upheld  by  a unanimous 
Kansas  supreme  court  a few  years  ago  and 
another  federal  judge  had  upheld  the  ban 
on  publications  for  level  1 prisoners.  Our 
lawyers,  Bruce  Plenk  and  Max  Kautsch, 
did  a fantastic  job  representing  us  on  a 
contingency/pro  bono  basis  for  over  five 
years.  Over  the  course  of  the  litigation 
we  were  subjected  to  frivolous  discovery 
requests  which  consumed  lots  of  valu- 
able PLN  staff  time.  For  the  trial,  Don 
Miniken  and  I had  to  fly  to  Kansas  for 
five  days  in  the  middle  of  February  for  a 
two  day  bench  trial.  These  are  all  expenses 
(plane  tickets,  hotel,  meals,  etc.)  PLN 
had  to  pay  out  of  pocket  and  of  course 
while  we’re  in  a court  room  in  Kansas  our 
regular  PLN  work  is  not  getting  done. 
The  defendants  got  qualified  immunity  so 
they  don’t  have  to  pay  PLN  damages  and 
while  our  attorneys  will  receive  their  well 
deserved  and  long  delayed  fees,  PLN  gets 
no  compensation;  not  for  losing  half  our 
Kansas  DOC  subscribers  while  the  case 
was  pending,  not  for  the  book  sales  we  lost 
and  not  for  our  expenses  in  attending  the 
trial  (and  all  things  being  equal,  walking 
to  the  courthouse  in  10  degree  weather 
with  the  wind  whipping  in  from  the  prairie 
should  be  worth  more  than  say  a jaunt  in 
the  summer). 

During  the  trial  it  was  noted  that 
Kansas  has  around  262  daily  and  weekly 
newspapers.  Not  a single  one  was  in 
that  courtroom  to  defend  their  right  to 
reach  Kansas  prisoners  nor  the  right  of 
prisoners  to  receive  their  publications. 
Over  the  course  of  five  years  of  litigation 
the  corporate  media  was  conspicuous  by 
their  absence.  The  only  people  in  that 
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courtroom  were  PLN  and  the  Kansas 
DOC.  And  the  state  of  Kansas  has  more 
resources  than  we  do  as  evidenced  by  the 
fact  the  DOC  secretary,  assistant  secre- 
tary, head  of  security  and  one  of  their  top 
wardens  attended  the  whole  thing.  But  this 
is  nothing  new.  Consistently  around  the 
country,  PLN  is  THE  ONLY  publisher 
that  stands  up  for  the  rights  of  prisoners 
to  receive  reading  materials  and  the  rights 
of  publishers  to  send  them.  It  consumes  a 
lot  of  PLN  staff  time  and  even  in  cases  like 
this  where  we  ultimately  win,  it  frequently 
means  it  has  cost  PLN  a lot  of  staff  time 
and  out  of  pocket  expenses,  which  are  not 
compensated,  to  do  so. 

Your  donations  above  and  beyond  the 
cost  of  your  subscription  is  what  enables 
us  to  do  the  censorship  litigation,  the  ad- 
vocacy and  everything  else  we  do  above 
and  beyond  publishing  the  magazine  each 
month.  If  you  believe  in  free  speech  and 
a free,  independent  press,  I hope  you  are 
willing  to  financially  support  it. 

The  advocacy  is  also  important 
since  it  is  about  changing  attitudes  and 
ultimately  policy  about  mass  imprison- 
ment. In  August  Brandon  Eng,  a PLN 
work  study  intern,  and  I manned  a PLN 
table  at  the  Hempfest  in  Seattle.  PLN 
has  always  supported  and  worked  for 
sentencing  reform  and  drug  decriminal- 
ization. We  shared  a booth  with  our  long 
time  friends  and  allies  at  the  November 
Coalition  to  raise  awareness  about  the 
reality  of  prison  and  jail  conditions  faced 
by  all  prisoners,  including  those  victims 
of  the  war  on  drugs  (AKA  the  war  on 
poor  drug  users).  We  distributed  over  100 
free  copies  of  PLN,  mostly  to  friends  and 
family  members  of  prisoners  and  former 
prisoners,  talked  to  a lot  of  people  about 
prison  issues,  distributed  about  two 
dozen  books  and  had  a chance  to  meet 
and  talk  with  many  of  the  nation’s  top 
drug  policy  experts  and  decriminaliza- 
tion advocates.  Much  of  the  event  was 
oriented  towards  consumption  rather 
than  politics  and  I was  sadly  reminded 
of  how  far  we,  as  a prisoner  rights  move- 
ment, have  to  go. 

While  walking  by  the  main  stage 
one  speaker  (who  I have  been  unable  to 
identify  as  he  was  not  on  the  scheduled 
speaker  list)  said  marijuana  users  don’t 
belong  in  prison.  He  went  on  to  say  that 
prison  was  for  sub  humans,  for  animals, 

Prison  Legal  News 


for  rapists  and  murderers  and  that  people 
in  prison  belonged  there  (presumably  not 
those  imprisoned  for  marijuana  offenses). 
That  really  got  my  attention  because  his- 
torically when  people  are  referred  to  as 
sub  human,  genocide  and  extermination 
camps  have  been  the  next  and  final  stop. 
Even  more  stunning  was  that  this  went 
unchallenged  by  a crowd  of  several  thou- 
sand people.  As  a former  prisoner  I had 
to  say  I didn’t  feel  especially  sub  human 
or  animalistic.  Nor  did  any  of  the  other 
former  prisoners  I saw  that  day  nor  my 
friends  who  are  still  in  prison. 

I was  very  disappointed  that  a speaker 
at  an  event  like  Hempfest  would  equate 


prisoners  with  being  subhuman  and  even 
more  chagrined  that  the  only  people  in  the 
crowd  who  had  a problem  with  it  were  my- 
self and  another  former  prisoner.  When  I 
mentioned  this  to  a friend  she  said  that  this 
illustrates  both  the  need  and  importance  of 
PLN  having  a presence  at  events  like  this, 
that  we  need  to  reach  out  to  new  people 
and  not  just  preach  to  the  converted  and 
sing  to  the  choir.  All  the  people  who  came 
to  the  PLN  booth  though  were  both  recep- 
tive and  generally  supportive  of  prisoner 
rights  and  sentencing  reform.  That’s  just 
one  event  though  and  we  do  a lot  more.  It 
means  reaching  people  and  places  where 
our  message  is  needed. 


With  the  holidays  rapidly  approaching 
please  consider  giving  gift  subscriptions  of 
PLN  as  well  as  book  gifts  and  PLN  has 
some  great  cards  and  hemp  totebags  with 
the  PLN  logo  on  it  available  on  our  web- 
site at  www.prisonlegalnews.org. 

Lastly,  PLN  operates  a free  list  serv 
where  those  with  e mail  access  can  receive 
free  daily  news  bulletins  about  prison 
and  jail  news  and  court  rulings  every  day. 
Just  go  to  PLN’s  website  and  sign  up  for 
it.  Prisoners,  encourage  your  friends  and 
family  members  who  are  interested  in 
these  issues  to  sign  up  for  it.  Enjoy  this 
issue  of  PLN  and  encourage  others  to 
subscribe. 


Texas  Last  State  in  Union  to  Get  Prison  Phones 


On  May  15, 2007,  legislation  took 
effect  that  brought  Texas  into 
the  fold  of  the  other  49  states  that  have 
prisoner  telephones  in  state  prisons. 

State  Senator  Letica  Van  de  Putte 
hied  SD  1580,  authorizing  the  phones, 
which  took  effect  Nay  15, 2007.  State  Rep- 
resentatives Terri  Hodge  (D-Dallas)  and 
Pat  Haggerty  (R-El  Paso)  hied  companion 
bills  in  the  House.  The  bill  passed  unani- 
mously in  the  Senate  and  142-1  in  the 
House.  Governor  Rick  Perry,  a strong  op- 
ponent of  prison  phones,  refused  to  sign 
the  bill,  but  also  did  not  veto  it.  Instead,  he 
issued  a statement  of  his  concerns  regard- 
ing the  bill  and  directed  the  Texas  Board 
of  Criminal  Justice  “to  develop  stringent 
Guidelines  that  assure  that  pedophiles, 
predatory  sex  offenders,  murderers,  rap- 
ists, and  other  violent  offenders  - who 
have  forfeited  all  rights  to  such  privilege 
by  the  nature  of  their  offenses  - are  not 
granted  the  phone  privilege.”  How  this  is 
implemented  remains  to  be  seen. 

Why  did  it  take  so  long  for  Texas  to 
catch  up  with  the  rest  of  the  country?  Of- 
ficial paranoia  and  the  influence  of  “tough 
on  crime”  victims  rights  groups.  The  of- 
ficial paranoia  was  somewhat  assuaged 
by  the  advent  of  new  technology  capable 
of  positively  identifying  the  prisoner 
making  the  call,  blocking  call  forward- 
ing and  blocking  third-party  conference 
calls.  Perry  credited  the  “new”  technology, 
which  has  been  around  for  some  1 5 years, 
for  his  slightly  softened  position. 

The  bill  requires  the  Texas  Depart- 
ment of  Criminal  Justice  (TDCJ)  to 
contract  the  installation  of  approximately 
one  phone  for  every  30  prisoners  with  the 
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phones  to  be  in  place  by  September  2008. 
As  the  second  largest  prison  system  in  the 
country  with  over  1 54,000  prisoners,  this 
means  installing  up  to  5,100  phones. 

TDCJ  will  get  a hefty  kickback  from 
the  phone  contractor — 40%  of  the  gross 
revenues.  The  first  $10  million  of  TDCJ’s 
commission  is  earmarked  for  the  Crime 
Victims  Compensation  Fund,  a bribe  that 
got  victims  rights  groups-  who  have  been 
vehemently  opposed  to  prison  phones  for 
decades-to  go  with  the  flow. 

For  many  years  the  telephone  in- 
dustry had  unsuccessfully  lobbied  Texas 
law  makers  and  prison  officials  to  allow 
them  to  install  phones  in  Texas  prisons, 
promising  tens  of  millions 
of  dollars  in  kickbacks  to 
the  state.  Until  now,  cruelty 
had  triumphed  over  greed. 

Currently,  TDCJ  allows 
a maximum  of  one  collect 
phone  call  per  prisoner 
every  three  months.  The 
call  is  only  allowed  if  the 
prisoner  has  a clean  disci- 
plinary record  and  if  there 
are  guards  available  to  sit 
with  the  prisoner  and  listen 
in  to  the  conversation  on  an 
extension  phone.  Prisoners 
in  state  jails  are  allowed  a 
phone  call  every  30  days 
under  similar  conditions. 

The  new  phone  system  will 
include  computerized  moni- 
toring of  prisoner  phone 
calls,  freeing  up  guards  for 
other  duties.  Prison  officials 
also  believe  the  availability 
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of  phones  may  reduce  the  smuggling  of 
cell  phones  into  the  prisons. 

The  bill  requires  biometric  identifi- 
cation of  the  prisoner  making  the  call, 
a restricted  list  of  phone  numbers  the 
prisoner  is  allowed  to  call,  that  local  calls 
not  exceed  the  rate  charged  for  local  calls 
at  county  jails,  that  a method  of  call  pre- 
paying be  available,  and  that  attorney-client 
calls  not  be  monitored.  It  is  undecided 
whether  collect  calls  will  be  an  option.  P 

Sources:  S.B.  1580,  May  15,  2007  State- 
ment of  Governor  Rick  Perry,  www. 
pegasusnevs.com.  Associated  Press, 
Austin- American  Statesman 
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Habeas  Hints:  Habeas  Year  in  Review:  2007 

by  Kent  A.  Russell 


This  column  is  intended  to  provide 
"Habeas  Hints"  to  prisoners  who  are  con- 
sidering or  handling  habeas  corpus  petitions 
as  their  own  attorneys  ( "in  pro  per  ").  The 
focus  of  the  column  is  on  habeas  corpus 
practice  under  AEDPA,  the  1996  habeas 
corpus  law  which  now  governs  habeas  cor- 
pus practice  throughout  the  U.  S. 

007  looked  like  a promising  year 
back  in  January,  when  the  Supreme 
Court  held  in  Cunningham  v.  California, 
127  S.Ct.  856  (2007)  that  the  6th  Amend- 
ment right  to  a jury  trial  is  violated  by  a 
California  sentencing  scheme  that  allowed 
judges  to  impose  upper-term  sentences 
without  a supporting  jury  finding  via  proof 
beyond  a reasonable  doubt.  Unfortunately, 
as  the  year  unfolded,  Cunningham  relief 
was  going  up  in  smoke.  Meanwhile,  an  ex- 
haustive study  of  the  operation  of  AEDPA 
in  the  federal  courts  over  the  last  decade 
confirmed  what  habeas  corpus  litigants  had 
long  suspected  - that  the  chances  of  actu- 
ally winning  a non-capital  habeas  corpus 
case  are  ridiculously  low.  And,  throughout 
the  year,  an  ever  more  conservative  U.S. 
Supreme  Court  was  cutting  back  even 
further  on  the  procedural  rights  of  habeas 
corpus  petitioners. 

In  this  column,  we’ll  take  a look  at 
what  turned  out  to  be  a pretty  lousy  habeas 
year,  but  I’ll  do  my  best  to  at  least  suggest 
some  “Habeas  Hints”  from  2007. 

Cunningham:  Requiem 

The  ink  had  barely  dried  on  the 
Supreme  Court’s  Cunningham  opinion 
when,  in  March,  the  California  Legislature 
“Bookerized”  Cunningham  by  passing  new 
legislation  that  permanently  removed  the 
statutory  “presumption”  in  favor  of  the 
mid-term  sentence,  which  had  been  the  ba- 
sis for  the  Cunningham  court’s  finding  that 
California’s  sentencing  law  violated  the  6th 
Amendment.  As  a result,  much  as  federal 
judges  were  given  the  power  in  United  States 
v.  Booker  to  depart  from  the  U.S.  Sentencing 
Guidelines  without  the  need  for  a support- 
ing jury  finding,  California  judges  were 
given  the  discretion  to  sentence  a defendant 
to  any  of  the  3 terms  for  an  offense  — in- 
cluding, of  course,  the  upper  term  - without 
any  need  for  a supporting  jury  verdict.  Thus, 
any  California  prisoner  who  was  sentenced 
to  the  upper  after  March  of  2007  will  not 
have  any  right  to  challenge  the  sentence 


based  on  the  Sixth  Amendment  principles 
set  forth  in  Cunningham. 

With  new  sentences  excluded  from  its 
reach,  the  potential  applicability  of  Cun- 
ningham claims  is  now  limited  entirely  to 
sentences  imposed  before  April  of  2007. 
Such  sentences  fall  into  three  groups,  based 
on  the  date  when  the  sentences  became  fi- 
nal following  an  unsuccessful  direct  appeal: 

[A]  before  June  of  2000,  when  Apprendi 
was  decided;  [B]  between  June  of  2000 
and  August  of  2004,  when  Blakely  was 
decided;  and  [C]  between  August  of  2004 
and  April  of  2007,  when  the  new  Califor- 
nia legislation  which  legislatively  repealed 
Cunningham  took  effect.  In  a prior  column, 
I explained  that  prisoners  in  Group  [A] 
had  no  chance  for  sentencing  relief;  but,  I 
proposed  a theory  whereby  those  in  Group 

[B]  could  argue  that,  because  Cunningham 
applied  6th  Amendment  principles  that 
could  be  traced  directly  back  to  Apprendi, 
the  result  in  Cunningham  was  “dictated 
by”  the  result  in  Apprendi.  Consequently, 
and  because  habeas  corpus  petitioners 
are  entitled  to  the  benefit  of  a Supreme 
Court  decision  that  came  down  before 
their  conviction  and  sentence  became  final, 
I suggested  that  Group  [B]  prisoners  could 
argue  that  Cunningham  applied  to  them, 
even  though  Cunningham  itself  has  never 
been  declared  to  be  retroactive  and,  in  all 
likelihood,  never  will  be.  Unfortunately, 
however,  this  argument  now  appears  to 
be  dying  or  already  dead.  For  one  thing, 
the  Ninth  Circuit  has  recently  held  that 
the  result  in  Blakely  was  not  dictated  by 
Apprendi,  because  Apprendi  defined  the 
statutory  maximum  sentence  to  include 
any  sentence  authorized  by  the  Legislature 
- a definition  which  necessarily  includes  an 
upper-term  sentence.  Shardt  v.  Pcivne,  414 
F.3d  1025  (9th  Cir.  2005).  If  Blakely  wasn’t 
“dictated  by”  Apprendi,  then  neither  was 
Cunningham.  Moreover,  cases  coming 
down  in  2007  have  held  that,  because  the 
California  Supreme  Court  went  the  other 
way  in  its  pr e-Cunningham  decision  and 
because  Cunningham  itself  was  not  unani- 
mous, Cunningham  was  not  even  dictated 
by  Blakely,  let  alone  by  Apprendi.  See,  e.g., 
Buckley  v.  Nakayema  (E.D.  Cal.  3/27/07). 
Thus,  except  in  the  very  unlikely  event  that 
Cunningham  is  declared  to  be  retroactive, 
prisoners  who  fall  into  Group  [B]  should 
expect  that  their  Cunningham  claims  will 
be  quickly  turned  down  in  the  California 


courts,  and  that  federal  courts  will  reject  their 
Cunningham  claims  as  well. 

Furthermore,  even  those  prisoners 
in  Group  [C]  who  can  actually  make  it  to 
first  base  by  successfully  arguing  that  Cun- 
ningham was  dictated  by  Blakely  are  going 
to  face  very  rough  sledding,  thanks  to  two 
decisions  by  the  California  Supreme  Court 
which  came  down  on  July  17, 2007:  People 
v.  Black,  2007  Cal.  LEXIS  8071  and  People 
v.  Sandoval,  2007  Cal.  LEXIS  8087.  The 
rules  established  by  these  decisions  make  it 
very  difficult  for  a petitioner  to  even  qualify 
for  re-sentencing  under  Cunningham,  and 
those  few  who  do  qualify  are  now  extremely 
likely  to  wind  up  with  the  same  sentence 
they  got  the  first  time  around: 

Rule  1:  Cunningham  does  not  apply  at 
all  to  consecutive  sentences. 

Rule  2:  A single  aggravating  circum- 
stance that  renders  a defendant  eligible  for 
the  upper  term  sentence  is  sufficient.  There- 
fore, a sentence  does  not  violate  Cunningham 
if  (1)  the  defendant  admits  to  any  conduct 
that  justifies  the  upper-term  sentence;  or  (2  ) 
the  sentence  is  based  to  any  degree  on  a prior 
conviction  or  prior  criminality. 

Rule  3: Any  Cunningham  error  will  be 
found  “harmless”  wherever  the  jury  made 
a factual  finding  that  supports  at  least  one 
legitimate  aggravating  factor  justifying  the 
upper  term. 

Rule  4:Catch  22:  Even  if  the  defendant 
manages  to  qualify  for  re-sentencing  under 
Rules  1-3,  the  same  trial  judge  can  rely  on 
the  newly  enacted  anti-  Cunningham  law  to 
sentence  the  legitimately  defendant  to  the 
same  upper-term  sentence  that  was  origi- 
nally imposed  - without  any  additional  jury 
findings  being  required. 

Findings  of  AEDPA  Study  as  to  Non- 
Capital  Habeas  Corpus  Petitions 

In  August,  Vanderbilt  University 
completed  the  first  comprehensive  study 
of  how  AEDPA  is  working  in  practice  in 
the  federal  district  courts.  The  study  ana- 
lyzes statistics  garnered  from  capital  (death 
penalty)  and  non-capital  habeas  corpus 
petitions  in  the  decade  since  AEDPA  was 
enacted.  The  sobering  findings  of  the  study 
are  summarized  below,  with  an  emphasis 
on  the  findings  in  non-capital  cases. 

• Each  year,  prisoners  have  filed  more 
than  18,000  federal  habeas  corpus  cases 
seeking  relief  under  AEDPA.  93%  of  these 
filings  were  done  without  a lawyer. 
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• Of  more  than  2,300  federal  habeas 
corpus  cases  in  the  study,  only  7 peti- 
tioners received  relief  on  habeas  corpus. 
That  translates  to  a success  rate  of  only 
1 in  every  284  cases  - which  is  less  than 
3 “winners”  per  thousand  cases  hied!  This 
rate  is  considerably  lower  than  the  rate  of 
success  before  AEDPA  (formerly  about 
1%,  or  10  per  1,000). 

• 35%  of  all  non-capital  habeas 
corpus  petitions  attacked  guilty  pleas  as 
opposed  to  trial  errors.  However,  all  7 of 
the  winning  cases  in  the  study  attacked 
convictions,  not  pleas. 

• By  far  the  most  prevalent  claim  was 
for  ineffective  assistance  of  counsel.  The 
next  most  “popular”  claims  were  insuf- 
ficient evidence  of  guilt  and  erroneous 
evidentiary  rulings. 

• Evidentiary  hearings  in  non-capital 
cases  were  granted  at  a rate  of  only  4 per 
1,000. 

• Discovery  was  granted  at  a rate  of 
only  3 per  thousand  non-capital  filings. 

• 22%  of  the  non-capital  dismissals 
were  based  on  the  statute  of  limitations. 

• About  11%  of  non-capital  petitions 
were  dismissed  for  lack  of  exhaustion.  Stays 
pending  exhaustion  were  relatively  rare  in 
non-capital  cases,  only  2.5%  (25  per  1,000), 
although  most  of  those  stays  were  granted 
by  California’s  Central  District  Court. 

• Procedural  default  accounted  for 
13%  of  terminated  cases. 

• Non-capital  cases  took  an  average 
of  11.5  months  in  federal  court  to  be 
completed. 

Habeas  Hint.  It’s  next  to  impossible 
to  find  any  “good”  news  in  this  study,  but 
one  point  does  jump  out  at  me  from  these 
rather  dismal  statistics:  With  the  success 
rate  being  so  very  low  and  the  rate  of  dis- 
missals for  untimeliness  and  procedural 
default  being  so  high,  it’s  absolutely  critical 
for  habeas  corpus  petitioners  to  make  sure 
they  do  everything  possible  to  see  to  it  that 
federal  habeas  corpus  petitions  are  hied 
within  the  AEDPA  period  of  limitations 
and  without  incurring  any  state  procedural 
defaults.  In  other  words,  bad  as  these  sta- 
tistics are,  they  demonstrate  that  by  simply 
making  sure  that  a federal  habeas  corpus 
petition  is  hied  in  time  and  in  compliance 
with  state  court  rules  for  exhaustion,  the 
chances  of  success  increase  twice  to  three 
times  over  what  they  would  otherwise  be. 
Therefore,  the  message  is  the  same  one  that 
I’ve  preaching  for  the  past  10  years:  (1)  If 
you’re  planning  on  hling  for  habeas  corpus 
relief  with  or  without  an  attorney,  start  in 
as  soon  as  possible  after  your  conviction  is 
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affirmed  on  direct  appeal;  (2)  Spend  your 
AEDPA  time  wisely,  leaving  enough  time 
to  permit  exhaustion  while  you  support 
your  habeas  claims  with  investigation  and / 
or  expert  testimony;  and  (3)  Use  the  guid- 
ance provided  in  the  California  Habeas 
Handbook  to  help  you  in  dealing  success- 
fully with  the  demands  of  AEDPA. 

U.S.  Supreme  Court  Habeas 
Decisions  (2006-07) 

Lawrence  v.  Florida 
127  S.  Ct.  1079  (2007) 
Resolving  a conflict  in  the  circuit 
courts,  Lawrence  squarely  holds  that  a 
prisoner  is  not  entitled  to  statutory  tolling 
under  AEDPA  between  the  time  that  a 
state’s  highest  court  denies  a state  habeas 
corpus  petition  and  the  time  that  decision 
becomes  final  by  expiration  of  the  period  to 
hie  for  Certiorari  (90  days),  or  for  the  time 
that  a petition  for  Certiorari  is  pending  in 
the  U.S.  Supreme  Court  after  a denial  on 
state  habeas.  In  other  words,  although  the 
AEDPA  statute  of  limitations  still  does 
not  begin  to  run  until  after  a conviction 
becomes  final  on  direct  appeal  (in  Califor- 
nia, 90  days  after  the  California  Supreme 
Court  denies  the  petition  for  review),  it  is 
now  clear  that,  in  all  jurisdictions,  statutory 
tolling  is  only  allowed  between  the  date  that 
a first  state  habeas  corpus  petition  is  hied 
and  the  date  that  the  state’s  highest  court 
denies  relief  on  state  habeas  corpus. 

Burton  v.  Stewart 
127  S.  Ct.  793  (2007) 

A Washington  state  prisoner  who 
hies  a federal  habeas  corpus  petition  while 
the  state  courts  are  still  in  the  process  of 
reviewing  the  sentence  imposed  for  that 
conviction  cannot  later  hie  another  habeas 
petition  challenging  that  state  conviction 
without  complying  with  the  “successive 
petition”  requirements  of  AEDPA  (which 
are  effectively  impossible  to  meet). 

Habeas  Hint:  This  is  actually  good 
news  for  most  prisoners  in  the  sense  that, 
based  on  Burton , it  is  not  until  cdl  sentenc- 
ing issues  are  fully  and  finally  addressed 
in  the  state  courts  that  the  AEDPA  will 
start  to  run  on  one’s  hrst  federal  habeas 
corpus  petition. 

Frv  v.  Pliler 
127  S.  6.  2321  (2007) 

On  federal  habeas  corpus,  the  court 
will  always  apply  the  standard  of  prejudice 
from  Brecht  v.  Abrahamson,  507  U.S.  619 
(1993),  even  in  cases  where  the  state  courts 
never  recognized  that  there  had  been  fed- 
eral constitutional  error  in  the  hrst  place 
and,  as  a result,  never  applied  the  more 
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prisoner-friendly  standard  of  Chapman 
v.  California,  386  U.S.  18  (1967). 

Habeas  Hint : This  decision  effectively 
means  that  a petitioner  in  federal  court 
must  always  carry  the  burden  of  showing 
that  federal  constitutional  error  “probably” 
affected  the  outcome  of  the  trial  or  plea.  As 
a result,  it  is  now  more  important  than  ever 
that  state  trial  lawyers  make  and  preserve 
objections  based  on  the  U.S.  Constitution 
as  well  as  on  state  law;  and  that  state  ap- 
pellate lawyers  make  sure  to  invoke  the 
Chapman  standard  on  direct  appeal  when- 
ever it  is  possible  to  allege  a claim  based  on 
federal  constitutional  error.  P 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  post-conviction  cases.  He  is  the  author 
of  the  California  Habeas  Handbook,  which 
thoroughly  explains  state  and federal  habeas 
corpus  and  AEDPA.  The  new  5"'  Edition 
( completely  revised  in  September,  2006 ) is 
now  shipping,  and  can  be  purchased for  $39.99 
( cost  is  all-inclusive  for  prisoners;  others  pay 
$10  extra  for  postage  and  handling).  Use  the 
order  form  available  on  the  website  — russell- 
habeas.com  - or  just  send  your  address  and 
check  or  money  order  to:  Kent  Russell,  “Cal. 
Habeas  Handbook” , 2299  Sutter  Street,  San 
Francisco,  CA  94115. 
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Dallas  County  Jail  Deficient,  Says  2006  Report;  DO  J Files  Suit 


Just  over  two  years  ago,  the  jail 
in  Dallas  County,  Texas  (DCJ) 
failed  state  certification  inspections  and 
came  under  fire  for  numerous  high  pro- 
file cases  of  prisoner  deaths  and  neglect. 
A U.S.  Department  of  Justice  (DOJ) 
report,  issued  on  December  8,  2006, 
found  that  the  facility  was  still  deficient 
in  the  exact  same  areas.  In  September, 
2007  the  DOJ  sued  the  county  to  force 
improvements  in  jail  conditions  and 
medical  care. 

Assistant  Attorney  General  Wan  J. 
Kim  sent  a copy  of  the  47-page  2006  re- 
port, which  detailed  numerous  deficiencies 
at  the  jail,  to  then-County  Judge  Margaret 
Keliher.  Judge  Keliher  commissioned 
the  original  internal  investigation  that 
revealed  numerous  problems  at  the  jail. 
[See:  PLN,  Jan.  2006,  p.l] 

On  November  28,  2005  the  DOJ’s 
Civil  Rights  division  notified  jail  officials 
of  their  intention  to  inspect  the  facility. 
Two  on-site  inspections  were  conducted 
in  early  2006,  lasting  a total  of  nine  days. 
DCJ  failed  in  every  area. 

The  report  began  with  the  screening 
process  used  by  the  nation’s  7th  largest 
jail  system.  DCJ  receives  nearly  100,000 
prisoners  per  year.  Inspectors  found  that 
most  of  those  prisoners  fail  to  receive 
adequate  medical  screenings  when  they 
arrive,  which  places  all  the  prisoners, 
and  those  who  come  in  contact  with 
them,  at  risk  for  the  spread  of  contagious 
diseases. 

One  prisoner  identified  only  as  C.C. 
was  suspected  of  having  TB.  An  order 
for  an  X-ray  was  issued  on  January  9, 
2006;  however,  C.C.  was  not  X-rayed 
until  March  18,  2006.  The  results  of  the 
X-ray  resulted  in  C.C.  being  placed  in 
quarantine,  which  should  have  occurred 
months  earlier. 

Another  prisoner,  C.T.,  showed  ac- 
tive symptoms  of  TB  by  coughing  up 
blood  and  having  night  sweats.  Yet  seven 
days  after  being  booked  into  the  jail,  on 
March  14, 2006,  C.T.  still  had  not  received 
an  examination,  chest  X-ray  or  medical 
evaluation. 

The  report  also  revealed  that  prison- 
ers suffered  from  inadequate  treatment 
of  their  chronic  care  needs.  Inspectors 
“randomly  selected  12  inmates  from  those 
designated  as  diabetics  by  DCJ.”  What 
they  found  was  that  only  9 of  the  12  had 
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received  blood  sugar  level  testing  upon 
intake;  six  had  received  no  insulin  for  a 
period  ranging  from  6 to  60  days  after 
intake,  and  none  of  the  twelve  had  been 
tested  for  the  two  standard  indicators  of 
diabetes  upon  intake. 

Inspectors  spoke  with  prisoner  A.R., 
who  had  already  spent  three  weeks  in 
DCJ  without  insulin.  A subsequent  test 
indicated  that  A.R.’s  blood  sugar  level  was 
“extremely  high.”  Inspectors  concluded 
that  the  prisoner  had  been  “unnecessar- 
ily exposed  to  potentially  life-threatening 
harm”  by  DCJ  staff. 

Inspectors  also  found  that  asthmat- 
ics and  prisoners  who  suffered  from  HIV 
were  neglected  at  the  jail.  Prisoner  B.P. 
suffered  from  HIV,  asthma  and  a drug- 
resistant  skin  infection.  He  was  supposed 
to  be  on  three  medications  but  was  only 
being  given  one.  The  obvious  risk  of  this 
lapse  in  care  was  that  B.P.’s  ailments  would 
eventually  become  drug  resistant  as  his 
health  deteriorated. 

Jail  records  indicated  that  a female 
prisoner,  N.T.,  suffered  seizures  on  Oc- 
tober 10  and  November  28,  2005.  She 
received  no  seizure  medication  until 
February  16,  2006  - four  days  before  the 
inspectors  first  arrived. 

Even  those  who  eventually  obtained 
treatment  received  inadequate  follow-up 
care.  DCJ  prisoner  C.Z.  was  taken  to 
Parkland  Hospital  suffering  from  a life- 
threatening  bowel  obstruction.  Doctors 
determined  that  the  problem  was  being 
caused  by  prescribed  Seroquel  medication, 
and  instructed  that  the  dosage  be  reduced. 
C.Z.  was  returned  to  DCJ  on  March  14, 
2006,  where  her  Seroquel  dosage  was 
increased  300  percent. 

Jail  prisoner  A.Q.  had  a condition 
called  rhabdomyolysis,  which  is  serious 
enough  to  cause  kidney  failure  if  left 
untreated.  On  October  13,  2005,  A.Q. 
was  hospitalized  for  this  condition.  When 
inspectors  reviewed  his  medical  file  in 
February  2006,  A.Q.  still  had  not  received 
a follow-up  visit  by  hospital  staff. 

DCJ  prisoner  A.M.  was  booked  into 
the  jail  with  a wound  on  September  6, 
2005  and  had  to  wait  almost  a month 
before  he  received  treatment  on  October 
4.  He  developed  an  infection  and  was 
hospitalized  on  October  14.  But  when 
inspectors  visited  the  jail  in  February 
2006,  A.M.  had  not  been  seen  by  DCJ 


medical  staff  and  had  not  received  any  of 
his  prescribed  medications. 

The  DOJ  report  submitted  to  the 
Dallas  County  Commissioners  specifically 
listed  36  prisoners  who  had  either  died  or 
been  grossly  neglected  while  in  the  custody 
of  DCJ.  U.S.  Assistant  Attorney  General 
Kim  said  that  the  problems  identified  most 
recently  by  the  DOJ  mirrored  those  listed 
in  a 2004  jail  report  that  had  been  com- 
missioned by  the  county  judges. 

Another  area  of  immediate  concern 
to  DOJ  investigators  was  the  inadequate 
screening  of  juveniles  admitted  to  the  jail 
and  inadequate  treatment  and  observation 
of  mentally  impaired  prisoners,  which  had 
resulted  in  several  deaths  by  suicide. 

Kim’s  report  to  the  commissioners 
included  a copy  of  a note  sent  by  DCJ 
prisoner  M.K.  shortly  before  she  hung 
herself.  “I  need  to  see  the  doctor  to  get 
my  medicine  straightened  out.  I am  not 
getting  my  meds  that  my  doctor  faxed 
prior  orders  for  me,  and  I brought  in  the 
medication  myself  and  paid  for  it,”  she 
pleaded.  “I  cannot  afford  to  be  treated 
this  way!  Please  help  me!  I need  my 
medicine!” 

M.K.  was  admitted  to  the  jail  on 
December  4,  2002.  She  wrote  the  note 
on  January  3,  2003  and  hung  herself  two 
days  later. 

DCJ  prisoner  C.L.  died  of  an  over- 
dose of  psychotropic  medication  that  he 
had  not  been  prescribed.  The  report  did 
not  say  where  C.L.  obtained  the  medica- 
tion, but  did  observe  that  his  record  noted 
“mental  health  issues,”  and  that  his  sister 
had  called  jail  officials  to  warn  them  her 
brother  had  threatened  to  commit  suicide 
and  should  be  watched  closely. 

DCJ  prisoner  J.P.  suffered  from  bipo- 
lar disorder,  which  was  noted  at  intake. 
However,  deficient  medical  care  by  four 
separate  clinicians  left  J.P.  “deteriorated 
to  the  point  that  jail  staff  repeatedly  ob- 
served him  eating  his  own  feces.” 

In  February  2007,  Dallas  County 
agreed  to  settle  lawsuits  filed  by  the 
families  of  three  mentally  ill  DCJ 
prisoners  whose  medications  had  been 
withheld.  One  of  the  prisoners,  James 
Mims,  suffered  renal  damage  and  almost 
died  after  the  water  in  his  cell  was  turned 
off  for  ten  days  as  a disciplinary  sanc- 
tion. The  settlements  totaled  $950,000; 
the  prisoners’  families  were  represented 
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$56,000  Settlement  for  Torturous 
Eight  Hours  in  New  Jersey  Jail 


by  attorneys  David  Finn,  Mark  Haney 
and  Jeff  Kobs. 

Other  issues  mentioned  in  the  Dec. 
2006  DOJ  report  included  old  washers 
and  dryers  at  the  jail  that  failed  to  ad- 
equately clean  bodily  fluids  from  clothing 
and  linen,  which  increased  the  risk  of 
infection.  Fire  and  safety  equipment  were 
also  deficient,  sanitation  facilities  were  in- 
adequate, and  the  jail’s  dental  department 
was  still  plagued  with  problems. 

The  DOJ  expressed  a desire  to  work 
with  county  officials  to  alleviate  the  areas 
of  concern  cited  in  the  report,  but  warned 
that  if  left  unresolved  the  deficiencies 
could  result  in  legal  action. 

Apparently  the  problems  were  never 
remedied.  On  Sept.  12,  2007  the  DOJ 
filed  a lawsuit  against  Dallas  County  and 
Sheriff  Lupe  Valdez,  citing  civil  rights 
violations  due  to  unsafe  conditions  and 
inadequate  healthcare.  The  suit  demands 
that  corrective  action  be  taken  at  the 
county’s  five  jail  facilities.  “Defendants 
have  exhibited  deliberate  indifference  to 
the  health  and  safety  of  Dallas  County 
Jail  inmates,”  states  the  complaint,  which 
was  signed  by  former  Attorney  General 
Alberto  Gonzales.  See:  United  States  v. 
Dallas  County,  USDC  N.D.  TX,  Case  No. 
3:07-cv-01559. 

Editor’s  Note:  PLN  is  also  suing  the 
Dallas  County  Jail,  over  the  jail’s  refusal 
to  deliver  PLN  subscriptions  to  prisoners 
at  the  facility.  The  case  settled  as  this  issue 
went  to  press.  Details  to  follow.  P 

Sources:  Associated  Press,  Star-Telegram, 
Dallas  Observer,  US.  Department  of  Jus- 
tice Letter  to  Commissioners 


In  April  2007,  the  Borough  of 
Bradley  Beach,  New  Jersey,  agreed 
to  pay  $56,000  to  settle  a federal  lawsuit 
alleging  multiple  constitutional  violations 
by  a woman  who  spent  eight  hours  in  the 
Borough’s  jail. 

Plaintiff  Aimee  Sliker  was  arrested 
at  the  Bradley  Beach  police  station  on 
November  17,  2002,  after  talking  with 
detectives  about  a fight  she  had  with  her 
boyfriend  the  night  before.  She  was  sub- 
sequently charged  with  assault  and  bail 
was  set  at  $5,000. 

Following  her  arrest,  Sliker  claimed, 
she  was  strip  searched  and  denied  food, 
feminine  sanitary  products,  and  medica- 
tion. 

Sliker  informed  jailers  that  she 
was  undergoing  treatment  for  cancer, 
including  taking  chemotherapy  drugs 
several  times  a day,  and  had  had  her 
lymph  nodes  removed.  Jailers,  however, 
failed  to  take  her  medical  condition  into 
account. 

Instead,  Sliker  was  placed  in  a filthy, 
freezing  cell.  There  was  no  heat.  Water 
dripped  from  the  ceiling  and  the  plumbing 
leaked.  The  toilet  was  covered  with  feces 
and  stained  with  urine. 

Upon  placement  in  this  frigid  cell, 
Sliker  was  forced  to  undergo  a strip 
search.  Sliker  was  heavily  menstruat- 
ing at  the  time.  She  asked  for  tampons 
but  was  provided  none.  She  was  also 
repeatedly  shuffled  back  and  forth  from 
the  cell  to  an  office  during  this  time 


for  booking.  Jailers  handcuffed  her  to 
a pole  whenever  she  was  in  the  office, 
despite  having  no  lymph  nodes  on  her 
left  side. 

After  about  five  hours  at  the  jail  Sliker 
complained  that  she  was  hungry  and 
nauseous  because  she  had  not  taken  her 
medicine.  She  told  jailers  that  she  had  not 
eaten  since  long  before  she  was  arrested. 
They  gave  her  nothing,  but  did  order  some 
Chinese  food  for  themselves,  which  they 
ate  in  front  of  her.  She  also  asked  to  take 
her  medication  but  was  denied  permission 
for  that  as  well. 

Sliker  sued  the  Borough  in  the  U.S. 
District  Court  for  the  District  of  New 
Jersey  under  42  U.S.C.  § 1983.  Sliker 
specifically  claimed  the  jail’s  blanket 
strip  search  policy  was  unconstitutional 
because  it  was  not  based  on  individual- 
ized suspicion  and  that  jailers  exhibited 
deliberate  indifference  to  her  legitimate 
medical  and  health  needs.  Sliker  also 
claimed  the  police  chief  failed  to  prop- 
erly train  and  supervise  the  jailers  and 
that  he  had  a custom  and  practice  of 
maintaining  unsanitary  and  unsafe  con- 
ditions at  the  jail.  The  Borough  agreed 
to  pay  a lump  sum  of  $56,000  to  settle 
the  lawsuit. 

Attorney  Steve  Latimer  of  the  Hack- 
ensack, New  Jersey,  law  firm  Loughlin  and 
Latimer  represented  Sliker  in  her  lawsuit. 
See:  Sliker  v.  Borough  of  Bradley  Beach, 
USDC  D NJ,  Case  No.'  3:04-CV-05577- 
MLC-TJB.  FI 
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Creative  & Reasonable  Sentencing  Departures 
Appeals  (Trial,  Plea,  & Sentencing) 
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Marcia  G.  Shein  can  be  retained  to  represent  your  interests  or  to  assist  your 
retained  counsel  in  achieving  the  most  favorable  outcome  for  your  case. 


Law  Office  of  Marcia  G.  Shein,  P.C. 
Federal  Criminal  Law  Center 
2392  North  Decatur  Road 
Decatur,  GA  30033 
Marcia@MsheinLaw.com 
Phone:  404-633-3797 
Fax:  404-633-7980 
www.msheinlaw.com 

Marcia  G.  Shein  is  the  owner  and  founder 
of  the  Federal  Criminal  Law  Center.  She 
is  a nationally  recognized  Federal 
Criminal  Defense  Attorney.  Any  state 
criminal  representation  or  assistance  is 
limited  to  the  State  of  Georgia 


Putting  an  experienced  attorney  on  your  side  can  make  a difference 
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Arizona  and  Indiana  Prisoner  Uprising  at  GEO-Run  Prison  in  Indiana 


On  April  24,  2007,  about  500 
Arizona  and  Illinois  prisoners  at 
a privately-run  facility  owned  by  the  Indi- 
ana Department  of  Corrections  (IDOC) 
participated  in  an  uprising.  The  prison 
is  operated  by  the  Boca  Raton,  Florida- 
based  GEO  Group  (formerly  Wackenhut 
Corrections),  a NYSE-listed  company  that 
manages  68  prisons  in  the  United  States, 
Australia,  South  Africa  and  the  U.K. 

The  New  Castle  Correctional  Facil- 
ity (NCCF)  was  built  by  the  IDOC  in 
2002,  when  the  state’s  prison  system  was 
experiencing  an  overcrowding  crisis  and 
prisoners  were  being  housed  in  county 
jails  and  exported  to  Kentucky. 

Ironically  the  Indiana  legislature, 
faced  with  an  $800  million  budget  deficit, 
refused  to  appropriate  operational  funds 
for  NCCF,  making  it  impossible  for  the 
IDOC  to  staff  the  prison.  The  2,416- 
bed  medium-security  facility  remained 
empty  until  it  became  an  issue  in  the  2004 
governor’s  race.  In  September  2005  the 
IDOC  entered  into  a $53  million  contract 
with  GEO  Group  to  operate  NCCF  for 
four  years,  and  Indiana’s  prisoners  were 
brought  home  from  Kentucky. 

GEO  also  negotiated  with  California’s 
overcrowded  prison  system  to  house  pris- 
oners at  NCCF.  A deal  to  transfer  1,260 
California  prisoners  to  the  privately-run 
prison  was  announced  in  October  2006, 
but  cancelled  on  December  28, 2006  after 
the  legality  of  shipping  prisoners  out-of- 
state  under  California’s  constitution  was 
challenged  in  court.  [See  related  article, 
this  issue  of  PLN:  California  DOC  Guards 
Win  Injunction  to  Stop  Prisoner  Transfers 
Out-Of-State;  Transfers  Continue  While 
State  Appeals]. 

At  the  time,  NCCF  was  only  housing 
1,068  Indiana  prisoners.  Then  a private 
prison  company  in  Texas  cancelled  its  con- 
tract to  hold  1,500  Arizona  prisoners.  With 
a prison  population  of  36,000  and  capac- 
ity for  only  31,000  in  its  own  correctional 
facilities,  Arizona  became  desperate  for 
bed  space.  Anxious  to  fill  its  empty  beds  at 
NCCF,  in  March  2006  GEO  signed  a $6.1 
million  contract  to  house  Arizona  prison- 
ers for  $64  per  prisoner  per  diem. 

The  first  104  Arizona  prisoners  arrived 
at  NCCF  on  March  12, 2006;  by  April  24, 
630  had  arrived.  Prior  to  being  transferred, 
the  Arizona  prisoners  were  not  told  they 
were  being  shipped  out-of-state,  nor  were 
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they  given  an  opportunity  to  contact  their 
families.  When  they  arrived  at  NCCF  they 
were  placed  in  lockdown  conditions,  no 
longer  had  smoking  privileges,  and  were 
not  allowed  cherished  personal  possessions 
such  as  TVs,  radios  and  sexually-explicit 
magazines,  which  were  considered  con- 
traband at  NCCF.  None  of  the  Arizona 
prisoners  had  volunteered  for  the  1,700- 
mile  transfer. 

As  specified  in  GEO’s  contract,  all 
of  the  transferees  were  lower-custody 
prisoners  with  clean  disciplinary  records. 
They  now  found  themselves  faced  with 
banishment,  property  deprivation,  loss 
of  privileges  and  lockdown,  which  they 
perceived  as  undeserved  punishment  for 
their  prior  good  behavior. 

Why  weren’t  the  Ar  izona  prisoners  told 
about  their  impending  transfer?  “The  last 
thing  you  want  to  have  happen  is  to  let  them 
know  and  have  them  riot  or  protest,”  said 
Arizona  DOC  spokesman  Bill  Lamoreaux. 
The  Arizona  DOC’s  secrecy  thus  succeeded 
in  transferring  the  potential  for  problems 
right  along  with  the  state’s  prisoners.  Such 
problems  didn’t  take  long  to  surface. 

The  April  24  uprising  at  NCCF  began 
around  2:00  p.m.,  when  over  50  Arizona 
prisoners  on  their  way  to  the  dining  area 
removed  their  shirts  and  refused  to  put 
them  back  on  as  a sign  of  defiance.  There 
was  a confrontation  and  one  guard  was 
shoved;  the  others  fled.  Simultaneously, 
around  100  Indiana  prisoners  - who 
were  kept  physically  separated  from  the 
Arizona  transferees  per  GEO’s  contract 
- noticed  the  disturbance  and  became 
verbally  disruptive. 

The  two  disturbances  eventually 
involved  between  220  and  500  prisoners 
from  both  states,  some  of  whom  attacked 
each  other,  set  mattresses  on  fire,  and 
trashed  the  facility  - breaking  windows 
and  furnishings  and  opening  cells.  Some  of 
the  prisoners  reportedly  armed  themselves 
with  broom  and  mop  handles.  The  upris- 
ing ended  around  4:45  p.m.  after  guards 
deployed  chemical  weapons  and  fired 
warning  shots.  One  guard,  a counselor  and 
eight  prisoners  received  minor  injuries. 

Arizona  DOC  Director  Dora  Schirro 
had  visited  NCCF  about  a week  before  the 
uprising,  and  what  she  saw  caused  her  to 
put  future  transfers  of  Arizona  prisoners 
to  the  GEO  facility  on  hold.  When  Schirro 
visited  on  April  19,  2007  she  discovered 


insufficient  and  inexperienced  staffing  - 
only  37  guards  for  630  Arizona  prisoners. 
The  state’s  contract  with  GEO  called  for 
131  staff  members  to  supervise  a total  of 
1 ,260  prisoners,  a ratio  of  more  than  one 
employee  per  ten  prisoners;  Schirro  found 
a 1:17  guard-to-prisoner  ratio. 

“They  were  pulling  staff  from  other 
areas  around  the  state  to  put  them  into 
these  [security]  positions,  and  we  needed 
to  be  sure  there  was  a permanent  pro- 
fessional crew  on  site.  It  wasn’t  just  a 
quantity  issue,  it  also  was  quality  and 
the  level  of  experience,”  said  Arizona 
DOC  spokesperson  Katie  Decker.  The 
staffing  situation  raised  “serious  security 
concerns,”  according  to  Decker. 

Following  the  uprising,  Decker 
questioned  the  future  of  Arizona’s  con- 
tract with  GEO.  “Is  the  facility  going 
to  be  capable  of  housing  the  inmates  we 
have  there?”  she  asked.  “Are  the  things 
that  caused  this  going  to  be  addressed?” 
After  control  was  restored,  69  Arizona 
prisoners  and  151  Indiana  prisoners  were 
transferred  to  other  facilities.  A report 
issued  by  IDOC  officials  on  May  23, 
2007  cited  austere  conditions  at  NCCF, 
idleness  among  the  prison  population, 
breakdowns  in  communication  between 
staff  and  prisoners,  inexperienced  prison 
staff,  and  transferring  Arizona  prisoners 
to  NCCF  too  quickly  as  contributing  fac- 
tors to  the  disturbance. 

In  August  2007,  Indiana  officials 
stated  that  future  prisoner  transfers  from 
Arizona  were  unlikely.  “We  don’t  plan 
on  opening  up  any  additional  housing 
units  for  Arizona,”  stated  IDOC  spokes- 
man Randy  Koester.  The  NCCF  riot  was 
not  the  only  factor  involved  in  reaching 
that  decision,  he  said.  Also  in  August,  28 
NCCF  prisoners,  all  of  whom  were  from 
Arizona  except  one,  were  charged  with 
various  offenses  related  to  the  disturbance 
- including  rioting,  criminal  confinement, 
battery  and  intimidation. 

How  did  the  uprising  affect  GEO’s 
bottom  line?  It  was  barely  a blip  on  Wall 
Street,  with  GEO’s  stock  regaining  the 
2.2%  post-riot  drop  it  experienced  within 
two  days.  By  the  end  of  the  week  following 
the  incident  at  NCCF,  the  company’s  stock 
had  gained  $1.30  over  its  pre-disturbance 
price,  closing  at  $51.20  per  share.  GEO 
Group  is  the  second  largest  private  prison 
company  after  industry  leader  CCA,  and 
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Innocent  Indiana  Man  Awarded  $9  Million  for 
20  Years  Imprisonment 


is  experiencing  22%  revenue  growth  annu- 
ally. Private  prisons  house  approximately 
6%  of  the  U.S.  prison  population. 

However,  private  prisons  in  general 
and  GEO  in  particular  are  a risky  business 
with  a number  of  problems.  For  example, 
the  employee  turnover  rate  in  private  pris- 
ons is  around  50%,  compared  with  about 
15%  in  state-run  facilities.  Also,  GEO’s 
New  Mexico  prisons  have  a prisoner 
murder  rate  of  one  per  400  prisoners,  in 
comparison  with  a nationwide  rate  of 
about  one  in  22,000. 

Additionally,  GEO  has  a history  of 
lax  drug  security  among  its  underpaid 
staff.  In  March  2007,  two  prisoners  were 
charged  with  running  a marijuana-dealing 
operation  at  NCCF.  At  the  Lawrence 
Correctional  Facility,  a GEO-run  prison 
in  Virginia,  twice  as  many  prisoners  were 
caught  with  drugs  than  at  all  other  Vir- 
ginia prisoners  combined.  The  prisoners 
who  were  found  with  drugs  reported  they 
had  been  provided  by  GEO  guards,  along 
with  cell  phones. 

Then  there’s  the  risk  of  private  prison 
companies  providing  substandard  living 
conditions,  programs  and  treatment  to 
prisoners  in  order  to  cut  costs,  as  was  the 
recent  case  at  the  GEO-run  Coke  County 
Juvenile  Justice  Center  in  Texas.  An  audit 
of  the  facility  released  in  early  October  2007 
found  “deplorable”  conditions,  including 
youths  living  in  filth,  inadequate  medical 
care,  and  an  over-reliance  on  pepper  spray 
by  guards.  Texas  Youth  Commission  au- 
thorities quickly  canceled  the  agency’s  $8 
million  contract  with  GEO  and  removed  all 
197  juvenile  offenders  from  the  facility. 

So  why  do  lawmakers  find  private 
prisons  so  attractive?  In  Indiana’s  case 
it  could  be  the  $226,000  in  campaign 
contributions  to  state  political  candidates 
from  private  prison  companies  between 
2001  and  2004.  This  included  $52,900 
in  donations  to  Governor  Daniels,  who 
was  elected  in  2004.  In  2006  alone,  GEO 
contributed  more  than  $200,000  to  po- 
litical candidates  and  organizations.  State 
prisons  don’t  generate  such  contributions, 
and  politicians  always  pay  attention  to  the 
source  of  the  money  that  flows  into  their 
campaign  coffers.  P 

Sources:  Indianapolis  Star,  South  Bend 
Tribune,  Terre  Haute  Tribune-Star,  Asso- 
ciated Press,  Hendricks  County  ( Indiana ) 
Flyer,  timesdispatch.com,  privateci.org, 
The  Arizona  Republic,  www.  azcentral.  com, 
www.  eastvalley tribune,  com,  International 
Hercdd  Tribune 


An  Indiana  federal  jury  awarded 
Larry  Mayes  $9  million  for 
actions  taken  by  police  officers  of  Indi- 
ana’s City  of  Hammond,  which  resulted 
in  Mayes  being  convicted  of  a rape  he 
did  not  commit.  As  a result  of  those 
actions,  Mayes  served  almost  21  years 
in  prison. 

Mayes  was  arrested  in  January  1981 
for  rape,  unlawful  deviate  conduct,  and 
robbery  that  stemmed  from  two  men 
robbing  a gas  station  in  Hammond.  After 
they  robbed  the  station,  the  men  forced 
the  clerk,  L.J.  to  leave  the  store  and  enter 
a vehicle.  The  two  men  took  turns  forc- 
ing L.J.  to  give  then  raping  her.  Only  the 
shorter  of  the  two  men  ejaculated. 

When  the  men  finally  released  L.J., 
she  contacted  police  and  a “rape  kit” 
test  was  performed.  L.J.  was  unable 
to  identify  her  attackers  from  photo 
line-ups  presented  by  police.  They  then 
hypnotized  L.J.,  who  identified  Mayes 
from  a line-up  of  10-12  persons.  L.J., 
however,  was  unable  to  identify  Mayes  at 
a subsequent  physical  lineup,  but  identi- 
fied the  “wrong”  man.  After  being  shown 
the  original  photo  line-up,  L.J.  identified 
Mayes  physically. 

Based  upon  these  identifications, 
Mayes  was  arrested  and  taken  to  trial, 
where  the  tainted  identification  contin- 
ued. No  physical  evidence  tied  Mayes 
to  the  crime,  as  his  fingerprints  were  not 
among  those  found  at  the  gas  station  or 
the  get-away  vehicle. 

In  2001 , DNA  testing  revealed  the  se- 
men stains  on  L.J.’s  panties  were  not  from 
Mayes.  Prior  to  that  testing,  L.J.  revealed 
to  prosecutors,  for  the  first  time,  that  she 
had  not  been  able  to  identify  Mayes  prior 
to  being  hypnotized  by  police. 


That  hypnosis,  if  it  had  been  re- 
vealed by  police,  would  have  prevented 
Mayes’  arrest  and  trial  because  “evidence 
derived  from  a witness  while  he  is  in  a 
hypnotic  trance  is  inherently  unreliable 
and  should,  therefore,  be  excluded  as 
having  not  probative  value.”  As  such,  the 
only  evidence  against  Mayes  would  have 
been  excluded. 

Police,  however,  used  that  information 
regarding  hypnosis  from  prosecutors  and 
Mayes’  defense  to  gain  leverage  against 
Mayes.  They  sought  information  from 
Mayes  in  an  unrelated  homicide  of  a Ham- 
mond police  officer.  Officers  advised  they 
knew  Mayes  was  innocent  of  the  charges 
against  him,  and  offered  him  help  if  he 
gave  information  on  the  murder  case. 
When  he  said  he  could  offer  no  assistance, 
he  was  fed  to  the  system. 

On  August  22,  2006,  the  federal  jury 
awarded  Mayes  $9  million  against  the 
City  of  Hammond  and  Officer  Michael 
Solan.  See:  Mayes  v.  City  of  Hammond, 
USDC,  ND  IN,  Case  No:  2:03-CV-379- 
PRC.  FJ 
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Five-Year  Forecast:  Prison  Population  Will  Swell  13% 
— Triple  America’s  Growth  Rate 


The  charitably  funded  Washing- 
ton D.C.-based  Public  Safety 
Performance  Project  (PSPP),  statistically 
analyzing  prison  population  trends  in  all 
50  states  and  the  federal  Bureau  of  Prisons 
(BOP),  projected  that  between  2007  and 
2011  the  total  prison  population  in  the 
United  States  will  grow  by  192,023  to  over 
1.7  million  men  and  women.  This  13  percent 
increase  (comprised  of  12%  for  men  and 
16%  for  women)  is  three  times  the  growth 
rate  of  the  nation’s  population.  The  U.S.  will 
then  have  an  incarceration  rate  of  562  felon 
prisoners  per  100,000  population,  or  one  out 
of  every  178  Americans.  (These  figures  are 
only  for  prisons,  and  do  not  include  jails .) 

Regionally,  prison  populations  in  the 
West,  Midwest  and  South  will  lead  the 
pack  with  up  to  18%  increases,  while  the 
Northeast  will  grow  by  only  7%.  Growth 
rates  will  be  highest  in  less-populated  states: 
Montana,  41%;  Arizona,  35%;  Alaska,  34%; 
Idaho,  34%;  Vermont,  33%;  Colorado, 
31%;  Washington,  28%;  Wyoming,  27%; 
Nevada,  27%;  and  Utah,  25%. 

Incarceration  rates  (per  100,000  popula- 
tion) are  spiking,  too.  Arizona’s  will  shoot 
from  590  to  747,  while  Nevada’s  will  surge 
from  540  to  640.  Louisiana  has  the  dubious 
lead  position  of  835  - projected  to  swell  to 
859  by  201 1 , [This  could  be  an  artifact:  many 
displaced  citizens  abandoned  Louisiana 
after  Hurricane  Katrina,  but  Louisiana’s 
prisoners  didn’t  have  the  luxury  of  that 
choice.]  At  the  other  end  of  the  spectrum, 
no  state  is  projecting  a decreased  prisoner 
population,  although  Connecticut,  Dela- 
ware, and  New  York  anticipate  no  growth. 

Incarceration  costs  are  tracked  by 
PSPP  as  well.  Rhode  Island  suffers  the 
highest  per-prisoner  costs  ($44,860), 
followed  by  Massachusetts  ($43,026)  and 
New  York  ($42,202).  The  lowest  costs  are 
in  the  deep  South,  with  Louisiana  having 
$13,309;  Alabama,  $13,909;  and  South  Car- 
olina, $13,170.  Overall,  the  national  expense 
of  incarcerating  prisoners  is  currently  over 
$60  billion  (California’s  exceeds  $10  billion 
alone).  PSPP  projects  that  the  forecast  13% 
population  growth  will  add  another  $27.5 
billion  in  costs  over  the  next  five  years,  in- 
cluding $12  billion  to  build  new  beds. 

PSPP  also  reviewed  trends  in  the  “re- 
sults” of  incarceration.  It  noted  that  over 
the  past  two  decades,  increased  rates  of 
incarceration  have  not  caused  a reduction 
in  crime  rates.  Nor  has  any  “correction” 


visibly  occurred:  the  average  national 
three-year  recidivism  rate  remains  at  50%. 
Against  this  backdrop  is  every  politician’s 
hue  and  cry  for  “public  safety.”  While  no  one 
argues  that  a policy  of  public  safety  should 
be  dismissed  as  an  unwise  investment,  the 
money  spent  on  “corrections”  is  increasingly 
disproportionate  to  the  competing  primary 
societal  needs  of  infrastructure,  education, 
and  healthcare. 

The  report  notes  the  maxim  of  incarcera- 
tion, “The  size  of  a state’s  prison  system  is 
determined  by  two  simple  factors:  how 
many  people  come  in  and  how  long 
they  stay.”  It  observes  that  in  the  past  30 
years,  many  significant  sentencing  and 
corrections  policies  have  had  a significant 
impact  on  populations.  These  include  the 
change  from  indeterminate  to  determinate 
sentencing,  abolition  of  parole,  lower  parole 
grant  rates  where  parole  still  exists,  passage 
of  “three-strikes”  laws,  and  establishment 
of  sentencing  guidelines.  Overlaying  the 
population  size  per  se  is  the  graying  of 
the  prison  population.  Concomitant  with 
longer  sentences  and  trifling  parole  poli- 


On  February  26,  2007,  a fed- 
eral jury  in  Minnesota  awarded 
$530,000  to  the  family  of  a man  who  died 
in  his  cell  after  jailers  and  medical  staff  at 
the  Washington  County  Jail  repeatedly 
ignored  his  pleas  for  medical  assistance. 

Walter  Gordon  made  a fatal  mistake 
on  January  2,  2004 — he  requested  help 
from  the  local  police. 

Gordon  had  been  hospitalized  for 
pneumonia  in  Maplewood,  Minnesota, 
from  December  29, 2003,  until  January  1, 
2004.  On  January  2 Gordon  had  difficulty 
breathing  and  returned  to  the  emergency 
room.  He  left  after  becoming  frustrated  at 
the  long  wait  and  had  a local  restaurant 
employee  call  Maplewood  police  to  give 
him  a ride  home  to  get  his  medication  and 
seek  treatment  elsewhere. 

A police  officer  picked  Gordon  up, 
and,  doing  what  cops  do,  immediately 
ran  a warrant  check.  The  check  revealed 
that  Gordon  was  wanted  in  Washington 
County. 


cies,  the  geriatric  factor  is  driving  housing 
and  medical  costs  up  faster  than  just  the 
population  numbers  would  foretell.  Other 
population  drivers  include  escalating 
methamphetamine-related  crimes  and  the 
impact  of  enhanced  sex-  offender  sentences. 

PSPP  summarizes  by  recognizing  that 
policy  makers  must  grapple  with  the  cost- 
benefit  analysis  of  incarceration.  To  this 
end,  they  need  to  know  and  plan  for  pro- 
jected prison  bed  space,  both  as  to  security 
levels  as  well  as  to  age/medical  needs.  For 
each  of  the  states  plus  the  BOP,  PSPP  has 
charted  prison  costs  and  populations  with 
projections  through  2011.  Perhaps  one  useful 
purpose  of  these  sobering  projections  is  that 
legislators  might  begin  to  turn  their  heads 
towards  an  incarceration  model  based 
upon  actual  correction  and  reintegration 
of  prisoners,  rather  than  the  interminable 
but  politically  popular  straight  punishment 
model.  See:  Public  Safety,  Public  Spending, 
Forecasting  America’s  Prison  Population 
2007-2011,  Public  Safety  Performance 
Project,  the  report  is  available  on  PLN’s 
website. 


A year  earlier,  on  January  9,  2003, 
Gordon  had  been  imprisoned  in  the 
Washington  County  Jail  to  serve  out  a 
misdemeanor  sentence  for  driving  with 
a suspended  license.  The  following  day 
Gordon  suffered  a heart  attack  and  had 
to  be  transported  to  the  hospital.  He  was 
released  early  from  jail  due  to  his  medical 
problems. 

Now,  however,  the  Washington 
County  probation  department  decided 
he  needed  to  serve  the  remaining  five  days 
of  that  sentence  and  had  issued  a war- 
rant for  his  arrest.  Gordon  was  promptly 
transferred  to  the  Washington  County  Jail 
without  obtaining  the  medical  attention 
he  had  called  police  for  in  the  first  place. 

At  the  jail  Gordon’s  situation  only 
worsened.  He  told  booking  officers  that  he 
was  in  severe  pain  and  was  having  difficul- 
ty breathing.  The  jail’s  videotape  showed 
him  having  difficulty  sitting  upright.  Gor- 
don told  the  jailers  that  he  suffered  from 
hypertension,  congestive  heart  failure, 
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diabetes,  and  pneumonia  and  requested 
immediate  medical  attention. 

The  jail’s  nurse,  Allen  Clevenger, 
noted  that  Gordon’s  blood  pressure  was 
extremely  high  (200/90)  and  that  his  res- 
piration was  high.  Still,  Clevenger  took 
no  action. 

Jailers  also  noted--in  their  own 
reports-that  when  escorting  Gordon  to 
his  cell,  he  had  great  difficulty  ascending 
the  stairs.  According  to  the  complaint, 
Gordon  would  “place  the  bin  containing 
his  property  two  to  three  stairs  ahead  of 
him,  and  then  hold  the  handrails  as  he 
struggled  up  each  step.” 

Once  he  was  in  the  cell,  jailers  con- 
tinued to  ignore  Gordon’s  repeated  pleas 
for  medical  assistance  and  even  threat- 
ened him  with  disciplinary  action  if  he 
continued  to  “ring  the  intercom  for  non- 
emergency issues.” 

Gordon  was  found  dead  in  his  cell  at 
5:15  a.m.  the  next  morning.  The  autopsy 
report  listed  the  cause  of  death  as  hyper- 
tensive and  atherosclerotic  heart  disease. 

Gordon’s  wife,  Cynthia  Gordon, 
filed  suit  in  the  U.S.  District  Court  for  the 
District  of  Minnesota  alleging  that  the 
deliberate  indifference  to  her  husband’s 
serious  medical  needs  violated  his  consti- 
tutional rights  under  42  U.S.C.  § 1983. 

A jury  agreed  and  awarded  Ms. 
Gordon  a total  of  $530,000:  $300,000  in 
actual  damages  for  deliberate  indifference, 
$200,000  in  actual  damages  for  negligence, 
and  $10,000  apiece  against  defendant  jail- 
ers Lois  Arends,  Vincent  Deschene,  and 
David  Frantsi.  The  judge  later  reduced  the 
damage  award  to  $330,000.00  and  the  case 
settled  for  that  amount  and  an  additional 


$143,000  in  fees  and  costs. 

Ms.  Gordon  was  represented  by  Jor- 
dan S.  Kushner  of  the  Minneapolis  Law 


Michigan  requires  financially  able 
prisoners  to  contribute  up  to 
90%  of  monies  received  at  their  prison  ad- 
dress to  the  state’s  coffers  as  an  offset  to  the 
cost  of  their  incarceration.  Moreover,  state 
law  prohibits  prisoners  from  maintaining 
bank  accounts  other  than  their  prison 
accounts.  A conflict  arose,  however,  when 
a federally  protected  pension  plan  of 
Daimler-  Chrysler  Corporation  (Chrysler) 
was  ordered  to  deliver  pension  benefits  to 
the  prisoners  at  their  prison  address,  with- 
out the  prisoners’  written  authorization. 
The  Sixth  Circuit  U.S.  Court  of  Appeals 
held  that  federal  law  (Employee  Retirement 
Income  and  Security  Act)  (ERISA)  pre- 
empted all  state  laws  that  might  attempt 
to  attach  these  retirement  funds.  (This 
protection  is  called  “anti-alienation.”) 

Four  Michigan  prisoners  were  ordered 
by  state  court  action  brought  by  Michigan’s 
Attorney  General  to  comply  with  the  State 
Correctional  Facility  Reimbursement  Act 
(SCFRA)  and  notify  Chrysler  of  their 
prison  address  so  that  Chrysler  could  mail 
their  pension  checks  there.  One  complied; 
the  other  three  did  not.  Chrysler,  in  turn, 
responded  in  the  matter  of  the  remaining 
three  that  under  their  fiduciary  responsibil- 
ity to  pensioners,  they  were  constrained 
by  ERISA  to  ignore  all  such  confiscatory 
state  laws.  The  U.S.  District  Court  agreed, 


Office  of  Jordan  S.  Kushner.  See:  Gordon 
v.  Frank,  USDC  D MN,  Case  No.  0:04- 
CV-02928  (DSD-JJG).  P 


declaring  that  the  anti-alienation  provisions 
of  ERISA  were  superior  to  claims  raised 
under  SCFRA. 

On  appeal  to  the  Sixth  Circuit,  Michigan 
argued  that  their  action  only  notified  Chrysler 
of  the  prisoners’  addresses,  which  was  not  per 
se  an  attachment  action.  But  Chrysler  replied 
that  even  the  mere  act  of  address  change  no- 
tification was  protected  under  their  fiduciary 
responsibility,  wherein  only  the  pensioner 
could  request  such  a change.  For  the  three 
prisoners  who  so  refused,  the  state  could  not 
compel  Chrysler  to  bend  its  rules. 

This  then  left  the  question  as  to  how 
Michigan  could  get  its  hooks  on  the  prison- 
ers’ money.  If  the  prisoners  instead  directed 
the  funds  be  sent  to  another  Michigan  ad- 
dress, the  court  observed  that  under  state 
law,  Michigan  could  then  seek  attachment  of 
those  funds  under  SCFRA,  because  once  the 
funds  had  been  disbursed  by  Chrysler,  they 
were  no  longer  under  Chrysler ’s  federally 
protected  fiduciary  control.  But  not  before 
the  court,  and  not  stated,  was  whether  the 
prisoners  could  safely  direct  Chrysler  to  send 
pension  benefit  checks  to  an  out-of-state 
address.  A better  defensive  move  might  be 
to  have  the  benefits  transferred  to  another 
person  (if  they  are  transferable)  or  to  instruct 
Chrysler  to  retain  them  until  the  prisoner 
paroles.  See:  Daimler  Chrysler  Corporation  v. 
Cox , 447  F.3d  967  (6th  Cir.  2006).  F! 
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Overcrowded  Washington  DOC’s  Solution:  Ship  ’Em  Out  of  State 


Overcrowding  is  pinching  the 
Washington  Department  of 
Corrections  (WDOC).  To  alleviate  that 
problem,  the  department  ordered  less 
than  100  community  supervision  violators 
released  without  a hearing  - but  the  result- 
ing public  outcry  has  the  WDOC  looking 
for  additional  beds,  which  will  result  in 
more  prisoners  being  sent  to  out-of-state, 
for  profit  facilities. 

To  ease  its  burgeoning  overcrowding 
problem,  the  WDOC  has  transferred  over 
1,000  prisoners  out-of-state  since  2003. 
The  state  is  in  the  process  of  adding  2,900 
prison  beds  by  2009;  it  is  projected  that  an 
additional  4,455  beds  will  be  needed. 

The  state’s  community  supervision 
program,  known  as  parole  in  other  states, 
is  causing  the  WDOC  the  greatest  amount 
of  criticism  and  directly  impacts  the  need 
for  more  prison  bed  space.  In  2006,  more 
than  28,000  people  were  under  active 
supervision  by  the  WDOC.  On  average, 
1,200  of  those  prisoners  were  returned 
to  jail  or  prison  for  breaking  their  release 
rules.  That  number  is  expected  to  rise  to 
1,600  over  the  next  two  years.  Some  of- 
fenders are  violated  for  committing  new 
crimes;  most,  however,  have  technical  vio- 
lations such  as  failing  to  attend  required 
meetings  or  flunking  a drug  test. 

The  lack  of  prison  bed  space  has 
sparked  a debate  as  to  how  such  viola- 
tors should  be  handled.  “We ’re  reaching 
critical  mass  everywhere,”  said  Lori 
Ramsdell-Gilkey,  WDOC’s  hearing  ad- 
ministrator. “What  we  did  [on  February 
23,  2007]  will  only  help  us  for  a few  days. 
We  have  got  to  learn  how  to  deal  with  this 
violator  population  without  using  confine- 
ment as  our  only  option.”  What  happened 
on  February  23  was  that  83  violators  were 
ordered  released  by  the  WDOC  without 
hearings  in  order  to  alleviate  overcrowding 
at  two  King  County  jails. 

Several  proposals  are  on  the  table  to 
deal  with  community  supervision  violators. 
Gov.  Christine  Gregoire  has  proposed  a 
$25  million  Offender  Re-Entry  Initiative. 
Rather  than  continuing  the  current  policy 
of  sending  violators  to  jail  for  30  to  60 
days,  the  Governor’s  plan  would  allow 
community  corrections  officers  to  refer 
violators  to  drug  treatment,  and  make  them 
report  more  often  and  take  more  drug  tests, 
among  other  lesser  sanctions.  Senate  Bill 
5070  is  a version  of  that  proposed  program 


by  David  M.  Reutter 

- it  would  allow  those  on  supervision  to 
break  the  rules  four  or  more  times  before 
being  returned  to  prison. 

Opposing  legislation,  House  Bill 
2377,  would  make  violators  serve  the 
remainder  of  their  time  on  community  su- 
pervision in  prison  if  they  break  the  rules 
just  once.  “We’ve  seen  people  who  are 
totally  abusing  the  system,”  said  House 
Minority  Leader  Richard  DeBolt.  “They 
are  on  a contract  with  the  state  that  says  if 
you  break  the  rules,  you  go  back  to  prison. 
It’s  cost  police  officers  their  lives  and  we 
have  to  get  tougher  on  this.  We  have  to  live 
up  to  our  end  of  the  bargain.” 

In  fact,  three  police  officers  were 
killed  in  a five-month  period  by  offend- 
ers on  community  supervision,  which 
has  stoked  the  fires  of  this  debate.  On 
August  13,  2006,  just  10  days  after  Mary 
Jane  Rivas  was  released  from  prison,  her 
speeding  vehicle  slammed  into  a cruiser 
driven  by  Seattle  police  officer  Joselito 
Barber.  Another  Seattle  police  officer, 
Mary  Nowak,  was  killed  when  a vehicle 
driven  by  Neal  Kelley  collided  with  hers. 
Then,  on  December  2, 2006,  King  County 
Sheriff’s  Deputy  Steve  Cox  was  shot  in  the 
head  twice  by  Raymond  Porter,  who  then 
shot  and  killed  himself. 

Those  incidents,  each  involving  an  of- 
fender on  community  supervision,  placed 
the  program  under  close  scrutiny.  While 
Gov.  Gregoire  has  been  critical  of  the 
WDOC  in  light  of  these  incidents,  she  was 
well  aware  in  2003,  when  she  was  Washing- 
ton’s attorney  general,  of  the  department’s 
policy  to  downgrade  felons  rated  highly 
likely  to  reoffend  - which  previously  re- 
quired strict  supervision  - to  low-risk  status 
with  minimal  or  no  supervision. 

This  is  in  the  context  that  since  1992 
the  state  of  Washington  has  paid  over 
$100  million  in  verdicts  and  settlements 
to  citizens  raped  and  killed  by  parolees 
based  on  negligent  parole  supervision 
by  the  Department  of  Corrections.  The 
Washington  DOC  has  a $25  million  insur- 
ance deductible  as  a result  of  its  dramatic 
failure  to  properly  treat  and  supervise  its 
parolee  population. 

The  WDOC  downgraded  1,298 
people  from  high-oversight  to  low-risk 
supervision  in  2006.  Between  2002  and 
2006,  122  supervisees  committed  new 
violent  crimes  after  being  downgraded. 
Gov.  Gregoire  admits  that  such  a system 


propagates  the  recycling  of  prisoners  to 
the  streets  and  then  back  to  prison. 

“We  don’t  get  them  the  drug  and  al- 
cohol treatment  they  need,”  she  said.  “We 
just  house  them.  We  send  them  back  out 
on  the  street.  We  need  to  make  sure  these 
people  get  a decent  education  and  a decent 
job  ...  to  turn  their  lives  around.” 

This  is  one  reason  for  giving  supervis- 
ing officers  the  latitude  to  decide  who  goes 
to  jail.  “I  don’t  expect  angels  coming  out 
of  prison.  Their  lives  don’t  all  go  in  one 
direction.  There’s  occasional  backsliding. 
But  if  it’s  three  steps  forward,  one  step 
back,  and  three  steps  forward,  I want  to 
give  them  a chance,”  stated  Senator  Mike 
Carrell,  R-Lakewood.  “But  if  somebody 
violates  the  condition  of  their  release  and 
does  so  repeatedly,  then  they’re  going  to  be 
sent  back  to  prison  for  a minimum  of  60 
days  or  for  the  rest  of  their  sentences.” 

Current  policy  allows  minimum  su- 
pervision after  an  offender  completes  70 
percent  of  community  supervision  time 
without  incident.  A violation  results  in  a re- 
turn to  jail.  To  accommodate  the  violators, 
the  WDOC  rents  approximately  800  cells 
throughout  the  state;  in  February  2007, 
King  County’s  jail  beds  were  overflowing 
with  violators.  On  February  23,  the  WDOC 
ordered  83  of  those  violators  released. 

The  WDOC’s  contract  with  King 
County  provides  220  jail  beds;  however, 
the  violator  population  had  reached  304 
prisoners.  “We  have  been  in  discussions 
with  them  about  population  for  a couple 
of  months  now,”  said  Major  William 
Hayes,  King  County  jail  spokesman. 
“They  were  basically  put  on  notice  that 
there  needs  to  be  a reduction.” 

A review  of  prisoner  files  was  made 
to  identify  lower-risk  prisoners  who 
were  suitable  for  release.  “We  feel  we  are 
making  responsible  decisions.  We  didn’t 
just  say  you,  you,  and  you  are  free,”  said 
WDOC  spokesman  Gary  Larson.  “We 
had  no  choice  but  to  do  something  about 
the  situation  in  the  jail.  We  couldn’t  put 
any  more  violators  in  there.” 

The  released  offenders  did  not  un- 
dergo the  normal  administrative  hearing 
process.  An  even  larger  outcry  occurred 
when  it  was  revealed  that  the  violators’ 
community  supervision  officer  was  not 
consulted  before  they  were  released. 

In  a letter  to  WDOC  Secretary  Har- 
old Clark,  Gov.  Gregoire  wrote,  “I  am 
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outraged  by  the  recent  release  of  offenders 
in  King  County  back  into  the  community 
prior  to  the  completion  of  their  custody 
sanction.”  Yet  she  wasn’t  outraged  at  the 
implementation  of  policies  that  resulted  in 
overcrowding,  which  in  turn  necessitated 
such  releases.  Nonetheless,  the  Governor 
prohibited  any  further  similar  releases. 

As  all  this  transpired,  problems  were 
revealed  at  the  live-in  Reynolds  Work 
Release  center,  which  is  run  by  Pioneer 
Human  Services  under  contract  with  the 
WDOC.  A January  2007  raid  netted  a 
small  amount  of  cocaine,  $3,600  in  cash 
and  several  cell  phones.  Allegations  of 
misconduct  included  inappropriate  sexual 
relationships  between  staff  and  prisoners. 
One  prisoner’s  cellphone  had  the  personal 
phone  numbers  for  Pioneer  staff  on  it.  Six 
Pioneer  employees  resigned  or  were  fired, 
and  five  offenders  under  community  su- 
pervision were  sent  back  to  prison. 

With  trouble  in  their  own  overflowing 
prison  system,  WDOC  officials  looked 
to  an  old  solution:  Shipping  prisoners 
to  other  states  to  do  time.  As  of  August 
31,  2007,  over  1,000  WDOC  prisoners 
were  serving  their  sentences  in  for-profit, 
privately-operated  facilities  in  Minnesota 
and  Arizona  run  by  Corrections  Corpora- 


tion of  America.  It  was  reported  in  October 
2007  that  WDOC  was  sending  an  addition- 
al 240  prisoners  to  an  out-of-state  lockup  in 
Oklahoma.  Most  of  the  transferred  prison- 
ers are  well-behaved  and  have  non-violent 
records,  which,  as  one  article  in  the  Seattle 
Post-Intelligencer  put  it,  is  “an  odd  way  to 
reward  good  behavior.”  The  WDOC  also 
tries  to  transfer  prisoners  with  at  least  five 
years  left  on  their  sentences. 

Ironically,  in  June  2006,  WDOC  Sec- 
retary Harold  Clarke  stated  that  he  was 
creating  programs  to  encourage  stronger 
bonds  between  prisoners  and  their  family 
members.  “Strong  family  ties  are  good 
for  children  and  help  reduce  the  risk  that 
offenders  will  commit  new  crimes,”  he 
said  at  the  time.  But  strengthening  family 
bonds  is  hard  to  do  when  prisoners  are 
transferred  hundreds  of  miles  from  their 
home  state. 

Legislators,  however,  seem  to  like  the 
solution.  “With  $2  billion  in  [budget]  sur- 
plus, there’s  no  reason  why  we  can’t  make 
this  happen,”  said  Sen.  Carrell.  “This  fix  is 
good  for  county  jail  capacity  and  good  for 
prison  capacity,  and  I think  the  people  of 
Washington  will  be  safer  because  of  it.” 

While  politicians  love  to  bang  the 
“lock  ‘em  up”  drum,  they  are  reluctant  to 


pay  for  the  prison  cells  to  make  that  hap- 
pen. Perhaps  they  should  beat  the  drum 
that  Gov.  Gregoire  proposed  - education 
and  treatment.  That  drum,  however,  is  not 
as  popular  and  garners  fewer  headlines  for 
media-savvy  politicians.  Which  still  leaves 
them  with  a problem. 

Washington’s  continually  growing 
prison  population  is  a direct  result  of 
some  of  the  nation’s  harshest  sentenc- 
ing measures.  Each  year  the  legislature 
lengthens  sentences,  reduces  good  time 
and  further  ensures  a growing  prison 
population.  In  1987  Washington  had 
about  5,400  prisoners.  Twenty  years  later 
it  has  almost  19,000.  Like  most  states, 
sentencing  reform  is  nowhere  on  the  po- 
litical agenda. 

“As  a society  we’re  going  to  have  to 
make  some  decisions  we  don’t  want  to 
make,”  said  Denise  Hollenbeck,  a WDOC 
risk  assessment  officer.  “You’re  left  with 
these  impossible  choices.”  Not  impossible 
for  the  WDOC  prisoners  who  have  been 
sent  to  for-profit  prisons  in  other  states,  far 
from  their  loved  ones.  For  them,  the  reality 
of  their  situation  is  all  too  possible. 

Sources:  Seattle  Times,  Seattle  Post- 
Intelligencer,  The  News  Tribune 
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Oklahoma  Court  Orders  Sentenced  Prisoners  Transported  to  Prison 


The  District  Court  for  Oklahoma 
County,  Oklahoma  has  ordered 
the  County’s  Sheriff  to  transfer  all  pris- 
oners awaiting  transportation  to  the 
Department  of  Corrections  (DOC)  within 
30  days  and  any  prisoners  sentenced  after 
the  Court’s  order  are  to  be  so  transferred 
within  45  days  of  sentencing. 

The  Court’s  order  came  in  a class 
action  seeking  declaratory  and  injunc- 
tive relief  to  correct  overcrowding  at  the 
Oklahoma  County  Detention  Center 
(OCDC).  The  Court  found  that  at  no 
time  has  OCDC  exceeded  its  maximum 
capacity  of  2,890  prisoners.  It  has,  how- 
ever, overcrowded  the  section  holding 
prisoners  awaiting  transfer  to  serve  their 
prison  sentences. 

Holding  prisoners  for  extended  peri- 
ods at  OCDC  after  they  were  sentenced  to 
prison  without  further  charges  pending  is 
where  the  court  found  a serious  problem. 
One-third  of  OCDC’s  prisoners,  or  1,345, 


were  awaiting  transport  to  prison  to  serve 
their  sentences.  For  prisoners,  there  is  a 
huge  difference  in  serving  time  at  OCDC 
and  prison. 

The  biggest  difference  is  the  effect  on 
their  release  date.  Oklahoma  prisons  uti- 
lize class  levels  that  determine  the  amount 
of  “earned  credits”  that  reduce  their  sen- 
tence. To  reach  level  3,  a prisoner  must  be 
incarcerated  within  DOC  for  three  months 
while  a prisoner  imprisoned  for  eight 
months  reaches  level  4.  Prisoners  within 
DOC  can  also  receive  “achievement  cred- 
its” for  participating  in  DOC  substance 
abuse  and  educational  programs. 

OCDC  prisoners  awaiting  transport 
to  DOC  are  being  “triple  celled,”  which  is 
a violation  of  the  health  code.  Meanwhile, 
all  other  prisoners,  including  98  DOC 
contract  prisoners,  are  not  triple  celled. 
The  contract  prisoners  are  those  housed 
under  contract  with  DOC.  To  facilitate 
this  contract,  the  Sheriff  encourages 


Oklahoma  County  judges  to  not  utilize 
various  statutory  created  sanctions  that 
would  result  in  incarceration  at  OCDC 
because  of  lack  of  bed  space. 

The  Court  also  found  irregular  treat- 
ment between  the  contract  and  sentenced 
prisoners.  Contract  prisoners  are  allowed 
four  sets  of  underwear,  socks,  and  footwear 
per  week  while  the  sentenced  prisoners 
awaiting  transport  only  received  one  set 
per  week.  Because  of  prison  overcrowding, 
DOC  is  only  accepting  38  prisoners  per 
week  from  OCDC.  Yet,  after  this  action 
was  hied,  DOC  accepted  686  prisoners 
from  OCDC  in  a three  week  period. 

The  Court  ordered  all  sentenced 
prisoners  be  transported  to  DOC  within 
30  days  of  its  September  29,  2006,  order 
and  all  prisoners  sentenced  thereafter  be 
transported  within  45  days  of  sentencing. 
See:  Ravitz  v.  Whetsel,  Oklahoma  County 
District  Court,  Oklahoma,  Case  No:  CV- 

06-11.  FJ 


MDC  Brooklyn:  Sex  Scandal  and  11  Staff 
Indicted  for  Beating  Prisoners 


On  April  12,  2007,  eleven  guards 
at  the  federal  Bureau  of  Prison’s 
Metropolitan  Detention  Center  (MDC)  in 
Brooklyn,  New  York  - including  a cap- 
tain and  three  lieutenants  - were  indicted 
for  abusing  prisoners.  At  the  same  time, 
another  scandal  at  the  MDC  involved 
a staff  psychologist  allegedly  having  an 
extramarital  affair  with  a prisoner. 

PLN  has  previously  reported  the 
abuse  of  prisoners  by  guards  at  MDC 
Brooklyn.  [See:  PLN,  Sept.  2006,  p.30; 
June  2004,  p.  19;  and  April  2004,  p.21].  Un- 
fortunately the  brutality  against  prisoners 
continues,  with  many  of  the  same  guards 
participating.  A federal  indictment  was 
handed  down  against  Captain  Salvatore 
LoPresti,  Lt.  Frank  Maldonado,  Lt.  Kelly 
Tassio,  Lt.  Elizabeth  Torres,  and  guards 
Scott  Rosebery,  Glen  Cummings,  Alfred 
Santana,  Steven  Peterson  and  three  oth- 
ers stemming  from  assaults  on  prisoners 
which  occurred  on  November  13,  2002 
and  April  11,  2006. 

In  the  2002  assault,  the  indictment 
alleged  that  LoPresti  felt  “disrespected” 
when  prisoner  Robert  George  refused  to 
remove  a t-shirt  he  had  tied  around  his 
head.  LoPresti  and  other  guards  beat 
George  until  a pool  of  blood  and  clumps 


by  Matt  Clarke 

of  his  dreadlocks  were  left  on  the  floor. 
LoPresti,  Tassio,  Rosebery  and  two  other 
guards  then  attempted  a cover-up  by  mak- 
ing a noose  out  of  sheets  and  tying  it  to  the 
window  bars  in  George’s  cell,  to  support 
their  claim  that  he  had  attempted  suicide 
and  became  combative  when  LoPresti  tried 
to  intervene.  Those  guards,  along  with  San- 
tana and  Peterson,  submitted  false  reports 
supporting  the  attempted  suicide  scenario. 
Tassio  eventually  admitted  to  falsifying  a 
report  on  orders  from  LoPresti,  but  later 
recanted  her  confession. 

The  2006  beating  began  as  a fight  be- 
tween an  unnamed  prisoner  and  a guard,  and 
Rosebery  intervened.  The  prisoner  stopped 
fighting.  Rosebery  then  beat  the  prisoner  in 
his  cell  while  Torres  looked  on  and  taunted 
him  from  the  hallway.  Afterwards,  they  took 
the  prisoner  to  the  Special  Housing  Unit, 
tripping  him  while  he  was  being  taken  into 
an  elevator.  Torres  stood  lookout  in  the 
hallway  as  Cummings  repeatedly  stomped 
the  fallen  prisoner  in  the  stopped  elevator. 
The  beating  was  captured  on  videotape  by 
a hallway  surveillance  camera. 

LoPresti  was  also  charged  in  the 
indictment  with  abusing  official  letters  to 
help  MDC  guards  obtain  weapons  for  off- 
duty  use,  a violation  of  BOP  regulations. 


He  pleaded  not  guilty  during  arraignment 
on  April  13,  2007  and  was  released  on 
$250,000  bond. 

“These  names  are  not  new  to  us,”  said 
Center  for  Constitutional  Rights  attorney 
Rachel  Meeropol.  “We  are  pleased  that 
officials  are  finally  being  held  accountable 
for  a pattern  of  systematic  physical  and 
verbal  abuse  at  the  MDC.” 

The  Center  for  Constitutional  Rights 
filed  a lawsuit  against  MDC  employees  in 
April  2002  that  named  LoPresti,  Torres 
and  Rosebery.  The  suit  alleged  that  at 
least  five  Arab  and  South  Asian  prison- 
ers who  were  swept  up  in  the  reaction  to 
the  9-11  attacks  had  been  abused  while 
incarcerated  at  MDC.  The  U.S.  Depart- 
ment of  Justice’s  inspector  general  issued 
two  reports  in  2003  that  acknowledged  a 
pattern  of  abuse  at  MDC,  much  of  which 
was  videotaped. 

On  October  2,  2007,  Tassio  and 
Santana  pleaded  guilty  to  charges  that 
they  participated  in  a cover-up  of  the 
2002  beating,  admitting  they  wrote  false 
reports.  “I  knew  there  was  no  valid  reason 
for  going  into  the  cell,  and  I assisted  in  the 
assault,”  Santana  told  the  federal  court. 
Rosebery  and  Peterson  plead  guilty  to 
assault  charges  in  September  2007.  On 
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October  25,  2007,  a jury  found  LoPresti 
guilty  of  civil  rights  violations,  obstruct- 
ing justice,  and  making  false  statements. 

In  another  scandal  involving  staff 
misconduct,  a MDC  psychologist  was 
accused  of  a different  kind  of  prisoner 
mistreatment.  Magdalena  Sanchez,  35, 
a former  NYPD  psychologist,  worked  at 
MDC  Brooklyn  from  September  2005  until 
she  resigned  from  her  $70,000-a-year  job 
in  February  2006.  She  is  accused  of  having 
sex  with  prisoner  Demetrius  Hill,  28,  from 
October  2005  until  February  2006,  when 
Hill  reportedly  revealed  the  relationship  in 
exchange  for  a light  sentence  on  his  armed 
robbery  charges.  Hill,  who  was  facing  up 
to  85  years,  received  a 20-year  sentence. 
Ironically,  Sanchez  had  previously  written 
a letter  to  the  federal  judge  over  Hill’s  case, 
requesting  leniency. 

Sanchez,  who  is  married  to  renowned 
Lehman  Brothers  equity  trader  Josh  Spitz, 
pleaded  not  guilty  at  an  arraignment  hear- 
ing on  April  6,  2007  and  was  released  on 
$100,000  bail.  Her  case  is  still  pending. 
It  is  alleged  that  she  kept  Hill  on  suicide 
watch  so  they  could  have  unmonitored 
visits.  He  is  described  by  his  family  as  a 
violent  and  manipulative  person  who  is 
both  charming  and  very  intelligent;  he 
has  an  extensive  criminal  history  and  is 
a member  of  the  Bloods  gang.  In  a Sept. 
2007  interview  Hill  denied  that  he  ever 
had  sex  with  Sanchez,  describing  her  as 
a “confidante,  defender  and  more  than  a 
friend,”  but  not  a lover. 

Hill  stated  he  also  had  a relationship 
with  Nassau  County  jail  guard  Cynthia 
Plummer,  whom  he  said  provided  the  car 
for  his  robbery  spree.  Plummer  lost  her 
job  and  was  indicted  for  lying  about  their 
relationship,  but  the  charges  against  her 
were  later  dropped. 

Hill  had  filed  suit  against  Lt.  Frank 
Maldonado  in  2006,  alleging  that  Mal- 
donado threatened  to  beat  him  and  make 
it  seem  as  if  he  had  been  attempting  sui- 
cide and  became  combative.  The  threats 
were  allegedly  because  Hill  was  filing  too 
many  grievances  against  MDC  staff.  The 
threatened  beating  scenario  was  similar  to 
the  incident  described  in  the  federal  indict- 
ment naming  Maldonado  and  the  other 
MDC  guards.  Clearly,  it  is  time  that  the 
bad  apples  in  the  Big  Apple’s  MDC  were 
tossed  out.  P 

Sources:  New  York  Post,  International 
Herald  Tribune,  New  York  Times,  New 
York  Public  Radio,  Associated  Press,  New 
York  Daily  News 


PHS  Fails  Benchmarks  In  NYC  Jail 
Medical  Contract;  Fined  $250,000 


Prison  Health  Services  (PHS), 
nearing  the  end  of  its  three- 
year  $359.6  million  contract  to  provide 
medical,  dental,  mental  health  and  phar- 
maceutical services  to  ten  of  the  eleven 
New  York  City  jails,  was  audited  by  the 
State  Comptroller’s  Office  in  June  2007. 
The  26  page  audit  report  revealed  that 
over  27%  of  the  contract’s  performance 
benchmarks  were  not  being  met,  leaving 
the  14,000  prisoners  underserved.  Over- 
sight of  the  contract  is  performed  daily 
by  the  City  Department  of  Health  and 
Mental  Hygiene  (DOHMH).  In  2005, 
DOHMH  fined  PHS  $250,000  under  the 
contract’s  liquidated  damages  provision, 
which  amounted  to  about  5%  of  PHS’s 
$4.75  million  administrative  fee  on  $102 
million  in  services  for  that  year. 

While  DOHMH  reviews  prisoner 
medical  files  daily,  it  reports  on  PHS’s 
performance  only  quarterly.  These  reports 
are  in  reference  to  contract  benchmarks 
for  delivery  care.  The  auditors  found 
that  over  27%  of  such  benchmarks  were 
not  met  in  two  consecutive  evaluation 
periods,  suggesting  a failure  to  “get  it” 
when  dinged  with  the  initial  bad  report. 
Overall,  fifteen  benchmarks  were  “not 
substantially  met”  in  either  the  first 
quarter,  second  quarter  or  both,  in  2005. 
These  included  intake  examinations, 
mental  health  documentation,  HIV 
treatment,  medical  records,  specialized 
housing,  diabetic  care,  suicide  watch,  and 
medical  follow-up  timeliness. 

As  a threshold  matter,  the  auditors 
first  found  that  DOHMH  was  doing  a 
thorough  job  in  its  daily  monitoring  task, 
although  its  “quarterly”  reports  were 
sometimes  not  timely.  They  observed  that 
after  being  found  deficient  by  DOHMH, 
PHS  did  recover  - if  only  two  quarters 
later.  But  not  always.  When  mental  health 
delivery  suffered  from  inadequate  clinic 
supervision,  it  took  two  corrective  action 
plans  to  bring  staffing  up  to  contract 
levels.  And  after  a corrective  action  plan 
was  put  into  place  in  2005  regarding  in- 
take medical  history  and  examinations, 
performance  actually  worsened  in  the  two 
subsequent  quarters.  Medical  follow-up 
untimeliness  was  another  problem,  with 
contract  benchmarks  being  missed  in 
5,600  documented  instances  over  a nine- 
month  period. 

The  5%  fine  charged  to  PHS  in  2005 


may  not  have  been  a sufficient  disincen- 
tive to  gain  the  desired  results.  Presently, 
liquidated  damages  require  $5,000  to  be 
assessed  for  the  first  quarter  in  which 
a benchmark  is  not  met,  increasable  to 
$10,000  in  subsequent  quarters.  With  an 
eye  towards  performance  improvement, 
the  auditors  recommended  tougher 
contract  terms,  including  harsher  liq- 
uidated damages  for  non-compliance. 
These  should  be  implemented  immedi- 
ately, and  certainly  for  the  next  contract 
after  December  2007,  with  whomever  the 
contractor  might  be.  Also  high  on  the  list 
was  a need  to  develop  electronic  medical 
records. 

DOHMH  responded  to  the  audit  by 
observing  that  such  benchmark  failures 
did  not  necessarily  equate  to  substandard 
medical  care  or  that  prisoners  were  being 
denied  adequate  medical  services.  See: 
Contracted  Health  Care  Services  For  New 
York  City  Prison  Inmates,  Office  of  the 
State  Controller,  Division  of  the  GAO, 
Report  No.  2005-N-5  (June  2007).  The 
report  is  available  on  PLN’s  website.  P 
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Like  America,  Japan  Allows  Guards  to  Walk 
After  Prisoner  Abuse  Convictions 


The  recent  convictions  and  sen- 
tences given  to  several  Japanese 
prison  guards  reveals  the  phenomena  of 
allowing  guards  to  walk  even  when  they 
seriously  injure  kill  prisoners  is  not  limited 
to  the  United  States. 

In  total,  seven  guards  have  been  con- 
victed by  the  Nagoya  District  Court  of 
assaults  on  three  prisoners  in  2001  and 
2002,  killing  two  and  seriously  injuring  the 
other.  Each  guard  received  a suspended 
sentence. 

The  first  incident  occurred  in  De- 
cember 2001.  That  fatal  assault  occurred 
when  three  guards  aimed  a fire  hose  at  a 
prisoner’s  bare  buttocks.  They  seriously 


injured  the  prisoner’s  rectum  and  anus.  He 
died  of  bacterial  shock  the  next  day.  The 
guards  were  each  convicted  of  the  abuse, 
which  occurred  at  the  Nagoya  Prison,  but 
they  received  only  suspended  sentences. 

The  other  death  and  injury  came  in 
two  separate  incidents,  but  resulted  from 
the  same  type  of  abuse.  The  “guards  ille- 
gally used  a restraining  device,  comprised 
of  a leather  belt  and  handcuffs,  to  punish 
the  prisoners,  when  it  was  only  to  be  used 
to  restrain  violent  prisoners.” 

The  death  of  a 49-year  old  prisoner 
came  after  he  was  forced  into  the  device 
and  later  died  of  a heat  attack  in  solitary 
confinement  in  May  2002.  In  September 


2002,  Hideki  Yamashita,  34,  experienced 
the  same  treatment.  He  was  left  with  in- 
ternal bleeding.  Prosecutors  argued  that 
guards’  tightening  of  the  belts  too  far  caused 
damage  to  the  prisoners’  mesentry,  the  mem- 
brane that  connects  the  small  intestine  to  the 
back  wall  of  the  abdominal  cavity. 

The  judge  rejected  the  guards’  posi- 
tion that  they  were  only  doing  their  jobs. 
He  found  the  belt  was  the  cause  of  the 
injuries  despite  the  guards’  argument 
otherwise.  Nonetheless,  he  only  imposed 
suspended  sentences.  A story  familiar  to 
American  prisoner  activists. 

Source:  Japan  Times 


Indiana  DOC  Agrees  to  Remove  Mentally  111  Prisoners  from  Control  Units 


The  Indiana  Department  of  Cor- 
rections (IDC)  settled  a class 
action  lawsuit  brought  by  mentally  ill  pris- 
oners whose  Eighth  Amendment  rights 
had  been  trampled  since  1993  by  IDC 
policy  that  placed  them  in  long-term  dis- 
ciplinary housing  instead  of  treating  their 
mental  illnesses.  The  settlement  comes  ten 
years  after  a Human  Rights  Watch  report 
condemned  IDC’s  mistreatment  of  the 
mentally  ill  prisoners  as  “torture,”  and 
two  years  after  the  ACLU  filed  a class  ac- 
tion civil  rights  complaint  in  U.S.  District 
Court  (S.D.  Ind.) 

Brian  Mast,  Michael  Woods  and 
Eugene  Wells,  all  suffering  from  long-term 
serious  mental  illnesses,  were  among  the 
288  prisoners  (mostly  mentally  ill)  housed 
in  the  Secured  Housing  Unit  (SHU)  of 
IDC’s  supermax  Wabash  Valley  Cor- 
rectional Facility.  They  were  placed  there 
because  they  had  accumulated  sufficient 
disciplinary  charges  at  other  IDC  prisons 
to  warrant  at  least  a two-year  SHU  term. 
However,  the  disruptive  behavior  that 
brought  them  to  Wabash  was  itself  a man- 
ifestation of  their  mental  illnesses.  Cruelly, 
they  were  “treated”  by  the  harshest  of 
punitive  regimens  that  only  exacerbated 
their  mental  illnesses  and  thereby  caused 
extensions  of  their  initial  SHU  terms. 
Mast,  who  is  scheduled  for  parole  in  2014, 
has  a SHU  term  to  2023.  Woods’  SHU 
“out”  date  is  2025,  while  Wells’  is  2019. 
But  these  “out”  dates  are  predicated  on 
(1)  their  not  committing  suicide  first  (a 
substantial  risk  they  face  under  the  exist- 
ing inhumane  IDC  SHU  program)  and  (2) 


their  not  accumulating  more  SHU  time  as 
their  behavior  predictably  worsens  in  lock 
step  with  resultant  declining  mental  states. 
In  short,  a SHU  commitment  becomes  a 
death  sentence  for  some  of  the  mentally 
ill  prisoners  placed  there. 

The  court  found  that  the  SHU  in- 
flicted extreme  social  isolation  and  sensory 
deprivation  on  all  mentally  ill  prisoners. 
They  were  in  windowless  cells,  with  24- 
hour  lighting  and  no  human  contact.  Food 
was  placed  in  tray  slots  three  times  per  day. 
Letters,  books  and  family  photographs 
were  severely  restricted.  Exercise  was  per- 
mitted one  hour  per  day,  but  with  often 
raw  weather  and  no  protective  clothing, 
most  chose  not  to  take  a trip  to  the  tiny 
solitary  “recreation  yard.”  Because  move- 
ment from  cells  to  “therapy”  interviews  or 
to  showers  was  in  chains,  many  refused 
these  movements  and  simply  cowered  in 
their  cells.  Misbehavior  resulted  in  being 
strapped  to  the  bed  in  four-point  leather 
restraints,  losing  all  property  and  being 
stripped  down  to  ones  shorts.  Therapist 
interviews  were  accomplished  where  oth- 
ers could  overhear,  resulting  in  prisoners 
not  wanting  to  talk  freely  about  their 
troubles.  Misbehavior  was  often  met  with 
what  was  deemed  excessive  force  during 
cell  extractions.  Most  SHU  prisoners  did 
not  “earn”  the  privilege  of  having  a TV  in 
their  cells,  only  exacerbating  their  behav- 
ioral problems.  The  SHU  was  noisy  with 
prisoners  trying  to  yell  to  each  other  from 
cell  to  cell,  whose  mettle  was  challenged 
by  lexan  baffles  placed  over  the  air  grilles 
along  the  edges  of  their  cell  doors.  Any 


thus  accrued  lung  development  became 
a plus,  however,  when  it  came  to  visit- 
ing, because  most  visiting  booths  had  no 
phones,  leaving  prisoners  and  visitors  to 
yell  through  the  Plexiglas  windows. 

On  April  26,  2004,  Mast  grieved  the 
conditions  but  was  denied  when  IDC  told 
him  that  regulations  prohibit  grieving 
“classification  actions.”  The  same  regula- 
tions prohibit  appealing  such  a denial. 
Therefore,  it  was  deemed  for  purposes  of 
the  Prison  Litigation  Reform  Act  (PLRA) 
that  he  and  the  class  had  exhausted  admin- 
istrative remedies  because  none  existed.  It 
was  further  determined  that  IDC  knew  at 
all  times  of  the  harm  they  were  inflicting 
yet  were  deliberately  indifferent  to  it. 

The  private  settlement  agreement  first 
defines  the  “seriously  mentally  ill”  as  those 
with  a DSM-IV  (standard  psychological 
manual)  Axis  I diagnosis  or  those  diag- 
nosed with  mental  illness  worsened  by 
SHU  confinement.  Those  so  diagnosed 
shall  not  be  placed  into  solitary  confine- 
ment or  a SHU,  but  shall  be  placed  at  the 
New  Castle  Psychiatric  Facility  (for  in- 
tensive treatment  cases)  or  in  appropriate 
mainline  facilities.  Initial  determinations 
must  be  made  by  a psychiatrist  within  72 
hours  of  arrival  at  the  SHU,  and  those 
failing  the  examination  must  be  trans- 
ferred immediately.  Those  remaining  in 
the  SHU  must  be  reevaluated  every  week 
by  a psychiatrist  in  a privacy-protected 
setting.  Anyone  subsequently  diagnosed 
as  mentally  ill  shall  be  transferred  within 
72  hours.  The  agreement  further  provides 
that  plaintiff’s  counsel  shall  have  access  to 
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all  prisoners  and  files  and  shall  monitor 
progress  on  a monthly  basis.  The  revised 
procedures  were  codified  by  Executive  Di- 
rective, Appendices  XVIB  and  XVI-C. 

The  sad  truth  is  that  thousands 
of  severely  mentally  ill  prisoners  were 


knowingly  abused  and  tortured  by  IDC 
personnel  over  at  least  14  years,  until  the 
ACLU  came  to  the  rescue.  The  class  was 
represented  by  ACLU  attorneys  Kenneth 
Falk  (Indiana)  and  David  Fathi  (Wash- 
ington, DC).  The  agreement  provides  for 


attorney  fees  in  the  amount  of  $150,109 
to  be  paid  at  settlement,  plus  fees/costs 
incurred  during  the  monitoring  period. 
See:  Mast  v.  Donahue,  USDC  SD  IN, 
Case  Number  2:05-cv-00037  LJM/WGH. 

SI 


March  Madness  in  Georgia  Prisons 


March  2007  was  an  unusually 
bloody  month  in  Georgia  prisons, 
with  three  murders  of  prisoners  by  other  pris- 
oners and  one  severe  beating  of  a mentally 
ill,  handcuffed  prisoner  by  guards. 

Since  2005  there  have  been  five  ho- 
micides in  the  Georgia  Department  of 
Corrections  (DOC).  Three  of  them  oc- 
curred in  March  2007,  according  to  DOC 
spokesperson  Yolanda  Thompson.  Thomp- 
son added  that  the  murders,  which  occurred 
at  different  prisons,  appear  to  be  unrelated 
to  each  other  or  to  a systemic  problem  in 
the  DOC,  such  as  understalling. 

On  March  4,  Douglas  Wren  was  mur- 
dered at  Costal  State  Prison;  his  death  was 
followed  by  the  killings  of  Robert  Hollis 
at  Georgia  State  Prison  on  March  11,  and 
Paul  William  Phillips  at  Calhoun  State 
Prison  on  March  27.  Phillips,  53,  who 
was  serving  60  years  for  aggravated  child 
molestation,  and  another  prisoner  were 
attacked  by  a third  prisoner  at  the  1,244- 
bed,  Level  5 Calhoun  State  Prison.  Level 
5 indicates  a close-security  facility,  one 
step  below  maximum-security.  The  other 
prisoner  with  Phillips  was  injured  in  the 
assault  and  required  hospitalization.  The 
Georgia  Bureau  of  Investigation  (GBI  ) is 
investigating  the  incident. 

As  of  April  2007  the  DOC  had  52,792 
prisoners,  including  7,000  serving  life 
sentences  and  8,000  with  mental  illnesses. 
Approximately  60%  of  the  DOC’s  popu- 
lation is  considered  violent.  However, 
prisoner-on-prisoner  violence  is  not  the 
only  kind  of  brutality  occurring  in  the 
state’s  prison  system.  In  the  November 
2006  issue  of  PLN  we  reported  the  con- 
viction of  DOC  guards  for  assaulting 
prisoners.  On  March  23,  2007,  five  more 
guards  were  fired  or  demoted  for  beating 
prisoner  Michael  Brown  at  the  Georgia 
State  Prison  in  January  2007,  or  for  cover- 
ing up  the  incident  by  falsifying  reports. 

Further,  on  March  21 , 2007  at  the  Phil- 
lips State  Prison,  mentally  ill  DOC  prisoner 
Bryan  T.  Graham  was  handcuffed  while 
being  escorted  from  the  shower  by  female 
guard  Sahirah  Muhammad.  He  allegedly 
slipped  the  handcuffs  from  behind  him  to 
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the  front  and  used  them  to  attack  Muham- 
mad, cutting  her  forehead.  Muhammad 
called  for  help  and  Graham  was  subdued 
by  two  other  guards.  Their  report  claimed 
that  Graham  hit  his  head  on  some  railings 
and  the  floor,  which  caused  cuts  above  his 
right  eye  and  on  his  head. 

Graham’s  mother,  Robin  Graham, 
said  DOC  officials  told  her  that  Bryan  had 
a collapsed  lung,  cracked  rib  and  other 
internal  injuries.  She  claims  the  DOC 
failed  to  properly  treat  her  son’s  mental 
illness  and  used  excessive  force  to  subdue 
him  while  he  was  still  handcuffed.  The 
incident  is  being  investigated  by  internal 
affairs,  according  to  DOC  spokesperson 
Thompson. 

When  asked  why  it  took  so  much  force 
to  subdue  a handcuffed  prisoner,  Thomp- 
son applied  spin,  asking,  “Why  does  a 
guy  in  handcuffs 
use  [them]  to  assault 
an  officer?” 

“It’s  disap- 
pointing,” said 
Stephen  Bright,  se- 
nior counsel  for  the 
Southern  Center 
for  Human  Rights 
(SCHR).  “Because 
an  institution  like 
Phillips  is  really  a 
specialty  institu- 
tion. All  the  staff 
is  supposed  to  be 
trained  in  dealing 
with  mentally  ill 
people  and  how 
best  to  deal  with 
them  without  hurt- 
ing the  staff  and  the 
inmate.  If  the  fellow 
was  handcuffed, 
that  certainly  is  a 
cause  for  great  con- 
cern.” The  SCHR 
has  sued  the  state 
over  treatment  of 
mentally  ill  prison- 
ers at  Phillips,  one 
of  the  state’s  few 


prisons  with  a mental  health  unit. 

Graham  has  since  been  transferred 
to  the  Georgia  State  Prison  in  Reidsville, 
a higher  security  facility  where  danger- 
ous prisoners  are  housed.  According  to 
Thompson  he  will  be  criminally  charged 
with  attacking  Muhammad.  A separate 
incident  of  a guard  assaulting  a hand- 
cuffed prisoner  at  Calhoun  State  Prison 
on  March  15  was  also  reported,  without 
further  details. 

The  spate  of  violence  in  the  DOC  dur- 
ing March  2007  was  brought  to  the  attention 
of  Governor  Sonny  Perdue.  “The  governor 
is  waiting  to  see  the  GBI’s  reports,”  stated 
Dan  McLagan,  communication  director  for 
the  governor’s  office.  FJ 

Sources:  Atlanta  Journal-Constitution, 
Albany  Herald,  Cox  News  Service 
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Rikers  Island 

Prison  officials  in  New  York  City 
have  been  charged  in  a lawsuit 
filed  upon  behalf  of  four  mentally  ill  pris- 
oners with  depriving  those  prisoners  of 
their  basic  human  rights  and  placing  them 
in  diapers  while  in  isolated  segregation. 

The  prisoners,  who  were  identified 
by  their  first  names  only,  say  they  were 
targeted  for  revenge  for  an  October  2005 
clash  in  the  mental  health  observation 
of  the  Anna  M.  Kross  Center  on  Rikers 
Island.  In  that  incident,  a dozen  prisoners 
and  five  guards  were  injured  in  a melee. 
One  guard  was  slashed  on  the  cheek  with 
the  sharpened  face  of  a wristwatch.  Two 
guards  and  one  prisoner  are  pending 
charges  that  range  from  assault  to  lying 
about  the  incident. 

Many  of  the  prisoners  under  observa- 
tion and  treatment  owed  “Bing  Time,”  or 
punitive  segregation,  but  were  not  placed 
in  confinement  because  it  would  decom- 
pensate their  mental  health  condition. 
After  the  October  5 incident,  City  prison 
officials  made  a decision  to  transfer  pris- 
oners who  owed  Bing  Time  to  “no  harm 
housing”  (NHH). 

With  the  assistance  of  its  medical 
contractor  Prison  Health  Services,  the 
prisoners  were  labeled  as  “malingers”  and 
“fakers.”  During  October  2005,  prison 
officials  transferred,  and  in  some  cases, 
forcibly  dragged  approximately  fourteen 
prisoners  to  NHH  because  prison  officials 
had  labeled  them  as  faking  mental  illness 
to  avoid  Bing  Time. 

Upon  placement  in  N HH,  the  prison- 
ers were  stripped  naked  and  compelled 
to  wear  diapers.  On  multiple  occasions, 
they  were  forced  to  exit  their  cell  for  strip 
searches  in  view  of  female  guards  and 
other  fully  dressed  prisoners,  who  yelled: 
“Diaper  babies!” 

The  mentally  ill  in  NHH  were  de- 
prived of  their  basic  human  rights.  Not 
only  were  they  abruptly  cut  off  of  the 
psychotropic  medications,  but  they  were 
deprived  all  forms  of  mental  health  treat- 
ment, including  counseling.  Each  of  the 
four  prisoners  in  the  complaint  had  a 
well  documented  history  of  mental  ill- 
ness, most  back  into  early  childhood  that 
include  numerous  suicide  attempts  and 
hospitalizations. 

While  on  NHH,  the  prisoners  were 
denied  all  reading  materials,  including 
their  legal  papers  and  religious  books. 
Even  paper  and  pen  was  a prohibited 
item,  which  deprived  them  of  commu- 


Diapered Mentally  111  in  Segregation 


nication  with  their  family  and  lawyers. 
Exercise  and  showers  were  not  regu- 
larly provided,  and  the  cell  windows  were 
sealed  shut. 

Around  Christmas  2005,  prison  offi- 
cials presented  the  prisoners  with  a choice. 
They  could  remain  in  NHH  under  those 
onerous  conditions,  or  they  could  agree  to 
not  harm  themselves  and  stop  asking  for 
psychotropic  medications  and  visits  with 
mental  health  professionals.  The  prisoners 
agreed.  That,  however,  cannot  stop  mental 


illness.  At  least  one  of  them  attempted 
suicide  and  had  to  be  hospitalized  a few 
months  later.  So  much  for  prison  officials’ 
threat  to  put  them  “back  into  pampers”  if 
they  misbehaved. 

PLN  will  report  future  developments 
on  this  story.  See:  Samuel  E.  v.  The  City  of 
New  York , N.Y.  Supreme  Court,  County 
of  Bronx,  Index  No:  16423-07.  PJ 

Additional  source:  New  York  Daily 
News 


Prisoners  Died  By  the  Thousands 
Between  2001  and  2004 


by  Michael  Rigby 


Elderly  prisoners  are  more  than 
twice  as  likely  to  die  behind  bars 
as  those  who  are  not  in  prison,  a report  by 
the  Bureau  of  Justice  Statistics  (BJS)  on 
prison  mortality  rates  reveals.  White  and 
Hispanic  prisoners  were  also  slightly  more 
likely  to  die  than  their  non-incarcerated 
counterparts. 

According  to  the  report,  released  in 
January  2007,  a total  of  12,129  state  pris- 
oners died  between  2001  and  2004. 

Elderly  prisoners  were  at  excep- 
tional risk  of  dying  in  prison.  During 
the  period  examined — 2001  through 
2004 — prisoners  aged  55  to  64  died  at  a 
rate  that  was  56%  higher  than  the  general 
U.S.  population. 

The  numbers  detailed  in  the  report 
are  based  on  data  collected  under  the 
Death  in  Custody  Reporting  Act  of  2000 
(PL  106-297). 

Five  states  accounted  for  nearly  half 
(41%)  of  all  prisoner  deaths  during  this 
period.  Texas  led  with  1,582  deaths  (and 
that  number  would  be  much  higher  if  the 
report  had  included  executions),  followed 
by  California  (1,306),  Florida  (813),  New 
York  (712),  and  Pennsylvania  (558). 

Not  surprisingly,  the  length  of  a pris- 
oner’s sentence  directly  affected  mortality 
rates.  For  prisoners  who  served  at  least  10 
years  in  (state)  prison,  the  death  rate  due 
to  illness  (503  per  100,000  prisoners)  was 
triple  that  of  prisoners  who  had  served 
less  than  five  years  in  prison  (162  per 
100,000). 

Based  on  the  data,  prison  life  seems 
especially  precarious  for  white  prisoners. 
Between  2001  and  2004,  according  to  the 
report,  the  mortality  rates  of  black  and 
Hispanic  state  prisoners  were  identical 


(206  deaths  per  100,000  inmates),  while 
the  rate  for  white  prisoners  was  67% 
higher  (343  per  100,000). 

About  1 in  12  prisoner  deaths  resulted 
from  suicide  (6%)  and  homicide  (2%). 
Alcohol/drug  intoxication  and  accidental 
injury  accounted  for  another  1%  each. 
Suicide  was  the  leading  cause  of  death  for 
state  prisoners  under  35. 

Illness  accounted  for  the  vast 
majority  of  prisoner  deaths.  Nearly 
two-thirds  died  from  just  4 diseases: 
heart  disease  (27%),  cancer  (23%),  liver 
disease  (10%),  and  AIDS  related  com- 
plications (7%).  Of  the  cancer  related 
deaths,  one  in  three  was  attributed  to 
lung  cancer. 

The  report  notes  that,  overall,  the 
mortality  rate  for  prisoners  between  2001 
and  2004  was  19%  less  than  the  rate  for 
the  comparative  non-imprisoned  U.S. 
population  (i.e.,  those  between  the  ages 
of  15  and  64,  which  accounts  for  99%  of 
all  state  prisoners). 

However,  white  and  Hispanic  pris- 
oners were  still  more  likely  to  die  in 
prison  than  those  on  the  outside.  It  is 
only  when  the  mortality  rates  for  black 
prisoners — who  were  57%  less  likely  to 
die  in  prison  during  this  period  than  the 
non-imprisoned  black  population — were 
averaged  in  that  the  overall  prisoner  mor- 
tality rate  falls  to  below  that  of  the  general 
population. 

The  bottom  line  is  this:  Not  mat- 
ter how  you  spin  the  numbers,  prison 
remains  a dangerous  and  deadly  place. 
See:  Medical  Causes  of  Death  in  State 
Prisons,  2001-2004,  January  2007,  NCJ 
216340.  The  report  is  available  on  PLN’s 
website.  P^ 
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Reformed  Dental  Care  Will  Have  Ohio  Prisoners  Smiling 


The  Ohio  Department  of  Rehabili- 
tation and  Correction  (ODRC) 
will  hire  dozens  of  dental  health  care 
providers,  revise  policies  and  procedures 
governing  prisoner  dental  care,  and  imple- 
ment oral  health  care  education  programs 
as  part  of  a settlement  agreed  to  in  a larger 
class  action  lawsuit  that  alleged  constitu- 
tionally inadequate  health  care  in  the  Ohio 
prison  system. 

State  prisoners  Rodney  Fussell,  Gary 
Roberts,  and  James  Love  sued  the  ODRC 
in  October  2003  alleging  constitutionally 
inadequate  health  care.  In  January  2004 
the  U.S.  District  Court  for  the  Southern 
District  of  Ohio  certified  the  case  as  a class 
action  and  appointed  attorneys  Alphonse 
A.  Gerhardstein  and  David  Singleton 
(an  attorney  with  the  Prison  Reform  Ad- 
vocacy Center-now  known  as  the  Ohio 
Justice  and  Policy  Center),  to  represent 
the  prisoners. 

In  November  2005,  after  a jointly 
approved  fact  finding  process  undertaken 
by  various  prison  health  care  experts,  the 
ODRC  agreed  to  implement  reforms  in 
more  than  30  areas  related  to  prisoner 
medical  and  dental  care.  Some  of  the 
more  notable  aspects  included  adding  an 
additional  296  licensed  medical  personnel 
and  21  physicians;  revising  policies  and 
procedures  related  to  prisoner  medical 
and  dental  care,  along  with  training  pro- 
grams to  keep  staff  informed  of  the  new 
policies  and  procedures;  implementing 
quality  control  measures;  revising  copay 
procedures  to  ensure  that  prisoners  are 
not  unduly  deterred  from  seeking  medi- 
cal attention;  and  continuing  oversight 
to  ensure  compliance  with  the  settlement 
agreement. 

The  agreement  on  prisoner  dental 
care  is  the  latest  iteration  of  the  larger 
lawsuit.  Agreed  to  by  the  parties  on 
January  9,  2007,  it  contains  many  of 
the  same  provisions.  This  is  important 
because,  as  much  as  prisons  skimp  on 
prisoner  health  care,  they  tend  to  be  even 
more  parsimonious  with  dental  services. 
Many  state  prison  systems  now  provide 
only  the  most  basic  dental  care,  simply 
pulling  teeth  when  cavities  or  infections 
develop  and  refusing  to  provide  false 
teeth  or  partials,  even  when  the  lack  of 
teeth  interferes  with  chewing  or  other 
daily  activities. 

In  the  area  of  dental  staffing,  the 
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ODRC  agreed  to  employ  at  least  one 
full  time,  licensed  dentist  for  every  1,200 
prisoners.  The  prison  system  will  also 
hire  24  full  time,  licensed  dental  hygien- 
ists and  one  full  time  dental  assistant  for 
each  dentist. 

Incoming  prisoners  will  also  be 
screened  for  dental  problems  at  prede- 
termined intervals  and  at  preset  levels. 
Within  seven  days  of  arrival  in  the  ODRC 
prisoners  will  be  examined  by  an  ap- 
propriately trained  midlevel  practitioner 
or  above  for  dental  problems  requiring 
immediate  care.  Then,  within  90  days, 
each  prisoner  will  be  seen  by  a dentist 
for  a “mandatory  initial  dental  exam.” 
This  exam  will  include  full  x-rays,  an  oral 
inspection  consistent  with  the  current 
standard  of  care,  and  meaningful  oral 
health  education  and  self-instruction. 

In  addition,  all  prisoners  will  be 
entitled  to  annual  routine  dental  exams, 
cleaning,  and  continuing  oral  health 
education. 

Importantly,  conditions  that  hinder 
chewing,  affect  sleeping,  or  interfere  with 
daily  activities  will  be  considered  urgent — 
something  treated  as  minor,  if  treated  at 
all,  in  many  prison  systems. 

The  ODRC  will  also  take  measures  to 
ensure  that  the  standard  for  dental  care  is 
met  within  the  prison  system.  These  mea- 
sures will  include  a Dental  Review  Board 
charged  with  reviewing  all  cases  that  fall 
outside  the  guidelines  established  in  the 
ODRC’s  revised 
policies  and  proce- 
dures. Moreover, 
a quality  assurance 
program  will  be  in- 
stituted to  monitor 
compliance  with 
dental  policy  and 
procedure,  equip- 
ment use  and 
maintenance,  the 
quality  of  dental 
x-rays,  prisoner 
satisfaction  with 
dental  care,  and 
various  other  ar- 
eas of  performance 
relating  to  dental 
care. 

Of  special 
note,  the  agreement 
includes  a provi- 


sion requiring  the  ODRC  to  implement  a 
peer  review  program  to  assess  the  quality 
of  care  provided  by  prison  dentists.  Under 
this  program  each  prison  dentist  will  be 
assessed  at  a minimum  of  every  two  years 
through  a detailed  record  review.  Dentists 
with  provisional  licenses  will  be  reviewed 
within  90  days  after  they  start  providing 
clinical  services.  Dentists  with  issues  at 
the  time  of  their  review  will  be  reviewed 
again  within  90  days. 

As  a final  effort  to  improve  the  qual- 
ity of  care,  the  ODRC  will  implement 
an  electronic  medical  and  dental  record 
system.  The  ODRC  is  required  to  launch 
an  initial  pilot  program  of  the  system  by 
December  31,  2007. 

It  should  be  recognized  that  the  agree- 
ment in  this  case  came  about  through  the 
findings  recommendations  of  a “Dental 
Investigation  Team”  (“Medical  Investiga- 
tion Team”  in  the  overall  suit),  a mutually 
agreed  upon  team  of  experts  tasked  with 
uncovering  and  reporting  deficiencies 
within  the  prison  health  care  system, 
rather  than  undertaking  the  more  costly 
and  contentious  process  of  discovery. 
Pursuing  this  route  resulted  in  a significant 
savings  to  taxpayers. 

The  agreement  includes  reimburse- 
ment for  attorneys’  fees  and  costs  accrued 
during  litigation  and  for  continued 
oversight  of  the  agreement.  See:  Fussell 
v.  Wilkinson,  USDC  SD  OH,  Case  No. 
C-l-03-704  (SSB).  FJ 
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U.S.  Prison  and  Jail  Population  Continues  Meteoric  Rise 


It’s  beginning  to  sound  a bit  re- 
petitive, but  the  nation’s  prison 
population  continues  to  grow  exponen- 
tially. At  midyear  2006,  U.S.  prisons  and 
jails  held  2,245,189  persons — a 2.8%  in- 
crease over  the  previous  year,  according  to 
a Bureau  of  Justice  Statistics  (BJS)  report 
released  in  June  2007. 

Put  another  way,  on  June  30,  2006, 
1 in  every  133  U.S.  residents  was  behind 
bars.  This  is  one  of  the  highest  incarcera- 
tion rates  in  the  world. 

State  and  federal  prisons  accounted 
for  70%  of  the  increase  in  the  imprisoned 
population.  On  June  30,  2006,  1,556,518 
people  were  imprisoned  in  these  facilities. 
That  increase  of  34,500  prisoners  was  the 
largest  since  midyear  2000. 

Local  jail  populations  also  continued 
to  grow,  but  at  a slightly  lower  rate  (2.5%) 
than  the  prison  population.  In  actual 
numbers,  U.S.  jails  held  766,010  prisoners 
on  June  30, 2006.  Between  midyear  2005 
and  2006  these  jails  operated  at  an  average 
94%  capacity,  though  they  tended  to  reach 
100%  capacity  on  peak  days. 

The  two  largest  jail  jurisdictions  were 
Los  Angeles  County  and  New  York  City, 
with  a combined  total  of  32,703  jail  pris- 
oners on  June  30,  2006.  At  9.4%,  Alaska 
had  the  highest  percentage  increase  in  its 
jail  population. 

Four  prison  systems  accounted  for 
more  than  half  (52%)  of  the  nation’s 
prison  growth.  Leading  was  the  federal 
Bureau  of  Prisons  (BOP),  followed  by 
California,  Texas,  and  Florida. 

With  regard  to  relative  increases  in 
the  prison  population,  however,  the  lineup 
is  slightly  different.  The  federal  system 
had  the  highest  percentage  increase  in  its 
prison  population  (15%),  while  Georgia 
increased  its  prison  population  by  9%  and 
Florida  by  8%. 

The  increase  in  prison  population 
translated  into  a boon  for  private  prison 
operators.  The  number  of  state  prisoners 
in  private  facilities  increased  by  12.9% 
during  the  period  July  1,  2005  through 
June  30,  2006,  while  the  number  of  fed- 
eral prisoners  in  for-profit  prisons  grew 
by  2.1%.  Still,  overall  the  federal  system 
housed  a higher  percentage  of  its  prison 
population  in  private  prisons  (14.2%)  than 
state  systems  (6.2%). 

The  number  of  women  in  prison  also 
increased-and  at  faster  rate  than  the  male 
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population.  At  midyear  2006,  111,403 
women  were  in  prison,  an  increase  of  4.8% 
over  the  previous  year.  During  that  same 
period  the  male  prison  population  grew  by 
2.7%,  for  a total  of  1,445,1 15  imprisoned 
men  at  midyear  2006. 

Racial  disparities  in  the  U.S.  prison 
and  jail  population  remain  prevalent.  At 
midyear  2006, 4.8%  of  all  black  men  were 
in  prison  or  jail.  By  comparison,  1.9%  of 
Hispanic  men  were  imprisoned  and  0.7% 


Family  members  of  prisoners  who 
became  sick  or  died  at  the  Santa 
Rita  jail  in  Alameda  County,  California 
have  alleged  inadequate  health  care  fol- 
lowing two  deaths  within  a one-week 
period  in  2006.  There  have  been  two  other 
medically-related  deaths  at  the  facility  this 
year,  most  recently  in  August  2007.  Santa 
Rita  has  logged  at  least  21  prisoner  deaths 
since  2003,  not  including  nine  suicides. 

Jail  officials  note  that  the  Santa  Rita 
facility,  which  is  the  sixth  largest  county 
jail  in  the  nation,  is  certified  by  the  Ameri- 
can Correctional  Association.  Despite 
this  assurance,  prisoners  continue  to  die. 
The  jail’s  private  medical  provider,  Prison 
Health  Services,  has  been  the  subject  of 
numerous  previous  reports  in  PLN.  [See, 
e.g.:  PLN,  Nov.  2006,  p.l]. 

On  September  4, 2006,  three  days  after 
reporting  to  jail  to  serve  a 26-day  misde- 
meanor battery  sentence,  18-year-old  Tony 
Rounds  died  of  a heart  attack  while  doing 
pushups  in  the  yard.  His  family  alleged 
that  jail  staff  did  not  use  a defibrillator  that 
was  present  for  just  that  purpose,  but  only 
gave  CPR.  Strangely,  one  day  after  Rounds 
was  taken  to  the  hospital  and  put  on  life 
support,  but  before  his  family  was  notified 
of  his  condition,  a judge  signed  a release- 
from-custody  order  because  of  his  medical 
situation.  “He  got  no  help  at  Santa  Rita,” 
his  distraught  father  cried.  “They  just  let 
him  sit  there  in  the  yard  with  no  medical 
help.  They  just  let  him  sit  there  and  die.” 

Rounds’  death  was  preceded  by  pris- 
oner Michael  DeCoite,  42,  who  died  at  the 
jail  just  three  days  earlier  due  to  hepatitis-C 
and  liver  disease.  His  family  claimed  that  he 
didn’t  get  timely  medical  treatment  after  he 
complained  about  stomach  pain  and  began 


of  white  men.  More  than  11%  of  young 
black  men  between  the  ages  of  25  and 
34  were  behind  bars.  Black  women  were 
imprisoned  at  nearly  4 times  the  rate  of 
white  women,  and  more  than  twice  the 
rate  of  Hispanic  women. 

In  all,  nearly  6 out  10  people  impris- 
oned nationwide  were  black  or  Hispanic. 
See:  Prison  and  Jail  Inmates  at  Midyear 
2006  (NCJ  217675).  The  report  is  available 
on  PLN’s  website.  FI 


throwing  up  blood.  Another  seriously  ill 
prisoner,  Anthony  Bravo,  stated  he  did  not 
receive  needed  medication  for  a month  after 
he  arrived.  Bravo  suffered  from  high  blood 
pressure,  a heart  condition,  hepatitis-C 
and  cirrhosis.  He  was  only  admitted  to  the 
infir  mary  after  he  complained  for  the  thud 
time  to  guards  that  he  was  vomiting  blood. 
Bravo’s  wife  said  the  symptoms  were  traced 
to  a tear  in  his  esophagus,  a common  condi- 
tion with  late-stage  hepatitis-C  sufferers. 

In  all  three  cases  the  prisoners’  fami- 
lies were  notified  by  other  jail  prisoners, 
not  by  the  jail  or  sheriff,  of  their  loved 
ones’  medical  problems.  Sheriff’s  spokes- 
man Jim  Knudson  said  that  no  emergency 
notification  policy  exists  for  adult  prison- 
ers due  to  right-to-privacy  and  security 
concerns,  and  that  all  three  cases  were 
under  investigation. 

Unfortunately,  the  deaths  and  medi- 
cal problems  at  the  jail  did  not  stop  there: 
Another  death  occurred  on  April  2, 2007. 
Jeremiah  Woodman,  23,  was  being  held  at 
the  Santa  Rita  facility  prior  to  be  trans- 
ferred to  another  jail  when  he  died.  An 
autopsy  revealed  he  had  bacterial  menin- 
gitis, which  may  have  contributed  to  his 
death;  an  intake  medical  exam  indicated 
that  Woodman  had  high  blood  pressure 
and  a sinus  infection.  No  other  prisoners 
have  shown  symptoms  of  the  disease. 

And  on  August  21,  2007,  Santa  Rita 
jail  prisoner  Abdule  Graham  collapsed 
and  died  following  a fight  with  another 
prisoner.  His  death  was  attributed  to  heart 
failure,  although  an  autopsy  and  toxicol- 
ogy report  are  still  pending.  Graham,  31, 
was  found  unconscious  in  a shower  area 
and  taken  to  a local  hospital,  where  he 
was  pronounced  dead.  The  injuries  that  he 
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sustained  from  the  fight,  which  apparently 
was  over  commissary  items,  were  minimal 
and  did  not  contribute  to  his  death.  Gra- 
ham’s uncle,  Ron  Graham,  has  demanded 
an  investigation.  “He  had  a wife  and 
three  kids.  His  death  has  had  a major 
effect  on  his  family  and  their  future.” 
Meanwhile,  in  September  2007,  Michael 
Decoite’s  four  children  filed  a wrongful 
death  suit  against  the  Alameda  County 
Sheriff’s  Office,  Prison  Health  Services 
and  individual  defendants.  Decoite’s  “jail 
sentence  became  a death  sentence,”  said 
attorney  James  Perley,  who  represents  the 
Decoite  family.  A $10  million  claim  filed 
against  the  county  in  February  had  been 
rejected.  The  lawsuit,  which  claims  that 
Decoite  died  due  to  internal  bleeding  and 
other  untreated  medical  conditions,  seeks 


damages  for  wrongful  death,  negligence, 
negligent  training  and  hiring  of  jail  em- 
ployees, and  civil  rights  violations. 

The  suit  also  alleges  that  the  Sheriff’s 
medical  treatment  policy  was  more  con- 
cerned with  cutting  costs  by  providing 
in-house  care  rather  than  seeking  outside 


hospitalization.  “I’m  hoping  treatment 
for  inmates  at  Santa  Rita  and  other  jails 
will  get  better  because  of  these  lawsuits,” 
Perley  stated.  P 

Sources:  www.orovillemr.com^  Contra 
Costa  Times,  Inside  Bay  Area 
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Corruption  in  Awarding  California  DOC  Medical  Contract  Exposed 


More  details  have  surfaced  in 
a conflict-of-interest  scandal 
involving  two  California  gubernatorial 
appointees  involved  in  a $26  million  no- 
bid contract  awarded  by  the  California 
Department  of  Corrections  and  Reha- 
bilitation (CDCR)  for  medical  scheduling 
services.  PLN  previously  reported  that 
the  chief  of  CDCR’s  Division  of  Health 
Care  Services,  Dr.  Peter  Farber-Szekrenyi, 
was  forced  to  resign  after  the  federally-ap- 
pointed healthcare  receiver,  Robert  Sillen, 
learned  of  the  questionable  contract.  [See: 
PLN,  July  2007,  p.33]. 

The  contract  involved  a three-year 
pilot  program  at  two  Southern  California 
prisons  to  schedule  health  care  specialists 
for  priority  medical  visits.  The  contract 
was  awarded  to  Medical  Development 
International  (MDI),  a Florida-based  firm 
that  provides  similar  services  to  27  federal 
Bureau  of  Prisons  facilities. 

MDI’s  scheduling  efforts  reportedly 
reduced  CDCR's  medical  specialist  back- 
log at  the  two  prisons  from  500  to  zero. 
But  it  did  so,  in  part,  by  not  scheduling 
any  such  visits  when  the  estimated  cost 
of  treatment  would  exceed  $5,000.  This 
amounted  to  making  “medical  decisions,” 
which  required  a medical  license  - some- 
thing MDI  lacked.  Accordingly,  federal 
court  Special  Master  John  Hagar  stopped 
all  work  by  and  payments  to  MDI,  and 
Robert  Sillen  vowed  to  ban  MDI  from 
operating  in  California  prisons.  [See: 
PLN,  Sept.  2007,  p.  26], 

Upon  closer  examination,  the  con- 
tracting process  appeared  even  murkier. 
The  paperwork  was  “pushed  through” 
with  the  aid  of  MDI’s  Sacramento  lob- 
byist, Mark  Nobili,  who  was  paid  at  least 
$170,000  for  his  services.  And  suspiciously, 
Marc  Keller,  another  gubernatorial  ap- 
pointee to  CDCR’s  healthcare  leadership 
who  approved  the  contract,  had  previously 
been  an  employee  of  Mobile  Medical,  an 
MDI  subsidiary.  Indeed,  Keller  still  held 
$10,000  to  $100,000  of  the  company’s  stock 
when  he  began  working  at  the  CDCR.  Al- 
though he  sold  it  two  weeks  before  MDI’s 
contract  with  the  CDCR  was  inked,  his 
hands  may  not  be  clean  under  the  state’s 
Political  Reform  Act. 

California’s  Inspector  General  is 
investigating  the  matter.  The  alleged 
“influence  peddling”  resulted  in  Farber- 
Szekrenyi  approving  the  contract  with 


by  Marvin  Mentor 

MDI  on  August  31,  2006  without  notify- 
ing Sillen.  However,  MDI  commenced 
work  before  the  contract  was  formally 
issued  based  upon  approval  by  Farber- 
Szekrenyi  and  Keller,  and  after  receiving 
assurances  that  the  company  would  be 
paid.  Farber-Szekrenyi  covered  his  ac- 
tions by  stating  there  was  an  emergency, 
with  hundreds  of  backlogged  medical 
appointments. 

But  the  bad  smell  didn’t  go  away.  It 
remains  to  be  explained  how  a $26  million 
contract  was  not  competitively  bid,  how 
it  involved  a former  employee  and  stock- 
holder of  the  firm  that  was  awarded  the 
contract,  and  whether  a medical  license 
the  company  did  not  have  was  required. 
Farber-Szekrenyi  and  Keller  were  forced 
to  resign.  MDI  sued  state  officials  for  $3.6 


In  a March  2007  Letter  Report  to 
California’s  Governor  and  Leg- 
islature, State  Auditor  Elaine  Howell 
reported  that  the  California  Department 
of  Corrections  and  Rehabilitation  (CDCR) 
had  failed  to  make  meaningful  progress 
in  devising  accurate  prisoner  population 
projections  for  California.  Such  projections 
are  of  paramount  importance  because  they 
seriously  impact  CDCR’s  now  $10.1  billion 
annual  budget.  The  joint  Legislative  Audit 
Subcommittee  had  requested  in  2005  that 
CDCR  get  a handle  on  its  statistical  pro- 
jections, but  the  new  Report  shows  that  no 
real  progress  has  been  made. 

CDCR  claimed  that  it  needed  to  first 
devise  a newer  Inmate  Classification  Scor- 
ing System  (ICSS)  to  establish  a data  base 
for  projections,  yet  had  been  unable  to  do 
so.  It  projected  completion  of  such  a data 
base  by  October  2007. 

But  the  Auditor  had  requested  more. 
She  wanted  CDCR  to  utilize  expert 
statisticians  to  perform  this  complex  math- 
ematical work.  CDCR  asserted  that  it  had 
looked  in  Sacramento  at  the  California 
State  University  (CSU)  and  determined 
that  because  CSU  did  not  offer  courses  in 
applied  mathematics,  it  was  presumptively 
unqualified  in  statistics.  (As  any  mathema- 
tician knows,  applied  mathematics  is  far 


million  in  services  they  claim  were  pro- 
vided before  Hagar  froze  their  work  and 
stopped  payments;  however,  the  case  was 
dismissed  in  federal  court.  In  August  2007, 
MDI  filed  a claim  with  the  California 
Victim  Compensation  and  Government 
Claims  Board  in  another  effort  to  obtain 
payment. 

Sillen  is  presently  developing  con- 
tracts for  medical  scheduling  services 
through  other  contractors.  But  conspicu- 
ously absent  from  reports  on  this  issue 
was  any  discussion  of  the  prisoners  whose 
medical  needs  went  unattended  when 
MDI  would  not  schedule  specialist  treat- 
ment in  excess  of  $5,000. 

Sources:  Los  Angeles  Times,  Sacramento 
Bee 


from  being  synonymous  with  statistics.) 
The  Auditor  determined  that  CDCR  had 
failed,  however,  to  contact  anyone  in  CSU’s 
Department  of  Mathematics  and  Statistics 
to  find  out  if  it  could  aid  in  developing  the 
needed  projection  model. 

But  it  gets  worse.  When  CDCR  que- 
ried the  vaunted  University  of  California 
at  Davis  (UCD)  for  aid,  UCD  declined 
to  assist  because  they  had  done  so  once 
before,  and  were  miffed  that  CDCR  did 
not  like  their  projections  because  they  were 
too  low.  [Note:  CDCR’s  politically  driven 
“prison  model”  is  pegged  to  continually 
increasing  cost  projections  divined  to  sat- 
isfy union  pressures  for  ever  more  money; 
hence,  any  “slowdown”  is  unacceptable.] 
The  responding  UCD  professor  explained 
unabashedly  that  CDCR  “did  not  want 
unbiased  expert  advice.” 

Undeterred,  the  Auditor  did  her  own 
search  for  experts.  A statistics  expert  from 
CSU  Sacramento  opined  that  “(CDCR] 
needs  to  bring  a group  of  statisticians 
together  to  get  advice  on  establishing  a 
statistically  valid  forecasting  methodology 
with  the  correct  data  system.  A time  series 
specialist,  a non-  parametric  statistician, 
and  a finite  population  sampling  theorist 
along  with  a statistical  computing  expert 
will  be  able  to  design  a suitable  forecast- 
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ing  tool  for  the  department’s  needs.”  The 
expert  further  noted  that  these  assets  were 
within  both  the  CSU  and  University  of 
California  faculties. 

Instead,  CDCR  looked  outside  to 
Ohio  State  University  to  contract  for  the 
desired  statistical  modeling.  This  effort 
was  in  process  as  of  October  23, 2006,  but 
no  contract  had  been  signed  by  March 
9,  2007  because  CDCR  and  Ohio  State 
could  not  reach  agreement  on  contract 
clauses  regarding  indemnification  and 
adjudication.  CDCR  told  the  Auditor  that 
if  CDCR  cannot  agree  with  Ohio  State, 
they  will  proceed  to  find  an  expert  using 
a sole-source  contract  or  competitive  bid- 
ding. Of  course,  any  statistical  modeling 
hinges  on  the  development  of  the  data 
base  that  is  grounded  in  the  new  ICSS. 
Not  lost  on  the  Auditor  was  the  fact  that 
the  latter  had  not  been  started,  but  that 
CDCR  only  “planned”  to  hire  one  retired 
annuitant  (former  CDCR  staffer]  in  the 
Spring  of  2007  to  complete  this  task  by 
October  1,  2007. 

The  status,  then,  was  that  even  though 
past  projections  had  proven  woefully  inad- 
equate (30%  error  rate),  CDCR  couldn’t 
hire  a statistics  modeling  expert  and  even 
if  it  could,  that  expert  would  be  without  an 
up-to-date  data  base  unless  and  until  one 
solitary  rehire  came  on  board  and  complet- 
ed that  task  within  six  months.  Meanwhile, 
California  - desperately  trying  to  avoid  the 
federal  courts  placing  population  caps  on  its 
prison  system  due  to  severe  overcrowding 
and  unconstitutionally  inadequate  medical 
care  - hastily  enacted  (Assembly  Bill  900) 
$7.4  billion  for  emergency  construction 
of  more  beds  in  prison  and  county  jails 
by  the  year  2014  to  handle  a population 
it  is  unable  to  project.  And  the  crux  of 
that  two-phase  building  program  is  that  in 
phase  one,  CDCR  must  first  determine  the 
effectiveness  of  the  simultaneously  enacted 
rehabilitation  programs  that  are  designed  to 
reduce  bed  needs. 

Sadly,  one  projection  that  has  been 
made  is  that  California  will  be  spending 
more  on  prisons  than  on  higher  education 
within  five  years.  See:  California  State 
Auditor  Letter  Report  2007-503  (March 
27,  2007). 
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Texas  Jail  Pays  $200,000  to 
Settle  Rape/Suicide  Suit 


Val  Verde  County,  Texas  and  its 
contract  Del  Rio  jail  operator, 
GEO  Group,  Inc.,  agreed  in  March  2007 
to  pay  $200,000  to  the  surviving  family  of 
a 23-year-old  woman  prisoner  who,  upon 
becoming  depressed  after  being  raped  in 
the  jail,  hung  herself  with  her  bed  sheet 
in  July  2004. 

LeTisha  Tapia,  serving  a short  term 
for  a federal  drug  conviction,  was  con- 
cerned that  Val  Verde’s  jail  configuration 
permitted  male  and  female  prisoners  to 
conjugate.  Fearing  for  her  own  safety,  she 
reported  this  to  the  warden,  who  ignored 
her  concerns.  The  next  day,  she  was  raped 
in  retaliation  for  complaining.  She  had 
also  alleged  that  the  private  contrac- 
tor’s (GEO)  guards  had  “physically  and 
psychologically  beat  her  down,”  causing 
her  to  relapse  into  a state  of  depression. 
These  conditions  ultimately  lead  to  her 
suicide. 

After  Tapia’s  family  filed  suit  for 
wrongful  death,  competing  stories 
emerged.  A prison  psychologist  stated 
that  the  day  before  her  death,  Tapia 
showed  “no  signs  of  depression  or 
suicidal  ideation,  only  a mild  anxiety.” 
Tapia’s  attorney  offered  statements  that 
Tapia’s  sex  had  been  consensual  and 
was  not  related  to  her  suicide.  The  suit 
further  detailed  claims  that  for  weeks, 
GEO  guards  openly  permitted  female 


prisoners  entry  to  male  cells  in  the 
850  bed  jail  and  alleged  that  the  day 
before  her  death,  evidence  showed  that 
Tapia  was  kicked,  slammed  into  walls, 
and  made  to  kneel  on  the  ground  after 
guards  discovered  that  she  had  smuggled 
a phone  into  her  cell. 

In  the  settlement,  Val  Verde  County 
and  GEO  will  pay  $200,000,  $85,000  of 
which  will  go  to  the  young  son.  Tapia’s 
family  was  represented  by  Scott  Med- 
lock,  an  attorney  with  the  Texas  Civil 
Rights  Project  in  Austin.  Mr.  Medlock 
also  represents  PLN  in  censorship  litiga- 
tion against  the  Dallas  jail.  See:  Tapia  v. 
Dugger.  USDC  WD  TX,  Case  No.  SA-06 
-CA-0147-XR.  ^ 


Tightwad  Magazines 

OurNew  Catalog  is  now  available. 
We  have  lots  of  New  Selections  & 
lOOis  of  Popular  M agazines  atLOW 
PRICES  & Special  Package  Deals 

Write  fora  FREE  Catalog: 

Please  send  a SASE  (self  addressed 
stamped  envelope)  if  possible,  to 
speed  delivery 

Tightwad  Magazines 

(PLN)  PO  Box  1941  Buford  GA  30515 


***CERTIFIED  CRIMINAL  LAW  SPECIALIST*** 

Successfully  Defending  Clients  Throughout  the  State  Since  1984 


STEVE  M.  DEFILIPPIS,  Esq. 
625  N.  First  Street 
San  Jose,  CA  95112 
408-292-0441 


Specializing  In  Serious  Felonies,  Murders  & Life  Crimes 


•Criminal  Trials  *Lifer  Parole  Consideration  Hearings 
* Habeas  Corpus  (Parole  Challenges) 


‘State  & Federal  Trials  & Writs 


31 


November  2007 


California  DOC  Pays  PLN’s  Attorneys  $320,000  In  Fees/Costs 
Related  To  Mail  Censorship  Settlement 

by  John  E.  Dannenberg 


In  June,  2007,  the  California  Depart- 
ment of  Connections  and  Rehabilitation 
(CDCR)  and  Prison  Legal  News  (PLN) 
stipulated  to  a $320,000  settlement  for  attor- 
ney fees  and  costs  associated  with  CDCR’s 
agreement  with  PLN  to  cease  restrictions 
on  California  prisoners  receiving  PLN  and 
related  books. 

In  December  2006,  PLN  and  CDCR 
agreed  to  a $65,600  settlement  wherein, 
in  addition  to  permitting  prisoners  to 
subscribe  to  and  store  PLN  in  their  cells, 
CDCR  would  subscribe  to  PLN  for  every 
prison  law  library  within  CDCR  (plus  three 
for  CDCR  headquarters),  this  amounted  to 
160  five-year  subscriptions.  (See:  PLN,  May 


2007,  p.34.)  The  settlement  also  provides 
for  due  process  when  mail  is  censored  and 
makes  significant  changes  in  the  CDCR 
mail  censorship  rules.  In  addition,  because 
PLN  was  the  prevailing  party  pursuant  to 
42  U.S.C.  § 1988,  it  was  entitled  to  reason- 
able attorney  fees  and  costs.  PLN’s  San 
Francisco  attorneys  Rosen,  Bien  and  Galvan, 
LLP  submitted  their  billing  for  the  time  pe- 
riod from  March  3,  2005  to  December  11, 
2006.  After  negotiation,  the  parties  stipulated 
to  the  $320,000  figure.  (Note:  Attorney  fees 
were  not  limited  to  150%  of  the  damages 
because  the  Prison  Litigation  Reform  Act 
(42  U.S.C.  § 1997e(d)(2))  does  not  apply 
where  the  plaintiff,  as  here,  is  a publisher  and 


not  a prisoner.)  It  was  further  agreed  that 
interest  at  4.96  % ($43/day)  would  accrue, 
per  28  U.S.C.  § 1961,  until  payment  is  made 
(a  process  awaiting  approval  of  the  Gov- 
ernor’s Office  Action  Request).  See:  Prison 
Legal  News  v.  Schwarzenegger,  U.S.D.C. 
ND  CA,  Case  No.  C07-02058  CW. 

[Editor’s  Note:  PLN  does  not  receive 
any  portion  of  the  awarded  attorney  fees. 
Despite  the  settlement,  several  CDCR  in- 
stitutions continue  to  censor  or  otherwise 
not  deliver  PLN  to  its  subscribers  or  books 
ordered  by  CDCR  prisoners.  We  ask  that 
readers  inform  us  of  any  censorship  of  their 
book  or  magazine  orders  so  that  we  can  seek 
enforcement  of  the  settlement  in  court.]  FJ 


California  DOC  Guards  Win  Injunction  to  Stop  Prisoner  Transfers 
Out-Of-State;  Transfers  Continue  While  State  Appeals 


The  Superior  Court  of  Sacramento 
County  has  granted  a writ  of 
mandate  prohibiting  the  transfer  of  Cali- 
fornia Department  of  Corrections  and 
Rehabilitation  (CDCR)  prisoners  to  out- 
of-state  facilities  to  alleviate  the  prison 
system’s  chronic  overcrowding  crisis. 

The  California  Correctional  Peace 
Officers  Association  (CCPOA),  the  union 
that  represents  state  prison  guards,  had 
sued  in  Superior  Court  challenging  Gov- 
ernor Schwarzenegger’s  declared  “state  of 
emergency”  as  an  improper  use  of  power 
to  overcome  the  normal  illegality  of  such 
transfers.  Prior  to  the  writ’s  issuance,  on 
February  20, 2007,  some  354  “volunteer” 
prisoners  had  already  been  transferred  to 
a Corrections  Corporation  of  America 
facility  in  Tennessee. 

In  a rare  case  that  put  the  guard  union 
on  the  same  side  as  prisoner  advocates,  the 
CCPOA  fought  to  stem  the  flow  of  invol- 
untary transfers  to  out-of-state  lockups. 
The  union  argued  that  their  members’ 
safety  was  at  issue,  stating  that  guards 
could  be  injured  when  they  had  to  extract 
and  ship  8,000  angry  prisoners  for  forced 
transfers.  More  likely,  the  union  was  (cor- 
rectly) worried  that  this  was  a bargaining 
tactic  by  Gov.  Schwarzenegger  in  their 
contested  labor  contract  negotiations: 
knuckle  under  or  kiss  your  jobs  good- 
bye. Out-of-state  private  prisons  charge 
California  less  than  one-half  of  in-state 
prison  costs,  which  are  inflated  in  large 
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part  due  to  the  hefty  salaries  of  CCPOA 
personnel. 

On  September  12,  2007  the  CCPOA 
rejected  the  Governor’s  “last,  best  and 
final”  contract  offer;  the  state  then  imple- 
mented the  contract  anyway  and  asserted 
management  rights  over  staffing  positions 
and  other  work-related  issues  that  the 
union  had  previously  controlled. 

Besides  having  to  deal  with  the 
CCPOA,  Gov.  Schwarzenegger  was  facing 
additional  pressure  - anticipated  federal- 
court-ordered  population  caps  to  remedy 
unconstitutional  prison  overcrowding. 
California’s  current  prison  population  of 
173,000  is  double  CDCR’s  design  capac- 
ity, and  resultant  failures  in  medical  care, 
psychological  care  and  ADA  compliance 
are  driving  federal  judges  in  three  pending 
lawsuits  to  cap  the  population. 

This  puts  the  CCPOA  in  a real  bind: 
On  one  hand  they  don’t  want  prison 
population  (and  hence  prison  guard 
job)  reductions,  but  on  the  other  hand 
they  don’t  want  California  to  “solve”  its 
prison  overcrowding  problem  by  con- 
tracting with  non-union  companies.  The 
CCPOA  gained  a 37%  wage  increase  in  its 
last  five-year  contract,  and  was  seeking 
more  raises  in  the  failed  contact  renewal 
negotiations  (California  prison  guards 
already  have  a $70,000  base  salary). 
At  the  same  time,  Gov.  Schwarzeneg- 
ger and  elected  state  legislators  are  set 
against  early  releases  for  so  much  as  one 
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non-violent  prisoner,  for  fear  of  a union- 
financed  “Willie  Horton”-type  smear 
campaign  at  the  polls. 

Against  this  backdrop,  the  Superior 
Court  agreed  with  the  union  and  ruled 
that  the  Governor’s  use  of  a “state  of 
emergency”  declaration  to  get  around  the 
constitutional  [Cal.Const.,  Art.  VII]  and 
statutory  [Government  Code  § 19130(b) 
(10)]  prohibition  against  farming  out 
California  state  jobs  to  out-of-state 
companies  was  illegal.  Noting  that  the 
“emergency”  was  not  tied  to  a shortage  of 
state  personnel  but  rather  to  the  lack  of 
sufficient  facilities,  the  court  found  for  the 
union  and  declared  Gov.  Schwarzeneg- 
ger’s “state  of  emergency”  proclamation 
unlawful  and  the  contracts  with  the  pri- 
vate prison  companies  unauthorized,  but 
stayed  its  order  for  ten  days  to  permit  the 
state  to  appeal. 

The  Third  District  Court  of  Appeal  at 
first  stayed  the  transfers.  But  on  May  21, 
2007,  it  issued  an  interim  ruling  permit- 
ting resumption  of  out-of-state  transfers 
to  help  California  “avoid  a court-ordered 
release  of  dangerous  felons,”  a reference 
to  the  feared  prison  population  caps  that 
were  expected  to  be  imposed  by  the  federal 
courts  as  a result  of  severe  overcrowding. 
The  CCPOA’s  case  is  still  pending  on 
appeal. 

CDCR  expects  to  transfer  400  prison- 
ers per  month  until  8,000  (the  maximum 
allowed  under  state  law)  are  held  in 
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privately-operated  CCA  lockups  in  Ari- 
zona, Mississippi  and  Tennessee.  Housing 
these  prisoners  in  out-of-state  facilities 
will  cost  California  taxpayers  a combined 
$115  million  per  year.  According  to  the 
CDCR,  this  will  give  the  state  time  to 
build  53,000  new  cells  under  a $7.8  bil- 
lion prison  construction  plan  approved 
by  the  state  legislature  in  April  2007.  An 
estimated  18,000  of  the  state’s  173,000 
prisoners  are  currently  sleeping  in  gym 
and  laundry  areas. 

Of  the  initial  354  out-of-state  trans- 
ferees, one  died  in  a Tennessee  prison  due 
to  a heart  attack.  Ironically,  the  CCPOA 
proclaimed  that  CDCR  would  have  given 


him  better  medical  care,  notwithstanding 
that  in  May  2007,  CDCR's  federally-ap- 
pointed healthcare  receiver,  Robert  Sillen, 
replaced  all  CCPOA-member  Medical 
Technical  Assistants  with  nurses.  As  of 
July  2007,  three  other  California  prisoners 
had  died  in  out-of-state  facilities,  prompt- 
ing Sillen  to  begin  an  investigation  into  the 
deaths.  See:  CCPOA  v.  Schwarzenegger, 
Sacramento  Superior  Court,  Case  No. 
06CS01568,  Order  Granting  Petition, 
February  20,  2007.  The  ruling  is  posted 
on  the  PLN  website.  S'* 

Other  sources:  Mercury  News,  nbcsandi- 
ego.com,  scpr.org 


Cook  County,  Illinois,  To  Pay  $4,575,000 
for  Nonconsensual  STD  Testing 


On  July  10,  2007,  Cook  County, 
Illinois,  agreed  to  pay  $4,575,000 
to  settle  a federal  class  action  lawsuit  that 
alleged  prisoners  were  subjected  to  non- 
consensual testing  for  sexually  transmitted 
diseases  (STDs)  during  intake  at  Chicago’s 
Cook  County  jail. 

Plaintiffs  Robert  Jackson,  Joseph 
McGrath,  and  Derrell  Smith  claimed  in 
their  42  U.S.C.  § 1983  lawsuit  that  upon 
their  imprisonment  at  the  Cook  County 
Jail  they  were  forced  to  undergo  painful 
and  invasive  STD  testing.  According  to 
court  documents,  an  employee  of  Cer- 
mark  Health  Services  (the  jail’s  for-profit 
health  care  provider)  jabbed  a cotton  swab 
into  the  penises  of  all  incoming  prison- 
ers to  obtain  a sample  for  the  testing. 
What’s  more,  the  lawsuit  alleged,  the 
procedure  was  specifically  calculated  to 
spread  disease  because  the  health  care 
professional  administering  the  tests  used 


the  same  pair  of  latex  gloves  to  grab  the 
penises  of  all  detainees  during  the  intake 
testing  process. 

On  December  14,  2006,  the  U.S. 
District  Court  for  the  Northern  District 
of  Illinois  certified  a class  of  all  male 
prisoners  who  underwent  nonconsensual 
STD  testing  at  the  jail  on  or  after  January 
27, 2004 — approximately  32,000  persons, 
according  to  the  court  documents. 

Under  the  proposed  settlement, 
which  still  requires  final  approval  by  the 
court,  the  named  plaintiff’s  will  each  re- 
ceive $25,000.  The  remaining  funds,  after 
deducting  attorneys’  fees  and  court  costs 
(not  exceed  $1.3  Million),  will  be  distrib- 
uted to  the  eligible  class  members. 

Attorneys  Kenneth  N.  Flaxman  and 
Thomas  G.  Morrisse,  both  of  Chicago, 
represented  the  plaintiffs.  See:  Jackson 
v.  Sheriff  of  Cook  County,  USDC  ND IL, 
Case  No.  Q6-CV-493.  S'* 


$150,000  Settlement  in  Suit  over  Atlanta 
Prisoner’s  Fall-Related  Death 


In  November  2006,  the  family  of 
a man  who  suffered  fatal  injuries 
when  he  fell  over  a railing  on  an  upper 
floor  of  an  Atlanta  jail  settled  with  the 
city  for  $150,000. 

Decedent  Todd  Jones,  37,  was  arrest- 
ed and  placed  in  an  undisclosed  Atlanta 
jail  on  misdemeanor  charges.  While  in  the 
jail,  according  to  a wrongful  death  lawsuit 
filed  by  his  family,  Jones  was  allowed  to 
move  freely  throughout  the  facility.  Jones’ 
family  contended  that  he  should  not  have 
been  allowed  to  wander  freely  in  the  jail 
and  that  he  should  have  been  accompa- 
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nied  by  a jailer  or  locked  in  a cell,  which 
would  have  prevented  his  death. 

The  City  contended  that  Jones  was 
suicidal  and  that  he  committed  suicide  by 
jumping  over  the  railing.  Moreover,  the  City 
asserted,  jailers  did  not  breach  any  policies 
and  could  not  have  anticipated  Jones’  fall. 

Jones  was  unemployed  and  single  at 
the  time  of  his  death. 

The  family  was  represented  by  attor- 
ney Laurence  Harry  Margolis  of  Atlanta, 
Georgia.  See:  Banes  v.  City  of  Atlanta, 
Fulton  County  Superior  Court,  Case  No. 
2005CV100632.  S'* 


LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  prisoners  who 
are  unable  to  receive  help 
from  a lawyer. 

Written  by  Robert  E.  Toone 
A Project  of  the  Southern 
Poverty  Law  Center 

COST  $10 

(includes  shipping/handling) 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle,  WA  98117 
(206)  246-1022 

Be  sure  to  include  your  name, 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number,  and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or  chal- 
lenges to  convictions  that  are  on  appeal. 
Edition  last  revised  in  2002. 
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California  DOC  Contract  Registry  Pharmacist  Accused  of 
Diverting  93%  of  Referrals  to  His  Own  Corporation 


California’s  State  Auditor  has 
found  that  a pharmacist,  who 
was  contracted  by  three  state  prisons  to 
select  other  pharmacists  from  a state- 
approved  registry  to  perform  services  at 
the  facilities,  directed  93%  of  such  refer- 
rals worth  $1.1  million  to  pharmacists 
on  his  own  firm’s  registry.  Fees  and  costs 
gained  from  these  “in-house”  referrals 
earned  him  an  estimated  $220,000  over  a 
one-year  period. 

David  Elder,  proprietor  of  D.F.  El- 
der Pharmacy,  Inc.,  was  under  contract 
for  seven  years  to  provide  subcontracted 
pharmacists  to  three  state  prisons  as  need- 


ed. His  task,  essentially  acting  as  a broker, 
was  to  select  candidates  based  on  lowest 
bid  rates  from  among  several  registry  lists 
approved  by  the  Department  of  Correc- 
tion and  Rehabilitation  (CDCR). 

Elder  claimed  that  the  use  of  his  own 
company’s  registry  had  been  approved 
by  the  late  John  Klavich,  Chief  Medical 
Officer  at  Corcoran  State  Prison,  who 
died  in  a motorcycle  accident  in  2005. 
The  Auditor’s  attention  was  drawn  to 
the  fact  that  Elder  almost  exclusively 
selected  candidates  from  his  own  firm’s 
registry  list. 

Of  the  $1.1  million  in  annual  billings 


reviewed,  approximately  20%  was  retained 
by  his  company,  Elder  admitted.  Nonethe- 
less, he  denied  any  wrongdoing.  “If  you 
know  anything  about  state  investigators, 
these  guys  are  bozos,”  he  said.  “They’re 
looking  for  a patsy  and  I’m  not  it.  I didn’t 
do  anything  wrong  or  out  of  line. 

State  Auditor  Elaine  Howell  implic- 
itly disagreed.  She  cited  possible  violations 
of  the  state’s  Political  Reform  Act,  and 
in  April  2007  filed  a complaint  against 
Elder  with  the  Fair  Political  Practices 
Commission. 

Source:  Sacramento  Bee 


Utah  DOC  Audit:  Ingrained  Staff  Cronyism  Stymies 
Workplace  Effectiveness 


A December  2006  state  audit  of 
the  Utah  Department  of  Correc- 
tions (UDC)  found  that  entrenched  upper 
management  personnel  lacked  vision  and 
innovation,  while  they  selectively  allowed 
punishable  staff  “indiscretions”  to  be 
swept  under  the  rug  without  consequenc- 
es. This  self-perpetuating  chronic  situation 
left  UDC  staff  morale  in  a tailspin  and  the 
department  in  need  of  complete  reforma- 
tion at  the  top  level,  according  to  auditors. 
The  audit  also  criticized  lack  of  current 
training  and  “selective”  case  treatment  by 
UDC  Internal  Affairs  investigators. 

UDC’s  current  annual  budget  is  $240 
million.  In  2006,  UDC  housed  6,400 
prisoners  who  were  supervised  by  1,278 
guards.  A total  of  2,457  staff  positions 
were  authorized  but  only  2,200  were  filled. 
That  the  number  of  job  vacancies  wasn’t 
larger  is  surprising,  since  UDC  wages  av- 
erage only  82%  that  of  county  jails.  UDC 
wages  start  at  $12.14  per  hour,  compared 
with  $14.73  for  the  counties. 

But  the  most  significant  complaint 
among  UDC  employees  focused  on  ram- 
pant staff  acrimony  that  even  extended 
beyond  the  workplace.  Knowing  this 
from  prior  reports,  the  auditors  identi- 
fied three  areas  of  inquiry:  (1)  whether 
personnel  practices  evidenced  favorit- 
ism; (2)  whether  unethical  management 
behavior  existed;  and  (3)  if  management 
personnel  were  qualified  and  experienced 
enough  to  lead. 

Favoritism  in  the  UDC  had  already 


by  John  E.  Dannenberg 

been  denounced  in  a Governor’s  transition 
report  in  2004.  The  “negative  culture  of 
favoritism”  noted  at  that  time  included  a 
UDC  Internal  Affairs  investigator  (the 
son  of  a former  UDC  administrator)  who 
was  charged  with  a sex  crime  but  never 
prosecuted.  Also,  a supervisor  caught 
viewing  pornography  at  work  was  not 
disciplined. 

In  the  December  2006  report,  the  au- 
ditors highlighted  ten  new  problem  cases. 
A prison  supervisor  with  a DUI  convic- 
tion who  was  caught  using  drugs  was 
placed  on  paid  administrative  leave  for  5 
months,  thus  allowing  him  to  retire  before 
having  to  face  disciplinary  action.  An  In- 
ternal Affairs  supervisor  got  off  scot-free 
after  lying  to  another  officer  for  financial 
gain.  UDC  Internal  Affairs  investigators 
were  seemingly  immune  from  any  inves- 
tigation of  themselves.  A whistleblower 
who  reported  a security  breach  suffered 
an  involuntary  transfer  - worse  treatment 
than  for  the  staff  members  he  turned  in. 
A UDC  employee  with  known  misleading 
credentials  was  hired  as  a special  favor. 
Five  other  incidents  involved  question- 
ably motivated  promotions  and  squashed 
investigations  of  prison  administrators. 

UDC  employee  grievances  rank 
highest  among  the  state’s  agencies.  1 .9% 
of  UDC  personnel  filed  grievances,  com- 
pared with  .09%  for  the  Public  Safety 
Department,  the  agency  most  similar  in 
function.  UDC’s  staff  grievance  rate  was 
50%  higher  than  those  of  four  adjoining 


states’  prison  systems. 

These  personnel  problems  have  been 
recognized  internally.  A former  UDC 
executive  director  called  gender-based 
discrimination  “institutionalized.”  An 
internal  2003  survey  found  that  76%  of 
UDC  employees  felt  that  favoritism  ex- 
isted in  the  department,  while  81%  were 
“frustrated  by  their  employment.”  A 
follow-up  2006  survey  highlighted  “good 
old  boy”  favoritism  as  the  top-billed  mo- 
rale aggravation  factor. 

Training  was  also  criticized  by  the  au- 
ditors. In  2005,  6%  (107)  of  UDC  guards 
did  not  meet  training  requirements  of  40 
hours  per  year;  25  of  those  had  not  met 
training  criteria  for  two  years.  A division 
director  was  delinquent  for  4 years,  a 
captain  was  delinquent  for  6 years,  and 
a guard  (who  had  never  taken  recurrent 
training)  was  delinquent  for  his  full  five 
years  of  tenure.  By  law,  failure  to  complete 
requisite  training  results  in  decertification, 
and  decertified  guards  should  not  receive 
pay.  They  also  should  not  accrue  retire- 
ment benefits.  But  UDC  did  not  follow 
those  laws;  one  un-retrained  peace  officer 
received  $7,000  in  excess  compensation. 
Of  even  greater  concern,  untrained  guards 
put  the  state  at  risk  for  liability. 

Next,  the  auditors  criticized  UDC’s 
use  of  192  “commute  vehicles.”  These  are 
cars  assigned  to  employees  with  24-hour 
on-call  status,  who  must  work  at  home  or 
are  in  the  vehicle  during  80%  of  their  on- 
the-job  time  (e.g.,  parole  officers).  There 
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was  no  proper  accounting  of  the  use  of 
these  vehicles,  which  cost  UDC  $1.1  mil- 
lion per  year.  There  were  also  allegations 
of  favoritism  in  the  assignment  of  com- 
mute vehicles. 

Finally,  the  report  found  UDC’s 
Internal  Audit  Bureau  lacking.  The  Au- 
dit Bureau  reports  to  an  intermediate 
level  director,  contrary  to  state  law.  The 


report  stated  the  agency  needed  more 
independence  to  be  effective.  The  audit- 
ing that  was  performed  was  found  to  be 
non-compliant  with  state  law  or  auditing 
standards.  The  lack  of  proper  internal 
auditing  was  blamed  for  favoritism  that 
went  unchecked,  and  that  favoritism,  in 
turn,  permitted  lax  auditing  standards. 

It  is  not  surprising  that  the  state 


auditors  suggested  that  UDC  needed 
complete  reformation  in  the  department’s 
upper  management  in  order  to  eliminate 
ingrained  “good  old  boy”  cronyism  and 
lack  of  leadership.See:  Report  to  the 
Legislature,  No.  2006-12,  "A  Performance 
Audit  of  the  Utah  Department  of  Cor- 
rections," December  2006.  The  report  is 
available  on  PLN’s  website.  P 


New  York  High  Court  Invokes  Due  Process  Rights  for 
Civil  Commitment  of  Alleged  Sexual  Predators 


The  New  York  Court  of  Appeals 
reversed  a ruling  by  the  Appellate 
Division  that  had  permitted  sex  offenders 
nearing  the  end  of  their  criminal  sentences 
to  be  summarily  transferred  to  mental 
health  facilities  (e,g.,  civil  commitment 
centers)  without  hearings.  This  was  the 
second  such  ruling  by  the  state’s  highest 
court  within  a year;  between  the  rul- 
ings, the  New  York  Legislature  filled  the 
statutory  void  with  new  civil  commitment 
hearing  procedures. 

Stephen  Harkavy,  Deputy  Director  of 
Mental  Health  Hygiene  Legal  Services,  pe- 
titioned on  behalf  of  dozens  of  New  York 
state  prisoners  who  had  been  involuntarily 
transferred  to  state  mental  health  facilities 
at  the  end  of  their  prison  terms  for  sex 
offenses.  They  were  placed  either  in  high- 
security  or  low-security  facilities  without 
regard  to  their  propensity  for  dangerous- 
ness, solely  on  a space-available  basis. 

The  civil  commitments  were  ordered 
by  New  York  prison  officials  under 
pressure  from  former  Governor  George 
Pataki,  who  was  determined  to  keep  sex 
offenders  confined  after  they  finished 
their  sentences  even  if  the  law  had  to  be 
manipulated  to  do  so.  New  York  Supreme 
Court  Justice  Jacqueline  W.  Silberman 
stated  Pataki’s  actions  were  equivalent  to 
an  “executive  fiat.”  [See:  PLN,  Mar.  2006, 
p.22].  The  Appellate  Division  disagreed, 
and  overturned  her  ruling  in  favor  of  the 
prisoner  petitioners. 

In  State  of  N.  Y.  ex  rel.  Harkavy 
v.  Consilvio,  7 N.Y.3d  607  (N.Y.  2006) 
[Harkavy  7],  the  Court  of  Appeals  unani- 
mously ruled  that  the  state  had  improperly 
used  Article  9 of  the  Mental  Hygiene 
Law  to  transfer  prisoners  directly  (as 
an  “emergency”)  from  prison  to  mental 
health  facility  confinement.  Rather,  the 
state  should  have  used  Corrections  Law  § 
402,  which  provides  an  orderly  procedure 
for  retention  of  mentally  ill  or  sexually 
dangerous  prisoners. 

Prison  Legal  News 


The  Article  9 civil  commitment  proce- 
dure used  by  the  New  York  prison  system 
simply  involved  having  some  mental 
health  professionals  opine  that  a prisoner 
had  diagnosed  mental  problems  plus  a 
predilection  for  sex  crimes.  The  prisoner 
was  then  automatically  consigned  to  civil 
incarceration.  The  Court  of  Appeals  held 
in  Harkavy  / that  such  prisoners  were  en- 
titled to  the  due  process  provisions  of  § 402 
and  reversed  the  Appellate  Division. 

Sensing  the  tension  between  § 402 
and  Article  9,  the  New  York  Legislature 
enacted  Article  10,  which  set  forth  formal 
mental  health  department  determinations 
of  the  need  for  civil  commitment,  with 
commensurate  due  process  protections  of 
notice,  counsel  and  a trial  by  jury. 

Nonetheless,  Harkavy  found  it  neces- 
sary to  go  to  court  again  to  protect  the  rights 
of  another  ten  incarcerated  sex  offenders 
who  found  themselves  in  the  civil  commit- 
ment rush-to-judgment  by  prison  officials. 


In  its  second  ruling  in  June  2007,  the  Court 
of  Appeals  recognized  the  intervening 
legislative  statutory  changes  and  applied 
them  to  the  plight  of  the  ten  prisoners  who 
sought  habeas  relief.  First,  the  Court  found 
they  had  been  improperly  committed  under 
Article  9,  since  Article  10  now  controlled. 
Second,  it  found  that  the  prisoners’  com- 
plaint of  having  been  arbitrarily  placed  in 
high-security  facilities  when  such  place- 
ments were  not  justified  was  rendered  moot 
by  Article  10’s  express  definition  of  which 
types  of  civil  commitments  qualified  for 
higher-security  treatment. 

Accordingly,  the  Court  of  Appeals 
again  reversed  the  Appellate  Division 
and  remanded  the  petitioners’  cases  back 
to  the  trial  courts  for  civil  commitment 
proceedings  consistent  with  Article  10. 
See:  State  of  New  York  ex  rel.  Stephen  J. 
Harkavy  on  behalf  of  John  Doe  Nos.  13 
through  22  v.  Eileen  Consilvio,  8 N.Y. 3d 
645,  870  N.E.2d  128  (N.Y.  2007).  P 


Inmate  E-mail 
l Internet  Service 


Finally  an  affordable  service  designed 
for  inmates  who  would  like  to  be  able 
to  communicate  with  the  outside 
world  electronically  through  E-mail. 


E-MAIL  SERVICE  FEE: 

$10.00  a month 
$20.00  for  3 months 


All  services  are  payable  by  check,  money  order  or 
books  of  U.S.  postage  stamps. 


Send  a self  addressed,  stamped  envelope  for  a 
copy  of  our  Terms  and  Conditions  and  an 
application  for  services  to: 


Leonard’s  Mom  Enterprises® 

PO  Box  5415  • Apache  Junction,  AZ  85278 


www.leonardsmomenterprises.com 


35 


November  2007 


California’s  Prison  Drug  Procurements  Separate 
from  Other  State  Agencies 


California  State  Auditor  Elaine  M. 
Howie  issued  a June  2007  report 
to  follow-up  on  her  past  recommenda- 
tion to  implement  bulk  procurement 
cost-savings  in  the  state’s  contracts  for 
pharmaceuticals.  Since  70%  of  such 
drugs  are  purchased  for  adult  and  juve- 
nile corrections  use,  Howie  noted  that 
if  the  federally-appointed  receiver  for 
correctional  health  care  took  over  drug 
purchases  for  the  prison  system,  it  would 
leave  the  30%  of  drugs  procured  for  all 
other  state  departments  at  a bulk-pricing 
disadvantage. 

Understandably  the  state  wants  the 
best  value  for  its  drug  purchases,  but  how 
to  accomplish  that  goal  is  an  exercise  in 
bureaucracy.  For  the  period  2005-2007, 
the  state  negotiated  two  contracts  that 


were  estimated  to  save  $7.8  million  over 
prior  contract  provisions.  One  contract 
provides  prescription  medications  to  pa- 
rolees, while  the  other  deals  with  a vendor 
to  centralize  all  state  drug  procurements. 

An  initial  major  task  was  to  approve 
a state-wide  drug  formulary,  which  is  a 
list  of  approved  bulk-purchased  pharma- 
ceuticals and  the  standard  uses  for  those 
drugs.  The  object  of  the  formulary  is  to 
encourage  competition  among  drug  sup- 
pliers; approximately  780  drugs  are  now 
in  California’s  formulary. 

However,  not  everyone  agrees  with 
this  plan.  Specifically,  the  receiver  over 
health  care  for  the  state’s  corrections 
department,  Robert  Sillen,  has  separately 
contracted  with  Maxor  National  Pharma- 
cy Services  Corp.  to  provide  management 


consulting  services  for  prison  pharma- 
ceuticals. It  appears  that  Maxor,  which  is 
overseeing  all  prison  drug  purchases,  will 
operate  independently  from  other  Cali- 
fornia formulary  users  and  will  seek  the 
greatest  discounts  for  the  prison  system’s 
particular  pharmacy  needs. 

Sillen  has  previously  announced  that 
his  overhaul  of  pharmaceutical  purchases 
for  state  prisons  will  save  $85  million 
annually,  far  more  than  the  amount  esti- 
mated by  the  State  Auditor.  The  difference 
may  be  linked  to  Sillen’s  independence 
from  California’s  massively  bureaucratic 
Department  of  General  Services,  which 
normally  contracts  for  all  such  items.  See: 
California  State  Auditor  Letter  Report, 
No.  2007-501,  June  12,  2007.  The  audit 
is  on  PLN’s  website.  FJ 


Pennsylvania  Prison  Legal  Mail  Policy  Unconstitutional,  Enjoined 

by  Matt  Clarke 


On  May  3,  2007,  a federal  court 
in  Pennsylvania  found  uncon- 
stitutional the  Pennsylvania  Department 
of  Corrections  (DOC)  mail  policy  allow- 
ing legal  mail  to  be  opened  outside  the 
presence  of  prisoners  if  the  pail  does  not 
display  a prison-issued  control  number. 

Derrick  Dale  Fontroy,  Theodore  B. 
Savage  and  Aaron  Christopher  Wheeler, 
Pennsylvania  state  prisoners,  filed  a civil 
rights  lawsuit  in  federal  district  court  pur- 
suant to  42  U.S.C.  § 1983,  alleging  that  the 
DOC  policy  allowing  mail  from  attorneys 
and  courts  to  be  opened  outside  of  pris- 
oners’ presence  if  the  mail  doesn’t  display 
a prison-issued  control  number,  DC- 
ADM  803,  § VI.P.2b,  violated  their  First 
Amendment  right  to  freedom  of  speech. 
The  DOC  countered  that  the  policy  was 
necessary  to  prevent  contraband  from 
entering  the  prison. 

The  DOC  issues  attorneys  a control 
number  conditioned  on  them  certifying 
they  will  not  transmit  contraband  or  any- 
thing other  than  “essential,  confidential, 
attorney-client  communication”  through 
the  mail.  Courts  are  also  issued  a control 
number.  Mail  displaying  a control  number 
is  opened  in  the  prisoner’s  presence.  Mail 
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without  a control  number  is  treated  as 
regular  mail  and  opened  outside  the  pris- 
oner’s presence  in  the  prison  mail  room. 

According  to  the  defendants,  this 
policy  is  a reaction  to  an  escape  which 
occurred  in  1999.  However,  the  DOC’s 
investigation  could  not  determine  how  a 
security  screwdriver  tip  and  hacksaw  blade 
used  in  the  escape  had  been  smuggled  into 
the  prison.  It  concluded  that  the  escape 
tools  had  been  supplied  by  other  prison- 
ers and  delivered  to  the  escaping  prisoner 
by  staff  and  speculated  that  the  tools  had 
been  smuggled  into  the  prison  using  local 
mail,  then  hidden  in  a hollowed  out  legal 
document  later  discovered.  The  1999 
escape  report  cataloged  less  than  a dozen 
incidents  of  contraband  being  found  in  le- 
gal mail  from  1986  through  1999,  most  of 
which  was  harmless  or  low-grade  contra- 
band such  as  a greeting  card  or  personal 
letters.  This  contraband  was  discovered 
using  the  method  predating  the  control 
number  procedure.  The  DOC  Secretary 
was  unable  to  cite  any  security  incidents 
related  to  opening  mail  in  the  prisoner’s 
presence.  Three  years  of  operation  under 
the  new  system  also  failed  to  reveal  any 
significant  security  or  safety  risk  intro- 
duced into  the  prison  via  legal  nail. 

Defendants  maintained  the  control 
number  procedure  was  the  result  of 
negotiations  with  representatives  of  the 


prisoners.  However,  no  prisoners  were  at 
the  negotiations  and  the  groups  the  DOC 
negotiated  with  were  lawyer’s  associations 
and  the  ACLU  who  were  representing 
their  own  interests,  not  the  prisoners’. 
Thus,  the  accommodations  were  to  benefit 
attorneys,  not  prisoners. 

The  court  noted  that  the  defendants 
overlook  the  obvious  fact  that  contraband 
will  be  discovered  even  in  legal  mail  that  is 
opened  in  the  presence  of  the  prisoner  if 
the  inspection  procedure  for  such  mail  is 
adhered  to.  Even  the  1999  escape  report 
did  not  challenge  the  effectiveness  of  the 
inspection  procedure,  rather  it  speculated 
that  the  policy  had  not  been  adhered  to. 
Therefore,  the  connection  between  the 
policy  change  and  rationale  for  it  is  tenuous 
and  remote  and  cannot  override  the  pris- 
oners’ First  Amendment  rights.  However, 
this  was  not  clearly  established  at  the  time 
of  the  incidents.  Therefore,  the  defendants 
were  entitled  to  qualified  immunity.  Thus, 
Plaintiff’s  motion  for  summary  was  grant- 
ed in  part  and  an  injunction  issued  against 
enforcement  of  the  policy.  However,  the 
defendant’s  motion  for  summaryjudgment 
was  granted  in  part  on  the  issue  of  dam- 
ages. Attorneys  Stephen  D.  Brown  and  Teri 
B.  Himbaugh  of  the  Prisoner  Eights  Panel 
assisted  the  pro  se  plaintiffs  at  times.  See: 
Fontroy  v.  Beard , 485  F.Supp.2d  1260  (ND 
PA  2007).  ^ 


November  2007 


36 


Prison  Legal  News 


Federal  Prisoner  Beaten  On  Texas  Recreation  Yard  Awarded  $350,000 


On  March  12,  2007,  a federal 
district  court  awarded  $350,000 
to  a prisoner  who  was  beaten  by  about  40 
other  prisoners  on  the  recreation  yard  of 
a federal  prison  in  Texas. 

Plaintiff  Luis  Garza  claimed  that 
while  on  the  recreation  yard  at  the  Bu- 
reau of  Prison’s  Federal  Correctional 
Institution  in  Three  Rivers,  Texas, 
on  February  6,  2001,  he  was  attacked 
and  severely  beaten  by  a group  of 
prisoners. 

Following  the  attack  Garza  was 
transported  to  a Corpus  Christi  hospital 
and  treated  for  a fractured  skull,  jaw,  and 
cheek.  He  was  also  in  a coma  for  eight 
days  and  underwent  surgery  to  reduce 
intracranial  pressure.  Garza  continues 
to  suffer  from  dizziness,  headaches  and 
hearing  loss. 

Garza  claimed  in  his  lawsuit,  filed  in 
the  U.S.  District  Court  for  the  Southern 
District  of  Texas  pursuant  to  the  Federal 
Tort  Claims  Act  (FTCA),  28  U.S.C.  § 
2671,  that  the  government  was  negligent 
in  failing  to  protect  him  from  the  assault 
and  that  this  negligence  was  the  proximate 
cause  of  his  injuries. 


In  making  his  claim,  Garza  specifi- 
cally alleged  that  the  guard  assigned  to  the 
recreation  yard,  Debra  Romero,  was  neg- 
ligent in  the  performance  of  her  duties 
because  at  the  time  of  the  attack  she  was 
talking  to  another  employee  rather  than 
patrolling  the  area  as  specified  in  her  post 
orders. 

The  district  court  initially  dismissed 
Garza’s  suit  after  concluding  that  his 
claim  fell  within  the  “discretionary  func- 
tion exception”  of  the  FTCA.  Garza 
appealed. 

The  U.S.  Fifth  Circuit  Court  of  Ap- 
peals reversed  and  remanded  the  case 
back  to  the  district  court  for  a factual  de- 
termination on  that  part  of  Garza’s  claim 
relating  to  Romero’s  failure  to  follow  her 
post  orders — specifically,  the  part  stating 
that  guards  assigned  to  the  recreation  yard 
“will  patrol”  the  area. 

Following  the  reversal  the  district 
court  completed  discovery  and  con- 
ducted a bench  trial.  On  March  12, 
2007,  Judge  Hilda  Tagle  concluded 
that  the  government  was  in  fact  negli- 
gent in  that  its  employee,  guard  Debra 
Romero,  breached  her  duty  to  patrol 


the  recreation  yard  and  supervise  the 
prisoners. 

As  a consequence,  Judge  Hagle 
awarded  Garza  $300,000  for  past  and 
future  pain  and  suffering,  and  $50,000  in 
damages  for  disfigurement  resulting  from 
the  surgical  scar  on  his  face.  Total  award: 
$350,000. 

Garza  was  represented  by  attorney 
Barry  R.  Benton  of  Brownsville,  Texas. 
See:  Garza  v.  United  States  of  America, 
USDC  SD  TX,  Case  No.  B-02-154.  ¥\ 
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“Please  Rip  Us  Off”  Florida  Officials  Tell  Private  Prison  Companies 


Despite  having  ordered  a criminal 
investigation  into  its  private 
prison  contractors,  the  Florida  Legis- 
lature and  Governor  Charlie  Crist  have 
enacted  legislation  that  specifies  those 
same  companies  are  the  only  ones  that 
can  bid  on  expanding  current  prisons  or 
building  new  correctional  facilities. 

The  criminal  investigation,  con- 
ducted by  the  Florida  Dept,  of  Law 
Enforcement  (FDLE),  resulted  after 
two  state  audits  found  that  Florida  had 
overpaid  the  GEO  Group  and  Correc- 
tions Corporation  of  America  (CCA) 
more  than  $4.5  million  for  vacant  job 
positions  and  maintenance  that  was 
never  performed.  GEO  settled  with  the 
state  for  $402,541,  literally  pennies  on 
the  dollar,  while  as  of  September,  2007 
the  state  was  still  negotiating  with  CCA 
over  $3.6  million  in  payments.  [See:  PLN, 
June  2007,  p.32].  The  FDLE  investigation 
found  no  criminal  wrongdoing. 

To  address  its  continually  burgeoning 
prison  population,  Florida  is  planning  to 
build  more  beds.  The  state’s  2007  budget 
calls  for  384  new  beds  at  a medium- 
security  prison,  which  is  estimated  to  cost 
between  $15  and  $20  million.  The  budget 
limits  the  prison  expansion  to  companies 
that  currently  contract  with  the  state, 
which  are  GEO  and  CCA. 

The  state  further  plans  to  build  three 
new  “work  camp”  prisons,  each  with  432 
beds,  for  a total  of  1,296  beds.  It  is  esti- 
mated those  facilities  will  cost  $9  million 
each.  A light  budget  year  is  blamed  for 
limiting  bids  to  current  contractors. 

“It  would  be  nice  to  have  options 
for  new  vendors  that  may  not  be  in  the 
process,  because  that  provides  for  better 
competition,”  said  Senator  Victor  Crist 
(R-Tampa),  who  had  originally  called  for 
the  criminal  investigation.  “But  toward 
the  end  of  the  budgeting  process,  when 
money  was  very  tight,  we  decided  to  go 
ahead  and  just  award  new  beds  to  existing 
sites  because  it’s  cheaper.” 

To  some  it’s  a credibility  issue. 
“They’ve  got  issues  with  these  vendors  and 
concerns  with  some  of  the  things  they’ve 
done  in  the  past,  and  yet  they’re  giving 
them  more  beds,”  said  Ken  Kopczynski,  a 
lobbyist  for  the  Florida  Police  Benevolent 
Association  and  Executive  Director  of 
the  Private  Corrections  Institute,  an  anti- 
private prison  organization.  Kopczynski 


by  David  M.  Reutter 

has  filed  a qui  tarn  action  against  GEO 
and  CCA  that  seeks  to  reclaim  some  of 
the  misappropriated  state  funds. 

Through  its  subsidiary,  GEO  Care, 
the  GEO  Group  has  jumped  on  another 
opportunity  to  house  Florida  prisoners. 
GEO  Care  won  a contract  in  Febru- 
ary 2007  to  operate  the  Treasure  Coast 
Center  (TCC).  TCC  is  a 175-bed  facility 
in  Martin  County,  the  former  home  of 
Florida’s  Civil  Commitment  Center  for 
sex  offenders  who  have  completed  their 
criminal  sentences.  The  facility  will  now 
house  prisoners  who  are  mentally  unfit 
for  trial  or  who  have  been  found  guilty  of 
crimes  by  mental  defect. 

Under  Florida  law,  jail  prisoners  who 
are  unfit  for  trial  must  be  taken  into  the 
custody  of  the  Department  of  Children 
and  Families  (DCF)  within  15  days  for 
care  at  a psychiatric  hospital.  As  of  No- 
vember 2006  more  than  300  such  prisoners 
existed,  and  about  75  percent  had  been 
languishing  in  county  jails  for  months 


66  /'"N  ood  care  is  less  costly  than 
Vj  bad  care.”  This  maxim,  from 
prison  healthcare  Receiver  Robert  Sil- 
len,  set  the  tone  when  he  announced  his 
master  plan  on  May  10, 2007  to  constitu- 
tionally repair  the  California  Department 
of  Corrections  and  Rehabilitation’s 
(CDCR)  ailing  healthcare  system.  In  the 
50  page  plan  to  the  federal  court,  Sillen 
detailed  his  objectives,  including  use  of 
teams  of  medical  experts  traveling  by 
chartered  plane  to  prisons  in  medical 
crisis;  reorganizing  regions  of  CDCR’s 
33  prisons  to  3-5  prisons,  versus  1 1 now; 
creating  quality  control  mechanisms; 
developing  monthly  medical  score  cards 
for  each  prison;  converting  medical 
records  from  paper  to  electronic;  imple- 
menting human  resource  programs  to 
hire  essential  medical  staff;  overhauling 
medical  fiscal  management  practices; 
improving  custody  medical  escort  teams; 
and  providing  proper  clinical  space  at  all 
33  prisons.  Sillen  boasted,  “The  plan  is 
comprehensive,  responsible  and  best  of 
all,  achievable.  ...  The  new  system  will 


awaiting  treatment. 

In  2007,  Florida  lawmakers  pro- 
vided DCF  with  $16  million  to  resolve 
the  backlog.  Since  then,  GEO  Care  has 
contracted  to  operate  both  TCC  and  the 
South  Florida  Evaluation  and  Treatment 
Center  in  Miami.  GEO  Care  officials  say 
the  company  plans  to  have  “residents”  at 
the  centers  restored  to  competency  in  four 
months,  on  average. 

The  real  question  is  whether  the  for-prof- 
it firm  will  find  a way  to  reap  extra  payments 
from  the  state.  Such  was  the  case  when 
GEO  and  CCA  were  overpaid  $4.5  million 
for  vacant  jobs  and  unperformed  services, 
according  to  state  audits.  Florida  officials 
vow  that  such  price-gouging  will  not  hap- 
pen again.  However,  considering  that  state 
lawmakers  receive  campaign  contributions 
from  both  GEO  and  CCA,  one  must  wonder 
which  fox  is  watching  the  henhouse. 

Sources:  St.  Petersburg  Times,  Palm  Beach 
Post,  www.tallahassee.com 


eliminate  the  unconscionable  human 
suffering  currently  taking  place  in  our 
prisons,  and  make  California  communi- 
ties safer  from  disease  as  inmates  revolve 
in  and  out  of  the  institutions.” 

The  plan  expressly  provides  for  spe- 
cialty clinics,  including  pain  management, 
chronic  care,  infectious  disease/preven- 
tion; pre-natal  care;  telemedicine  services; 
and  aging/disabled  prisoner  care.  Special 
attention  would  be  given  to  public  health 
(communicable  disease  prevention), 
pharmacy  services,  nutrition,  and  X-ray / 
laboratory  services.  Additionally,  qual- 
ity control  would  attend  all  facets  of  the 
healthcare  delivery  program,  to  include 
medical  ethics,  safety,  evaluation,  and 
physician  clinical  review/discipline. 

Accompanying  the  50  page  plan  were 
two  documents  filed  with  the  federal  court. 
One  was  a summary,  Receiver’s  Report  re 
Plan  of  Action,  and  the  other  — incredibly 
- was  a motion  to  curtail  the  activities  of  the 
prisoner  class’  civil  rights  attorneys  (whose 
decades  of  efforts  created  Sillen’s  office  in  the 
first  place ),  claiming  that  their  constant  moni- 
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toring  efforts  created  too  much  busywork  for 
Sillcn’s  staff  Donald  Specter,  lead  attorney 
with  the  Prison  Law  Office  near  San  Quentin, 
retorted  that  he  would  defend  the  oversight 
rights  accorded  by  Judge  Henderson  at  the 
outset  of  the  receivership. 

Sillen  began  by  reporting  the  success 
of  his  first  year  in  operation.  This  included 
raising  medical  staff  salaries  to  competi- 
tive levels;  expediting  the  clinical  hiring 
process;  turning  around  the  pharmacy 
system;  fixing  medical  contracting  pro- 
cedures; beginning  repairs  on  a broken 
discipline  system  that  reduced  staff  morale; 
personally  visiting  24  (of  the  33)  CDCR 
prisons;  delivery  of  sorely  needed  medical 
equipment/supplies;  initiating  projects  to 
construct  5,000  medical  beds  and  5,000 
mental  healthcare  beds  statewide;  replac- 
ing CDCR  Medical  Technical  Assistants 
with  Licensed  Vocational  Nurses  (saving 
$39  million/yr.);  and  gaining  court  ap- 
proval to  narrow  waivers  of  state  law  to 
address  staff  hiring/firing,  discipline  and 
contracting.  Significantly,  Sillen  chose 
nearby  aging  San  Quentin  State  Prison  as 
a pilot  project,  where  a new  $1.3  million 
emergency  Triage  and  Treatment  Area 
was  inaugurated  in  June  2007,  and  where 
clinical  areas  were  instituted  for  reception 
center  and  mainline  prisoners  to  provide 
timely  initial  screening  and  24  hour/day 
medical  services  availability.  A new  $164 
million  hospital  is  scheduled  to  be  built,  re- 
placing San  Quentin’s  condemned,  empty 
1884  historical  landmark  building. 

The  plan  not  only  names  the  objec- 
tives to  be  achieved,  but  states  them  with 
sufficient  specificity  to  permit  meaningful 
measurement  of  success  over  time.  Sillen 
reviewed  the  federal  court’s  61  original 
stipulations  and  now  recommends  retain- 
ing all  28  that  spell  out  standards  of  care, 
but  eliminate  17  others  that  had  directed 
CDCR’s  implementation  of  changes.  The 
latter  were  ditched  because  they  were,  in 
large,  simply  “never  done.” 

Legislative  Democrats  welcomed  “the 
new  sheriff  in  town,”  but  critics  of  Sillen 
emerged,  not  surprisingly,  in  Republican 
clothing.  One  omission  from  the  plan  was 
any  mention  of  budget  or  funding.  Leg- 
islative analysts  wet-thumbed  estimates 
ranging  from  $3  billion  to  $8  billion.  Sillen 
admitted  it  might  take  20  years  to  get  every- 
thing done.  But  this  was  all  couched  in  the 
remaining  imponderable  variable  — prison 
overcrowding.  Sillen  has  repeatedly  stated 
that  there  are  two  competing  forces  temper- 
ing his  successful  completion  of  the  federal 
court’s  mandate:  either  increase  medical 


services  or  reduce  the  population  to  match 
available  levels  of  medical  resources. 

In  July  2007,  two  federal  judges 
overseeing  CDCR  mental  healthcare  and 
medical  healthcare  deficiencies  for  the 
past  20  years  asked  the  Ninth  Circuit  U.S. 
Court  of  Appeals  to  appoint  a three-judge 
panel  for  the  purpose  of  eventually  seiz- 
ing CDCR  so  as  to  put  a population  cap 
on  it  that  would  permit  constitutionally 
responsible  conditions  of  confinement 
throughout  the  prison  system.  If  this 
comes  to  pass,  the  medical  Receiver’s  job 
will  become  less  daunting,  cost  less  and 


happen  sooner.  Most  importantly,  prison- 
ers will  not  continue  to  die  unnecessarily 
at  the  rate  of  60+  per  year  inside  the  walls 
of  CDCR  for  want  of  constitutionally 
adequate  health  care.  P 

Sources:  Prison  Medical  Care  System 
Reform,  Plan  of  Action,  May  2007  (Cali- 
fornia Prison  Health  Care  Receivership 
Corp.);  Plata  v.  Schwarzenegger,  U.S.D.C. 
(N.D.  Cal.)  No.  COl-1351  TEH,  Re- 
ceiver’s Report  re  Plan  of  Action,  May 
2007;  Sacramento  Bee;  Los  Angeles  Times; 
Associated  Press. 
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Study  on  Barriers  to  Employment  of  Ex-Prisoners 
in  Milwaukee  Released 


In  early  2007,  the  Employment 
Training  Institute  (ETI)  of  the 
University  of  Wisconsin-Milwaukee 
released  a study  assessing  the  legal  and 
employment  needs  of  ex-prisoners  resid- 
ing in  Milwaukee  County. 

The  study  of  26,772  adults  released 
from  Wisconsin  prisons  since  1993  found 
that  ex-prisoners  faced  significant  hurdles 
to  post-incarceration  employment.  This 
included  persistent  legal  problems,  low 
education  rates,  high  recidivism  rates  and 
drivers  license  suspension  or  revocation. 
Some  prisoners  faced  housing  difficulties 
because  their  drug  convictions  made  them 
ineligible  for  all  federally  subsidized  hous- 
ing. Those  prisoners  faced  difficulties  in 
obtaining  additional  education  as  their 
drug  convictions  rendered  then  ineligible 
for  Pell  grants  to  attend  vocational  educa- 
tion or  college  classes.  Drug  convictions 
also  rendered  some  ex-prisoners  ineligible 
for  food  stamps  and  other  social  assis- 
tance programs. 

Prior  ETI  studies  of  other  population 
groups  showed  possession  of  a driver’s 
license  to  be  more  important  than  educa- 
tion level  in  determining  whether  a person 
can  attain  and  maintain  employment.  This 
is  probably  because  75%  of  the  open  jobs 
in  Milwaukee  were  in  locations  not  well 
served  by  public  transportation.  There- 
fore, ETI  recommended  that  the  prison 
system  assess  prisoners’  driver’s  license 
status  when  they  arrive  and  initiate  a 
license  restoration  initiative  so  that  pris- 
oners who  are  required  to  serve  a waiting 
period  prior  to  license  restoration  can  do 
so  while  in  prison.  ETI  also  recommended 
that  the  prison  system  prepare  prisoners 
to  take  the  written  drivers  license  test,  al- 
low prisoners  to  apply  for  a drivers  license 
while  still  in  prison,  assign  Department 
of  Transportation  staff  to  administer  the 
written  test  prior  to  the  prisoners’  release, 
schedule  appointments  for  the  road  test 
immediately  upon  release,  and  create  the 
possibility  for  prisoners  to  work  off  rein- 
statement and  application  fees  through 
incentives  for  good  behavior  or  prison 
work  programs. 

ETI  suggested  that  the  prison  system 
track  pre-  and  post-incarceration  em- 
ployment to  determine  the  effectiveness 
of  their  programs.  ETI  also  suggested 


by  Matt  Clarke 

that  the  City  of  Milwaukee  examine  the 
negative  economic  impact  of  its  policy 
of  suspending  the  license  for  failure  to 
pay  fines  as  implemented  against  pris- 
oners and  the  newly-released.  It  also 
suggested  that  the  prison  system,  De- 
partment of  Workforce  Development, 
Private  Industry  Council  and  commu- 
nity partners  improve  coordination  so 
they  can  target  sufficient  direct  services 
to  the  prison  and  ex-prisoner  popula- 
tion in  Milwaukee  County.  Finally,  it 
recommended  increasing  funding  for 
education  to  train  ex-prisoner  Milwau- 
kee residents. 

The  study  showed  that  the  number 
of  ex-prisoners  released  to  Milwaukee 
County  increased  fourfold  from  around 
2,000  in  1993  to  over  8,000  in  2005,  a 


California’s  Inspector  General 
Matthew  Cate  issued  a scathing 
52-page  report  in  February  2007  which 
concluded  that  the  $1  billion  that  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  has  spent 
on  prisoner  drug  treatment  programs 
since  1989  was  a “complete  waste  of 
money.”  Cate  determined  that  CDCR’s 
in-prison  substance  abuse  programs 
“have  little  or  no  impact  on  recidivism.” 
One  study  showed  that  “treated”  prison- 
ers actually  had  a higher  recidivism  rate. 
Over  twenty  studies  commissioned  by 
CDCR  since  1997,  including  with  the 
University  of  California  at  Los  Angeles, 
reported  that  the  programs  were  fail- 
ing. Nonetheless,  CDCR  allegedly  did 
nothing  to  fix  the  problems,  but  instead 
expanded  the  programs  while  funding 
yet  more  studies. 

Cate,  who  heads  the  non-partisan 
independent  agency  responsible  for 
oversight  of  the  state’s  correctional 
system,  firmly  believes  in  the  concept 
of  correctional  drug  programs.  “Suc- 
cessful treatment  programs  could  reduce 
the  cost  to  society  of  criminal  activity 


disproportionate  of  who  were  young  black 
males.  Around  40%  of  the  black  males  in 
the  age  group  25  through  34  living  in  Mil- 
waukee have  been  previously  imprisoned. 
This  compares  with  around  5%  for  the 
white  and  Hispanic  population.  Around 
80%  of  the  blacks  in  that  age  group  who 
were  released  from  prison  have  suspended 
or  revoked  driver’s  licenses.  Around  70% 
of  Hispanic  releasees  have  not  completed 
high  school.  This  compares  with  around 
60%  for  blacks  and  37%  for  whites.  These 
disparities  indicate  that  specific  racial 
groups  may  need  targeted  programs  tai- 
lored to  their  specific  needs.  See:  Barriers 
to  Employment:  Prison  Time  by  John 
Pawasarat,  Employment  and  Training 
Institute,  University  of  Wisconsin-Mil- 
waukee, 2007.  PI 


related  to  drug  abuse,  change  lives,  and 
help  relieve  the  state’s  prison  overcrowd- 
ing crisis.”  In  short,  with  the  state  facing 
potential  federal  court  takeover  of 
CDCR  due  to  overcrowding,  the  need 
for  drug  addiction  rehabilitation  looms 
ever  larger  as  a social  mandate.  Gover- 
nor Schwarzenegger  reacted  swiftly  to 
Cate’s  report  by  reorganizing  CDCR’s 
program  and  installing  Kathryn  Jett  as 
head  of  the  new  Division  of  Addiction 
and  Recovery  Services. 

One  in  five  CDCR  prisoners  is  serving 
time  for  a drug  offense,  and  over  one -half 
of  the  172,000  state  prisoners  need  drug 
treatment,  Cate  observed.  From  this  he 
concluded  that  effective  interdiction  in  the 
prisons  is  the  most  direct  path  to  break- 
ing the  endless  cycle  of  both  drug  use 
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and  the  resultant  incarceration.  To  this 
end,  CDCR's  Office  of  Substance  Abuse 
Programs  had  spent  $143  million  per  year 
- $36  million  of  which  was  used  annually 
to  treat  prisoners  and  parolees  via  38  pri- 
vately contracted  operations  at  22  prisons. 
These  programs  have  the  capacity  to  treat 
about  9,200  prisoners;  78,000  have  been 
treated  since  1989. 

But  it  is  how  the  programs  are  ad- 
ministered that  foretells  their  potential 
success.  Cate  found  that  while  CDCR’s 
“therapeutic  community”  treatment  mod- 
el required  participants  to  be  in  a separate 
environment  from  other  prisoners,  this 
did  not  happen.  Because  participants 
were  regularly  co-mingled  with  non- 
participants, treatment  was  interrupted 
by  security  procedures  that  often  shut 
down  the  programs.  Cate  laid  the  resultant 
ineffectiveness  to  “poor  management” 
by  CDCR  and  its  substance  abuse  pro- 
gram office.  He  was  further  infuriated  by 
CDCR's  continued  willingness  to  pay  for 
ever  more  studies  of  the  program  while 
abjectly  failing  to  fix  the  problems  identi- 
fied therein. 

In  his  audit,  Cate  found  that  CDCR 
failed  to  hold  its  program  providers  ac- 
countable for  meeting  contract  terms 
and  for  not  properly  isolating  program 
attendees  from  the  prison  population. 
He  further  found  abuses  in  the  bidding 
process  that  violated  state  contracting 
law.  CDCR’s  Substance  Abuse  Pro- 
gram office  mismanaged  the  contracts 


by  encouraging  inappropriate  spending 
and  violation  of  CDCR’s  own  budget 
policies.  The  Program  office  further  did 
not  establish  a quality  improvement 
process. 

Cate  once  personally  explained  to 
this  writer  that  California’s  Inspector 
General  serves  to  oversee  -but  not  to 
direct  - the  CDCR.  Yet,  in  today’s  rare 
moment  of  advocacy,  Cate  opened  up. 
“The  goal  should  be  nothing  short  of 
making  California  a leader  in  addressing 
the  crippling  problem  of  criminal  activity 
related  to  chronic  substance  abuse  and  its 
far-reaching  implications  for  public  safety 
and  societal  well-being.”  He  added  that 
policymakers  “beyond  the  Department 
of  Corrections  and  Rehabilitation”  should 
rebuild  the  correctional  system  “from  the 
ground  up.” 

In  this  regard,  this  writer  has  in  the 
past  asked  Cate  to  advocate  for  CDCR’s 
“goals”  to  be  restructured  so  as  to  become 
the  object  of  financial  incentives.  That 
is,  instead  of  being  paid  endless  sums 
to  fund  a bureaucracy  whose  rewards 
lie  in  its  self-preservation,  the  persons 
responsible  for  achieving  “correction” 
and  “rehabilitation”  should  instead  be 
rewarded  based  upon  hard  evidence  that 
specified  objective 
goals  were  achieved. 

But  “correction” 
and  “rehabilitation” 
are  not  even  defined 
in  state  statute  or 


CDCR  regulation.  Moreover,  although 
Cate’s  latest  report  doesn’t  mention  it, 
CDCR  has  no  stated  goal  regarding 
drug  treatment  as  to  how  many  prisoners 
it  will  ever  turn  around,  let  alone  does 
CDCR  have  a narrative  of  what  would 
constitute  a “turn-around.”  Unless  and 
until  CDCR  defines  tangible  measures 
of  population-reducing  program  success, 
and  its  staff  is  then  held  personally  and 
financially  accountable  for  achieving 
them,  this  writer  believes  that  the  only 
“success”  realized  will  be  the  self-perpet- 
uation of  the  existing  bureaucracy.  See: 
Special  Review  Into  In-Prison  Substance 
Abuse  Programs  Managed  by  CDCR,  Of- 
fice of  the  California  Inspector  General, 
February  21,  2007.  The  report  is  on  the 
PLN  website.  PI 
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California:  On  January  12,  2007, 
prisoners  at  Folsom  State  Prison  gave  192 
phone  cards  to  the  California  National 
Guard  which  was  purchased  with  money 
raised  during  a pizza  fund  raiser  at  the 
prison.  Each  card  had  200  minutes  on  it 
and  will  be  distributed  to  soldiers  serving 
overseas.  The  irony  that  California  prison- 
ers, whose  friends  and  families  pay  over 
$20  for  a 20  minute  phone  call  from  their 
loved  ones  in  prison,  would  donate  phone 
cards  to  the  soldiers  who  make  possible 
the  concentration  camps  at  Guantanamo 
and  Abu  Ghraib  was  apparently  lost  on 
the  mainstream  media. 

California:  On  January  17,  2007, 
Laurence  Moll,  57,  a guard  at  Old  Folsom 
State  Prison,  shot  and  killed  himself  after 
shooting  and  killing  his  girlfriend,  Bonnie 
Lathum,  56,  a nurse  at  the  prison,  and  her 
daughter  Teresa  Contreras,  31. 

Colorado:  On  September  28,  2007, 
Brad  Sanchez,  31,  a guard  at  the  Huer- 
fano County  Correctional  Center,  a jail 
operated  by  Corrections  Corporation  of 
America,  was  arrested  and  charged  with 
soliciting  sex  and  sexually  explicit  photos 
from  undercover  policemen  pretending  to 
be  a 14  year  old  girl. 

El  Salvador:  On  January  5,  2007, 
prisoners  at  the  Apanteos  prison  rioted 
when  a prisoner  began  arguing  with  a 
guard.  That  argument  escalated  into  a full 
blown  riot  that  had  rival  prisoner  gangs 
fighting  each  other  and  left  17  prisoners 
dead  and  several  injured.  Police  regained 
control  of  the  prison  the  next  day  but 
renewed  fighting  among  the  prisoners  left 
another  3 dead. 

Florida:  As  part  of  a plea  bargain, 
Bobby  James  Allen,  35,  was  sentenced 
to  25  years  in  prison  on  September  20, 
2007,  in  Panama  City  after  pleading  guilty 
to  three  counts  of  armed  sexual  battery. 
Allen  also  underwent  surgical  castration 
as  part  of  the  plea,  which  cost  $2,000  and 
was  paid  for  by  the  court  system.  Allen 
had  faced  a life  sentence  if  he  had  not 
undergone  castration. 

France:  In  January,  2007,  Nicolas 
Cocaigne,  35,  a prisoner  in  Rouen  was 
charged  with  premeditated  murder  and  vi- 
olating a corpse  for  beating,  stabbing  and 
strangling  his  cellmate  Thierry  Baudry 
to  death  and  then  eating  portions  of  the 
dead  man’s  chest  and  lungs.  Cocaigne  was 
awaiting  trial  on  charges  of  armed  rape 
and  is  mentally  ill.  His  attorney  Fabien 
Picchiotino  said  it  was  obvious  Cocaigne 


News  in  Brief: 

was  mentally  ill  and  the  murder  could 
have  been  avoided  if  he  had  been  promptly 
sent  to  a psychiatric  hospital  for  treat- 
ment after  he  was  diagnosed  with  major 
schizophrenia,  a condition  worsened  by 
imprisonment  in  sub  human  conditions. 
A third  cellmate  who  claimed  he  slept 
through  the  attack  and  feast  has  also  been 
charged  with  murder. 

Georgia:  On  September  14,  2007, 
Robert  Massey,  42,  a guard  at  the  Fed- 
eral Correctional  Institution  in  Jessup 
pleaded  guilty  to  accepting  a $ 1 ,000  bribe 
to  smuggle  unspecified  contraband  into 
the  prison. 

Illinois:  On  January  10,  2007,  John 
LaValle,  37,  a guard  at  the  Cook  County 
jail  in  Chicago  was  sentenced  to  100  years 
in  prison  for  killing  a man  in  2002  from 
whom  he  was  attempting  to  collect  a drug 
debt.  Prosecutors  claimed  that  LaValle 
was  working  for  drug  dealers  he  purported 
to  guard  at  the  jail  and  went  to  the  home 
of  Jeffrey  Smith,  22,  with  two  other  men 
to  collect  $70,000  in  drug  debts. 

Kentucky:  On  September  15,  2007, 
Timothy  Short,  29,  a guard  at  the  Ken- 
tucky State  Penitentiary  was  arrested  after 
his  co-workers  saw  him  give  marijuana  to 
a prisoner. 

Maryland:  On  January  12, 2007,  Leon 
Alexander,  21,  a guard  at  the  Cecil  County 
Detention  Center  was  fined  $1,500  and 
sentenced  to  two  years  probation  for 
sexually  assaulting  a female  prisoners 
three  times. 

Michigan:  On  January  13,  2007, 
Pamela  Grooters,  40,  a federal  probation 
employee  and  employee  of  the  Federal 
Public  Defenders  office  in  Grand  Rap- 
ids, was  arrested  and  charged  with  using 
her  access  to  government  computers  to 
steal  the  identities  of  people  which  she 
then  used  to  obtain  credit  cards  in  their 
names  and  then  get  cash  advances  and 
buy  items  luxury  items  for  herself  and 
her  husband. 

Michigan:  On  October  5,  2007, 
John  Atchison,  53,  a federal  prosecutor 
from  Florida  who  was  awaiting  trial 
on  charges  that  he  flew  to  Michigan  to 
have  sex  with  a five  year  old  girl,  com- 
mitted suicide  in  his  segregation  cell  at 
the  Federal  Correctional  Institution  in 
Milan.  He  had  previously  tried  to  hang 
himself  shortly  after  being  arrested. 
He  was  on  suicide  watch  at  the  time  of 
his  death.  His  arrest  was  the  result  of  a 
sting  operation  by  the  Macomb  County 


Sheriff’s  office  and  the  FBI  where  police 
posed  as  the  mother  of  a five  year  old 
girl  seeking  men  to  have  sex  with  the 
“daughter,”  who  did  not  exist. 

Mozambique:  On  September  16, 
2007,  five  policemen  were  suspended  for 
bringing  prostitutes  into  the  Maputo 
prison  to  have  sex  with  the  prisoners. 
Twelve  prostitutes  arrested  inside  the 
prison  were  later  released  because  pros- 
titution is  not  a crime  in  Mozambique. 
Prostitutes  said  they  were  picked  up  by 
prison  vehicles  and  taken  to  the  prison 
where  they  would  have  sex  with  prison- 
ers who  paid  them  about  $20  US,  two  or 
three  times  their  going  rate.  They  claimed 
to  have  paid  the  police  and  prison  guards 
nothing,  assuming  the  prisoners  made 
those  arrangements.  Apparently  the 
practice  had  been  going  on  for  years  but 
was  exposed  after  a quarrel  among  the 
police  and  guards  over  the  bribes  they 
were  paid. 

Nevada:  On  October  3,  2007,  Irvin 
Blake,  a lieutenant  at  the  Southern  Ne- 
vada Corrections  Center  in  Jean  was 
arrested  and  charged  with  attempting  to 
bribe  an  unidentified  prisoner  to  beat  up 
a prison  sergeant  who  had  reported  un- 
specified misconduct  by  Blake  for  which 
he  was  being  demoted.  After  the  sergeant 
was  beaten  up,  Blake  planned  to  place  il- 
legal drugs  in  the  sergeant’s  car  and  report 
them  to  police. 

New  Jersey:  In  September,  2007,  the 
Bergen  county  jail  announced  it  had  pur- 
chased 80  laptop  computers  to  provide 
prisoners  with  access  to  West  Law  for  legal 
research  purposes. 

New  York:  On  January  10,  2007, 
Emilio  Maldonado,  29,  a guard  at  the 
Bedford  Hills  prison  for  women,  shot  and 
killed  Chris  Kenner,  36,  during  a road 
rage  incident  in  which  Kenner  and  his 
brother  Leroy  beat  him  up  through  the 
window  of  his  car.  Leroy  was  charged 
with  assault  in  the  incident.  Maldonado 
was  not  charged. 

New  York:  On  January  8,  2007, 
Cassandra  Jones,  42,  was  charged  in 
Washington  county  Supreme  Court  with 
promoting  prison  contraband  for  having 
2.5  grams  of  heroin,  unidentified  pills 
and  a surgical  scalpel  concealed  inside  a 
tampon  inserted  in  her  vagina  which  she 
attempted  to  smuggle  in  to  her  husband,  a 
prisoner  at  the  Great  Meadow  Correction- 
al Facility.  Jones  is  a third  grade  school 
teacher  in  Rocky  Hill,  Connecticut. 
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New  York:  On  October  3, 2007,  Mar- 
cy  Brodhead,  30,  a guard  at  the  Downstate 
Correctional  Facility  was  charged  with 
third  degree  rape  and  promoting  prison 
contraband  for  sexually  assaulting  a male 
prisoner  in  his  cell  on  two  occasions  and 
providing  him  with  marijuana.  The  un- 
identified prisoner  reported  the  assaults  to 
the  Department  of  Correctional  Services 
inspector  general. 

Ohio:  On  September  24,  2007,  Ed- 
ward Drane,  43,  a guard  at  the  Lucas 
County  jail,  was  fired  after  being  arrested 
for  accepting  a $100  bribe  from  an  under- 
cover policeman  to  deliver  marijuana  and 
tobacco  to  a prisoner  in  the  jail. 

Pennsylvania:  In  September,  2007, 
Tony  Strong,  46;  Ronald  Smith,  51;  Sheri 
Allen,  38;  and  Allen  Littles,  37,  guards 
at  the  state  prison  in  Graterford  were 
arrested  and  charged  in  federal  court 
with  smuggling  drugs  and  cell  phones  to 
prisoners  at  the  facility. 

Pennsylvania:  On  September  28, 2007, 
Chad  Dickson,  a prisoner  at  SCI-Cresson 
was  sentenced  to  3-6  years  in  prison  after 
pleading  guilty  to  making  false  checks 
using  prison  typewriters  which  were  then 
cashed  by  people  outside  the  prison. 
Prosecutors  claim  Dickson’s  plot  netted 
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$30,000  and  he  was  ordered  to  repay 
$10,000  in  restitution. 

South  Carolina:  On  January  5,  2007, 
Paul  Williams  Jr.,  37,  a guard  at  the  Broad 
River  Correctional  Institution  was  ar- 
rested on  charges  he  raped  a woman  three 
times  at  a home  in  Columbia. 

Texas:  On  September  21,  2007,  Matt 
Baker,  36,  a Baptist  preacher  employed  as 
a chaplain  at  the  Waco  Center  for  Youth,  a 
juvenile  prison,  was  arrested  and  charged 
with  drugging  and  suffocating  his  wife 
Kari  and  attempting  to  make  it  appear 
to  be  a suicide. 

Vietnam:  On  September  21, 2007,  the 
government  announced  it  would  release 
10,000  prisoners  in  an  amnesty  t mark 
National  Holiday  and  to  “reaffirm  the 
humanitarian  policy  of  the  Communist 
Party  and  the  Vietnamese  state  for  pris- 
oners who  have  truly  repented  of  their 
crimes,”  said  Pham  Due  Chan,  Chief  of 
Jails  Administration  Department  at  the 
Public  Security  Ministry. 

Washington:  On  November  8,  2006, 
Daniel  Jay  Perez,  20,  was  charged  in 
Snohomish  county  superior  court  with 
second  degree  murder  for  strangling  his 
cellmate,  Cory  Garzina  to  death  in  their 
cell  at  the  Washington  State  Reformatory 


in  Monroe. 

Washington:  On  September  28, 2007, 
Roger  Nordling,  54,  escaped  from  the 
Geiger  Corrections  Center  where  he  was 
awaiting  trial  on  assault,  gun  and  drug 
charges.  He  escaped  during  a break  from 
Bible  Study  classes  by  climbing  to  the  roof 
of  the  chapel  and  leaping  over  a barbed 
wire  fence. 

Wisconsin:  In  late  September,  2007, 
Dustin  Schultz,  20,  a guard  at  the  Tay- 
cheedah  Correctional  Institution,  pleaded 
no  contest  to  second  degree  sexual  assault 
of  an  inmate  charges. 
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Your  ad  placed  worldwide  on 
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Send  200  word  ad,  photo  and  $25.00  check  or  money  order  to: 
lnmate-Connection.com 
P.O.  Box  83897 
Los  Angeles,  CA  90083 

We  will  return  your  photo  along  with  a copy  of  your  web  page. 
lnmate-Connection.com  is  a legitimate  service  registered  in 
the  State  of  California.  Price  doubled  for  all  extras. 

Send  self-addressed  stamped  envelope  for  all  inquiries. 
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Connecticut  Strip  Search  Suit  Settles 
For  $2.5  Million 


Prisoner  needs  help  selling  handmade 
cards,  portraits,  poems,  etc. 

Write  to  Thomas  J.  Peterson  #175273, 
4713  W.  M-61  Standish,  MI  48658 


Love  is  a Wonderful  Thing! 

Express  your  love  with  quality 
gifts  of  a affection  sent  directly 
to  your  loved  ones. 
Mention  this  ad  to  receive 
our  catalog  Free  of  charge! 
Gifts  of  Love,  PO  Box  24-5636 
Pembroke  Pines,  Florida  33024 


Extended  Legal  Research 

Let  us  do  your  research,  typing, 
writing.  For  info  send  SASE  to 
P.O.  Box  398822,  Dallas,  TX  75339 
or  call  (214)694-4412. 


Animated  Movie  Producer  Seeks: 

writers,  artists,  directors,  voice  actors, 
singers,  rappers,  comedians,  lyrcists,  and 
others  for  movie  project.  Send  serious 
replies  to: 

Atlantis  Saunders 
887  Utica  Ave  (Box  #20) 
Brooklyn,  NY  11203 


SOBER  LIVING  NETWORK 

Quality  Sober  Living  Referals 
www.soberhousing.net 
Referral  Hotline  1-800-799-2084 
There  are  Sober  Living  Coalitions 
in  five  Southern  California  Counties 
that  inspect  their  260  member  houses 
annually. 


Prison  Poetry  Contest! 

First  Prize:  $250.00 
Second:  $100.00  and  Third:  $75.00 
For  Rules  and  more  information  Contact: 
Shot  Caller  Press,  LLC 
8316  N.  Lombard  #317 
Portland,  Oregon  97203 
ShotCallerPress.com/poetrycontest 


FIND  A PEN  PAL  TODAY! 

Post  your  ad  & photo  for  $ 1 0/Y ear. 
For  an  application,  visit 
WRITETOINMATES.COM 
or  send  SASE  to: 
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Springfield  OR  97478 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


The  State  of  Connecticut  will 
pay  $2.5  million  to  settle  a class 
action  lawsuit  that  alleged  the  state  main- 
tained an  unconstitutional  practice  of 
strip  searching  all  incoming  prisoners  at 
the  New  Haven  Community  Correction 
Center  (NHCCC). 

Plaintiff  Charles  Campbell  claimed 
that  he  was  strip  searched  at  the  jail  on 
December  13, 2000,  after  ajudge  ordered 
him  held  on  a civil  charge  of  not  paying 
family  support.  Plaintiffs  Horace  Dodd, 
Sr.  and  Lorenzo  Foreman  made  similar 
claims  regarding  illegal  strip  searches 
conducted  at  NHCCC  following  their 
arrests  in  1988  and  1989  on  civil  charges 
of  not  paying  child  support. 

In  their  lawsuit,  filed  in  the  U.  S.  District 
Court  for  the  District  of  Connecticut  on 
January  1 2, 200 1 , the  named  plaintiffs  alleged 
their  was  no  justification  for  strip  searching 
them  since  they  were  arrested  on  civil  rather 
than  criminal  charges  and  there  was  no  in- 
dividualized, reasonable  suspicion  that  they 
possessed  weapons  or  contraband. 


Following  discovery  the  state  agreed 
to  settle.  Under  the  agreement,  the  Court 
will  certify  a class  of  all  males  who  were 
strip-searched  at  the  jail  between  January 
12,  1998  and  January  12,  2001,  following 
an  arrest  on  civil  contempt  charges  or 
for  any  qualifying  non-violent,  non-drug 
related  misdemeanor  offense. 

The  three  named  plaintiffs  will  receive 
$20,000  each  from  the  $2.5  million  settle- 
ment fund.  The  remainder  of  the  fund 
will  be  distributed  among  eligible  class 
members  after  deducting  attorneys’  fees 
and  costs. 

The  Court  was  expected  to  finalize 
the  agreement  in  August  2007.  The  settle- 
ment will  still  require  approval  by  the  state 
legislature,  however. 

Attorneys  Gregory  A.  Belzley  of  the 
Louisville,  Kentucky  law  firm  Dinsmore 
& Shohl,  and  Anthony  A.  Wallace  of  the 
New  Haven,  Connecticut,  firm  Wallace 
& O’Neil  represented  the  plaintiffs.  See: 
Foreman  v.  State  of  Connecticut,  USDC  D 
CT,  Case  No.  3:01CV0061  (WIG).  FJ 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries.  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

; 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
' (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

■ Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
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; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  j; 

: Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  ! 
; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  I 

; of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
j entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi- 

; ness  and  computer  terms.  1033  |__| j; 



Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LN 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must  P 
reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal  P 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  LN 

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  P 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  LN 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  L_l 


All  books  are  softcover  except  Prison  Madness 


Prison  Legal  News 


45 


November  2007 


Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perfonn  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  — 

punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paid  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  I- 
a lawyer’s  qualifications,  and  much  more.  1015  [__1 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  |__1 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  [__1 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 


Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 


November  2007 


46 


Prison  Legal  News 


The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  TO  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background.  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  law,  study  your  rights,  deter- 
mine your  legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners. 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions,  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  law  decisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL: 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  *168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  "wowi”  - h.b.s.,  fci  otowlle,  ny 

"From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters.  In  short,  I'm  impressed. " - J.R.,  FCI  Pekin,  III 

“I  think  it's  a great  book  which  will  be  extremely  useful  to  prisoners... 
Washington  currently  plans  to  eliminate  its  prison  law  libraries,  which 
means  books  like  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights. " - p.w..  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS $49.95 

NON-PRISONERS  $64.95 


Name Reg.  # 

Facility 

Address 

City  State  Zip 

O Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  O Visa  (j)  Mastercard 


plus  $5.00  shipping  & handling.  Credit  card#  

Please  allow  3-4  weeks  for  delivery. 

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC.,  413-B  19th  Street,#168  Lynden,  WA  98264  • 1-800-557-8868 


Prison  Legal  News 


47 


November  2007 


CLN  WILL  BUY  YOUR  STAMPS 

CONVERT  YOUR  POSTAGE  STAMPS  INTO  CASH 

Upon  receipt  of  your  stamps,  we  immediately  (within  48  hours)  send  a money  order  - 
as  you  direct  - for  your  Trust  Account,  or  to  a family  member  or  friend,  to  an 
outside  account,  or  to  order  a package  to  be  sent  in. 


WE  HAVE  RAISED  OUR  REIMBURSEMENT  RATES 


65%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  41 -cent  stamps 

60%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  39-cent  stamps 

55%  of  FACE  VALUE 

For  all  denominations  of  new  individual  stamps,  strips,  partial  books  or  sheets,  or  USPS  stamped  envelopes 

We  accept  unlimited  amounts  of  stamps.  Reimbursement  rates  include  our  cost  of  the  money  order  and  postage. 

PLEASE:  Give  us  the  complete  name  and  address  where  you  want  your  funds  sent. 

Provide  any  special  instructions  or  forms  that  your  system  may  require. 

DO  NOT  send  used,  torn  or  damaged  stamps. 

DO  NOT  apply  tape  of  any  kind  to  the  stamps. 

DO  NOT  send  stamps  with  a face  value  of  less  than  10  cents  each. 

DO  NOT  request  money  orders  for  less  than  $10.00  each. 

CLN,  P.O.  BOX  687,  WALNUT,  CA  91788 

CLN  (CALIFORNIA  LIFER  NEWSLETTER)  is  an  established,  reputable  entity  that  provides  services  to  prisoners  in  all  state  and  federal  jurisdictions.  You  may  write  for  details  about 
subscriptions  and  the  paralegal  services  we  provide.  We  don't  rip  you  off  like  some  stamp  services  we’ve  heard  about;  we  don't  know  of  a single  dissatisfied  customer.  Purchasing 
stamps  at  these  rates  helps  to  defray  the  cost  of  publishing  and  distributing  our  Newsletter,  CLN,  and  to  underwrite  expenses  in  litigating  prisoner  suits. 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify  PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issues  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew  at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress!  PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  11/2007  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please  renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 

Prison  Legal  News 

2400  NW  80th  Street  #148 
Seattle,  WA  98117 

Change  Service  Requested 


Non-Profit  Org. 
U.S.  Postage 
PAID 

Portland  OR 
Permit  No.  3142 


PRISON 


Legal  News 


VOL.  18  No.  12 

ISSN  1075-7678 


Dedicated  to  Protecting  Human  Rights  December  2007 


Pennsylvania  County  Jail  System  Overcrowded,  Under-Regulated 

by  David  M.  Rentier 


Almost  everyone  with  experience 
on  the  incarceration  side  of 
America’s  criminal  justice  system  will  tell 
you  they  would  rather  do  time  in  prison 
than  in  a jail.  The  primary  reason  is  that 
the  overall  conditions  of  confinement  are 
better  and  less  restrictive  in  prisons.  The 
transient  nature  of  a jail  population  makes 
it  difficult  for  prisoners  to  improve  condi- 
tions through  legal  challenges,  as  they  are 
often  released  or  transferred  elsewhere 
before  they  can  act;  also,  jails  do  not  have 
the  programs  and  resources  available  at 
prisons,  which  are  designed  for  a longer- 
term  sentenced  population. 

Most  non  prisoners  have  no  concern 
for  conditions  in  prisons  or  jails,  assum- 
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ing  they  will  never  be  subjected  to  them. 
“I  just  did  not  care  at  all  about  what  it 
was  like.  But  when  I went  to  prison,  my 
whole  view  of  prison  and  people  in  prison 
changed,”  said  Joe  Kramer,  who  served 
almost  four  months  in  Pennsylvania’s 
Dauphin  County  Jail  for  assault  and 
violating  probation  on  a marijuana  pos- 
session charge.  “I  still  think  about  it  to 
this  day.  I’ve  had  nightmares,  and  waking 
up  in  the  middle  of  the  night,”  he  stated. 
The  experience  of  incarceration  in  our 
nation’s  penal  system  can  change  hearts 
and  minds. 

Many  of  Pennsylvania’s  county  jails 
are  also  called  county  prisons,  as  a sen- 
tence of  two  years  or  less,  and  sometimes 
up  to  five  years,  results  in  serving  time  at  a 
county  facility  rather  than  a state  prison. 
On  any  given  day  more  than  30,000  people 
are  held  in  county  prisons  or  jails  in  Penn- 
sylvania; annually,  over  100,000  people 
pass  through  such  facilities. 

When  prisoners  are  sent  to  the  state 
prison  system  they  can  expect  the  same 
conditions  and  rules  to  prevail.  While  there 
may  be  variances,  they  are  nothing  like 
those  encountered  in  county  jails.  In  Penn- 
sylvania, location  is  everything.  Depending 
upon  where  the  crime  was  committed  ar- 
restees can  land  in  a dilapidated  jail  built 
in  the  1850’s,  or  in  a newly-constructed 
state-of-the-art  facility. 

Joe  Kramer  claimed  that  while  he  was 
held  in  the  Dauphin  County  Jail  he  was 
assaulted  by  guards,  had  to  eat  meals  two 
feet  from  the  cell’s  toilet,  and  witnessed 
“pathetic”  medical  care.  His  experience 
was  only  unique  in  that  it  was  not  an  egre- 
gious case  that  merited  media  attention,  as 
he  was  merely  a background  interviewee 


for  a news  report.  Kramer’s  experience, 
in  fact,  was  fairly  typical.  Other  prisoners 
have  endured  far  worse. 

State  officials  inspect  county  jails  for 
compliance  with  standards  set  forth  under 
Title  37,  Chapter  95  of  the  Pennsylvania 
Code.  The  counties  hate  such  annual 
inspections.  In  August  2005,  the  County 
Commissioners  Association  passed  a reso- 
lution asking  for  an  entity  other  than  the 
state  to  inspect  the  county  facilities.  The 
resolution  stated  that  relations  between 
inspectors  and  “many”  of  the  county  jails 
were  adversarial. 

“We  tend  to  shoot  the  messenger,” 
said  Tom  Schlager,  a Pennsylvania  De- 
partment of  Corrections  inspector  who 
was  previously  warden  at  three  county 
prisons.  “Sometimes  when  we  hear  what 
the  realities  are,  we  don’t  like  it.” 

Part  of  the  adversarial  relationship 
may  result  from  inspectors  seeing  the 
same  uncorrected  violations  at  jails  year 
after  year.  While  the  state  conducts  in- 
spections, it  has  no  enforcement  ability; 
it  merely  inspects  and  issues  a report  to 
the  county. 

The  only  current  enforcement  mecha- 
nisms are  through  the  mainstream  media 
and  prisoner  litigation,  which  is  aided  by 
the  inspections.  “If  you  have  an  inspection 
report  that  continues  to  show  that  you’re 
not  complying,  or  you’re  not  making  any 
effort  to  correct  those  issues,  absolutely 
it  would  be  fuel  for  litigation,”  said  Julio 
M.  Algarin,  warden  of  the  Montgomery 
County  Correctional  Facility. 

While  conditions  at  Pennsylvania’s 
county  jails  vary  wildly,  one  thing  is 
consistent  among  such  facilities:  Over- 
crowding. And  when  overcrowding  is 
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combined  with  the  fiscal  pinch  on  the 
county  purse  caused  by  rising  jail  costs, 
a host  of  serious  problems  and  deficien- 
cies arise. 

Pack  ‘em  In  or  Ship  ‘em  Out 

On  average,  Pennsylvania’s  67  coun- 
ties spend  about  9 percent  of  their  budgets 
on  jail  expenses;  only  two  do  not  exceed 
their  jail’s  design  capacity  or  send  prison- 
ers to  other  facilities  to  be  housed.  Those 
two  counties,  Armstrong  and  McKean, 
are  extremely  small  rural  areas  that  main- 
tain 131-  and  69-bed  jails,  respectively. 
This  is  reflective  of  low  crime  due  to  low 
population  levels  in  such  rural  locations. 

The  other  65  counties,  including  some 
rural  ones,  face  serious  jail  overcrowding 
problems.  The  counties  handle  overcrowd- 
ing in  one  of  two  ways:  They  either  erect 
beds  in  the  jail’s  day  room  area  to  expand 
available  bedspace,  or  they  pay  to  transfer 
prisoners  to  other  facilities.  The  latter 
alternative  costs,  on  average,  $65  per 
prisoner  per  day. 

Several  counties  have  attempted  to 
build  themselves  out  of  the  jail  overcrowd- 
ing problem  - they  either  add  on  to  their 
existing  jail  or  build  a new  one.  Usually, 
such  projects  result  in  the  county  issuing 
long-term  bonds,  or  financing  the  debt 
on  the  market. 

Northampton  County  found  its  662- 
bed  jail  to  be  insufficient.  The  county 
developed  a four-phase  expansion  plan 
that  would  increase  available  jail  bed- 
space  to  a capacity  of  1,400-1,600.  The 
construction  cost?  $65,000  per  bed.  In 
early  2006  the  first  phase  of  the  project 
increased  the  number  of  beds  to  819  at 
a cost  of  $23  million.  By  February  2007 
the  jail  was  full,  and  the  county  began 
sending  its  overflow  prisoner  population 
to  other  counties. 

Now  Northampton  County  officials 
are  trying  to  determine  how  to  finance  the 
$38  million  cost  of  the  second  phase  of 
the  expansion  plan.  As  for  rolling  the  dice 
to  build  more  jail  beds  that  are  quickly 
filled,  Northampton  County  Executive 
John  Stofifa  said,  “It’s  frightful  when  you 
look  at  the  cost.” 

Butler  County  officials  are  in  the  pro- 
cess of  developing  a new  512-bed  jail  with 
a $30  million  price  tag.  It  was  anticipated 
to  open  by  October  2007,  but  delays  in 
steel  delivery  and  cost  overruns  related  to 
building  the  facility  in  a crowded  urban 


area  have  set  that  date  back,  possibly  to 
April  2008.  The  delays  and  overruns  have 
caused  the  county  and  its  contractor  to 
sue  each  other. 

An  evaluation  of  the  Somerset  Coun- 
ty Jail  released  in  July  2007  found  extreme 
overcrowding  and  management  problems. 
The  Institute  for  Law  and  Policy  Planning, 
which  conducted  the  evaluation,  recom- 
mended moving  some  minimum  security 
prisoners  into  work  release  or  electronic 
monitoring  programs. 

Among  Butler,  Mercer,  Beaver  and 
Armstrong  counties,  local  officials  have 
sought  bonds  totaling  $102  million  to 
build  more  jail  space.  Mercer  County 
increased  its  jail  space  by  150  percent, 
but  nine  months  later  found  itself  at  full 
capacity  again.  Over  the  past  decade 
Pennsylvania  counties  have  spent  $1  bil- 
lion to  renovate  or  expand  their  jails  or 
construct  new  ones. 

“You  build  another  cell,  and  it  will 
be  full,”  stated  Terry  L.  Davis,  director 
of  Dauphin  County’s  adult  probation 
and  parole  services.  The  cost  of  adding 
jail  beds  doesn’t  end  there.  Once  built,  the 
counties  have  other  expenses  to  consider, 
such  as  personnel,  programs  and  other 
operational  costs. 

State  guidelines  require  one  guard 
for  every  15  prisoners.  Thus,  with  an 
increasing  jail  population  comes  a con- 
comitant need  to  hire  additional  guards, 
which  results  in  higher  staff  expenses.  In 
October  2007  it  was  reported  that  the 
Northampton  County  Jail’s  staffing  costs 
had  risen  due  to  the  need  for  guards  to 
patrol  areas  not  usually  used  for  housing 
prisoners,  including  two  hallways  and  the 
gymnasium,  where  bunk  beds  had  been 
installed  to  accommodate  the  population 
overflow. 

Counties  have  been  reluctant  to  ex- 
pend funds  to  hire  more  jail  employees.  At 
the  Philadelphia  Industrial  Correctional 
Center,  guard  Debra  Minnick  said  she 
keeps  watch  over  100  prisoners.  When 
a guard  in  another  wing  steps  away  for 
some  reason,  she  must  then  oversee  200 
prisoners. 

The  staff  shortage  creates  a vicious 
cycle  of  increased  stress  that  results  in 
guards  calling  in  sick.  With  jails  already 
understaffed,  such  absences  lead  to  forced 
overtime,  which  not  only  makes  work  even 
more  stressful  for  guards  but  also  leads  to 
higher  employment  costs.  In  Allegheny 
County  alone,  overtime  for  jail  staff  was 
$2.1  million  in  2004.  By  2005  those  costs 
had  increased  to  $3  million. 


Prison  Legal  News 


3 


December  2007 


Pennsylvania  Jails  (cont.) 


They  say  that  pressure  can  burst  a 
pipe.  The  pressure  of  overcrowding  and 
staff  shortages  in  Pennsylvania  jails  re- 
sults in  stress  that  translates  to  violence 
being  perpetrated  by  both  prisoners  and 
guards. 

Cycle  of  Violence 

“We  open  24  cell  doors,  and  48  in- 
mates come  out.  If  they  want  to  be  orderly, 
they  will  walk  to  their  tables  to  wait  for 
the  chow  line,”  said  former  Lancaster 
County  prison  guard  Kerry  Vogt.  “The 
only  reason  they  are  orderly  is  because 
they  allow  it.” 

On  March  3, 2005,  a group  of  prison- 
ers at  the  Chester  County  Prison  became 
upset  over  mistreatment  of  another  pris- 
oner. For  over  two  hours  they  refused  to 
return  to  their  cells.  Wearing  improvised 
body  armor,  and  with  at  least  one  having 
what  appeared  to  be  a sharpened  weapon 
wrapped  in  a bandage,  the  prisoners  read- 
ied for  a confrontation. 

To  make  it  harder  for  the  guards, 
the  prisoners  flooded  the  cellblock  and 
squirted  baby  oil  on  the  floor.  But  their 
resolve  evaporated  when  guards  charged 
in  firing  flash  bangs  and  rubber  pellets; 
the  prisoners’  only  response  was  to  throw 
food,  trays  and  debris  before  retreating  to 
their  cells.  No  one  was  injured. 

The  Chester  County  jail  uprising  was 
a rare  display  of  prisoners  united  against 
abuse.  Martin  Luther  King,  Jr.  once  fa- 
mously said  that  an  injustice  anywhere 
is  a threat  to  justice  everywhere.  That 
lesson  was  vividly  displayed  when  the 
world  learned  of  the  Abu  Ghraib  prison 
torture  scandal  in  April  2004,  which  put 
America’s  brand  of  prisoner  mistreatment 
on  front  pages  around  the  globe. 
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The  lead  perpetrator  in  that  scandal, 
Army  Reserve  Spc.  Charles  A.  Graner, 
Jr.,  was  formerly  employed  as  a guard 
at  Pennsylvania’s  Fayette  County  Prison 
and  at  SCI  Greene,  a state  prison,  where 
he  had  been  accused  of  abuse.  Prisoners 
at  Abu  Ghraib  were  beaten,  threatened 
with  electric  shocks  and  subjected  to  acts 
of  sexual  humiliation.  Americans  retorted 
that  “that  doesn’t  happen  in  our  prisons.” 
Actually,  yes  it  does.  In  fact,  the  brutal- 
ity imposed  upon  Iraqi  prisoners  at  Abu 
Ghraib  was  the  same  as  that  imposed  in 
prisons  and  jails  here  at  home. 

Mifflin  County  jail  prisoner  Dustin 
Zimmerman,  19,  learned  that  lesson  the 
hard  way  when  he  annoyed  guards  by 
kicking  his  cell  door.  The  guards  took 
violent  action.  “Once  the  inmate  had 
been  removed  from  his  cell,  he  was  placed 
in  a restraint  chair,”  according  to  a state 
police  report  about  the  September  11, 
2005  incident.  “At  this  point,  the  inmate 
was  allegedly  shocked  with  an  electronic 
body  immobilizing  device  without  provo- 
cation.” 

Mifflin  County  jail  warden  Bernie 
Zook  said  the  guard  who  did  the  shock- 
ing, Brian  E.  Taylor,  had  been  trained 
better  than  that.  Upon  firing  Taylor,  who 
was  later  charged  with  official  oppres- 
sion and  disorderly  conduct,  Zook  said, 
“It  was  poor  judgment  on  his  part.”  For 
their  part,  the  guards  could  have  decided 
that  Zimmerman  was  exercising  poor 
judgment  when  he  kicked  his  cell  door, 
meriting  a discussion  about  why  he  was 
engaging  in  such  behavior  instead  of  forc- 
ibly removing,  restraining  and  needlessly 
shocking  him. 

Reminiscent  of  the  sexual  humiliation 
at  Abu  Ghraib,  two  women  arrested  in 
Philadelphia  on  suspicion  of  drug  pos- 
session were  ordered  by  police  officer 
Norberto  Cappas  to  put  on  a “sex  show” 
for  him.  The  women  were  forced  to  kiss, 
touch  each  other  and  expose  their  breasts 
in  their  jail  cell  for  Cappas’  enjoyment. 
One  of  the  women  has  since  filed  a lawsuit, 
and  the  city’s  lawyers  have  admitted  that 
she  never  should  have  been  detained  in  the 
first  place.  Cappas  was  found  guilty  in  an 
administrative  hearing  of  lying  during  an 
investigation  and  conduct  unbecoming  an 
officer,  and  was  fired  in  June  2007. 

State  policies  require  each  countyjail 
to  report  major  incidents  within  48  hours. 
Between  2004  and  2006,  Pennsylvania 
county  officials  reported  584  incidents 
of  physical  assaults  by  prisoners  on  staff. 
They  reported  no  incidents  of  guards  at- 
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tacking  prisoners.  However,  that  does  not 
mean  such  incidents  don’t  occur. 

No  one  is  really  surprised  when 
prisoners  assault  other  prisoners  or  staff, 
since  prisoners,  by  their  very  status,  have 
engaged  in  anti-social  behavior  that  re- 
quired their  removal  from  society.  But 
when  a guard  brutalizes  a prisoner  differ- 
ent questions  arise  - and  the  answers  to 
those  questions  may  vary.  For  example, 
the  guard  could  be  inexperienced  or 
poorly  trained.  While  employed  as  a guard 
at  Lancaster  County,  Kerry  Vogt  said  he 
kept  a list  of  other  guards  who  came  and 
went.  “There  were  well  over  a hundred,” 
he  noted. 

Vogt  reasoned  the  high  turnover  rate 
was  attributed  to  unsafe  working  condi- 
tions. “Feces  are  thrown  at  guards  all  the 
time,”  he  said.  “If  [the  prisoners]  don’t 
want  to  [be  cooperative],  the  guards  are 
outnumbered,  and  there  is  no  way  to  stop 
them.” 

Yet  guards,  who  are  corrections 
professionals,  are  supposed  to  act  in  a 
humane  manner  when  dealing  with  unruly 
prisoners.  After  all,  that  is  not  only  their 
job  but  also  demonstrates  to  prisoners 
how  rational  people  deal  with  adversity 
in  a peaceful  manner,  which  entails  com- 
munication before  physical  confrontation. 
Inexperience  may  play  a role  in  some  abu- 
sive treatment  by  jail  staff;  however,  such 
abuse  is  more  often  inflicted  by  vengeful, 
sadistic  guards  who  wield  power  over 
vulnerable  people. 

In  April  2006,  the  Luzerne  County 
Prison  Board  fired  Capt.  John  “Vito” 
Corridoni,  an  18-year  veteran.  Corridoni 
had  ordered  guards  to  remove  prisoner 
Jahkel  Lamar  from  a special  housing 
unit  cell  and  place  him  in  a chair  while 
handcuffed  behind  his  back.  Corridoni 
then  repeatedly  slapped  Lamar,  whose 
complaints  of  abuse  were  confirmed  by 
12  other  guards.  Corridoni  was  also  ac- 
cused of  giving  preferential  treatment, 
including  pizzas  and  phone  access,  to  a 
prisoner  who  was  an  alleged  mob  associ- 
ate, and  was  further  accused  of  ordering 
guards  to  force  a handcuffed  jail  prisoner 
to  lie  face  down  in  dirty  shower  and  toilet 
overflow  water. 

As  of  June  2007,  Dauphin  County 
Prison  officials  were  investigating  eight 
allegations  of  guard-on-prisoner  assaults, 
which  ranged  from  punches  and  kicks  to 
verbal  abuse  and  humiliation.  The  acts 
of  abuse  shared  common  traits:  They  oc- 
curred at  night,  away  from  video  cameras, 
and  were  not  preceded  by  violence  from 
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the  victimized  prisoners.  “I  am  concerned 
about  the  number  of  allegations  at  this 
point  of  the  year,  and  we  will  investigate 
every  claim,”  stated  District  Attorney 
Edward  Marsico. 

Dauphin  County  prison  guard  Daniel 
C.  Hosier  was  arrested  in  July  2007  and 
charged  with  assaulting  several  prisoners. 
Video  surveillance  footage  showed  Hosier 
striking  prisoner  Lisa  M.  Adams’  head 
against  a metal  door  frame;  he  was  also  ac- 
cused of  beating  a handcuffed  prisoner. 

On  July  2,  2007,  the  Westmoreland 
County  Prison  Board  fired  guard  Scott 
Rogers,  38,  a 10-year  veteran.  Rogers’ 
dismissal  was  the  result  of  his  making 
prisoners  walk  and  bark  like  dogs,  sing 
nursery  rhymes  and  recite  the  alphabet, 
and  kneel  in  uncomfortable  positions 
with  their  foreheads  pressed  against  the 
wall  and  their  hands  behind  their  heads. 
He  was  charged  with  three  counts  of  of- 
ficial oppression  and  released  on  $50,000 
bond. 

On  September  5, 2007,  Westmoreland 
County  Judge  Richard  McCormick,  Jr. 
noticed  that  prisoner  Shawn  Crider  had 
black  eyes  and  “visibly  fresh  bruises” 
on  his  face.  Upon  questioning,  Crider 
stated  he  was  beaten  by  three  guards 
while  handcuffed  in  the  jail’s  booking 
area.  The  district  attorney’s  office  later 
decided  that  Crider’s  injuries  were  due  to 
a fall,  based  largely  on  statements  from 
the  accused  jail  employees,  and  declined 
to  press  charges. 

Not  all  guards  are  overtly  violent 


when  confronted  with  unruly  prisoners. 
Instead,  they  ensure  that  “prisoner  jus- 
tice” takes  place.  On  March  17,  2007,  two 
Chester  County  guards,  John  Hampton, 
26,  and  Charles  Goodman,  34,  opened  the 
cell  door  of  prisoner  Mario  Banegas  and 
allowed  another  prisoner,  Christopher  S. 
Gilchrist,  into  the  cell.  The  beating  that 
Gilchrist  inflicted  on  Banegas  resulted  in 
a broken  rib  and  eight  stitches  for  head 
injuries;  Banegas  was  beaten  unconscious. 
The  reason  for  the  retaliatory  attack? 
Banegas  had  been  written  up  several 
times  for  throwing  feces  at  staff  and  other 
prisoners. 

After  charging  Hampton  and  Good- 
man with  aggravated  assault  and  criminal 
conspiracy,  District  Attorney  Joseph  W. 
Carrol  stated,  “I  can  appreciate  some  of 
the  frustration  the  officers  felt,  but  as  a 
society,  we  cannot  tolerate  the  mistreat- 
ment of  inmates.”  According  to  witnesses, 
Hampton  laughed  while  Banegas  was  be- 
ing beaten;  both  Hampton  and  Goodman 
later  wrote  a false  incident  report  stating 
Banegas  had  hurt  himself  by  banging  his 
head  on  the  cell  door. 

In  February  2007,  Beaver  County 
Jail  warden  William  Schouppe  said  his 
nightshift  guards  “would  rather  slit  your 
throat  than  look  at  you.  These  people  are 
easily  worse  than  the  inmates.”  Schouppe 
was  himself  suspended  the  following 
month  for  poor  management  after  an 
investigation  into  drug  smuggling,  sexual 
misconduct  and  excessive  use  of  force  at 
the  jail. 
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Pennsylvania  Jails  (cont.) 


Guards  Emulate  Prisoners 

Investigations,  arrests,  suspensions 
and  firings  of  numerous  Pennsylvania 
jail  employees  prove  a claim  that  is  often 
made  by  prisoner  advocates:  Prisoners 
are  no  different  than  most  people  except 
they’ve  been  caught  while  others,  who  may 
be  just  as  guilty  of  criminal  acts,  haven’t. 
Put  more  succinctly,  there  is  a thin  line 
between  the  keepers  and  the  kept. 

In  April  2004,  Northumberland 
County  officials  rounded  up  seven  guards 
suspected  of  smuggling  contraband 
money,  drugs  and  communication  devices 
into  the  county’s  prison.  Charges  were 
dropped  against  one  guard  and  another 
was  acquitted  at  trial.  The  other  five  re- 
ceived probated  sentences  and  fines;  one 
of  the  guards,  Kazimir  Grohowski,  was 
granted  a new  trial  in  August  2007. 

Somerset  County  jail  guard  Jeremy 
Lensbouer,  30,  went  from  enforcing  justice 
to  receiving  it  when  he  was  charged  with 
conspiracy,  possession  of  a controlled 
substance,  possession  of  a controlled  sub- 
stance with  intent  to  deliver,  and  providing 
contraband  to  a prisoner.  The  controlled 
substance  that  Lensbouer  tried  to  deliver 
was  heroin.  He  pleaded  guilty  and  was 
sentenced  on  May  8,  2007  to  serve  2 to  5 
years  in  prison 

Lensbouer  is  not  the  only  guard  who 
has  brought  heroin  into  Pennsylvania  jails. 
In  November  2005,  a jury  found  former 
Lancaster  County  prison  guard  Willie 
Freddy  Franklin  guilty  of  smuggling  12 
packets  of  heroin,  plus  cigarettes  and 
lighters,  into  the  facility.  In  January  2006, 
Franklin  also  received  a sentence  of  2 to 
5 years. 

Some  prison  employees  take  an  easier 
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route  to  make  extra  money  - rather  than 
bringing  in  contraband,  they  just  steal 
from  the  Inmate  Welfare  Account.  That  is 
exactly  what  Philadelphia  County  deputy 
warden  Joseph  J.  Glynn,  Jr.  did.  He  em- 
bezzled approximately  $14,800  by  writing 
“checks  for  his  personal  benefit  from  the 
account,”  according  to  news  reports  and 
a federal  indictment.  He  received  three 
years  probation  in  November  2006  and 
was  ordered  to  pay  restitution. 

While  the  root  of  evil  is  said  to 
be  money,  sex  gets  many  people  into 
trouble,  too  - particularly  when  personal 
relationships  develop  between  guards  and 
prisoners.  The  first  cardinal  rule  taught  to 
jail  staff  is  to  avoid  such  situations,  but 
that  becomes  difficult  when  guards  and 
prisoners  interact  in  close  quarters  on  a 
day-to-day  basis.  Not  all  such  relation- 
ships are  consensual,  however. 

Seven  guards  and  a kitchen  worker  at 
the  Monroe  County  Correctional  Facility 
were  charged  in  March  and  June  2007  with 
engaging  in  illegal  sexual  contact  with 
prisoners  or  providing  contraband  in  the 
form  of  cell  phones.  Former  guards  Dana 
Simpson  and  Roodney  Ulysse  pleaded 
no  contest  to  the  charges,  while  Yvonne 
Lockard  and  Karen  Stone  plead  guilty. 
Charges  are  still  pending  against  former 
guards  Frank  Bell,  Mark  Gutshall  and 
Richard  Chimalza.  Kitchen  worker  Misty 
Mate  pleaded  guilty  in  June  2007  to  a 
contraband  charge  and  was  sentenced  to 
one  year  probation  and  a $500  fine.  Jail 
warden  David  Keenhold  resigned  follow- 
ing the  indictments,  and  Lt.  Steve  Foster 
was  fired. 

In  a separate  incident,  former  Mon- 
roe County  prisoner  Elizabeth  Aquino 
filed  a lawsuit  alleging  that  guard  Yvonne 
Santiago  brought  her  “mind-altering” 
drugs  and  induced  her  to  engage  in  vari- 
ous lesbian  sex  acts.  The  suit  was  settled 
for  an  undisclosed  amount  in  July  2007 
after  the  court  denied  in  part  the  defen- 
dants’ motion  to  dismiss.  See:  Aquino  v. 
County  of  Monroe,  USDC  MD  PA,  Case 
No.  3:05-cv-02468-TIV-KH;  Slip  opinion, 
2007  WL  1544980  (May  24,  2007). 

In  Allegheny  County,  13  jail  guards 
were  arrested  in  a sex  scandal  in  2004  that 
involved  trading  contraband  to  prison- 
ers in  exchange  for  sexual  favors.  Seven 
guards  pleaded  guilty  or  were  convicted, 
four  were  acquitted  and  two  were  pending 
trial  as  of  earlier  this  year.  [See:  PLN,  Dec. 
2004,  p.23;  July  2007,  p. 7], 

Westmoreland  County  Prison  Lt. 
Timothy  Jones  resigned  his  position  in 
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May  2006  after  prison  officials  confiscated 
letters  he  wrote  to  a female  prisoner;  he 
reportedly  had  the  prisoner  taken  from 
her  cellblock  to  his  office  so  he  could  meet 
with  her  privately.  Also,  in  January  2006, 
a charge  of  institutional  sexual  assault 
was  brought  against  Bedford  County  jail 
guard  William  Robert  Lewis,  Jr.,  52,  who 
allegedly  forced  a prisoner  to  have  sex  with 
him  in  a bathroom.  Lewis  contended  the 
sexual  encounter  was  consensual;  he  was 
quoted  as  saying,  “I  don’t  know  what’s  go- 
ing on  - 1 was  just  trying  to  do  my  job.” 

Even  when  misconduct  charges  are 
lodged  against  jail  staff,  some  argue  the 
prisoner  has  the  greater  culpability.  This 
was  aptly  illustrated  when  charges  were 
filed  against  a prisoner  and  a guard  at 
the  Montgomery  County  Jail.  Both  were 
charged  with  bribery,  and  both  were  ben- 
eficiaries of  plea  bargains. 

The  prisoner,  Juan  Rosado,  agreed 
to  testify  that  he  had  paid  guard  Otis 
L.  Wright  to  bring  him  a cell  phone.  In 
return,  Rosado  received  a one-and-a- 
half  to  three-year  state  prison  sentence. 
Wright,  however,  was  allowed  to  plead  to 
misdemeanor  charges  of  contraband  and 
conspiracy,  and  received  just  six  years 
probation  and  100  hours  of  community 
service.  Prosecutors  said  the  sentence  dis- 
parity was  justified  because  Rosado  went 
out  of  his  way  to  “circumvent”  the  rules 
of  the  jail.  Nothing  was  said  about  the 
guard’s  greater  responsibility  to  uphold 
the  public’s  trust  and  enforce  the  law. 

Troubled  Counties 

Whenever  you  document  widespread 
problems,  there  are  some  places  that  are 
more  problematic  than  others.  The  Al- 
legheny County  Jail,  for  example,  has 
more  than  its  fair  share  of  trouble.  Then 
again,  aside  from  Philadelphia  County, 
Allegheny  County  operates  the  largest 
jail  in  Pennsylvania,  with  2,850  beds  and 
a $45  million  annual  budget. 

In  January  2006,  four  Allegheny 
County  jail  guards  and  two  former  guards 
were  among  eight  people  indicted  for 
smuggling  drugs  and  other  contraband 
into  the  facility.  The  grand  jury  present- 
ments detailed  “scenes  of  drug  dealing 
and  double-dealing,  secret  codes  and 
sexual  favors,  payoffs  and  paybacks,  in- 
trigue and  ingenuity,  all  swirling  around 
criminals  and  corrections  officers  acting  in 
concert,”  according  to  a Pittsburgh  Post- 
Gazette  article. 

The  grand  jury  found  that  from  2001 
to  2005,  tens  of  thousands  of  dollars 
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changed  hands  in  a smuggling  scheme 
that  involved  six  guards,  a jail  nurse  and 
numerous  prisoners.  The  jail  employees 
would  receive  up  to  $1,000  for  each  pack- 
age of  marijuana,  tobacco,  heroin,  ecstasy, 
cocaine  or  OxyContin  picked  up  from  an 
outside  source  and  delivered. 

One  prisoner  informant  told  the 
grand  jury  that  guard  David  Bey  was  “the 
man  to  see  if  you  could  meet  his  price,” 
but  that  he  “had  a reputation  for  either 
shorting”  the  package,  substituting  an 
inferior  grade  of  marijuana  for  what  had 
been  delivered,  or  delivering  packages 
much  later  than  promised.  Bey  pleaded 
guilty  to  a reduced  charge  and  was  placed 
on  30  days  probation  in  June  2007. 

Guard  Daniel  K.  Kovacs  was  paid 
$1,000  per  package.  Those  deliveries  con- 
tained four  ounces  of  marijuana  and  two 
ounces  of  tobacco,  plus  Kovacs  got  a free 
massage  from  the  tanning  salon  where  he 
picked  up  the  packages.  The  prisoner  who 
arranged  the  deliveries  cut  Kovacs  out  of 
the  deal  after  he  made  sexual  advances 
towards  the  prisoner’s  outside  contact. 
Kovacs,  the  son  of  a retired  city  narcot- 
ics detective,  then  retaliated  against  the 
unnamed  prisoner  by  subjecting  him  to 
strip  searches,  confiscating  his  legal  prop- 
erty, and  filing  false  disciplinary  reports 
against  him. 

In  making  20  recommendations  for 
changes  at  the  Allegheny  County  Jail, 
the  grand  jury  cited  “pervasive  common 
themes  of  security  lapses,  disregard  of 
institutional  rules,  and  an  inconsistent 
enforcement  of  those  rules.”  To  curb  the 
“criminally  corrupt  minority,”  the  grand 
jury  recommended  more  advanced  drug- 
scanning technology,  increased  staffing 
for  female  strip  searches,  more  frequent 
use  of  canine  units  for  random  searches, 
adding  cell  phones  and  other  communi- 
cation devices  to  the  list  of  contraband, 
mandatory  random  drug  testing  of  both 
prisoners  and  staff,  and  enforcing  strip 
searches  of  guards  who  leave  the  facility 
during  shift  hours. 

With  staff  preoccupied  with  drug 
smuggling  and  sex,  other  prisoners  at  the 
Allegheny  County  Jail  used  such  distrac- 
tions to  gain  their  freedom.  In  February 
2005,  Mikal  Abdul  slid  in  with  a group  of 
prisoners  being  released  on  bond.  Abdul, 
who  was  being  held  on  assault  charges, 
walked  out  with  the  group  of  releasees, 
whose  identities  were  not  verified  before 
they  were  set  free.  In  the  two  years  prior 
to  Abdul’s  escape  at  least  six  prisoners  had 
likewise  absconded.  From  1997  to  2006, 


three  other  prisoners  tried  to  climb  down 
a rope  from  a jail  window.  Two  of  them 
died  when  their  homemade  rope  broke, 
dropping  17  stories  to  their  deaths. 

One  can  only  wonder  what  the  jail’s 
Chief  Deputy  was  doing  while  his  staff 
was  engaging  in  illegal  activity  and  pris- 
oners were  walking  out  the  front  door  or 
plummeting  from  windows.  He  was  get- 
ting his  own  piece  of  the  pie,  of  course. 

With  the  Allegheny  County  Jail 
overflowing  with  prisoners,  additional 
housing  had  to  be  found.  For  his  support 
to  create  an  alternative  housing  program 
at  an  old  shopping  center,  Chief  Deputy 
Dennis  Skosnik  accepted  $3,500  in  cash 
and  tickets  to  a Las  Vegas  show  and  col- 
lege football  games.  In  exchange,  Skosnik 
promised  to  tip  off  an  unnamed  party 
to  real  estate  opportunities  in  upcom- 
ing sheriff’s  sales,  arrange  to  have  the 
alternative  jail  inspected  by  county  of- 
ficials, attempt  to  secure  a contract  with 
the  county  chief  executive’s  office,  make 
introductions  with  a judge  on  the  county’s 
Jail  Oversight  Board,  and  get  the  Sheriff 
to  voice  support  for  the  project. 

After  Skosnik  requested  the  bribes, 
the  other  party  informed  federal  au- 
thorities. On  November  18, 2005,  the  U.S. 
Attorney’s  office  issued  an  indictment 
charging  Skosnik  with  bribery  and  money 
laundering.  Skosnik  was  also  charged  with 
fixing  criminal  cases  and  parking  tickets, 
coaching  a witness  to  lie  to  the  grand  jury, 
wire  fraud,  pressuring  employees  to  con- 
tribute to  the  Sheriff’s  campaign,  stealing 


some  of  those  contributions,  and  other 
abuses  of  power.  Skosnik  was  sentenced 
in  June  2006  to  63  months  in  prison  and 
three  years  post-release  supervision,  and 
ordered  to  pay  $500  in  fines. 

The  Allegheny  County  Jail  isn’t  the 
only  facility  where  staff  have  abused  their 
positions  for  personal  gain.  Since  the  late 
1990’s  until  their  March  2004  arrests, 
Lackawanna  County  officials  used  prison- 
ers as  their  “personal  labor  force,”  a grand 
jury  found.  Warden  Thomas  P.  Gilhooley, 
Deputy  Warden  Robert  A.  Hilborn,  Sgt. 
Anthony  Veno  and  Lt.  Leonard  Bogdan- 
ski  were  charged  with  theft  of  services  and 
violating  state  ethics  law. 

According  to  the  grand  jury,  “An- 
nual jobs  performed  by  prison  inmates 
included  decorating  Gilhooley’s  home 
for  Christmas  by  hanging  lights  on  three 
trees  outside  his  home,  placing  a ‘Santa’ 
on  the  roof  and  wreath  on  the  chimney, 
and  setting  wooden  reindeer  in  the  front 
yard.” 

Bogdanski  had  prisoners  gut  and 
rebuild  two  rooms  in  his  house.  Both 
Bogdanski  and  Gilhooley  used  prisoner 
labor  to  repair  their  vehicles  damaged 
in  collisions.  For  the  estimated  $1,600  to 
$2,500  worth  of  repair  work,  the  prisoners 
were  paid  $100  to  $150. 

Veno  had  prisoners  completely  restore 
his  1957  Chevy  at  the  jail.  The  work  was 
described  as  major  amounts  of  time  by  the 
grand  jury.  Bogdanski  also  had  prisoners 
perform  repairs  on  his  1960  Thunder- 
bird.  In  fact,  all  four  prison  officials  had 
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prisoners  do  general  maintenance  and 
detailing  on  their  personal  vehicles  by 
using  materials  from  the  prison’s  general 
supply  inventory. 

In  return  for  their  work  the  prisoners 
received  extra  furlough  time,  food,  favors 
and  cash  payments.  Those  arrangements 
also  netted  a bribery  charge  for  Gilhooley. 
The  grand  jury  summarized  the  case  by 
finding  “the  use  of  inmate  labor  for  the 
personal  benefit  of  prison  officials  ... 
was  simply  a privilege  afforded  by  these 
officials  to  themselves.” 

“Fantastical”  Healthcare? 

While  some  Pennsylvania  jail  prison- 
ers have  been  abused  or  exploited  by  staff, 
others  were  more  concerned  with  obtain- 
ing adequate  medical  care.  For  example, 
nearly  every  prison  and  jail  in  the  nation  is 
dealing  with  the  threat  of  Methicillan-Re- 
sistant  Staphylococcus  Aureus  (MRSA), 
a dangerous  type  of  drug  resistant  staph 
infection.  Overcrowding  exacerbates  the 
threat  of  MRSA  and  other  skin  rashes, 
such  as  scabies. 

On  March  20, 2005,  Allegheny  Coun- 
ty jail  prisoners  Amy  Sartori,  31,  and 
Valeria  Whetsell,  51,  died  due  to  MRSA 
infections.  A lawsuit  filed  by  their  estates 
alleges  that  guards  and  healthcare  of- 
ficials at  the  facility  exhibited  deliberate 
indifference  to  their  condition.  “Adequate 


care  would  have  kept  these  people  alive,” 
said  John  P.  Goodrich,  one  of  the  attor- 
neys representing  the  deceased  prisoners’ 
estates. 

Before  their  deaths  both  women  had 
complained  about  severe  respiratory  prob- 
lems. Despite  those  complaints,  jail  guards 
forced  them  to  use  cleaning  products  with 
strong  fumes.  On  the  day  Sartori  and 
Whetsell  died,  a guard  called  the  infirmary 
to  tell  a nurse  that  Sartori  was  vomiting 
blood.  Because  shift  change  was  nearing 
the  nurse  refused  to  treat  Sartori,  telling 
her  to  lie  down.  Other  guards  allegedly 
turned  up  the  television  volume  to  block 
out  her  cries  for  help. 

Sartori  and  Whetsell  were  eventu- 
ally taken  to  the  infirmary  and  later  to  a 
hospital,  but  by  then  it  was  too  late.  The 
coroner’s  office  initially  attributed  their 
deaths  to  the  fumes  of  the  cleaning  prod- 
ucts; later  testing  found  that  untreated 
MRSA  infections  were  responsible.  The 
lawsuit  filed  against  county  officials,  which 
was  removed  to  federal  court,  is  ongoing. 
See:  Howard  v.  Rustin,  USDC  WD  PA, 
Case  No.  2:06-cv-00200-NBF. 

On  January  10,  2005,  a jury  awarded 
two  former  Bucks  County  Jail  prisoners, 
Kevin  Keller  and  Benjamin  Martin,  $1.2 
million  after  their  staph  infections  be- 
came so  bad  they  had  to  be  hospitalized 
to  undergo  a series  of  operations.  The 
judge  held  that  the  jury  could  conclude 
the  county’s  public  health  department, 
which  provides  medical  services  at  the  jail, 
“simply  ignored” 
the  prisoners’  con- 
dition. [See:  PLN, 
July  2005,  p.20]. 
More  recently, 
in  August  2007 
ten  prisoners  who 
tested  positive  for 
MRSA  at  the  Le- 
high County  Prison 
were  placed  in  iso- 
lation and  another 
was  sent  to  a local 
hospital.  In  Sep- 
tember 2007,  two 
guards  at  the  Al- 
legheny County  Jail 
contracted  MRSA; 
within  the  preced- 
ing 18  months, 
twenty  guards  at 
the  facility  had 
staph  infections, 
including  ten  cases 
of  MRSA. 
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To  reduce  the  expense  of  costly  medi- 
cal care,  including  treatment  for  MRSA 
outbreaks,  23  Pennsylvania  counties  have 
hired  PrimeCare  Medical,  Inc.,  a for-profit 
firm,  to  provide  jail  healthcare  services. 

In  Northampton  County  alone, 
16  prisoner  lawsuits  were  filed  between 
1999  and  2005  alleging  lack  of  care  by 
PrimeCare.  Thirteen  suits  were  pending 
against  the  company  in  2006.  As  for  the 
reason  behind  the  number  of  lawsuits, 
PrimeCare ’s  vice  president  of  operations 
stated,  “There’s  no  real  rhyme  or  reason. 
It’s  just  part  of  the  business.”  Apparently 
for  “no  rhyme  or  reason,”  PrimeCare  paid 
$150,000  in  2003  to  settle  a lawsuit  claim- 
ing the  company  had  dispensed  incorrect 
medications,  delayed  access  to  medical 
services  and  failed  to  provide  prescrip- 
tions. 

A Lackawanna  County  grand  jury 
investigating  prisoner  abuse  in  2004  found 
that  a PrimeCare  nurse  had  not  reported 
injuries  resulting  from  beatings  by  guards. 
According  to  the  grand  jury,  one  prisoner 
had  to  wait  several  weeks  to  see  a doctor 
to  examine  him  for  broken  facial  bones. 
The  grand  jury  report  determined  that 
PrimeCare  had  “failed  to  adequately  treat 
inmates  for  serious  medical  conditions” 
at  the  jail. 

When  Trent  Apple  was  imprisoned 
in  the  Northampton  County  Prison  for 
aggravated  assault  with  a vehicle  stem- 
ming from  a drunk-driving  accident,  he 
told  a PrimeCare  physician  that  he  needed 
daily  injections  of  Copaxone  to  treat  his 
muscular  sclerosis.  PrimeCare  refused  the 
injections  for  the  five  months  Apple  was 
incarcerated,  saving  the  company  about 
$4,500. 

Before  going  to  prison,  Apple’s 
disease  was  in  remission;  he  could  walk 
without  assistance  and  work  full  time  as 
a mechanic.  After  his  release  Apple  spent 
a month  in  the  hospital,  was  unable  to 
resume  employment,  and  was  deemed 
fully  disabled  by  the  Social  Security  Ad- 
ministration. He  received  an  undisclosed 
settlement  from  PrimeCare  in  October 
2005.  See:  Apple  v.  PrimeCare  Medical, 
Inc.,  USDC  ED  PA,  Case  No.  2:05-cv- 
01530-GP. 

“If  they’re  doing  it  cheaper,  it’s  usu- 
ally because  they’re  cutting  something, 
and  those  cuts  have  consequences  for  the 
quality  of  care,”  said  David  Fathi,  for- 
mer senior  staff  counsel  for  the  ACLU’s 
National  Prison  Project,  commenting  on 
for-profit  healthcare  firms.  Nevertheless, 
Northampton  County  renewed  Prime  - 
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Care’s  jail  contract  in  August  2007,  paying 
the  company  approximately  $15  million 
over  the  next  live  years. 

Pregnant  women  in  Pennsylvania 
jails  have  serious  reason  for  concern,  too. 
In  Allegheny  County,  15  to  20  female 
prisoners  in  labor  were  shackled  to  the 
hospital  gurney.  As  they  were  about  to 
deliver  their  baby,  the  guards  would  leave 
the  shackled  woman  and  go  outside.  In 
May  2006  the  Sheriff  ordered  the  shack- 
ling policy  to  be  discontinued. 

While  those  women  were  restrained, 
they  at  least  can  be  thankful  they  were  able 
to  give  birth  in  a sterile  environment  with 
medical  professionals  to  render  care.  That 
right  was  not  afforded  to  Lackawanna 
County  jail  prisoner  Shakira  Staten,  22, 
who  gave  birth  in  her  cell  on  July  10, 
2007. 

At  around  12:10  a.m.,  Staten  expe- 
rienced labor  pains;  after  12:50  a.m.  she 
reported  contractions  were  occurring 
every  two  to  ten  minutes.  She  was  placed 
in  a camera-monitored  cell  against  her 
protests.  Guards  visited  her  several  times 
“to  make  her  comfortable  and  check  on 
her.” 

The  guards  said  she  was  yelling, 
banging  on  the  door  and  banging  herself 
off  the  wall,  the  warden  wrote.  “[Staten] 
continued  yelling  and  banging  for  over  an 
hour,  at  times  throwing  wet  toilet  paper  on 
the  camera  lens.” 

“I  was  in  excruciating  pain.  It  was  ter- 
rible. I wouldn’t  wish  this  on  anyone,  what 
I went  through,”  said  Staten.  “Every  time, 
I was  pounding  so  much,  screaming  at  the 
top  of  my  lungs.  Every  time  there  was  a 
contraction  I had  to  sit  down  and  [work] 
through  it  on  the  bed.”  Staten  said  she 
blocked  the  cell  camera  to  get  the  guards’ 
attention,  and  was  screaming  to  be  taken 
to  a hospital. 

The  guards  told  her  she  was  not  in 
labor.  At  one  point  they  left  the  door  to 
her  cell  ajar  and  Staten  crawled  into  the 
hallway,  telling  the  guards  the  baby  was 
coming.  They  carried  her  back  into  the 
cell,  saying,  “you’re  not  going  to  have  a 
baby  in  this  place.” 

Toward  the  end  of  her  labor,  Staten 
sat  on  the  toilet  as  the  baby’s  head 
“crowned”  or  became  visible.  After  the 
contraction  passed  she  moved  towards 
the  cell  door.  She  took  off  her  pants 
and  leaned  against  the  door  with  a towel 
around  her  waist.  While  she  was  leaning, 
the  baby’s  head  pushed  out.  “The  rest 
of  the  body  slipped  out,  and  she  hit  the 
ground,”  Staten  said. 
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With  the  umbilical  cord  still  attached, 
Staten  held  her  baby  up  to  the  window 
for  the  guards  to  see.  Only  then  did  the 
jail  staff  scramble  to  help.  The  umbilical 
cord  had  to  be  removed  from  around  the 
baby’s  neck,  and  a female  guard  cut  the 
cord  with  her  fingernails. 

Afterwards,  county  officials  initially 
said  the  employees  had  reacted  to  the 
situation  “fantastically,”  and  defended  the 
jail’s  medical  procedures.  Catherine  Wise, 
with  the  Pennsylvania  Prison  Society,  dis- 
agreed. “How  hard  is  it  to  say  that  when 
she’s  in  labor,  she  goes  to  the  hospital?” 
Wise  asked.  Jail  documents  released  in 


August  2007  revealed  that  a nurse  had 
ignored  a supervisor’s  orders  and  the  shift 
commander  failed  to  notify  his  superiors 
about  Staten’s  condition.  The  nurse,  Dale 
Turner,  was  prohibited  from  working  at 
the  jail  as  a result  of  the  incident.  The 
jail’s  warden,  Janine  Donate,  resigned  a 
week  after  Staten  filed  a federal  lawsuit, 
which  is  currently  in  mediation.  Staten’s 
newborn  daughter,  Samiyah,  survived  the 
in-cell  birth.  See:  Staten  v.  Lackawanna 
County,  USDC  MD  PA,  Case  No.  4:07- 
CV-01329-JFM. 

Women  held  at  other  county  jails 
have  also  experienced  problems.  As  one 
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Pennsylvania  Jails  (cont.) 


female  prisoner  at  the  Riverside  Correc- 
tional Facility  in  Philadelphia  put  it,  “If 
we  were  animals,  the  Humane  Society 
would  step  in.” 

Privatization  Unproductive 

To  avoid  having  to  pay  the  substantial 
salaries,  benehts  and  related  costs  associ- 
ated with  employing  jail  staff,  and  with 
defending  against  and  settling  prisoner 
lawsuits,  in  1995  Delaware  County  con- 
tracted with  the  GEO  Group,  formerly 
known  as  Wackenhut  Corrections,  to  run 
its  jail.  The  county  facility,  which  is  the 
only  privately-operated  jail  in  the  state, 
is  named  after  prison  superintendent 
George  W.  Hill. 

The  people  responsible  for  bringing 
in  GEO  said  it  was  done  to  lower  costs 
and  improve  operations.  “Government 
is  not  efficient,”  stated  Wallace  Nunn, 
former  Delaware  County  Council  Chair- 
man. “That’s  not  a knock  on  Delaware 
County  or  the  federal  government  or 
anybody.  You  take  the  profit  incentive  out 
of  something  and  it  produces  some  degree 
of  inefficiency.” 

The  county  had  planned  to  spend  $80 
million  to  construct  the  1,883  bed  jail. 
GEO  built  it  for  $50  million,  providing 
the  county  with  substantial  savings.  In 
terms  of  operating  costs,  county  council 
chairman  Andrew  Reilly  said  GEO  saves 
the  county  $1  million  annually  over  what 
it  would  cost  if  the  jail  was  publicly  run. 

Nunn  said  he  was  particularly  proud 
of  the  fact  that  the  George  W.  Hill  Cor- 
rectional Facility  (GHCF)  was  the  first  jail 
in  Pennsylvania  to  receive  accreditation  by 
the  American  Correctional  Association 
(ACA).  Critics,  however,  find  no  substance 
in  ACA  accreditation. 
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“It  doesn’t  mean  a damn  thing,” 
remarked  Ken  Kopczynski,  executive 
director  of  the  Private  Corrections  Insti- 
tute, an  anti-private  prison  organization. 
A 2003  study  by  Abt  Associates,  titled 
“Governments’  Management  of  Private 
Prisons,”  describes  ACA  accreditation 
as  “not  an  outcomes-based  performance 
goal.  Rather,  ACA  standards  primar- 
ily prescribe  procedures.”  During  a 2006 
conference  in  Austin,  Texas,  an  ACA 
representative  candidly  admitted  that  the 
agency’s  accreditation  does  not  constitute 
oversight  of  detention  facilities. 

“For  the  most  part,  the  [ACA]  stan- 
dards prescribe  neither  the  goals  that 
ought  to  be  achieved  nor  the  indicators 
that  would  let  officials  know  if  they  are 
making  progress  toward  those  goals  over 
time,”  the  Abt  Associates  report  noted. 
While  GEO  may  have  proper  procedures 
in  place  at  GHCF,  the  outcomes  of  those 
procedures  are  not  reflected  in  ACA  in- 
spections but  are  revealed  through  real 
life  - or  sometimes  death  - experiences 
for  prisoners  housed  at  the  jail. 

“They’re  supposed  to  give  out  this 
thing,  it’s  called  care  packages.  We’re  short 
on  something  they’re  supposed  to  give  us  - 
soap,  toilet  paper  . . . we  just  got  the  water 
fixed.  The  water  was  broke  for  six  months. 
There’s  guys  that  haven’t  cleaned  their 
cells  for  six  months,”  complained  a GHCF 
prisoner  who  requested  to  be  identified 
only  as  Mark.  “The  people  come  in  and 
out,  they  don’t  clean  their  blankets.  They 
give  you  no  cleaning  materials.” 

Despite  such  unhygienic  conditions, 
which  make  MRSA  outbreaks  much 
more  likely,  the  ACA  found  the  GEO-run 
jail  100  percent  compliant  on  mandatory 
standards  and  97  percent  compliant  on 
non-mandatory  standards  during  its  2004 
accreditation  audit. 

While  the  county  may  be  saving  $1 
million  a year  in  operational  costs,  GEO 
has  paid  hundreds  of  thousands  of  dollars 
to  settle  lawsuits.  In  March  2006,  the  com- 
pany paid  $100,000  to  settle  a wrongful 
death  claim  stemming  from  a toxic  dose  of 
the  high  blood-pressure  drug  Verapamil 
that  was  given  to  GHCF  prisoner  Rosalyn 
Atkinson,  25. 

In  May  2005,  GEO  shelled  out 
$125,000  to  the  family  of  John  Focht,  43, 
who  hung  himself  with  his  boot  laces  from 
a cell  grating.  Focht  was  a known  suicide 
risk  and  was  supposed  to  be  monitored 
every  1 5 minutes.  Evidence  suggested  he 
had  been  dead  about  an  hour  before  his 
body  was  found;  GEO  denied  any  wrong- 
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doing  by  jail  staff.  See:  Estate  of  Focht,  Jr. , 
v.  Wackenhut  Corrections,  USDC  ED  PA, 
Case  No.  2:04-cv-01778-RK. 

“It  seems  awfully  suspicious  when 
somebody  is  willing  to  pay  out  $125,000  in 
a case  where  somebody  killed  themselves,” 
said  William  M.  DiMascio,  Executive  Di- 
rector of  the  Pennsylvania  Prison  Society, 
of  the  settlement  in  the  Focht  case.  “It  just 
seems  pretty  obvious  that  something  has 
gone  awry.” 

Things  definitely  went  awry  when  26- 
year-old  Brian  Sullivan  died  of  a heroin 
overdose  in  his  cell  at  GHCF  in  April 
2005.  It  was  his  second  drug  overdose  at 
the  facility.  The  first  overdose  occurred 
five  months  earlier;  following  that  in- 
cident, Sullivan’s  mother  asked  GEO’s 
warden  to  take  action. 

“I  think  you  need  to  take  a close  look 
at  some  of  your  correction  officers,  and  I 
also  think  that  they  should  be  screened 
every  time  they  enter  the  building  because 
the  drugs  are  getting  in  somehow,”  wrote 
Maureen  Sullivan.  “From  what  I hear 
from  some  of  the  officers  themselves,  it  is 
through  some  of  the  guards.”  The  Sullivan 
family  filed  a $500,000  wrongful  death  suit 
against  GEO,  which  was  settled  confiden- 
tially in  July  2006.  See:  Estate  of  Brian 
Sullivan  v.  The  GEO  Group,  Inc.,  USDC 
ED  PA,  Case  No.  2:05-cv-05354-RK; 
Order  denying  in  part  motion  to  dismiss, 
2005  WL  3447642  (Dec.  15,  2005). 

Between  2001  and  2006  six  prison- 
ers died  of  unnatural  causes  at  GHCF, 
including  two  suicides  and  one  homicide. 
Those  deaths  included  the  case  of  Cas- 
sandra “Sandy”  Morgan,  38,  a mentally  ill 
prisoner  who  died  on  March  29, 2006  due 
to  medical  issues  related  to  a thyroid  con- 
dition. She  was  being  held  on  shoplifting 
charges.  Although  Morgan’s  family  had 
repeatedly  tried  to  contact  GEO  officials 
to  notify  them  of  her  medical  condition, 
they  were  “virtually  ignored”  according  to 
Harold  Goodman,  the  family’s  attorney. 
Their  lawsuit,  which  alleges  deliberate 
indifference  to  Morgan’s  medical  needs,  is 
still  pending.  See:  Morgan-Mapp  v.  GEO 
Group,  USDC  ED  PA,  Case  No.  2:07-cv- 
02949-BMS. 

GEO  officials  also  have  been  losing 
a battle  of  drugs,  cell  phones  and  other 
contraband  being  introduced  into  GHCF. 
They  are  aware  that  guards  are  involved  in 
the  smuggling.  “We  know  who  the  players 
are,”  said  jail  Deputy  Superintendent  John 
Reilly.  “It’s  just  a question  of  following 
them  every  day,  pursuing  them  every  day 
and  getting  rid  of  them.”  Reilly  stated 
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that  some  guards  at  the  facility  use  female 
co-workers  as  “mules”  to  smuggle  contra- 
band into  the  jail  in  their  body  cavities. 

The  correlation  between  contraband 
trafficking  and  guard  involvement  may 
have  its  roots  in  low  pay.  “Their  whole 
purpose  is  to  keep  costs  down,  and  their 
biggest  cost  is  personnel,”  said  Kopczyn- 
ski,  referring  to  the  business  model  of 
private  prisons.  “It’s  not  about  cost  sav- 
ings. It’s  about  taking  money  out  of  the 
pockets  of  the  employees  and  sticking  it 
into  investors’  pockets.”  Starting  wages  for 
GEO  guards  at  GHCF  were  $11 .24/hour 
in  mid-2006,  which  was  “still  a little  low” 
according  to  Michael  Pelleriti,  president 
of  the  Delaware  County  Prison  Employ- 
ees Independent  Union. 

Issues  such  as  low  pay,  which  leads  to 
high  employee  turnover  and  inexperienced 
staff,  has  resulted  in  other  operational 
mishaps  at  GHCF.  Between  2002  and 
2004,  three  prisoners  were  mistakenly 
released  from  the  GEO-run  jail.  One 
case  involved  prisoner  Markish  Thomas, 
a 6-foot,  4-inch  tall  black  male  weighing 
250  pounds.  He  was  released  instead  of 
another  prisoner  named  Mark  Thomas 
who  was  white,  5-foot,  10-inches  tall, 
weighed  165  pounds,  and  had  blond  hair 
and  blue  eyes.  In  January  2006,  attorney 
C.  Scott  Shields  obtained  a confidential 
settlement  for  former  prisoner  James  J. 
Johnson,  who  was  improperly  held  at 
GHCF  for  44  days  by  jail  employees  who 
were  “completely  indifferent”  to  his  obvi- 
ous case  of  mistaken  identity.  See:  Johnson 
v.  GEO  Group,  Inc.,  USDC  ED  PA,  Case 
No.  2:05-cv-02862-NS. 

In  terms  of  staff  misconduct,  a for- 
mer GEO  prison  supervisor,  Joseph  F. 
Henderson,  was  charged  in  December 
2005  with  two  counts  of  sexual  assault, 
bribery  and  official  oppression;  he  was 
accused  of  sexually  abusing  a female  pris- 
oner by  threatening  to  interfere  with  her 
parole  hearing  if  she  didn’t  perform  oral 
sex  on  him.  On  August  2,  2007,  GHCF 
guard  Samuel  Willis,  32,  while  off-duty, 
was  arrested  for  attempting  to  lure  two 
underage  girls  into  his  car.  And  in  Sept. 
2007,  a nurse  at  GHCF  was  placed  on  ad- 
ministrative leave  pending  an  investigation 
into  her  relationship  with  two  prisoners  at 
the  facility,  after  it  was  learned  she  had 
placed  calls  to  cell  phones  found  in  the 
prisoners’  cells. 

Despite  the  above  issues,  in  May  2006 
Delaware  County  approved  a contract 
that  allows  GEO  to  continue  managing 
GHCF  through  the  end  of  2007,  with  a 
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10  percent  increase  in  monthly  operating 
fees  and  an  additional  4 percent  increase 
in  June  2007,  to  $3.14  million  per  month. 
That  fee  assumes  a full  jail  population  of 
1,883  prisoners. 

Beaver  County  attempted  to  privatize 
its  local  jail  under  a contract  with  Civi- 
Genics,  but  the  deal  was  scuttled  following 
an  October  2006  court  ruling  that  held 
the  county  must  abide  by  an  arbitration 
decision  which  prohibited  outsourcing 
the  facility.  The  county  paid  $125,000  to 
CiviGenics  in  cancellation  fees  and  spent 
almost  $800,000  in  legal  costs  in  its  bid  to 
privatize  the  jail. 

On  the  state  level,  some  Pennsylvania 
lawmakers  are  trying  to  prohibit  future 
prison  privatization.  A bill  introduced  by 
Rep.  Neal  Goodman,  H.B.  1469,  which 
would  bar  private  companies  from  operat- 
ing state  or  county  prisons,  was  the  subject 
of  a joint  legislative  committee  hearing  on 
Oct.  25,  2007.  PLN  associate  editor  Alex 
Friedmann  attended  the  hearing  and  pro- 
vided testimony  about  the  private  prison 
industry.  He  noted  that  “Public  prisons, 
run  by  public  officials,  are  accountable  to 
the  public. . ..  Private  prisons  are  account- 
able to  shareholders;  they  have  a fiduciary 
duty  to  make  money.  That’s  the  reason 
they  exist  - not  to 
protect  the  public 
or  to  safeguard  soci- 
ety or  for  the  public 
good,  but  for  private 
profit.” 

Opposition  to 
the  bill  is  expected 
from  at  least  one  state 
lawmaker:  Rep.  John 
M.  Perzel,  a former 
House  Speaker  who 
is  a paid  member  of 
GEO  Group’s  board 
of  directors. 
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Pennsylvania  Jails  (cont.) 


avoid  the  annual  state  inspection. 

Regardless,  there  are  no  teeth  in 
Pennsylvania’s  oversight  of  its  county 
jail  system,  as  there  are  no  provisions  to 
sanction  the  counties  for  deficient  or  even 
life-threatening  conditions.  Indeed,  the 
state  doesn’t  require  much.  “It’s  the  basic, 
it’s  the  minimum  standards,”  admits  state 
inspector  Tom  Schlager.  “There  aren’t 
some  lofty  goals.” 

When  a health  inspector  visited  the 
Northampton  County  Prison,  for  exam- 
ple, he  found  food  stored  in  a bathroom, 
no  hot  water  or  soap  for  kitchen  workers 
to  wash  their  hands,  and  refrigerator 
temperatures  that  were  too  high  to  safely 
store  food. 

Still,  meeting  state  standards  is  not 
impossible.  In  March  2007,  the  Lackawan- 
na County  Prison  received  a 100  percent 
rating  after  an  “intensive”  three-day  in- 
spection. Yet  the  county’s  motivation  was 
not  so  much  about  providing  prisoners 
with  a safe  environment  as  it  was  about 
fiscal  realities. 

Shortly  after  four  jail  officials  and 
three  guards  were  indicted  in  2004,  the 
federal  government  removed  the  prison- 
ers it  housed  at  the  Lackawanna  County 
facility.  Once  conditions  had  improved, 
as  evidenced  by  the  favorable  state  in- 
spection, the  feds  returned  the  prisoners 
- thereby  generating  $5.6  million  a year 
for  the  county,  which  covers  33  percent 
of  the  jail’s  operating  expenses. 

Other  counties  fight  against  the  state 
jail  standards.  Complaints  about  the  cost 
of  meeting  those  standards,  however, 
indicate  a lack  of  understanding  about 
short-term  payments  for  long-term  bene- 
fits. “My  interpretation  of  this  trepidation 
is  that  it  will  remain  an  accepted  practice 
to  write  the  settlement  checks  which  result 
from  the  many  successful  lawsuits  filed 
against  county  correctional  operations,” 
stated  Pike  County  Correctional  Facility 
Warden  Craig  Lowe. 

Philadelphia  Prisons  Commissioner 
Leon  King  believes  the  focus  on  building 
and  expanding  more  jails  and  prisons, 
whether  or  not  they  meet  state  standards, 
ignores  the  real  issue. 

“Just  as  police  can’t  arrest  their  way 
out  of  a crime  problem,  the  prison  can’t 
build  its  way  out  of  the  population  prob- 
lem,” King  testified  at  a hearing  held  by 
Philadelphia’s  County  Committee  on 
Public  Health  and  Human  Services.  “It 


should  be  stated  upfront  that  building 
an  additional  facility  or  facilities  would 
not  only  reduce  resources  from  what 
independent  research  shows  are  other, 
more  promising  crime  prevention  efforts, 
it  would  also  distract  our  attention  and 
energy  from  other,  more  effective  crime 
reducing  measures  in  Philadelphia. 

“We  should  not  look  to  the  prison 
- the  last  stop  in  the  criminal  justice  sys- 
tem - for  solutions,  or  even  the  police  for 
that  matter;  we  should  look  for  solutions 
in  the  community,  the  city’s  social  and 
physical  infrastructure,  in  the  schools,  in 
the  economic  and  labor  institutions,  in 
sentencing  reform,  all  the  while  offering 
families  the  support  they  need  to  remain 
stable  and  happy  environments  where 
criminal  activity  is  never  tolerated  and 
criminal  values  are  never  introduced.” 

King’s  viewpoint  is  largely  unpopu- 
lar in  our  nation’s  punitive  criminal 
justice  system,  especially  among  the 
private  companies  that  profit  from  that 
system.  But  until  King’s  common-sense 
observations  are  embraced,  the  prison- 
ers housed  in  Pennsylvania’s  prisons  and 


On  March  29,  2007,  the  Euro- 
pean Court  of  Human  Rights 
in  Strasbourg,  France,  awarded  a Russian 
prisoner  15,000  Euros  ($20,060)  in  dam- 
ages for  incarcerating  him  in  extremely 
overcrowded  conditions. 

On  November  26,  2001,  Andrey 
Frolov,  a Russian  prisoner,  filed  an  ap- 
plication against  the  Russian  Federation 
pursuant  to  Article  34  of  the  Convention 
for  the  Protection  of  Human  Rights  and 
Fundamental  Freedoms  in  the  Court 
alleging  he  was  incarcerated  in  Kresty 
Prison  in  St.  Petersburg,  Russia,  under 
conditions  that  violated  Article  3 of  the 
Convention.  Ar  ticle  3 states  that  “[n]o  one 
shall  be  subjected  to  torture  or  inhumane 
or  degrading  treatment  or  punishment.” 
Specifically,  Frolov,  40,  alleged  that  while 
incarcerated  in  Kresty  Prison  for  four  years 
he  was  forced  to  share  with  12  to  14  other 
prisoners  an  8 -square-meter  (67-square- 
foot)  cell  equipped  with  six  bunks. 

According  to  Frolov,  “the  cells  were 
dimly  lit;  the  ventilation  system  was 
blocked;  prisoners  had  to  make  curtains 
to  separate  the  lavatory  pan  from  the  rest 


jails  - and  the  taxpaying  public  that  foots 
the  bill  for  the  state’s  overburdened  correc- 
tions system  - will  continue  to  suffer.  PI 

NOTE:  Pennsylvania  Governor  Ed 
Rendell  and  key  lawmakers  are  presently 
advocating  sentencing  reform  legislation 
(HB  4)  that  would  shift  thousands  of 
prisoners  from  county  facilities  to  reduce 
overcrowding;  however,  such  efforts,  which 
will  not  take  effect  for  at  least  three  more 
years,  may  be  too  little  too  late. 

Sources:  The  Times-Tribune,  The  Morn- 
ing Call,  Associated  Press,  Philadelphia 
Inquirer;  Delco  Times,  Philly  News,  zwire. 
com,  Intelligencer  Journal,  Pittsburgh 
Post-Gazette,  Scranton  Times,  corrections, 
com,  The  Express  Times,  The  Daily  Item, 
Times  Leader,  The  Tribune  Review,  Altoona 
Mirror,  Lancaster  New  Era,  Pennsylvania 
Department  of  Corrections,  Pottstown 
Mercury,  Pocono  Record,  Beaver  County 
Times,  Allegheny  Times,  kyw.com,  Sharon 
Herald,  The  York  Dispatch,  Patriot  News, 
nbclO.  com,  cumberlink.  com 


of  the  cell;  all  the  prisoners  in  the  cells  had 
only  six  minutes,  once  a week  to  shower 
together-although  there  were  only  six 
shower  heads— with  no  toiletries.”  Frolov 
also  alleged  inadequate  bedding  mate- 
rial, unsanitary  cell  conditions,  inadequate 
heating  in  winter,  unwholesome  food  and 
inadequate  medical  treatment. 

The  Court  found  that  most  of  the 
conditions  of  confinement  complaints 
were  disputed  by  the  Russian  government. 
However,  they  did  not  dispute  the  over- 
crowding, claiming  instead  that  they  had 
no  documents  to  show  how  many  prisoners 
were  in  each  8 -square-meter  cell.  The  Court 
held  that  it  did  not  need  to  determine  the 
disputed  facts  to  come  to  a judgment  since 
crowding  12  to  14  people  into  an  8-square- 
meter  cell  with  only  0.7  square  meters  of 
personal  space  would  automatically  create 
conditions  that  violated  Article  3. 

Specifically,  the  Court  stated  that  “[i] 
rrespective  of  the  reasons  for  overcrowding, 
...  it  is  incumbent  on  the  respondent  Govern- 
ment to  organize  its  penitentiary  system  in 
such  a way  to  ensure  respect  for  the  dignity  of 
detainees,  regardless  of  financial  or  logistical 
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Texas  Wrongful  Death  Jail  Lawsuit 
Settles  For  $375,000 


difficulties.”  Thus,  the  Court  found  “that  the 
fact  that  the  applicant  was  obliged  to  live, 
sleep  and  use  the  toilet  in  the  same  cell  with 
so  many  other  inmates  for  more  than  four 
years  was  itself  sufficient  to  cause  distress 
or  hardship  of  an  intensity  exceeding  the 
unavoidable  level  of  suffering  inherent  in 
detention,  and  arouse  in  him  feelings  of  fear, 
anguish  and  inferiority  capable  of  humiliat- 
ing and  debasing  him.” 

The  conditions  Frolov  endured  are 
sadly  typical  of  Russian  prisons  which 
have  a mortality  rate  20  times  the  national 
average.  Although  Frolov  was  incarcer- 
ated in  1 1 different  cells  during  the  four 
years,  each  was  8 square  meters  and  held 
12  to  14  prisoners.  Kresty  Prison  was  built 
to  house  3,000  prisoners,  but  is  typically 
holds  10,000  prisoners.  According  to  of- 
ficial statistics,  Russia  incarcerates  870,000 
prisoners.  Russia  has  paid  a total  of 
$480,00  for  cases  lost  in  the  Court  in  2006. 
The  total  for  all  cases  lost  in  the  court  is 
1,237,000  Euros  ($1.65  million). 

Having  found  a violation  of  Article  3, 
the  Court  awarded  Frolov  1 5,000  Euros.  See: 
Frolov  v.  Russia,  No.  205/02,  ECHR  2007-1 . 
The  opinion  is  on  PLN’s  website. 

Additional  Source:  www.times.spb.ru 


In  June  2006,  Navarro  County, 
Texas,  agreed  to  pay  $375,000  to 
the  family  of  a juvenile  prisoner  who  re- 
ceived no  medical  attention  following  his 
imprisonment  in  the  county  jail  and  died 
the  following  day. 

Jesus  Martinez,  a minor,  was  arrested 
on  April  12,  2003,  after  he  was  found 
unconscious  in  the  front  yard  of  a home 
in  the  city  of  Corsicana,  Texas.  Martinez 
was  examined  by  emergency  medical  per- 
sonnel prior  to  booking  and  was  seen  by 
a nurse  at  the  jail.  The  next  day  Martinez 
was  found  dead  in  a holding  cell. 

According  to  the  autopsy  report 
Martinez  died  from  “blunt  force  injuries” 
consisting  of  liver  lacerations,  a cerebral 
contusion,  a bowel  perforation,  and  rib 
fractures. 

Martinez’s  family  sued  the  County 
in  the  U.S.  District  Court  for  the  North- 
ern District  of  Texas  under  42  U.S.C.  § 
1983  and  § 1988  claiming  that  a practice, 
policy,  or  custom  of  failing  to  provide 
proper  medical  intake  screening  and 
suitable  medical  treatment  at  the  jail  was 


the  proximate  cause  of  his  death  at  the 
jail.  The  family  further  asserted  that  jail 
personnel  exhibited  deliberate  indifference 
in  not  treating  Martinez’s  life  threatening 
injuries  and  that  this  indifference  violated 
clearly  established  constitutional  law, 
namely,  the  Eighth  Amendment. 

The  Defendants  argued  that  Marti- 
nez appeared  highly  intoxicated  and  did 
not  complain  until  40  minutes  before  his 
death.  They  denied  any  negligence  and 
said  they  thought  Martinez  was  merely 
suffering  from  a hangover. 

Martinez’s  family  presented  expert 
testimony  from  Steve  J.  Martin,  a correc- 
tions consultant  on  jail  standards  based  in 
Austin,  Texas,  and  Paul  B.  Radelat,  M.D.,  a 
forensic  pathologist  in  Houston,  Texas. 

The  family  was  represented  by  attor- 
neys Les  Weisbrod,  William  A Newmann, 
Leila  Anne  D’Aquin,  and  Kevin  L. 
Koronka  of  the  Dallas,  Texas,  law  firm 
Morgan  & Weisbrod,  and  attorney  Do- 
mingo Garcia,  also  of  Dallas,  Texas.  See: 
Sifuentes  v.  Navarro  County,  USDC  ND 
TX,  Case  No.  3:04-CV-02307.  FI 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

^ di^be4ic  p^4ie^4  is  serious  m-fornwed  <*b o<a| 
bis  disease,  4o  be  ov\  4be>  4°es.  They 

pAy  iMOre  ^44&r\4iOr\.)l  — , 


JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 
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Long  time  readers  of  PLN  may  re- 
call that  from  1996  through  2004 
John  Midgley  wrote  our  very  popular  Pro 
Se  Tips  and  Tactics  column  with  informa- 
tion on  how  prisoners  could  master  civil 
procedure  to  vindicate  their  civil  rights  in 
court.  John  stopped  writing  the  column 
when  he  was  promoted  to  head  Columbia 
Legal  Services  in  Seattle,  Washington. 

I am  pleased  to  include  in  this  issue  a 
lengthy  interview  with  John  on  his  decades 
of  work  representing  prisoners  (and  he 
has  represented  juveniles,  adult  and  men- 
tal institution  prisoners  along  the  way) 
which  gives  some  perspective  on  how  far 
our  movement  has  come  and  how  far  we 
still  have  to  go.  Todd  Matthews  is  an  excel- 
lent free  lance  journalist  based  in  Tacoma. 
We  hope  that  this  is  the  first  in  an  ongoing 
series  of  interviews  with  the  long  time  and 
all  but  unsung  heroes  and  heroines  of  the 
prisoner  rights  movement. 

I went  to  prison  in  1987  and  became 
an  advocate  and  activist  for  the  rights  of 
prisoners  shortly  after  getting  to  prison.  In 
the  years  since  I have  met  a lot  of  people 
in  the  prisoner  rights  movement.  The  ones 
who  have  impressed  and  inspired  me  the 
most  are  the  ones  who  have  stuck  with  it, 
year  after  year,  who  have  dedicated  their 
lives  and  careers  to  improving  the  lives 
of  prisoners.  With  this  series  we  hope  to 
examine  their  thoughts  on  what  has  been 
accomplished  and  what  remains  to  be 
done.  I welcome  our  readers  feedback. 

This  is  the  last  issue  of  PLN  for  2007. 
Looking  back  we  have  accomplished 
quite  a bit  thanks  to  you,  our  readers  and 
supporters.  On  the  legal  front  we  won  set- 
tlements revamping  the  mail  systems  of  the 
California  Department  of  Corrections  and 
Rehabilitation  and  the  Dallas  Jail  in  Texas. 
We  won  an  extensive  injunction  against 
the  Kansas  Department  of  Corrections 
over  its  unconstitutional  mail  censorship 
policies  and  practices  and  we  settled  the 
biggest  public  records  case  in  Washington 
state  history  against  the  Department  of 


Academic  seeking  persons 

who  participated  in  medical  studies 
in  prison  from  1990  to  current. 
Send  name  & brief  details  to: 

P.0  Box  14056,  Pittsburgh,  PA  15239 


From  the  Editor 

by  Paul  Wright 

Corrections.  That  was  just  in  2007. 

The  PLN  website  has  quickly  become 
one  of  the  most  visited  websites  covering 
prison  and  jail  issues  shortly  after  we 
launched  it  this  summer.  Our  website  now 
receives  around  80,000  visitors  a month 
and  comes  up  at  the  top  of  the  search 
engines  for  questions  related  to  prisons 
and  jails.  It  is  also  rapidly  becoming  a 
leading  resource  for  researchers,  activists 
and  lawyers.  If  you  have  internet  access 
(and  if  you  are  in  prison  and  don’t,  tell 
your  friends  and  family  about  it)  check 
it  out  at  www.prisonlegalnews.org.  Our 
thanks  go  to  Carmen  Santora  and  the 
hard  working  programmers  at  Accufind 
who  made  it  happen. 

After  a lot  of  hard  work  Prison 
Profiteers:  Who  Makes  Money  from  Mass 
Incarcerationt  is  finally  out  and  available 
a few  weeks  ahead  of  schedule.  The  pub- 
lisher, The  New  Press,  has  released  the 
book  in  hard  back.  Because  many  prisons 
do  not  allow  hard  back  books  and  to  make 
the  book  more  affordable  for  our  read- 
ers, PLN  negotiated  a special  paperback 
printing  and  PLN  is  the  sole  distributor  of 
the  paperback  edition  until  the  New  Press 
releases  a paperback  version  in  around  a 
year.  Edited  by  myself  and  Tara  Herivel, 
the  book  is  an  anthology  exposing  not 
who  is  harmed  by  the  current  policies  of 
mass  imprisonment  but  who  benefits  from 
them  and  more  importantly,  who  profits. 
From  the  bond  traders  and  investment 
bankers  who  finance  prison  building,  to 
the  people  who  build  them,  the  private 
prison  industry,  private  medical  care,  etc. 
This  is  the  first  book  to  look  at  who  is 
making  billions  off  mass  imprisonment. 
Contributors  include  the  top  experts  in 
the  field,  including  Judy  Green,  Kevin 
Pranis,  Alex  Friedmann,  Silja  Talvi,  Ann 
Marie  Cusac,  Samantha  Shapiro,  David 
Reutter,  Peter  Wagner,  Gary  Hunter,  Kris- 
ten Levingston,  Jennifer  Gonnerman,  Ian 
Urbina,  Paul  Von  Zielbauer,  Wil  Hylton, 
Steve  Jackson,  Clayton  Mosher,  Gregory 
Hooks  and  Peter  Wood. 

This  is  the  third  installment  in  the 
PLN  series  of  the  reality  of  mass  impris- 
onment in  America.  The  first  book,  The 
Celling  of  America:  An  Inside  Look  at  the 
US  Prison  Industry  and  Prison  Nation: 
The  Warehousing  of  America’s  Poor  are 
also  available  from  PLN.  If  you  are  look- 
ing for  that  perfect  holiday  gift  consider 


one,  two  or  all  three  of  these  books. 

PLN  continues  to  be  a leading  source 
of  media  and  public  advocacy  for  prisoners, 
parolees  and  criminal  defendants.  Rarely 
does  a week  go  by  where  PLN,  associate 
editor  Alex  Friedmann  or  I are  not  quoted 
by  a mainstream  media  source.  We  also  do 
a fair  amount  of  public  events  and  speaking 
on  a variety  of  criminal  justice  topics.  On 
November  17,  2007, 1 gave  a presentation 
on  mass  imprisonment  and  the  exponential 
growth  of  the  US  prison  system  to  members 
of  the  Petra  Foundation  at  the  Center  for 
American  Progress.  Two  weekends  before 
that  I gave  a presentation  and  a workshop 
of  challenging  prison  censorship  at  the 
national  Books  to  Prisoners  conference  in 
in  Champaign,  Illinois  while  Alex  was  mod- 
erating a panel  on  challenging  conditions 
of  confinement  in  immigration  prisons  at 
the  National  Lawyers  Guild  convention  in 
Washington  DC. 

It  is  your  support  above  and  beyond 
the  cost  of  your  subscriptions  which 
makes  all  this  possible.  Subscription  and 
advertising  income  only  cover  a portion 
of  PLN’s  expenses.  The  litigation,  the 
advocacy  and  everything  we  do  above 
and  beyond  that  is  supported  by  the  sup- 
port of  individual  readers  like  you  and 
the  modest  amount  of  grant  funding  that 
PLN  receives.  By  now  readers  should  have 
received  PLN’s  annual  fundraiser  letter. 
As  you  think  about  places  to  make  dona- 
tions keep  in  mind  that  if  you  want  bang 
for  the  prison  struggle  buck,  no  one  makes 
a dollar  go  farther  than  PLN  does.  At  the 
end  of  the  day  we  can  point  to  the  concrete 
results  we  achieve  with  your  support:  the 
magazine  we  publish  and  distribute  each 
month;  the  advocacy  work,  the  media  out- 
reach, the  litigation,  the  book  publishing 
and  much  more.  PLN  is  small  enough,  and 
lean  enough  that  even  a modest  donation 
goes  a long  way  and  more  importantly  it 
makes  a difference  especially  when  there 
is  so  little  in  the  way  of  funding  for  the 
work  that  PLN  does  from  other  sources. 
PLN’s  annual  report  outlining  our  activi- 
ties for  2005  and  2006  are  currently  on  our 
website.  If  you  have  not  made  a donation 
to  PLN  yet,  please  do  so  now. 

Everyone  at  PLN  would  like  to  wish 
our  readers  and  supporters  a happy 
holiday  season  and  best  wishes  for  a new 
greater  of  greater  struggle  and,  hopefully, 
progress.  PJ 
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Problematic  California  Private  Prison  Sold 
to  San  Bernardino  County 

by  John  E.  Danneitherg 


In  the  continuing  saga  of  a troubled 
private  prison  in  Adelanto,  Califor- 
nia, the  facility  was  sold  to  the  County 
of  San  Bernardino  for  $31.2  million  in 
February  2006.  However,  controversies 
haunted  the  county  for  another  year. 
The  facility’s  owner,  Maranatha  Cor- 
rections (in  turn  owned  by  Moreland 
Family,  LLC),  was  slow  to  make  needed 
and  agreed-upon  repairs,  causing  late 
occupancy  by  the  county.  In  addition, 
uncertainty  remained  as  to  whether  the 
sale  was  tainted  by  conflicts  of  interest 
between  the  private  prison  company  and 
local  officials. 

The  Adelanto  facility  was  originally 
built  on  spec  by  Maranatha  and  leased  to 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR).  The  lease  was 
terminated  when  CDCR  tried  in  vain  to 
reduce  its  population,  and  the  building  fell 
into  disrepair.  The  terms  of  the  prison’s 
sale  to  the  county  included  fixing  the  fire 
and  smoke  alarms,  refurbishing  heating/ 
air-conditioning/ventilation  equipment, 
replacing  broken  glass,  and  adding  se- 
curity panels  and  dorm  dividing  walls. 
When  Maranatha  fell  behind  in  this  work, 
the  county  withheld  $500,000  in  payment 
as  a “hammer”  to  force  compliance.  The 
work  was  completed  two  months  behind 
schedule,  resulting  in  a $260,000  penalty 
assessed  by  the  county  for  late  occupancy 
of  the  706  prisoners  who  were  quickly 
moved  in.  [See:  PLN,  Jan.  2006,  p.20]. 

In  August  2006,  the  County’s  Board 
of  Supervisors  released  a previously 
confidential  report  implicating  local  of- 
ficials in  conflicts  of  interest  regarding  the 
prison  sale  and  related  land  sales.  It  was 
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revealed  that  former  state  Assemblyman 
Brett  Granlund,  now  a lobbyist  for  the 
county  in  the  state  Capitol,  had  violated 
his  lobbying  contract  by  not  informing  the 
county  in  writing  that  he  also  represented 
the  jail’s  owner,  Maranatha  Corrections.  It 
was  alleged  in  the  $160,000  county-funded 
report  that  Granlund  had  influenced  the 
county’s  decision  to  buy  the  prison  de- 
spite an  extensive  mold  problem  and  the 
lack  of  an  “as  is”  appraisal.  Granlund 
retorted  that  the  taxpayers  got  a “steal” 
on  the  facility. 

Another  conflict  involving  Granlund 
concerned  the  sale  of  surplus  county  land 
to  Jim  Foster,  county  supervisor  Dennis 
Hensberger’s  chief  of  staff.  The  land  was 
bought  advantageously  by  Granlund  in 
2001  for  $20,000  and  sold  to  Foster  in 
2002.  Foster  then  “flipped”  the  property 
in  2003  for  $100,000.  Granlund  tried  to 
insulate  his  complicity  by  claiming  that 
his  original  purchase  involved  Foster  as  a 
“silent  partner,”  a claim  denied  by  Foster. 
Foster  resigned  one  month  after  a report 


of  his  involvement  in  the  land  sale  was 
made  public. 

In  September  2006,  county  super- 
visors dismissed  the  allegations  in  the 
reports  as  “overblown.”  It  remains  to  be 
seen,  however,  if  the  jail  and  land  purchase 
controversies  will  indeed  “blow  over.”  In 
February  2007  it  was  reported  that  a for- 
mer Maranatha  official  had  told  District 
Attorney  investigators  that  Granlund  re- 
ceived a “substantial  commission”  on  the 
sale  of  the  prison,  an  allegation  that  previ- 
ously had  been  denied  by  both  Granlund 
and  the  facility’s  then-owner.  The  D.A.’s 
office,  however,  noted  that  it  had  closed  its 
investigation.  “If  the  bottom  line  is  that 
he  received  a commission  and  lied  to  us 
about  it,  while  disappointing,  that  would 
not  be  a criminal  offense,”  stated  Assistant 
D.A.  Jim  Hackleman.  FI 

Sources:  San  Bernardino  Press-Enterprise, 
San  Bernardino  County  Sun,  Inland  Valley 
Daily  Bulletin 
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Prisoner’s  Rights  Profile:  John  Midgley 

An  interview  with  Washington  social  justice  attorney  John  Midgley 


UnPhe  most  important  thing 
A about  prison  work  is  it’s  fun- 
damentally about  human  rights,”  says 
John  Midgley,  a Seattle  attorney  who  has 
worked  in  the  fields  of  social  justice  and 
prisoners  rights  for  three  decades.  “It’s 
about  how  we  are  going  to  treat  people 
we  are  incarcerating.  I think  that’s  worth- 
while.” 

Midgley,  59,  is  executive  director  of 
Columbia  Legal  Services  (CLS),  a non- 
profit organization  of  lawyers  and  legal 
aids  located  in  five  offices  throughout 
Washington  State  who  provide  assistance 
to  low-income  and  special  needs  popula- 
tions. CLS,  in  turn,  is  part  of  Alliance  for 
Equal  Justice,  a coalition  of  legal  service 
providers  with  a similar  goal.  His  admin- 
istrative role  overseeing  the  organization’s 
operations  is  a departure  of  sorts  (he’s 
used  to  being  on  the  front  lines  of  prison- 
ers’ rights  cases),  though  the  spirit  of  his 
work  is  consistent  with  a moral  concern 
he’s  held  since  graduating  from  Michigan 
Law  School  in  1975. 

Midgley’s  interest  in  social  justice 
issues  was  sparked  in  1970,  when  news 
reports  centered  on  students  protesting 
the  war  in  Vietnam.  He  recognized  the  im- 
portance of  getting  involved  civically  and, 
when  he  graduated  law  school  six  years 
later,  enrolled  in  Volunteers  in  Service 
for  America,  or  VISTA  (a  branch  of  the 
federal  AmeriCorps  program,  a national 
network  of  non-profit  organizations  that 
assists  communities  and  populations  in 
need).  The  organization  sent  him  to  as- 
sist prisoners  at  a prison  facility  in  Walla 
Walla,  Washington  through  Spokane 


by  Todd  Matthews 

Legal  Services  and  Seattle  Legal  Services. 
He  was  assigned  to  the  Institutions  Legal 
Services  Project  (ILSP).  The  two  organiza- 
tions and  their  project  eventually  morphed 
into  Evergreen  Legal  Services,  which  was 
involved  in  a landmark  case  — Hoptowit  v. 
Ray.  The  1982  ruling  by  the  Ninth  Circuit 
Court  was  in  favor  of  the  plaintiffs,  who 
argued  living  conditions  in  the  Wash- 
ington State  Penitentiary  in  Washington 
State  were  inadequate,  specifically  in  the 
areas  of  substandard  lighting,  inadequate 
plumbing,  food  service  that  did  not  meet 
public  health  standards,  vermin  infesta- 
tion, substandard  fire  prevention,  and 
inadequate  ventilation.  The  case  is  cited 
frequently  by  other  attorneys  representing 
prisoners,  and  made  strides  in  improving 
conditions  throughout  U.S.  prisons. 

“I  had  never  set  foot  in  Washington 
State,”  Midgley  recalls  of  his  early  expe- 
rience with  VISTA  and  the  ILSP,  during 
a recent  meeting  at  his  office  in  Seattle’s 
Pioneer  Square  neighborhood.  “I  didn’t 
know  much  about  Walla  Walla.  But  it 
was  a pretty  amazing  experience.  A lot 
happened,  and  I learned  a lot.” 

In  1983,  Midgley  went  into  private 
practice.  He  partnered  a law  firm,  Smith 
& Midgley,  but  continued  to  handle  a 
small  caseload  related  to  prisoners’  rights. 
In  1989,  he  returned  to  Evergreen  Legal 
Services.  The  organization  eventually 
evolved  into  CLS. 

In  addition  to  his  work  as  an  attorney, 
Midgley  also  wrote  PLlf  s Pro  Se  Tips  and 
Tactics  column  for  several  years  before 
heading  up  CLS. 

“People  ask  me,  ‘What’s  the  deal? 

Those  people  have 
committed  crimes,”’ 
he  adds.  “I  think  oth- 
er people  have  said 
the  same  thing,  but 
I always  say,  ‘Well, 
what  somebody  did 
to  get  themselves  in 
prison  says  some- 
thing about  them. 
But  what  happens 
to  them  after  they 
are  in  prison  says 
something  about 
us.’  Once  you  have 
the  power,  then  you 


have  the  responsibility.  It’s  important. 
People  can  be  very  harmed.” 

Midgley  spoke  with  PLN  abut  his 
career,  progress  and  challenges  in  the 
prisoners’  rights  movement,  and  how  his 
work  has  impacted  prisoners  incarcerated 
in  U.S.  prisons. 

PRISON  LEGAL  NEWS:  Looking  at 
the  prisoner’s  rights  movement  over  the  past 
30  years  you  have  been  an  attorney,  what 
are  some  of  the  hallmark  achievements? 

JOHN  MIDGLEY:  When  I started 
in  the  mid-1970s,  prisons  were  still  run  by 
people  who  really  weren’t  professionally 
trained,  supervised,  overseen,  or  held  ac- 
countable. One  really  good  example  was 
the  medical  care  at  the  prison  in  Walla 
Walla.  It  had  one  doctor.  It  also  had  this 
job  category  of  mostly  people  who  had 
been  medics  in  the  military,  but  they  were 
not  licensed  healthcare  providers.  I’m  sure 
some  of  them  were  fine,  but  it  was  just 
whoever  they  could  get  that  had  a little  bit 
experience.  There  were  really  horrendous 
medical  failures,  and  the  medical  care 
system  was  pretty  bad. 

There  was  a ‘mental  health’  program 
there  at  Walla  Walla  that  was  a great  ex- 
ample of  one  of  the  things  that  was  ended 
by  the  prison  movement.  It  was  a mental 
health  program  ran  by  a guy  named  Dr. 
Hunter.  Part  of  his  program  was  really  ter- 
ror. They  basically  said  they  were  going  to 
fix  peoples’  mental  illnesses,  including  in 
some  cases  their  homosexuality,  by  being 
mean  to  them.  One  of  the  ways  they  were 
mean  to  them  was  that  they  had  inmate 
attendants.  Some  of  the  program  was 
actually  run  by  inmates  supervising  other 
inmates.  These  people  who  were  inmate 
attendants  ended  up  physically  abusing 
some  of  the  other  prisoners.  It  was  really  a 
crazy  program,  but  it  was  allowed  to  exist 
because  people  didn’t  grasp  there  was  a 
problem  with  this  program.  At  one  of  the 
other  prisons,  I think  it  might  have  been 
in  Arkansas  and  Texas,  they  had  prison- 
ers guarding  other  prisoners,  and  in  some 
cases  were  given  guns.  You  look  at  it  now, 
and  it’s  just  so  incredibly  off  the  map  and 
beyond  inappropriate. 

I personally  think  there  were  two 
things  in  the  movement.  One  is  that  due 
process  came  into  prisons  a little  bit. 
There  were  disciplinary  hearings.  That 
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was  a big  deal  because  it  does  limit  some 
of  the  abuse  of  people  being  disciplined 
without  any  basis  at  all.  But  I actually 
think  the  biggest  change  brought  about 
largely  through  lawsuits  and  other  related 
things  is  that  healthcare  professionals,  in 
general,  have  to  be  certified  and  licensed. 
There’s  a much  higher  level  of  professional 
expectation  in  the  Washington  system 
about  what  guards  can  do  or  should  do. 
People  are  disciplined  for  abusing  prison- 
ers and  kicked  out  for  being  corrupt.  That 
level  of  professional  expectation,  training, 
and  accountability  is  there.  I don’t  mean  to 
say  in  any  way  there  aren’t  abuses.  There 
are  terrible  medical  conditions  in  prisons 
around  the  country.  But  it  is  an  advance  to 
have  a standard,  there  is  a standard,  and 
the  standard  is  higher  than  it  used  to  be.  I 
think  that  was  a real  accomplishment. 

The  other  thing  is  the  Supreme  Court, 
as  difficult  as  it  has  been  and  bad  as  has 
been  in  many  ways,  does  recognize  a lot 
of  basic  rights  of  prisoners.  It  recognizes 
a right  to  medical  care,  some  level  of 
personal  safety,  and  those  kinds  of  rights. 
Until  the  1950s,  the  federal  courts  had  this 
hands-off  doctrine.  Courts  couldn’t  do 
anything  for  prisoners.  Courts  can  now 
do  things  for  prisoners.  It’s  very  limited, 
and  much  more  limited  than  it  should  be, 
but  there  are  some  baseline  standards.  I 
don’t,  by  any  means,  think  it’s  adequate 
or  enough.  But  it’s  better.  To  me,  it’s  a 
little  bit  like  race  discrimination.  We 
didn’t  get  rid  of  race  discrimination,  but 
it’s  a big  deal  to  make  it  illegal.  That’s 
kind  of  what’s  happened  in  prisons.  The 
stuff  that  goes  on  now  is  actually  illegal, 
where  previously  a lot  of  it  wasn’t  really 
considered  illegal.  In  some  places,  it  has 
materially  improved.  I think  those  ad- 
vances are  real. 

PLN:  Where  has  the  movement  had  its 
challenges  or  setbacks? 

MIDGLEY:  The  place  where  the 
movement  wasn’t  successful  — which  I 
think  largely  has  to  do  with  who  was 
sitting  in  the  federal  courts,  and  how  the 
federal  courts  changed  - is  that  the  funda- 
mental nature  of  prisons  has  not  changed 
at  all.  When  the  movement  started  and 
people  started  litigating  about  prisons, 
people  thought  things  would  change 
fundamentally:  fewer  people  would  be 
in  prison,  there  would  be  more  humane 
incarceration.  One  of  the  big  issues  was 
whether  prisoners  have  the  rights  to  work 
and  rehabilitative  programs,  and  courts 
have  said  no  they  don’t  have  legal  rights. 
In  terms  of  fundamentally  changing  the 
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nature  of  prisons,  I don’t  think  the  move- 
ment was  successful  at  all.  But  in  terms 
of  establishing  certain  rights  for  prisoners 
and  creating  professional  expectations  for 
people  who  are  supposed  to  be  taking  care 
of  prisoners,  I think  there  has  been  a fair 
amount  of  success. 

PLN:  Are  there  institutional  things 
that  you  see  and  say,  ‘This  needs  to 
change’? 

MIDGLEY:  A fundamental  problem 
in  our  prison  system  is  the  sentencing 
structure.  People  have  these  incredibly 
long  prison  terms.  The  number  of  people 
in  prisons  needs  to  change.  There  have 
been  a few  changes.  Drug  sentencing  has 
been  mitigated  a little  bit  in  Washington 
State.  But  it’s  a long  and  hard  process. 
Mental  health  treatment  is  still  a huge 
issue,  and  something  we’re  looking  at  in 
Washington.  Medical  treatment  is  bad  in 
a lot  of  places,  but  at  least  there  are  some 
baseline  standards.  I’m  not  sure  it’s  the 
same  for  mental  health  treatment.  Jails 
and  prisons  are  the  main  mental  health 
institutions.  The  King  County  Jail  [in 
Seattle]  is  probably  the  biggest  mental 
health  institution  in  the  state.  People 
that  end  up  going  in  and 
out  of  jail  have  very  serious 
mental  problems,  and  there 
aren’t  adequate  resources  in 
the  community  to  deal  with 
them.  Certainly,  in  prisons, 
for  people  there  for  a long 
time,  their  mental  health 
treatment  has  not  been  dealt 
with  in  an  adequate  way. 

There  is  a practice  in  many 
prison  systems  of  just  put- 
ting people  with  very  serious 
mental  problems  in  segrega- 
tion. Put  them  in  a cell  by 
themselves.  Somebody  might 
come  in  and  see  them  once 
in  awhile,  but  it’s  not  really 
therapy.  They  have  supposed 
treatment  programs,  but  I 
don’t  think  they’re  at  the 
level  they  ought  to  be.  I think 
that’s  a huge  issue. 

The  other  area  is  prison- 
er re-entry.  When  you  have  a 
lot  of  people  in  prison,  most 
of  them  are  going  to  get  out. 

There  aren’t  a lot  of  support 
systems  in  the  community. 

Some  people  say  there’s  not 
enough  supervision,  either. 

But  you  need  both.  Support, 
job  training,  and  housing  are 
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big  issues.  That’s  huge  because  it’s  about 
prisoners  and  their  success.  But  it’s  also 
a big  public  safety  issue.  You  don’t  want 
to  create  a situation  where  people  can’t 
get  a job,  can’t  get  housing,  and  end  up 
sometimes  doing  the  same  things  that 
got  them  in  prison  before.  I think  public 
policymakers  are  waking  up  to  the  fact 
that  all  these  people  we  stuck  in  there  for 
all  these  years  are  coming  out.  We  better 
do  something. 
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John  Midgley  (cont.) 


an  attorney? 

MIDGLEY:  I really  didn’t  have  a long 
thought  process  about  it.  I got  to  the  end 
of  college  and  was  thinking  about  what 
I wanted  to  do  next.  I thought  maybe 
law  would  be  good.  I graduated  from 
the  University  of  Utah  in  1970.  It  was  a 
time  of  great  social  upheaval  and  fervor 
in  the  U.S.  There  was  a lot  going  around 
about  social  justice.  There  were  lawyers,  of 
course,  involved  in  that.  I think  1970  may 
have  been  the  year  when  there  was  a tre- 
mendous amount  of  Vietnam  protests  and 
buildings  burned  on  campus.  While  that 
was  going  on,  I thought  I would  go  to  law 
school  and  get  involved  in  social  justice 
and  civil  rights  issues.  I went  to  University 
of  Michigan  Law  School  at  Ann  Arbor. 
I was  actually  there  for  the  first  year  and 
disappointed  in  law  school.  The  focus  at 
law  school  then,  and  probably  at  some  law 
schools  now,  was  not  necessarily  social 
justice.  I actually  left  for  a year-and-a-half 
and  then  came  back  and  it  was  much  more 
focused  on  what  I wanted  to  do.  One  of 
the  things  that  was  going  on  then,  not  in 
prisons  but  in  mental  institutions,  was 
the  due-process  revolution.  The  Supreme 
Court  had  made  some  decisions,  and 
states  were  starting  to  say,  ‘You  can’t  put 
people  in  mental  institutions  against  their 
will  without  a full  judicial  hearing.’  So  I 
got  involved  in  some  of  that  in  Michigan 
with  a law  professor  there.  One  thing  led  to 
another,  and  I ended  up  getting  interested 
in  people  who  were  in  institutions. 

PLN:  Did  you  ever  consider  a law  ca- 
reer outside  the  social  justice  field? 

MIDGLEY:  Not  really.  Since  starting 
to  work  on  prison  issues  and  in  legal  ser- 
vices, I never  thought  that  I wanted  to  do 
anything  else.  Actually,  on  the  contrary, 
I feel  that  I’m  lucky  to  be  able  to  have 
been  paid  a salary  to  do  things  that  I felt 
strongly  were  good  things  to  do. 

PLN:  What  cases  have  you  been 
involved  in  that  have  impacted  prisoners’ 
rights? 

MIDGLEY:  I do  think  the  case  in  the 
Walla  Walla  penitentiary  had  an  impact. 
It’s  the  case  of  Hoptowit  w.  Ray.  I think  it 
had  an  impact  because  it  was  a fairly  early 
case  in  this  part  of  the  country  — there 
were  a lot  of  them  in  the  South  - that  ex- 
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tended  a lot  of  the  things  that  were  going 
on  there  into  this  part  of  the  country.  It’s 
a case  that  has  been  cited  a fair  amount, 
and  did  establish  a standard  for  medical 
care.  I think  that  case  did  have  a long-term 
impact  in  terms  of  standards  and  what 
kind  of  relief  you  can  get.  The  ruling  on 
the  Ninth  Circuit  said  you  can  get  some 
pretty  specific  remedies  if  you  can  show 
the  medical  care  in  prison  is  insufficient. 
And  you  can  get  some  pretty  specific 
remedies  if  you  show  that  safety  is  bad. 
In  Hoptowit  v.  Ray,  there  were  a lot  of 
private  lawyers,  and  the  ACLU,  involved. 
I’m  not  sure  we  turned  the  legal  standards 
in  any  direction.  But  we  had  at  least  that 
one  case.  That’s  a case  that  has  certainly 
been  used  around  the  country. 

PLN:  You  are  now  the  executive  direc- 
tor of  Columbia  Legal  Services.  Describe 
the  organization. 

MIDGLEY:  Columbia  is  the  succes- 
sor of  Evergreen  Legal  Services.  We  do  a 
broad  variety  of  things.  In  Washington, 
there  is  this  organization  called  the  Al- 
liance for  Equal  Justice.  It’s  basically  a 
coalition  of  legal  aid  organizations  that 
represent  people  who  don’t  have  money. 
People  have  different  roles  in  the  Alli- 
ance for  Equal  Justice.  Columbia  Legal 
Service’s  role  is  to  do  the  work  that  other 
legal  providers  can’t  do.  Most  of  the  stuff 
they  can’t  do  is  because  of  restrictions  on 
their  funding.  We  have  some  restrictions, 
but  not  the  same.  For  example,  we  can  do 
class  action  suits.  We  can  represent  clients 
in  the  Legislature,  either  defending  against 
laws  somebody  is  trying  to  change,  or 
propose  laws.  We  can  do  administrative 
rule-making.  Other  organizations  can  do 
a little  bit  of  those  things  in  some  ways, 
but  not  much.  We  can  also  represent  pris- 
oners. I don’t  know  if  you  know  this,  but 
organizations  that  get  Legal  Services  Cor- 
poration money  can’t  represent  prisoners 
on  anything  related  to  their  incarceration. 
We  can  also  represent  undocumented 
people.  We  do  all  those  things.  We  do 
more  systemic  work,  generally  larger  scale. 
A fair  amount  of  class  action  work.  The 
reason  we  are  able  to  do  that  is  because  the 
Alliance  for  Equal  Justice  and  the  Access 
To  Justice  network  in  Washington  - and 
this  is  a quirky  thing,  because  it  really  has 
to  do  with  our  ability  to  even  exist  — and 
that  is  the  Alliance  has  a set  of  values  that 
says  we’re  not  going  to  write  anybody  off. 
There  isn’t  an  entire  group  of  people  we 
won’t  represent,  and  there  isn’t  an  entire 
area  of  relief  that  we’re  not  going  to  do. 
Everybody  got  together  and  said  we’re 
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going  to  make  sure  somebody  can  do  this. 
Columbia  Legal  Services  is  the  one  that 
gets  to  do  it.  It’s  really  great  to  be  part  of 
a situation  like  that  because  some  of  the 
funding  that  legal  aid  people  get,  in  fact 
most  of  it,  prohibits  use  of  the  money  for 
that.  It’s  a way  of  saying  we  really  are  able 
to  do  this  because  everybody  wants  some- 
body to  do  it.  One  of  the  things  I’m  happy 
about  is  we  have  a very  broad  variety  of 
stuff  that  we  do.  We  had  a big  foster  care 
case  that  we  worked  on  for  many  years.  We 
had  a big  case  for  services  for  the  devel- 
opmentally  disabled.  We  handle  prisoners 
stuff.  We  have  done  things  to  get  relief  for 
mobile  home  owners  in  the  Legislature. 
All  kinds  of  administrative  processes  for 
people  to  get  wages  that  weren’t  paid.  We 
really  don’t  have  a specialty.  We  do  what- 
ever needs  to  be  done.  We  just  had  a big 
class  action  case  go  to  a jury  in  a federal 
court  in  Yakima,  and  the  jury  came  back 
in  our  favor.  These  were  workers  exploited 
by  a company  in  California. 

PLN:  Do  you  think  there  are  fewer 
attorneys  today  interested  in  social  justice 
issues  and  prisoners’  rights  issues? 

MIDGLEY:  No.  I think  there  are 
more.  I know  there  are  a lot.  One  of 
the  things  that  was  very  interesting  to 
me  was  that  when  I was  in  law  school, 
we  did  a little  bit  of  stuff  talking  about 
social  justice  and  that  sort  of  thing.  But 
a lot  of  law  schools  now  have  these  big 
public  interest  programs.  People  are  very 
strongly  encouraged  to  do  it.  There  are 
fellowship  programs  and  lots  of  support. 
We  get  resumes  from  people  who  have 
done  amazing  things.  We  would  like  to 
hire  them.  The  difference  when  I came 
in  was  that  if  you  wanted  to  get  a job  in 
legal  services,  you  could  just  get  a job  in 
legal  aid.  Now,  it’s  very  competitive.  The 
people  who  apply  are  very  good.  I think 
there  are  many  more  lawyers  interested 
in  these  issues  than  there  are  jobs.  I think 
there’s  certainly,  not  everybody  coming 
out  of  law  school  is  interested  in  social 
justice.  But  I think  a lot  of  people  really 
want  to  do  this  kind  of  work.  It  would  be 
great  if  there  were  more  opportunities.  It’s 
not  hard  to  find  good  people  who  want  to 
do  this  work.  It’s  not  hard  at  all.  I think 
a lot  of  people  who  do  more  traditional 
forms  of  law  really  enjoy  it.  And  some 
of  the  people  who  enjoy  it  would  still 
like  to  do  things  more  involved  in  social 
justice. 

Todd  Matthews  is  an  independent  journalist 
based  in  Tacoma,  Washington. 

Prison  Legal  News 


Missouri:  New  State  Law  Conceals  Identity  of  Executioners 


Missouri  enacted  a new  law  de- 
claring the  identity  of  those 
personnel  participating  in  the  execution 
process  to  be  a state  secret.  The  statute 
provides  a legal  cause  of  action  for  dam- 
ages and  punitive  damages  against  those 
“leaking”  such  information,  and  bars  any 
licensing  board  or  department  from  taking 
any  form  of  sanction  against  such  a partici- 
pant for  his  having  so  aided  the  state. 

The  enactment,  Section  546.720 
RSMo,  signed  into  law  by  Missouri 
Governor  Matt  Blunt  in  July  2007,  has 
an  even  darker  implication.  According  to 
the  Jean  Maneke,  attorney  for  the  Mis- 
souri Press  Association,  it  amounts  to  a 
state  law  denying  the  media  the  right  to 
publish  truthful  information,  thus  strik- 
ing at  the  heart  of  the  First  Amendment. 
(Note:  There  exist  precedents  protecting 
information  damaging  to  the  national  se- 
curity, and  there  are  community-standard 
protections  redacting  the  identity  of 
juvenile  litigants.]  However,  section  2 of 
the  new  statute  proscribes  such  report- 
ing “[notwithstanding  any  provision  of 
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law  to  the  contrary.”  This  may  prove  to 
be  the  legal  soft  underbelly  by  which  the 
Missouri  Press  Association  attacks  the 
statute,  citing  the  First  Amendment  as 
such  a “provision  of  law.”  And  because 
section  3 of  the  statute  used  the  same 
“notwithstanding  ...”  disclaimer  preface, 
another  attack  might  surface  from  the 
medical  community  complaining  that  the 
new  law  conflicts  with  their  right  to  main- 
tain professional  ethical  standards. 

The  problem,  certainly  not  unique  to 
Missouri,  is  that  the  “humane”  process 
of  administering  lethal  injection  requires 
the  services  of  licensed  medical  profes- 
sionals such  as  anesthesiologists,  who  are 
forbidden  by  their  Hippocratic  Oath  to 
knowingly  harm  anyone.  Indeed,  medical 
Boards  sit  to  enforce  the  oath,  at  the  peril 
of  an  offender  being  sanctioned  (including 
loss  of  their  license).  However,  that  has  yet 
to  happen  despite  the  fact  that  in  numer- 
ous states,  including  Missouri,  licensed 
physicians  have  carried  out  executions. 

The  new  law  declares  that  only  the 
cold  record  of  the  amount,  type  and  tim- 


ing of  chemicals  administered  may  be 
disclosed.  Even  the  execution  chamber 
shall  be  “enclosed  from  public  view.”  If 
this  statute  holds,  reports  of  “botched” 
executions  will  disappear  from  public 
view,  literally  burying  the  truth  with  the 
victims.  Missouri  has  not  had  an  execution 
since  October  2005. 

Source:  International  Herald  Tribune. 


CALIFORNIA  HABEAS  HANDBOOK 
5th  Edition  Now  Shipping! 

A PRACTICAL  GUIDE  TO  STATE  AND 
FEDERAL  HABEAS  UNDER  AEDPA 

By  Kent  Russell,  PLN  Columnist  (“Habeas  Hints”) 

• Completely  Revised:  Autumn,  2006 
• All-New  Habeas  Grounds  Table 

• Appx.  w / Actual  Russell  Documents 

Cost  = $39.99  for  prisoners  (others  add  $10). 
Send  check  or  money  order  to: 

Kent  Russell  (C.H.H.) 

2299  Sutter  Street 
San  Francisco,  CA  94115 

Website:  RUSSELLHABEAS.COM 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9 th  Circuit  Court  of  Appeals. 

791  Price  Street,  #170,  Pismo  Beach,  CA  93449  ph  805.556.0844 
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National  Conference  for  Prison  Book  Projects  Held  in  Urbana-Champaign 


On  November  3,  2007,  a confer- 
ence in  Urbana-Champaign, 
Illinois  brought  together  88  participants 
from  29  different  prison  book  projects 
across  the  country.  A similar  event  of 
this  kind  has  not  taken  place  since  a 2002 
conference  in  Philadelphia. 

Participants  shared  information 
about  issues  of  fundraising,  censorship, 
and  how  to  work  with  prison  administra- 
tions. They  compared  their  experiences 
of  what  has  worked  and  what  has  not. 
All  agreed  that,  despite  their  titles,  prisons 
have  failed  to  “correct”  their  prisoners. 
These  prison  activists  have  taken  it  upon 
themselves  to  reach  out  to  those  individu- 
als who  are  “gone  but  not  forgotten.” 

The  history  of  the  Urbana-Cham- 
paign Books  To  Prisoners  project,  host 
of  the  event,  is  an  inspiring  story.  Yet  it’s 
just  one  example  of  similar  projects  that 
have  sprouted  up  throughout  the  nation  in 
places  like  New  Orleans,  Seattle,  Boston, 
and  Claremont,  California.  In  2004,  the 
UC-BTP  began  as  a small  handful  of  vol- 
unteers carrying  boxes  of  books  around 
in  the  backs  of  their  cars.  When  the  local 
Independent  Media  Center  purchased 
an  old  post  office  built  in  1915,  UC-BTP 
found  the  perfect  home  in  an  old  mail 
sorting  room  in  the  basement  with  built-in 
shelves  ready-made  for  a library. 

Books  flooded  in  from  students  and 
professors  at  the  University  of  Illinois, 
as  well  as  the  larger  community.  The 
project  has  been  led  by  those  who  have 
served  time,  or  had  loved  ones  who  have 
been  locked  up.  The  UC-BTP  now  serves 
27  Illinois  state  prisons  and  four  federal 
penitentiaries. 

UC-BTP  volunteers  also  staff  and 
maintain  libraries  in  the  two  local  jails. 
After  a rash  of  jail  suicides — three  oc- 
curred within  six  months  in  2004 — the 
Sheriff  was  open  to  improving  conditions. 
In  September  2005,  they  moved  1,500 
books  into  the  downtown  jail,  and  two 
years  later  they  opened  a second  library 
in  the  satellite  jail. 

In  just  four  short  years,  UC-BTP  has 
become  a thriving  project  with  dozens  of 
volunteers.  To  date,  they  have  sent  out 
18,596  books  to  2,855  prisoners.  This 
year  alone  they  have  sent  out  over  10,000 
books.  During  a pack-a-thon  the  weekend 
of  the  conference,  they  sent  out  500  of 
those  books.  As  one  volunteer  comment - 
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ed,  “It  was  an  incredible  act  of  solidarity 
that  participants  wanted  to  spend  hours 
in  our  room  getting  packages  out.” 

Speakers  for  the  national  conference 
included  Buzz  Armstrong  who  promotes 
art  in  prisons  across  Michigan  through  his 
Prison  Creative  Arts  Project.  He  organizes 
the  Annual  Exhibition  of  Art  by  Michi- 
gan Prisoners,  an  event  that  showcases 
art  works  from  over  200  artists  in  prison. 
The  opening  reception  for  the  next  exhibit 
is  March  25,  2008  at  the  University  of 
Michigan  in  Ann  Arbor. 

The  keynote  speaker  was  Paul  Wright, 
founder  and  editor  of  Prison  Legal  News, 
the  longest  running  publication  of  its 
kind  and  a favorite  among  “jailhouse 
lawyers.”  He  gave  a history  of  the  mod- 
ern movement  to  get  books  to  prisoners 
which  he  says  began  in  1964  when  black 


The  California  Department  of 
Corrections  and  Rehabilitation 
(CDCR)  settled  a lawsuit  brought  by 
Jesus  Christ  Prison  Ministry  (JCPM)  that 
sought  to  overcome  CDCR’s  rigid  bar  to 
mailing  free  materials  to  prisoners.  The 
settlement  was  based  on  the  intervening 
Ninth  Circuit  decision  in  Prison  Legal 
News  v.  Lehman,  397  F.3d  692  (9th  Cir. 
2005)  involving  the  Washington  state 
Department  of  Corrections,  which  caused 
CDCR  to  revise  its  policies  regarding  non- 
subscription bulk  mail  and  catalogs. 

Ronald  John  was  released  from  CDCR 
in  1997  after  serving  seven  years.  Thereaf- 
ter, he  founded  JCPM  in  Lucerne  Valley, 
CA,  and  published  a soft-cover  book, 
Change  Your  Life  Biblically.  This  book,  in- 
tended for  a prisoner  audience,  was  mailed 
to  prisoners  at  CDCR's  Substance  Abuse 
Treatment  Facility  (SATF),  a state  prison 
in  Corcoran.  But  that  was  as  far  as  the 
books  got  — to  the  prison.  Prisoners  were 
denied  their  receipt  because  of  CDCR’s 
mail  policy  that  prohibited  bulk  (third- 
class)  mail  from  non-approved  vendors. 
(Approved  vendors  included  only  major 
players  such  as  Amazon.com  and  Barnes 
and  Noble.  ) In  tension  by  this  policy  were 


Muslims  struggled  to  get  the  newspaper 
Muhammad  Speaks  into  prisons.  Wright 
commented  on  the  fight  to  get  prisoners 
access  to  literature: 

“I  think  the  hostility  that  we’re  seeing 
toward  written  materials  of  all  stripes  is 
a conscious  hostility  towards  having  a 
literate,  politically  conscious  population. 
They  don’t  want  to  take  any  chances  with 
it.  80%  of  the  prison  population  is  func- 
tionally illiterate  and  they  are  spending  a 
lot  of  time,  money  and  resources  to  keep 
it  that  way.” 

For  more  on  the  local  Books  to  Pris- 
oners project  see  www.books2prisoners. 
org.  FJ 

Brian  Dolinar  is  an  independent  investiga- 
tive journalist  and  community  activist  based 
in  Champaign , Illinois. 


the  prisoners’  First  Amendment  rights  to 
religious  practice  and  CDCR’s  rights  to 
maintain  security.  The  Pacific  Justice  In- 
stitute took  up  John’s  cause  in  the  names 
of  SATF  prisoners  Daniel  Leffel,  Marvin 
Salinas  and  Daniel  Marchy  and  filed  suit 
in  federal  court  in  March  2005. 

Shortly  thereafter,  the  Ninth  Circuit 
U.S.  Court  of  Appeals  decided  Prison 
Legal  News  v.  Lehman,  wherein  similar 
issues  regarding  non-subscription  bulk 
mail  restrictions  were  resolved  favorably, 
resulting  in  CDCR  amending  its  mail 
regulations.  Unique  to  JCPM’s  complaint 
was  that  they  sought  to  mail  prisoners 
not  only  books,  but  CDs  and  audio  tapes 
containing  sermons  and  other  Christian 
teachings.  CDCR's  policy  only  permit- 
ted such  media  to  be  donated  to  prison 
chaplains,  who  could  then  sign  out  the 
material  to  prisoner  congregants.  The 
complaint  further  alleged  that  regular  use 
of  such  religious  materials  was  wholly  in 
keeping  with  CDCR’s  penological  interests, 
namely  in  positive  behavioral  reformation. 
CDCR  retched,  noting  that  such  media  was 
contraband  unless  it  came,  properly  pack- 
aged, from  approved  vendors.  The  state 
of  affairs,  then,  was  that  CDCR  prison- 


California  DOC  Settles  Federal  Suit  to  Permit 
Bible  Study  Materials;  Establishes  Pilot 
Program  For  Screening  Books  and  CDs 
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ers  were  permitted  to  receive  harsh  “rap” 
CDs  from  approved  vendors,  but  were  not 
permitted  First- Amendment-protected 
religious  materials  solely  because  of  the 
purveyor.  The  plaintiffs  sought  declaratory 
and  injunctive  relief. 

The  district  court  found  that  CDCR’s 
mail  policy  violated  the  prisoners’  consti- 
tutional rights  under  42  U.S.C.  § 2000cc,  et 
seq.,  the  Religious  Land  Use  and  Institu- 
tionalized Persons  Act  (RLUIPA).  Going 
to  the  heart  of  the  matter,  the  court  found 
that  CDCR  had  not  advanced  any  evi- 
dence to  support  a meaningful  distinction 
between  the  terms  “approved  vendor”  and 
“unapproved  vendor,”  and  held  CDCR’s 
alleged  distinction  to  be  “arbitrary.” 
Therefore,  the  court  held  that  the  first  fac- 
tor of  Turner  v.  Safley,  482  U.S.  78  (1987) 
had  been  met  [failure  to  demonstrate 
a logical  connection  between  a prison 
regulation  and  its  asserted  goal],  and  that 
no  further  Turner  analysis  was  necessary. 
The  court  granted  summary  judgment 
in  favor  of  the  prisoner  plaintiffs  on  the 
basis  of  their  free  exercise  and  free  speech 
challenges  to  CDCR’s  mail  policy. 

The  court  also  granted  plaintiffs’ 
summary  judgment  motion  as  to  their 
RLUIPA  rights.  It  was  undisputed  that 


JCPM’s  materials  were  not  alternatively 
available  from  any  other  vendor.  Further, 
the  restrictions  banning  JCPM’s  instruc- 
tional media  imposed  a substantial  burden 
on  the  plaintiffs’  religious  beliefs.  More- 
over, defendants  could  offer  no  legitimate 
governmental  interest  in  promoting  such 
restrictions.  Accordingly,  the  court  left 
to  the  parties  the  task  of  working  out  a 
settlement  of  a policy  change  that  would 
accommodate  the  plaintiffs’  rights. 

In  an  April  2007  Settlement  Agree- 
ment, the  parties  stipulated  to  a Temporary 
Operational  Procedure  for  SATF,  to  be 
a pilot  project  at  (only)  SATF  for  the 
purpose  of  developing  a workable  final 
CDCR- wide  policy.  The  essentials  of  the 
Procedure  are  that  SATF  prisoners  desiring 
to  receive  materials  from  JCPM  shall  ar- 
range with  JCPM  for  their  needs.  Once  per 
month,  JCPM  shall  ship  all  such  requests 
in  bulk  to  SATF,  addressed  to  “Religious 
Programs.”  Cassette  tapes  and  CDs  shall 
not  be  designated  for  one  named  prisoner 
unless  only  one  copy  was  requested.  The 
purpose  is  to  protect  against  JCPM  know- 
ing precisely  which  copy  of  which  tape/CD 
went  to  which  prisoner  — a security  issue. 
The  designated  chaplain  shall  be  respon- 
sible for  randomly  reviewing  tapes/CDs 


to  verify  valid  religious  content,  within 
five  days  of  receipt.  Once  this  preliminary 
screening  is  completed,  the  package  and 
prisoner  manifest  are  forwarded  to  SATF’s 
Investigative  Services  Unit  (ISU)  (a.k.a., 
the  security  squad}  for  “informational 
and  investigative”  purposes.  The  ISU 
shall  review  the  media  for  any  hidden  files 
or  recordings,  also  within  five  days,  and 
forward  approved  material  to  Receiving 
and  Release  for  issuance  to  the  prisoners 
and  inclusion  on  their  property  cards.  All 
normal  prison  rules  pertaining  to  total 
quantity  of  tapes  and  CDs  in  one’s  pos- 
session shall  apply. 

This  case  sets  a new  standard  for 
receipt  of  religious  programming  ma- 
terials that  may  apply  in  many  other 
jurisdictions.  The  plaintiffs’  Sacramento, 
CA  attorneys,  Brad  W.  Dacus  and  Kevin 
Snyder  of  Pacific  Justice  Institute,  were 
awarded  $16,400  in  attorney  fees  and 
costs.  See:  Jesus  Christ  Christian  Ministry 
v.  CDCR,  456  F.Supp.2d  1188  (2006), 
U.S.D.C.  Case  No.  CIV-S-05-0440  DAD, 
Order  (September  27,  2006),  Settlement 
Agreement  (April  16,  2007)  [including 
Attachment  1,  “Temporary  Operational 
Procedure].  The  settlement  is  posted  on 
PLN’s  website.  FJ 


Prison  Profiteers:  Who  Makes  Money  from  Mass  Incarceration, 

Edited  by  Paul  Wright  ara  Herivel 

Paperback,  324  pages,  The  New  Press,  2008,  $19.95 

/ J 

This  is  the  third  and/l^test  book  in  a series  of  Prison  Legal  News  antho 
the  reality  of  mass  Ipiprisonment  in  America.  [The  other  two  titles  are  1 
An  Inside  Look  §t  tne  US  Prison  Industry  and  Prison  Nation:  The  Wareh 
Poor,  both  available  from  PLN],  ' 


Prison  Profiteers  is  unique  from  other  books  on  the  market  because  it  exposes  and;discusses 
who  profit^and  benefits  from  mass  imprisonment,  rather  than  who  is  harmed  by  (Cand  how. 
Why  is  sentencing  refc/m  dead  on  arrival  in  every  state  legislature  and  congress?what  is  the 
biggestdransfer  of  public  wealth  into  private  hands  in  recent  history?  Read  Priscfn  Profiteers 
and  you  will  know!  Hint:  It  has  to  do  with  prisons. 


Contributors  include:  Judy  Greene  on  private  prison  giants  Geo  (formerly  Wackenhut)  and 
■CCA;  Anne-Marie  Cusac  on  who  sells  electronic  weapons  to  prison  guards;  Wil  S.  Hylton  on 
the  largest  prison  health  care  provider;  Ian  Urbina  on  how  prison  labor  supports  the  military; 
Kirsten  Levingston  on  the  privatization  of  public  defense;  Jennifer  Gonnerman  on  the  costs  to 
neighborhoods  from  which  prisoners  are  removed;  Kevin  Prams  on  the  banks  and  brokerage 
houses  that  finance  prison  building;  and  Silja  Talvi  on  the  American  Correctional  Association 
as  a tax-funded  lobbyist  for  professional  prison  bureaucracies;  Tara  Herivel  on  juvenile  pris- 
ons; Gary  Hunter  and  Peter  Wagner  on  the  census  and  counting  prisoners;  David  Reutter  on 
Florida's  prison  industries;  Alex  Friedmann  on  the  private  prisoner  transportation  industry; 
Paul  Von  Zielbauer  on  the  sordid  history  of  Prison  Health  Services  in  New  York;  Steven  Jack- 
son  on  the  prison  telephone  industry;  Samantha  Shapirb'fln  religious  groups  being  paid  to  run 
prisons  and  Clayton  Mosher,  Gregory  Hooks  and  Peter  Wood  On  the  myth  and  reality  of  build- 
ing rural  prisons.  / v 
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Must  reading  for  anyone  seriously  interested  in  knowing  yvho  profits  from  locking  up  2.3  mil- 
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Dallas,  Texas,  Jail  Pays  $950,000  for  Neglecting  Mentally  111  Prisoners 


On  February  20,  2007,  the  Dallas 
County,  Texas,  Jail  agreed  to  pay 
$950,000  for  its  negligent  mistreatment 
of  three  mentally  ill  individuals — one  of 
whom  died — while  imprisoned  at  the  jail 
awaiting  competency  hearings. 

In  2004,  James  Monroe  Mims,  a man 
in  his  50s,  was  sent  from  the  state  mental 
hospital  to  the  Dallas  County  Jail  to  attend 
a competency  hearing.  While  awaiting  the 
hearing,  Mims,  who  had  lived  at  the  state 
hospital  since  the  1970s  after  he  was  found  in- 
competent for  the  kidnapping  and  attempted 
murder  of  a police  officer,  was  allegedly 
denied  psychotropic  medications.  Mims’s 
attorney  alleged  at  trial  that  his  client  went 
from  a man  who  was  already  “out  of  touch 
with  reality”  to  a man  who  could  not  feed  or 
dress  himself  or  even  stand.  Mims’s  attorney 
further  noted  that  the  water  in  his  client’s  cell 
had  been  cut  off  for  days  after  he  flooded  the 
cell  and  that  Mims  was  lost  in  the  jail  for  2 
months  because  he  did  not  receive  a timely 
competency  hearing.  The  Dallas  County  Jail 
holds  more  than  9,000  prisoners. 

In  2003,  Kennedy  Nickerson,  31,  was  also 
in  the  jail  awaiting  a competency  hearing.  A 


by  Michael  Rigby 

judge  determined  that,  not  only  was  Nickerson 
incompetent  to  stand  trial  on  drug  possession 
charges,  but  that  he  would  never  again  regain  his 
competency.  Rather  than  being  transferred  to  a 
mental  hospital  as  state  law  requires,  however, 
Nickerson  was  mistakenly  released  from  the 
jail.  He  was  found  five  days  later  on  the  side 
of  a highway  lying  in  his  own  excrement  after 
apparently  suffering  seizures. 

In  2002  Clarence  Lee  Grant,  51,  who 
had  previously  been  found  incompetent  to 
stand  trial  for  arson,  was  transferred  to  the 
jail  from  the  state  mental  institution  for  a 
competency  hearing.  At  the  time  of  his  trans- 
fer Grant  was  being  treated  for  schizophrenia, 
seizure  disorders,  and  hypertension.  At  the 
jail  Grant’s  medication  was  confiscated.  His 
condition  declined  until  he  died  on  February 
1, 2002,  from  lack  of  medication. 

Mims’s  guardian,  the  next  friend  of 
Nickerson,  the  administratrix  of  Grant’s 
estate,  and  Advocacy,  Inc. — a mental  health 
advocacy  group — sued  the  jail  in  the  U.S. 
District  Court  for  the  Northern  District  of 
Texas  contending  that  it  had  a pattern  and 
practice  of  neglecting  prisoners  and  that 
the  jail  had  for  many  years  not  provided 


prisoners  appropriate  mental  health  and 
medical  services.  Attorneys  for  the  plaintiffs 
further  contended  that  the  jail  was  negligent 
in  contracting  with  the  University  of  Texas 
Medical  Branch-Galveston  (UTMB)  to 
provide  medical  services  at  the  jail  in  light  of 
UTMB’s  well-known  difficulties  in  providing 
appropriate  mental  health  services.  (UTMB 
is  also  responsible  for  providing  medical  care 
to  90%  of  Texas  state  prisoners.) 

Dallas  County  Sued  UTMB  contend- 
ing it  was  responsible  for  the  poor  mental 
health  care  afforded  the  plaintiffs,  but 
that  lawsuit  was  dismissed  with  the  Court 
holding  that  UTMB  was  entitled  to  Elev- 
enth Amendment  Immunity. 

The  final  outcome  was  that  Dallas 
County  settled  with  the  plaintiffs  for  a 
total  of  $950,000:  $540,000  to  Mims  for 
pain  and  suffering;  $270,000  to  Grant’s 
estate;  and  $140,000  to  Nickerson. 

The  Plaintiffs  were  represented  by  attor- 
neys David  Finn  of  Millner  & Finn  in  Dallas, 
TX;  and  Mark  A.  Haney  and  Jeff  Kobs,  both 
of  Kobs,  Haney  & Hundley  in  Fort  Worth, 
Texas.  See:  Mims  v.  Dallas  County,  USDC 
ND  TX,  Case  No.  3-04-CV-2754.  P 
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Texas  GEO  Prison  Squalor  Drives  Idaho  Prisoner  to  Suicide 


Seven  months  after  arriving  at  the 
Dickens  County  Correctional 
Center  (DCCC),  a private  prison  in  Spur, 
Texas  operated  by  the  GEO  Group,  Idaho 
state  prisoner  Scot  Noble  Payne,  43,  was 
dead  by  his  own  hand.  The  reason  he  gave 
for  committing  suicide?  Squalid  condi- 
tions at  the  privately-run  lockup. 

Payne  arrived  at  DCCC  on  August 
27,  2006  along  with  125  other  Idaho 
prisoners  who  were  transferred  from  a 
troubled  GEO-run  facility  in  Newton, 
Texas.  In  December  2006,  Payne  escaped 
from  DCCC  by  scaling  a fence.  He  was 
captured  a week  later,  returned  to  the 
prison  and  placed  in  solitary  confinement. 
In  a letter  to  his  uncle,  Payne  wrote  that 
he  welcomed  death  because  “it  sure  beats 
having  water  on  the  floor  24/7,  a smelly 
pillow  case,  sheets  with  blood  stains  on 
them  and  a stinky  towel  that  hasn’t  been 
changed  since  they  caught  me.” 

Just  after  midnight  on  March  4, 2007, 
he  used  a razor  blade  to  cut  two  3-inch 
gashes  in  his  throat. 

Following  Payne’s  suicide,  Don 
Stockman,  the  health  care  director  for 
the  Idaho  Department  of  Corrections 
(IDOC),  inspected  the  GEO  facility  and 
declared  it  the  worst  prison  he  had  ever 
seen.  “The  physical  condition  of  the  cell 
where  the  suicide  occurred  does  not,  in 
my  opinion,  comply  with  any  standards 
related  to  inmate  housing 
for  either  segregated  hous- 
ing or  housing  for  inmates 
on  suicide  watch,”  he  said. 

“The  physical  environment 
of  the  cell  would  have  only 
enhanced  the  inmate’s  de- 
pression that  could  have 
been  a major  contributing 
factor  in  his  suicide.”  But 
the  IDOC  cannot  shirk  its 
responsibility  for  Payne’s 
death  by  laying  the  blame 
at  GEO’s  feet. 

During  the  seven  months 
between  when  Idaho  pris- 
oners were  transferred  to 
DCCC  and  Payne’s  suicide, 

Idaho  officials  visited  the 
prison  just  one  time.  That 
inspection  revealed  serious 
problems;  however,  no  action 
was  taken  to  correct  them. 

Grievances  filed  by  DCCC 


by  Matt  Clarke 

prisoners  were  handled  over  the  phone  by 
Idaho  officials,  who  parroted  DCCC  war- 
den Ron  Alford’s  line  that  everything  was 
O.K.,  everything  was  under  control. 

Nor  can  GEO  escape  responsibility 
for  its  role  in  Payne’s  suicide  simply  be- 
cause the  company  suspended  Alford,  a 
former  Texas  warden  known  for  running 
prisons  using  physical  and  verbal  intimi- 
dation. Alford,  in  turn,  placed  the  blame 
squarely  on  GEO. 

“They  denied  me  everything.  To  buy  a 
pencil  with  GEO,  it  took  three  signatures. 
They’re  cheap,”  he  said. 

Likewise,  lack  of  funds  was  Idaho’s 
excuse  for  failing  to  monitoring  their  pris- 
oners at  DCCC.  “We  weren’t  happy  about 
the  things  that  were  going  on  down  there,” 
stated  former  IDOC  Director  Vaughn 
Killeen,  who  stepped  down  in  December 
2006.  “We  didn’t  have  that  level  of  budget 
to  accommodate  full-time  monitors” 

It  appears  that,  when  it  came  to  its 
prisoners  held  in  out-of-state  for-profit 
lockups,  the  IDOC’s  motto  was  “out  of 
sight,  out  of  mind.” 

Payne’s  suicide  has  changed  that 
hands-off  philosophy,  at  least  temporar- 
ily. In  July  2007  the  IDOC  created  a staff 
position  to  oversee  prisoners  housed  in 
out-of-state  contract  prisons  and  county 
jails.  Further,  the  Idaho  prisoners  housed 
at  DCCC  have  since  been  moved  - to  two 


other  GEO-run  prisons  in  Texas,  the  Val 
Verde  Correctional  Facility  and  the  Bill 
Clayton  Detention  Center. 

The  good  news?  Conditions  are  report- 
edly better  at  the  other  GEO  prisons;  Val 
Verde,  for  example,  has  a full-time  county 
monitor.  The  bad  news?  The  county  was 
forced  to  hire  the  monitor  as  part  of  a settle- 
ment following  the  death  of  Texas  prisoner 
LeTisha  Tapia,  who  killed  herself  at  the 
GEO-run  facility  on  July  23,  2004  after 
claiming  she  was  raped  by  another  prisoner 
and  sexually  humiliated  by  a guard.  County 
and  GEO  officials  paid  Tapia’s  family 
$200,000  as  part  of  the  settlement. 

IDOC  officials  may  be  facing  a financial 
payout,  too.  In  August  2007  Payne’s  mother, 
Shirley  Noble,  filed  a $500,000  tort  claim 
against  the  state  of  Idaho  over  “inhumane 
treatment  and  illegal  and  unconstitutional 
conditions  of  confinement”  that  led  to  her 
son’s  suicide.  She  is  also  considering  litiga- 
tion against  GEO  Group.  IH 

Sources:  Associated  Press,  San  Antonio 
Express-News,  Idaho  Statesman 
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Policy  Lock-Down , The  Institute  On  Money  In  State  Politics, 

95  pp.,  softbound,  April  2006 


In  a classic  case  of  “follow  the  mon- 
ey,” The  Institute  On  Money  In 
State  Politics  (IMSP)  reviewed  influence- 
peddling by  private  prison  corporations 
(and  their  leaders,  lobbyists,  and  subcon- 
tractors) who  made  political  contributions 
to  curry  favor  for  their  firms  — leading 
inexorably  to  vast  increases  in  the  prison 
privatization  business.  Although  such 
private  interests  in  44  states  gave  politi- 
cians over  $3.3  million  between  2000  and 
2004  (the  study  period),  Policy  Lock-Down 
focused  on  the  top  ten  states. 

Florida  led  the  pack  with  $647,600 
(almost  20%  of  the  total)  followed  by  Texas 
($519,000)  and  New  Jersey  ($323,000).  Six 
states  logged  no  private  prison  contribu- 
tions: Delaware,  Iowa,  Nebraska,  New 
Hampshire,  North  Dakota  and  South 
Dakota.  To  insulate  the  real  donors,  most 
of  the  money  given  out  passed  through 
the  hands  of  lobbyists.  Popular  targets  for 
givers  were  states  with  tough-on-sentencing 
laws:  $2.1  million  went  to  22  states  with 
“three-strikes”  laws,  while  only  $1.2  mil- 
lion went  to  22  states  without  such  laws. 
Two-thirds  of  all  monies  went  directly 
to  political  candidates,  while  one-third 
went  to  state  political  parties.  Two-thirds 
of  the  money  for  candidates  supported 
incumbents,  thus  reducing  the  odds  of 
a challenger  to  existing  privatization 
contracts  from  gaining  a toehold.  Not  sur- 
prisingly, the  donations  went  to  candidates 
avowing  “tough-on-crime”  agendas.  One- 
third  of  the  money  went  to  gubernatorial 
candidates,  where  the  power  to  propose 
budgets  and  set  policy  rests.  Republican 
candidates  gained  64%  of  all  donations. 

The  intended  influence  was  often  not 
very  disguised.  In  Florida,  for  example, 
private  prison  vendors  lobbied  for  the 
elimination  of  an  oversight  committee 
responsible  for  policing  contract  bidding 
processes,  hoping  to  avoid  the  reopening  of 
bids  for  five  private  prisons  whose  contracts 
would  thereby  be  subject  to  competition. 

Arizona  lobbyists  donated  funds  to 
29  of  the  42  members  of  a committee  in 
2003  charged  with  considering  increasing 
the  number  of  private  prison  beds  there. 
A vice-president  of  a private  prison  firm 
testified  even  though  he  stood  to  gain 
financially  from  the  proposal. 

Colorado  initially  took  in  prison- 


reviewed  by  John  E.  Dannenberg 

ers  from  other  states  whose  prisons  were 
overcrowded.  When  Colorado  prisoners 
filled  their  own  prisons,  private  prison 
industrialists  lobbied  successfully  to  stop 
Colorado  from  sending  its  own  prisoners 
out  of  state. 

Texas  continues  to  elect  its  represen- 
tatives premised  largely  upon  the  state’s 
tough-on-crime  mantra.  The  private  prison 
industry  gives  heavily  to  Texas’  influential 
legislative  leaders  and  committee  members. 

Indiana  Governor  Mitch  Daniels,  short- 
ly after  election,  sought  ways  to  turn  over 
government  functions  to  private  industries. 
Within  months,  he  had  done  so  for  prison 
food  and  nursing  services.  He  also  contracted 
for  the  first  private  prison  in  the  state. 

Also  shortly  after  being  elected,  Mis- 
sissippi Governor  Haley  Barbour  pushed 
for  private  prisons  as  a money-saving 
proposition. 

But  money  pressures  notwithstanding, 
private  prisons  have  not  lived  up  to  their 
billing  as  a cheaper  and  more  cost  efficient 
means  of  incarcerating  offenders.  Indeed,  a 
2005  Florida  Department  of  Management 
Services  study  found  no  evidence  that  private 
prisons  operated  at  a lower  cost  than  state- 
run  ones.  The  study  also  found  inadequate 
oversight  and  misappropriation  of  funds. 

In  fact,  private  prisons  (which  do 
not  employ  union  staff)  have  their  critics 
in  police  and  prison  guard  unions.  The 
American  Civil  Liberties  Union  (ACLU) 
has  sounded  its  opposition  as  well,  citing 
problems  that  arise  when  profits  compete 
with  prisoners’  needs.  Faith-based  organi- 
zations have  argued  that  private  prisons  are 
simply  a ruse  to  avoid  dealing  with  crucial 
social  justice  issues. 

Nonetheless,  privatization  continues  to 
grow.  Oregon  stopped  sending  prisoners  out 
of  state  after  scandals  and  escapes  in  the  1990s, 
but  now  faces  housing  prisoners  in  county 
jail  beds  as  a stopgap  to  its  prison  shortage. 
Hawaii  paid  $36  million  to  house  1,850  pris- 
oners on  the  mainland  in  2005.  And  a Salt 
Lake  Tribune  article  criticized  Utah  proposals 
for  privatization  because  it  “profits  from  the 
misery  of  others.”  8,000  of  California’s  surplus 
prisoners  are  currently  being  farmed  out  to 
private  prisons  in  six  states. 

The  donors  in  the  study  period  in- 
cluded Corrections  Corporation  of  America 
( CCA) , a Tennessee  firm  claiming  to  manage 


50%  of  all  private  prison  beds  in  the  United 
States.  CCA  gave  $1.13  million  in  the  study 
period,  spanning  36  states.  Florida-based 
GEO  Group,  Inc.  (formerly  Wackenhut), 
manages  36,000  beds  worldwide.  With  a net 
income  of  $16.5  million  on  $614.5  million 
in  revenue,  GEO  donated  $880,261  in  19 
states.  Third  was  Community  Corrections 
Corp.,  a New  Jersey  company  with  18  fa- 
cilities in  seven  states,  which  gave  $378,750 
to  political  candidates.  Cornell  Companies, 
based  in  Houston,  Texas,  runs  8 1 prisons  in 
17  states  and  the  District  of  Columbia.  Its 
donations  totaled  $184,983.  Correctional 
Services  Corp.  (CSC),  which  was  acquired 
by  GEO  after  the  study  period,  oversaw 
8,000  prisoners  in  six  states.  CSC  ponied 
up  $128,390  in  seven  states  to  buy  influence. 
Civigenics,  based  in  Marlboro,  Massachu- 
setts, houses  3,000  prisoners  in  14  states, 
and  provided  $82,259  in  donations.  Utah- 
based  Management  and  Training  Corp. 
manages  9,000  beds  in  the  western  U.S.  and 
Canada.  It  had  contributions  of  $45,101  in 
six  states.  Three  smaller  firms,  Maranatha 
Private  Corrections  (California),  Minsec 
Corrections  Corp.  (Pennsylvania)  and  LCS 
Corrections  Services  (Louisiana)  donated  a 
total  of  $9 1 ,650.  And  not  to  be  left  out,  sub- 
contractors to  the  above  firms,  who  provide 
construction,  food  service,  and  health  care, 
contributed  another  $313,356. 

Policy  Lock-Down  then  goes  on  for  80 
scintillating  pages  detailing  the  histories  of 
privatization  in  the  ten  states,  replete  with 
horror  stories  of  graft  and  corruption  by  the 
contracted  firms.  Plainly,  these  businesses 
are  succeeding  on  the  backs  of  prisoners, 
who  predictably  fail  any  chance  at  reforma- 
tion where  the  jailor  desires  none.  Indeed, 
this  writer  questions  the  very  concept  of 
private  prisons,  since  it  inherently  pits 
profits  from  recurring  incarceration  against 
society’s  goal  of  reformation  of  prisoners. 
If,  instead,  incentives  were  paid  for  reducing 
recidivism,  the  graft  and  corruption  that 
has  historically  attended  both  private  and 
public  prisons  might  at  least  be  redirected 
at  concomitant  reductions  in  incarceration 
and  crime.  See:  Policy  Lock-Down,  April 
2006,  The  Institute  On  Money  In  State 
Politics,  833  North  Last  Chance  Gulch, 
2nd  Floor,  Helena,  Montana,  59601,  www. 
followthemoney.org.  It  is  also  available  on 
the  PLN  website.  FI 
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Public,  Private  Prison  Escapes  in  Ohio 


On  May  1 1 , 2006,  Ohio  state  pris- 
oner Marrion  P.  Smith  was  shot 
in  the  head  by  prison  guard  Gary  Myers 
during  a foiled  escape  attempt.  Smith 
had  been  transported  from  the  Mansfield 
Correctional  Institution  to  the  Ohio  State 
University  Medical  Center,  where  he  was 
to  undergo  an  MRI.  Smith  managed  to 
conceal  a makeshift  knife;  he  stabbed  My- 
ers in  the  shoulder  and  then  ran  outside 
to  the  parking  lot. 

Myers  recovered,  chased  after  Smith, 
and  shot  him  once  in  the  head.  Myers’  stab 
wound  was  not  serious  and  Smith  survived 
the  gunshot.  Smith  was  serving  a 7-to-25 
year  sentence  for  kidnapping,  aggravated 
burglary,  aggravated  robbery  and  theft. 
He  was  convicted  of  felony  assault,  aggra- 
vated robbery,  assault  and  escape  charges 
stemming  from  the  hospital  incident. 

On  April  2,  2007,  federal  prisoner 
Billy  Jack  Fitzmorris  escaped  after  he 
was  taken  to  a hospital  in  Youngstown, 
Ohio.  Fitzmorris  overpowered  two  prison 
guards  and  held  them  long  enough  to  take 
one  of  the  guards’  uniform  and  gun.  Once 
outside  he  carjacked  a vehicle  and  man- 
aged to  flee  1 50  miles  in  a chase  that  led 
U.S.  Marshals  halfway  across  the  state. 

During  his  flight  Fitzmorris  robbed 
two  banks.  Cornered  and  surrounded  by 
law  enforcement,  he  kicked  in  the  door  of 
a house  and  held  a woman  hostage  for  two 
hours  while  he  negotiated  with  police. 

Fitzmorris  eventually  surrendered 
without  incident,  but  his  escape  placed 


by  Gary  Hunter 

the  private  prison  company  responsible 
for  him,  Corrections  Corporations  of 
America  (CCA),  under  renewed  scrutiny. 
Fitzmorris  was  being  held  at  CCA’s  North 
Ohio  Correctional  Center  (NOCC)  in 
Youngstown. 

CCA  had  been  in  the  news  previously 
due  to  an  audit  by  Ohio’s  Correctional 
Institution  Inspection  Committee,  which 
found  that  between  June  2005  and  May 
2006,  prisoner-on-prisoner  assaults  in  the 
CCA  prison  were  four  times  higher  than 
the  state  average.  NOCC  reported  44  at- 
tacks during  the  1-year  period  compared 
to  305  prisoner  assaults  for  all  32  Ohio 
prisons,  or  about  10  per  state  facility  on 
average. 

Fitzmorris,  who  also  used  a knife  dur- 
ing his  escape  attempt,  faces  an  additional 
five-year  sentence.  The  victim  he  carjacked, 
Richard  Orto,  has  since  filed  a lawsuit 


against  CCA  that  accuses  the  company  of 
improper  security  procedures.  IH 

Sources:  Associated  Press,  Columbus  Dis- 
patch, The  Vindicator 
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Sudden  Rise  in  New  Jersey  Prison  Guard  Firings 


The  number  of  New  Jersey  state 
prison  system  employees  ter- 
minated for  disciplinary  reasons  rose 
from  33  in  2005  to  69  in  2006.  52  of  the 
2006  firings  are  final;  17  are  on  appeal. 
The  reasons  for  the  firings  range  from 
beating  prisoners  without  provocation 
and  allowing  prisoners  to  attack  other 
prisoners  to  smuggling  drugs  and  cell 
phones  in  to  prisoners.  Guards  also  mis- 
handled weapons,  both  on  and  off  duty. 
One  discharged  a shotgun  in  the  armory 
while  another  drove  drunk  with  a firearm 
on  his  lap.  A third,  who  was  off  duty  at 
a bar,  decided  to  spray  a fly  with  Mace, 
making  a bar  patron  ill. 

“The  policy  is  the  same  as  it  was 
last  year,”  according  to  Matthew 
Schuman,  prison  system  spokesman. 
“It  shows  that  the  department  is  very 
meticulous  in  policing  itself.  You  would 
like  there  to  be  no  disciplinary  actions, 
but  that’s  not  realistic.  It  is  important 
that  we’re  not  ignoring  these  incidents 
and  we  deal  with  them  as  efficiently  as 
possible.” 

Of  course,  it  could  also  be  that  prison 
employees  were  committing  many  more 
serious  disciplinary  offenses  in  2006  than 
in  2005. 

Joe  Malagrino,  president  of  the  union 
local  that  represents  the  Guard,  has  an- 
other take  on  the  increasing  disciplinary 
problems:  “That’s  a stressful  environment 
that  we  deal  with  every  day.  You  adapt  to 
survive  and  you  sometimes  catch  yourself 
acting  like  you  are  in  jail  when  you’re 
home.  But  if  you  did  it  and  you’re  dirty, 
we  don’t  want  you.” 

So  that’s  it!  Offensive  and  dangerous 
behavior  is  O.K.  if  you  are  a guard  in  a 
prison,  but  don’t  behave  the  same  way 
after  passing  out  of  the  prison  gates.  Cer- 
tainly that  mentality  would  explain  guard 
misbehavior— both  in  prison  and  outside. 

The  overall  number  of  disciplinary 
actions  did  not  rise  as  fast  as  the  number 
of  terminations.  In  2006,  there  were  1,056 
disciplinary  actions  against  867  prison 
employees.  In  2005,  there  were  1,023  dis- 
ciplinary actions  against  778  employees. 
Missing  work  was  the  most  common  cause 
of  disciplinary  action,  with  16  employees 
fired  for  absenteeism  in  2006. 

Prisoner  activists  and  prison  experts 
claim  that  the  full  amount  of  prison  em- 
ployee misbehavior  is  understated  in  the 


by  Matt  Clarke 

disciplinary  records  as  many  incidents  of 
misbehavior  are  not  reported,  covered  up 
or  settled  informally. 

“What  we  don’t  know  is  how  many 
people  have  done  the  same  thing  and  not 
been  caught,”  said  Daniel  Murphy,  Ap- 
palachian State  University  professor  of 
criminal  justice. 

Clearly,  New  Jersey  prisoners  don’t 
believe  that  guard  misconduct  is  being 
equitably  punished. 

“They  don’t  have  the  sense  that  people 
are  punished.”  said  Jean  Ross  of  Newark, 
New  Jersey  human-rights  group  People’s 
Organization  for  Progress.  “In  many  cases, 


In  December  2006,  a federal  dis- 
trict court  found  the  Michigan 
Department  of  Corrections  (MDOC)  in 
contempt  in  the  long-running  Hadix  case, 
and  ordered  prison  officials  to  submit 
a plan  to  ensure  that  prisoners  receive 
adequate  medical  care  [See:  PLN,  May 
2007,  p.7]. 

Two  months  later,  in  February  2007, 
Michigan  Governor  Jennifer  Granholm 
announced  the  state’s  plan  to  solve  the 
problem  of  federal  oversight  of  MDOC 
healthcare:  Close  the  prison  under  the 
court’sjurisdiction-the  1,400-bed  South- 
ern Michigan  Correctional  Facility  in 
Jackson  - which  would  save  the  state  $35 
million  in  the  process. 

U.S.  District  Court  Judge  Richard 
A.  Enslen  responded  by  requiring  the 
MDOC  to  submit  a prisoner  transfer  plan 
within  45  days,  prohibiting  the  closure  of 
the  prison  until  the  court  gave  its  approval. 
The  Sixth  Circuit  Court  of  Appeals  denied 
the  MDOC’s  request  to  stay  the  order, 
but  required  the  district  court  to  rule  by 
May  9. 

After  the  MDOC  filed  its  transfer 
plan,  the  Hadix  plaintiffs  objected  and 
the  Office  of  the  Independent  Medical 
Monitor  (OIMM)  filed  a special  report. 
On  May  4, 2007  the  district  court  entered 
an  order  finding  that  the  MDOC’s  plan 
was  deficient. 

“According  to  the  Monitor,  Defen- 
dants are  presently  providing  specialty 


prisoners  who  see  things  have  not  been 
interviewed.  There  is  also  a perception 
among  prisoners  that  I speak  with  that 
there  is  an  atmosphere  of  impunity  and 
immunity  in  the  prison.  By  that  I mean 
that  people  won’t  be  touched  no  matter 
what  they  do.” 

One  can  only  hope  that  the  increased 
rate  of  firings  represents  a lower  tolerance 
for  guard  misconduct  and  not  a surge 
of  employee  misbehavior  in  the  27,000- 
prisoner  New  Jersey  prison  system.  Only 
time  will  tell  which  case  is  true.  FJ 

Source:  Star-Ledger , NJ.com. 


care  within  medically  acceptable  time 
frames  only  63  percent  of  the  time,” 
Judge  Enslen  wrote.  The  court  agreed 
with  the  Monitor  “that  a 90  percent  goal 
is  the  appropriate  goal  for  these  specialty 
care  appointments.”  This  was  necessary 
because  such  appointments  provided 
needed  medical  treatment,  and  “the  delay 
in  services  regularly  results  in  avoidable 
suffering  and  disease.” 

The  Monitor  was  unable  to  assess 
“certain  aspects  of  the  medical  staffing” 
due  to  the  state’s  plan  to  close  the  prison. 
The  court  found  that  the  MDOC’s  plan 
failed  to  provide  for  the  operation  of  the 
OIMM,  or  procedures  for  staff  to  comply 
with  the  OIMM’s  directives.  The  court 
then  pointed  to  a case  that  illustrated  the 
need  for  such  procedures. 

One  Michigan  prisoner,  who  had 
a family  history  of  cancer,  was  diag- 
nosed with  a melanocystic  skin  mole. 
For  six  months  he  received  only  “hot 
compresses”  and  excuses  in  lieu  of 
care.  Not  until  ten  months  later  did  he 
receive  a lymph  biopsy,  which  revealed 
the  cancer  had  spread  to  other  parts 
of  his  body.  The  OIMM  verified  the 
prisoner’s  complaint  that  his  cancer 
treatment  had  been  interrupted;  Cor- 
rectional Medical  Services  (CMS) 
doctors  had  not  ordered  cancer  treat- 
ment drugs  in  a timely  fashion,  and  had 
placed  half-orders  for  certain  drugs  the 
prisoner  needed. 


Michigan’s  Solution  to  Prisoner  Healthcare: 
Close  the  Prison 
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Judge  Enslen  observed  that  prison 
doctors  who  attempt  to  “save  funds  in  the 
off-hand  chance  that  the  patient  might 
either  die  or  be  paroled  before  the  drugs 
are  fully  used  are  not  worthy  of  the  title 
of  physicians.” 

The  district  court  then  criticized  the 
MDOC’s  intention  to  scatter  prisoners 
from  the  Southern  Michigan  Correctional 
Facility  throughout  the  state’s  35  other 
prisons.  The  court  found  that  such  a plan 
would  not  improve  access  to  specialty 
care,  since  prisoners  would  still  be  subject 
to  the  limitations  of  CMS’  specialty  care 
providers,  and  that  there  would  be  greater 
transportation  problems. 

Additionally,  the  court  found  there 
was  “no  basis  in  science  or  fact”  to  assume 
the  MDOC  would  protect  the  health  of 
dialysis  patients  or  ensure  that  chroni- 
cally ill  prisoners  could  access  necessary 
medications,  based  on  the  department’s 
past  performance  record. 

Judge  Enslen  ruled  that  the  MDOC’s 
future  plans  must  accommodate  contin- 
ued federal  court  intervention  “until  a 
remedial  framework  is  shown  to  cure 
current  and  ongoing  violations  of  the 
Eighth  Amendment.”  The  state’s  idea 
that  “federal  intervention  may  end  sim- 
ply by  moving  prisoners  outside  of  one 
building  within  the  court’s  jurisdiction 
across  the  street  to  another  building 
outside  of  it”  would  not  be  accepted,  the 
court  held. 

“The  implicit  suggestion  made  in  such 
plans  is  that  the  court  is  willing  to  sign  off 
on  a shell  game  which  substitutes  mere 
movement  of  prisoners  for  significant  im- 
provement in  medical  healthcare,”  Judge 


Enslen  wrote.  The  court  noted  that  it 
“often  sentences  criminal  financial  miscre- 
ants” for  engaging  in  such  shell  games. 

“I  am  baffled  at  how  the  officials  of 
the  State  of  Michigan  can  continue  to  do 
what  they  are  doing,”  said  Elizabeth  Al- 
exander, an  ACLU  attorney  representing 
the  Hadix  prisoners.  “I  have  never  seen 
a case  in  which  there’s  more  deliberate 
indifference.” 

The  MDOC  was  ordered  to  revise 
its  prison  closure  plan  to  accommodate 
the  medical  needs  of  the  600  remaining 
chronically  ill  and  disabled  prisoners  who 
would  be  transferred  to  other  facilities. 

MDOC  officials  immediately  ap- 
pealed the  court’s  order.  See:  Hadix 
v.  Caruso,  USDC,  S.D.  MI,  Case  No. 
4:92-CV-l  10;  Slip  opinion,  2007  WL 
1341958. 

While  the  appeal  was  pending  the 
case  was  transferred  to  U.S.  District  Court 
Judge  Robert  Jonker,  who  approved  the 
state’s  plan  subject  to  the  review  by  the 
appellate  court. 

The  Sixth  Circuit  Court  of  Appeals 
issued  a decision  on  September  21,  2007. 
In  a 3-0  opinion  the  Court  declined  to  rule 
on  the  adequacy  of  the  state’s  plan,  and 
instead  remanded  various  issues  to  the 
district  court  for  further  consideration. 
See:  Hadix  v.  Caruso , 6th  Cir.,  Case  Nos. 
06-2591,  et  al.;  Slip  opinion,  2007  WL 
2753026. 

Judge  Jonkers  gave  a green  light  for 
the  prison  closure,  and  the  MDOC  began 
transferring  the  remaining  prisoners  out 
of  the  Southern  Michigan  Correctional 
Facility  in  October.  The  prison  officially 
closed  on  November  17,  2007,  and  the 


facility’s  338  employees  were  transferred 
to  positions  at  other  prisons. 

The  Hadix  litigation  has  been  on- 
going since  1985  and  has  been  extensively 
covered  by  PLN.  FJ 

Additional  sources:  Grand  Rapids  Press, 
woodtv.com,  Jackson  Citizen  Patriot,  As- 
sociated Press 
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FBI  Investigates  Arkansas  Guard  Violence 


In  June  2006,  the  FBI  began  a 
civil  rights  investigation  into  a 
prisoner’s  beating  administered  by  guards 
at  the  Maximum  Security  Unit  in  Tucker, 
Arkansas.  The  investigation,  surprisingly, 
was  requested  by  prison  officials. 

The  officials  were  investigating  an  in- 
cident that  occurred  in  the  prison’s  dining 
hall  on  Memorial  Day  in  2006.  It  began  at 
4:30  p.m.  when  prisoner  Terry  Botts  pulled 
out  a shank  and  stabbed  prisoners  Anto- 
nio Finney  and  Brad  Scott.  A captain,  a 
lieutenant  and  two  other  guards  tackled 
Botts  and  took  the  shank  away. 

“At  that  point  any  use  of  force  should 
have  stopped.  It  was  no  longer  necessary,” 
said  Arkansas  Correction  Department 
(ACD)  spokesperson  Dina  Taylor.  The 
guards,  however,  then  proceeded  to  kick, 
punch  and  strike  Botts  with  a baton.  He 
suffered  bruises,  swelling  to  his  face  and 
a bump  on  his  head,  requiring  treatment 
at  a local  hospital. 

When  investigators  examined  the 
stabbing  they  learned  about  the  guard- 
administered  beating,  and  found  the 
use  of  force  had  not  been  reported.  Six 
guards  were  fired  as  a result  - the  four 


who  beat  Botts  and  two  others  who  failed 
to  report  the  assault  or  lied  about  it  when 
questioned.  Three  more  guards  were 
suspended  without  pay  and  four  others 
received  written  reprimands. 

Prison  officials  contacted  the  FBI 
after  they  substantiated  the  beating  al- 
legations. The  guards’  names  were  not 
released. 

An  unrelated  April  29,  2006  incident 
at  the  prison  led  to  the  resignation  of 
Captain  Eric  Hobbs,  an  eight-year  vet- 
eran. Hobbs  removed  prisoner  Nicholas 
Lewondowski  from  his  cell  after  a fight 
and  poked  him  in  the  neck  with  his  finger. 
While  the  incident  was  minor,  investiga- 
tors deemed  the  matter  serious  because 
Hobbs  failed  to  provide  them  with  all  the 
details. 

Hobbs’  resignation  was  an  embar- 
rassment for  his  uncle,  Ray  Hobbs,  who 
is  the  ACD’s  Deputy  Secretary.  Eric 
Hobbs  was  previously  involved  in  six 
other  excessive  force  investigations,  and 
has  been  named  in  at  least  two  lawsuits 
filed  by  prisoners  who  alleged  that  he 
assaulted  them. 

Also,  in  July  2007  it  was  reported 


that  the  FBI  was  investigating  guards 
at  the  East  Arkansas  Regional  Unit  at 
Brickeys.  The  previous  month  the  ACD 
had  suspended  two  sergeants  and  four 
guards  due  to  their  alleged  involvement 
in  beating  eight  prisoners  from  Sept.  2006 
to  June  2007.  In  August  the  ACD  fired 
eight  guards  and  suspended  four  others, 
including  one  lieutenant.  All  but  one  of 
the  guards  were  black,  though  prison 
investigators  found  no  racial  motivation 
for  the  beatings. 

On  October  9,  2007  the  FBI  an- 
nounced it  had  closed  its  investigation. 
“The  Department  of  Justice  and  the 
FBI  did  not  pursue  additional  federal 
charges  against  these  individuals  due  to 
the  remedial  actions  by  the  Department 
of  Correction,”  stated  Steve  Frazier,  an 
FBI  spokesman. 

The  last  time  the  FBI  investigated 
Arkansas  prison  guards  was  in  1998, 
when  five  guards  at  the  Cummins  Unit 
were  prosecuted  for  beating  prisoners  and 
shocking  them  with  a cattle  prod. 

Sources:  Arkansas  Democrat-Gazette,  As- 
sociated Press 


Sentenced  to  Science:  One  Black  Maids  Story  of  Imprisonment 
in  America , by  Allen  M.  Hornblum 

Published  by  Pennsylvania  State  University  Press,  232  pages,  16  illustrations,  Cloth  Bound,  $24.95 


In  1964,  medical  research  in  prison 
led  Dr.  Albert  Kligman  and  Ed- 
ward “Butch”  Anthony  to  cross  paths  with 
each  obtaining  very  different  outcomes. 
For  Dr.  Kligman,  Professor  Emeritus 
of  Dermatology  at  the  University  of 
Pennsylvania,  prison  research  allowed 
the  discovery  of  Retin- A,  a popular  com- 
mercial and  patented  anti-acne  cream. 
For  Edward  Anthony,  ex-prisoner  of  Hol- 
mesburg  Prison  in  Philadelphia,  prison 
research  left  him  with  debilitating  condi- 
tions ranging  from  psychotic  episodes, 
skin  lesions  and  hands  that  swell  like 
“boxing  gloves.”  The  disparity  in  results 
for  Kligman  and  Anthony  were  common 
in  post  World  War  II  medical  trials  in 
America.  These  outcomes  of  experimen- 
tation provided  lucrative  rewards  for  the 
researcher  and  negative  consequences  for 
the  institutionalized  test  subject. 

Sentenced  to  Science,  written  by 
Allen  Hornblum  tells  the  first  hand  ac- 


Book  Review  by  Greg  Do  her 

count  of  Butch  Anthony’s  experience  at 
Holmesburg  as  a human  “guinea  pig  ” in 
the  1960’s.  Despite  decades  of  unethical 
prisoner  experimentation  after  World  War 
II,  Sentenced  to  Science  is  probably  the 
only  book  written  from  a test  subject’s 
perspective.  A story  captured  in  Sentenced 
to  Science  that  would  have  otherwise 
been  lost  in  history  due  to  the  aging  of 
the  subjects  from  this  tragic  research  era 
on  vulnerable  populations.  An  era  of  tri- 
als, which  included  the  Tuskegee  syphilis 
study  and  Willowbrook  State  School 
hepatitis  study. 

Hornblum,  through  the  narrative  of 
Butch,  gives  a perspective  of  the  incarcer- 
ated human  research  volunteer.  As  Butch 
describes  prison  life,  his  reasoning  for  vol- 
unteering as  a subject  becomes  obvious. 
Butch  believed  that  he  was  volunteering 
for  safe  and  easy  experiments  and  would 
make  a quick  and  lucrative  income  as  a 
human  guinea  pig.  As  he  quickly  found 


out,  the  inducement  of  money  was  not 
worth  the  pain  and  suffering  of  the  trials. 
As  the  experiments  ended  and  the  years 
progressed  for  Butch,  he  never  realized 
that  he  would  endure  this  pain  and  suf- 
fering for  the  rest  of  his  life. 

In  his  discussion.  Butch  is  straight- 
forward describing  his  caring  family, 
growing  up  in  a Philadelphia  ghetto  and 
his  addiction  to  alcohol  and  drugs.  He 
acknowledges  misguided  choices  resulted 
in  him  being  incarcerated  at  one  of  the 
nation’s  most  dangerous  prisons.  Doing 
his  time,  Butch  is  not  only  punished  by 
the  judicial  system  but  by  the  medical 
profession.  A profession  that  is  sworn, 
to  “do  no  harm.” 

In  chapter  four,  “Don’t  serve  time, 
let  time  serve  you”,  Butch  describes  how 
upon  entering  Holmesburg,  he  noticed 
that  prisoners  were  patched,  wrapped  in 
gauze,  bandages,  and  thought;  “These 
muthafuckers  are  killing  each  other  in 
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here.”  At  that  time,  he  did  not  realize 
that  these  prisoners  that  were  doing  time 
were  also  sentenced  to  science.  They 
were  “volunteers”  in  the  human  research 
experiments  at  Holmesburg. 

Butch  describes  an  array  of  experi- 
ments that  he  participated.  One  trial  he 
was  told  was  an  innocuous  Johnson  and 
Johnson  bubble  bath  test.  After  being  told 
by  a prisoner  staff  member  it  was  a safe 
trial,  Butch  was  told  to  sign  a paper  that 
held  the  University  of  Pennsylvania  harm- 
less. Despite  being  as  Butch  describes  “a 
functional  illiterate”,  he  signed  the  paper 
and  volunteered  for  the  test  that  would 
pay  him  thirty-seven  dollars  for  a few 
weeks  of  trials.  Though  the  test  sounded 
safe  and  easy,  he  found  out  within  minutes 
the  horrible  side  effects  he  had  to  endure. 
Upon  being  sent  back  to  his  cell,  he  was 
nauseous,  had  a bitter  taste  and  passed 
out  before  he  made  it  to  his  cellblock.  The 
next  day,  he  noted,  “Large  blisters  the  size 
of  nickels  and  filled  with  pus  had  formed 
where  the  patches  had  been.”  Though 
being  in  pain,  Butch  continued  the  test  for 
as  long  as  possible  for  the  lure  of  thirty- 
seven  dollars. 

Sentenced  to  Science  is  a lesson  in 
medical  ethics,  social  and  criminal  justice 


and  behavior.  Mr.  Anthony  describes 
the  pressures  of  conforming  to  a prison 
system  that  involves  sexual  abuse,  gangs, 
drugs  and  violence.  In  the  final  chapters, 
Butch  reflects  on  the  path  that  he  chose  in 
order  to  transform  his  life  for  the  better. 
This  transition  includes  the  physical  and 
mental  pain  of  the  Holmesburg  medical 
experiments  from  over  forty  years  ago. 
Relieving  these  pains  and  anguish  is  not 
such  an  easy  task  for  a person  that  has  a 
history  of  drug  and  alcohol  abuse,  and 
is  a former  black  prisoner  on  limited 
income. 

In  the  epilogue,  Hornblum  discusses 
a recent  Institute  of  Medicine  report  that 
proposes  to  revise  the  federal  regulations 
for  prison  research.  These  proposed 
changes  would  make  biomedical  research 
in  prisons  less  restrictive  and  more  ex- 
pansive. Based  upon  observation  and 
discussion,  I suppose  many  of  us  that  have 


never  been  a prisoner  or  incarcerated  in 
such  a facility  can  theoretically  offer  such 
changes  and  agree  that  it  will  work.  How- 
ever if  you  are  a victim  of  research,  such 
as  Butch  Anthony,  supposedly  protected 
at  a minimum  by  the  Nuremburg  Code  in 
the  1960’s,  bureaucratic  guarantees  and 
promises  will  not  be  enough  to  convince 
you  that  prison  biomedical  research  is  in 
the  prisoner’s  best  interest  or  that  proper 
protocol  will  be  followed  in  the  21st  cen- 
tury. 

Greg  Dober  is  a Doctorate  student  of 
Health  Care  Ethics  at  Duquesne  University 
in  Pittsburgh,  PA  and  obtained  a Master  of 
Arts  in  Bioethics  and  Health  Policy  from 
Loyola  University  of  Chicago  in  Illinois. 
He  is  a member  of  the  American  Society  of 
Bioethics  and  Humanity  ( ASBH)  and  the 
American  Academy  for  the  Advancement 
of  Science  (AAAS). 
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$4,500  Jury  Award  in  Delayed  Medical  Treatment 
of  Illinois  Prisoner  Upheld 


The  Seventh  Circuit  Court  of  Ap- 
peals has  held  that  “verifying 
medical  evidence”  to  support  a prisoner’s 
delayed  medical  treatment  claim  can  come 
from  the  prisoner’s  medical  records  and 
the  prisoner. 

That  ruling  came  in  the  appeal  of 
prison  officials  after  an  Illinois  federal 
jury  found  them  liable,  awarding  the 
prisoner  $4,500  in  compensatory  dam- 
ages, for  delaying  medical  care  for  six 
hours.  Illinois  prisoner  David  Williams, 
an  obese  prisoner  who  suffers  from  high 
blood  pressure,  began  experiencing  chest 
pain  around  6:30  a.m.  in  the  segrega- 
tion unit  of  the  Menard  Correctional 
Center. 

Around  7 a.m.,  Williams  advised 
guard  James  Massey  that  he  needed 
help  for  his  chest  pain.  Massey  advised 
Williams  that  he  was  being  released 
from  segregation  that  day  for  a transfer 
to  protective  custody  and  to  wait  until 
the  transfer  was  completed  to  get  help. 
Around  10:30,  Massey  escorted  Williams 
down  four  flights  of  stars,  removed  his 
handcuffs,  and  gave  him  a pushcart  with 
his  property.  Before  he  left,  Williams 
requested  to  see  the  medical  technician. 
Massey  told  him  to  speak  to  someone 
at  the  property  building,  which  was  100 
yards  away. 

Once  at  the  property  building,  Wil- 
liams requested  guard  Brent  Hoffman  to 
summon  a doctor  or  paramedic  because 
he  was  having  chest  pains,  his  arm  was 
numb,  he  was  sick,  and  he  was  sweating 
profusely.  Hoffman  ignored  Williams’ 
request,  ordering  him  to  help  other  pris- 
oners with  their  property  and  to  carry  his 
own  200-pound  box. 

Williams  was  then  instructed  to  push 
a property  cart  to  the  clothing  building 
that  was  200-250  yards  away,  and  then  to 
the  cellhouse  that  was  another  100  yards. 
Williams  was  then  forced  to  carry  his  box 
into  his  cell.  He  requested  guard  James 
Liefer  to  get  him  medical  help  because 
he  was  suffering  chest  pain,  showing  him 
an  identification  card  that  stated  Williams 
suffered  from  hypertension.  Around  1:00 
p.m.,  Williams  began  to  carry  his  property 
up  a flight  of  stairs  after  Liefer  ignored 
him.  As  he  climbed  the  stairs,  Williams 
blacked  out  and  fell  backwards  down 
the  stairs. 

Once  he  arrived  at  the  prison 


emergency  room,  Williams  was  given 
nitroglycerin.  Within  an  hour,  he  recov- 
ered, but  spent  six  days  in  the  infirmary. 
An  EKG  revealed  Williams  had  a first- 
degree  AV  block,  which  could  signify 
other  coronary  artery  disease  or  hyper- 
tension. At  trial,  Williams  testified  that 
as  a result  of  the  October  27,  2000  in- 
juries, he  could  not  walk  long  distances 
or  work  a job. 

On  appeal,  the  defendants  argued 
Williams  showed  no  present  evidence 
of  harm.  In  cases  where  prison  officials 
delayed  rather  than  denied  medical  as- 
sistance to  a prisoner,  courts  require 
the  plaintiff  to  offer  “verifying  medical 
evidence”  that  the  delay  (rather  than  the 
prisoner’s  underlying  condition)  caused 
some  degree  of  harm.  That  is,  the  plaintiff 
must  offer  medical  evidence  that  tends  to 
confirm  or  corroborate  a claim  that  the 


On  October  22,  2007,  Prison  Le- 
gal News  filed  a lawsuit  in  U.S. 
District  Court  for  the  Northern  District 
of  Georgia  against  Fulton  County  and 
Sheriff  Myron  Freeman,  due  to  a Fulton 
County  Jail  policy  that  prohibits  prisoners 
from  receiving  any  books,  magazines  or 
newspapers  other  than  religious  publica- 
tions. 

The  same  policy  had  been  previously 
challenged  in  federal  court  in  2002  and 
found  unconstitutional.  (See:  Daker  v. 
Barrett,  USDC  ND  Ga„  Case  No.  1:00- 
cv-1065-RWS).  However,  the  jail’s  reading 
materials  policy  was  still  applied  to  PLN 
and  subscriptions  sent  to  prisoners  at  the 
jail  were  rejected  and  destroyed  with  no 
notice  to  PLN. 

“A  federal  judge  has  already  told  the 
Fulton  County  Jail  that  their  absolute 
ban  on  publications  like  Prison  Legal 
News  is  unconstitutional,”  stated  Gerald 
Weber,  former  legal  director  of  the  Geor- 
gia ACLU  and  one  of  PL. Ns  attorneys 
in  the  case.  “That  the  policy  is  still  being 
enforced,  years  after  that  ruling,  speaks 
volumes  about  the  need  for  better  manage- 
ment at  the  jail.” 

“Given  the  close  scrutiny  that  the 
Fulton  County  Jail  has  experienced 
due  to  federal  court  oversight,  staff 


delay  was  detrimental. 

The  Seventh  Circuit  found  that  while 
a jury  could  not  determine  whether  the 
delay  in  treatment  or  the  underlying  con- 
dition affected  Williams’  ability  to  work, 
it  could  have  concluded  from  the  medical 
records  that  the  delay  unnecessarily  pro- 
longed and  exacerbated  Williams’  pain 
and  unnecessarily  prolonged  his  high 
blood  pressure.  Thus,  the  delay  caused  six 
hours  of  extra  pain. 

Finally,  the  Court  rejected  the  defen- 
dants argument  that  the  law  concerning 
verifying  medical  evidence  was  not  settled 
entitled  them  to  qualified  immunity  be- 
cause that  does  not  play  into  a guards 
decision  of  whether  to  seek  medical  treat- 
ment for  a prisoner.  As  such,  the  jury’s 
July  5,  2006,  verdict  was  affirmed.  See: 
Williams  v.  Liefer , 491  F.3d  710  (7th  Cir. 
2007).  P 


misconduct,  shredding  documents  and 
the  questionable  use  of  Tasers  by  guards, 
one  would  think  that  jail  officials  would 
comply  with  prior  court  orders  and 
respect  the  constitutional  rights  of  pris- 
oners in  their  custody  and  of  publishers 
who  wish  to  communicate  with  them,” 
observed  PLN  Associate  Editor  Alex 
Friedmann. 

PLN s lawsuit  argues  that  the  Fulton 
County  Jail’s  blanket  ban  on  non-religious 
reading  materials  sent  to  prisoners  is  pre- 
sumptively unconstitutional,  overbroad, 
and  arbitrary  and  capricious.  Further,  the 
jail’s  failure  to  notify  PLN  when  subscrip- 
tions are  rejected  constitutes  a due  process 
violation.  The  complaint  notes  that  puni- 
tive damages  may  be  available  against 
Sheriff  Freeman  “due  to  his  reckless  and 
deliberate  indifference  to  constitutional 
rights  and  his  actual  knowledge  of  con- 
tinued enforcement  of  unconstitutional 
policies.” 

PLN  is  represented  by  Atlanta 
attorneys  Brian  Spears  and  Gerald 
Weber.  The  filing  of  the  suit  was 
reported  by  the  Atlanta  Journal- 
Constitution  and  United  Press  Interna- 
tional. See:  Prison  Legal  News  v.  Fulton 
County,  U.S.D.C.  ND  Ga.,  Case  No. 
l:07-cv-2618.  m 
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Arizona  Jail  Sex  Results  in  Charges  for  Guards,  Prisoner 


Sexual  relationships  involving 
guards  and  prisoners  in  Arizona 
jails  have  resulted  in  criminal  charges  on 
both  sides  of  the  bars. 

An  investigation  at  the  Yuma  County 
Jail  snared  three  guards  and  four  female 
prisoners.  The  guards,  Justin  Herrera,  26, 
Kenneth  Smith,  34,  and  Jose  Espinoza, 
26,  were  charged  on  June  12,  2007  with 
unlawful  sexual  conduct.  Herrera  faces 
two  counts  while  Smith  faces  three  counts 
and  a sexual  assault  charge. 

Espinoza  was  initially  charged  with 
six  counts  of  unlawful  sexual  conduct. 
After  all  three  former  guards  were  released 
on  $25,264  bonds,  Espinoza  was  rear- 
rested and  booked  for  sexual  assault  and 
kidnapping,  too. 

Those  charges  revolve  around  an  in- 
cident where  Espinoza  allegedly  coerced 
a female  prisoner  by  lying  about  a visitor 
at  the  jail.  Once  he  led  her  into  a room 
without  camera  surveillance,  he  forced 
her  to  have  sex.  Espinoza’s  lawyer  argued 
that  while  the  prisoner  opposed  the  sex, 
she  didn’t  physically  resist  the  guard’s 
advances. 

Three  of  the  victims  remain  unnamed. 
The  fourth,  however,  was  identified 
because  authorities  claim  she  was  not  a 
victim  but  actively  sought  sexual  rela- 
tions with  guards.  Shannon  Rose,  32, 
was  serving  a 315-day  sentence  at  the 
Yuma  County  Jail.  She  told  investigators 
that  she  passed  sexually  explicit  notes  to 
guards,  which  led  to  having  conversations 
with  them. 

Rose  admitted  to  at  least  12  sexual 
acts  with  guards  at  the  jail.  One  time  she 
performed  oral  sex  on  Herrera  in  a closet 
while  another  prisoner  stood  watch.  She 
also  committed  other  sex  acts  in  front  of 
guards,  according  to  court  records.  Rose 
made  an  initial  appearance  for  seven 
felony  counts  related  to  sexual  misconduct 
on  July  3,  2007. 

The  new  charges  will  require  Rose 
to  post  bond  on  each  count;  she  was  due 
to  be  released  in  20  days  when  the  new 
charges  were  filed.  Each  felony  offense 
carries  a bond  of  $72,069. 

As  to  why  the  court  granted  much 
lower  bonds  to  the  guards  accused  of 
sexual  misconduct  than  to  one  of  the 
prisoners  they  had  sex  with,  Judge 
David  Cooper  said,  “This  is  a class  of 
people  you  and  I so  rarely  see  in  this 
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courtroom.”  He  added  that  while  the 
allegations  against  the  guards  were  seri- 
ous, seeing  defendants  without  lengthy 
criminal  records  was  a “breath  of  fresh 
air.” 

Such  disparate  treatment  tends  to  le- 
gitimize the  usual  position  of  jail  officials 
that  prisoners  are  the  more  culpable  party. 
“We  have  nothing  to  indicate  at  this  time  it 
was  anything  but  consensual.  We  don’t  at 
this  point  consider  [the  women]  victims,” 
said  Yuma  County  Sheriff  Captain  Eben 
Bratcher.  He  added  the  prisoners  could 
have  been  manipulating  the  guards  for 
drugs  or  privileges. 

Dan  Pochoda,  legal  director  of 
the  American  Civil  Liberties  Union  of 
Arizona,  said  prosecuting  the  women 
prisoners  was  troublesome.  “It’s  obvi- 
ously criminalizing  the  victim,  further 
victimizing  the  powerless  in  this  equa- 
tion. It’s  impossible  to  imagine  any 
situation  that  would  justify  the  criminal 
prosecution  of  women  in  these  cases,” 
he  said.  “It  could  not  be  consensual 
sex.  Given  the  dynamic  between  guards 
and  prisoners,  it  is 
not  an  informed 
consensual  deci- 
sion.” 

On  July 
31,  2007,  Yuma 
County’s  jail  ad- 
ministrator, Michael 
McGregor,  was  fired 
as  a result  of  the 
sexual  misconduct 
investigation  at  the 
facility. 

In  Pima  Coun- 
ty, Ar  izona,  a female 
guard  was  forced 
to  resign  her  posi- 
tion after  having 
an  inappropriate 
relationship  with  a 
male  prisoner.  Both 
were  unnamed  in 
court  documents, 
which  were  on  file 
in  order  to  obtain  a 
search  warrant  for 
the  guard’s  home 
and  vehicle. 

That  search  re- 
vealed the  guard 
“was  by  her  own 


admission  making  out  with  this  inmate 
and  inappropriately  touching  though 
clothing  the  genitalia  area,”  said  Lt. 
Mike  O’Connor.  Records  also  indicated 
the  prisoner  called  the  guard  on  her  cell 
phone. 

Because  the  prisoner  is  an  illegal 
immigrant  from  Mexico,  he  faces  de- 
portation. The  guard  reportedly  told  the 
prisoner  she  would  contact  a friend  who 
works  for  the  state  and  attempt  to  get  him 
fake  documents,  such  as  an  identification 
card.  The  guard,  who  worked  at  Pima’s 
Mission  Facility  for  three  years,  may  face 
felony  charges. 

Even  if  that’s  the  case,  such  pros- 
ecutions rarely  result  in  prison  time  for 
guards.  Indeed,  it’s  entirely  possible  that 
Shannon  Rose  will  receive  harsher  punish- 
ment for  her  consensual  sexual  conduct 
than  the  Yuma  jail  guards  who  took 
advantage  of  vulnerable  female  prisoners 
under  their  control.  Ft 

Sources:  Yuma  Sun,  Associated  Press, 
BadCopNews.com,  KVOA 
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California  DOC  Settles  With  Mistreated  Diabetic 


The  California  Department  of 
Corrections  and  Rehabilitation 
(CDCR)  settled  with  a prisoner  who  had 
sued  for  failure  to  properly  treat  his  dia- 
betic condition  that  eventually  resulted  in 
blindness  and  amputations.  The  $600,000 
settlement  included  attorney  fees  and 
costs. 

When  Daniel  Cordero  entered  CD- 
CR’s  Reception  Center  at  Wasco  State 
Prison  on  April  27,  2002,  he  was  diag- 
nosed as  an  insulin  dependent  diabetic. 
Three  days  later,  he  told  medical  staff 
that  the  shoes  he  was  given  were  causing 
a lesion  on  his  foot.  Staff  denied  him  al- 
ternative footwear.  By  June  18,  2002,  his 
lesions  had  become  very  serious,  and  staff 
prescribed  him  special  shoes.  However, 
they  failed  to  deliver  them  to  him,  which 
later  caused  permanent  injuries  including 
amputations. 

He  was  also  diagnosed  with  retinopa- 
thy (vision  damage)  at  Wasco,  but  was  told 
he  would  not  see  an  ophthalmologist  until 
he  had  been  transferred  to  a permanent 
prison  — theoretically,  within  60  days  of 
arrival.  Meanwhile,  his  foot  deteriorated, 
causing  him  to  be  hospitalized  for  months 
at  Wasco.  When  he  was  transferred  to 
the  Substance  Abuse  Treatment  Facil- 
ity (SATF)  at  Corcoran  State  Prison 
on  August  2,  2002,  he  was  immediately 
hospitalized  for  treatment  of  his  foot 
lesions.  SATF  prescribed  antibiotics  for 
Cordero’s  foot  in  late  December  2002. 
Although  Cordero  had  submitted  two 
administrative  appeals  to  see  a podiatrist 
for  his  foot  problems,  none  was  provided 
until  he  had  to  have  two  toes  amputated 
in  July  2003. 

However,  his  foot  treatment  only  de- 
layed medical  care  for  his  vision  problems, 
notwithstanding  his  ongoing  complaints 
of  blurry  vision,  lines,  and  hemorrhaging 
in  his  eyes.  When  seen  by  doctors  at  SATF 
five  times  during  September  and  October 
2002,  referrals  were  made  each  time  to 
see  an  ophthalmologist.  On  November  6, 
2002,  the  ophthalmologist  saw  Cordero, 
recommended  immediate  laser  surgery  to 
save  his  eyesight,  and  referred  him  to  see 
an  eye  surgeon  in  one  month.  Despite  re- 
peated complaints  to  SATF  clinic  doctors 
and  three  administrative  appeals,  his  sur- 
geon referral  was  delayed  for  six  months. 
In  May,  2003,  Dr.  R.  Snow  told  Cordero 
that  there  would  be  no  more  treatment 


Prisoner  For  $600,000 

for  his  eyes,  that  there  was  nothing  wrong 
with  his  foot,  and  that  he  was  just  a “con- 
artist”  regarding  medical  complaints.  The 
Director  of  Corrections  denied  his  third- 
level  appeal  on  May  22,  2003. 

Although  Cordero  did  in  fact  see  the 
eye  surgeon  on  June  12, 2003,  CDCR  medi- 
cal staff  did  not  comply  with  scheduling 
the  surgery.  On  August  27,  2003,  a SATF 
doctor  directed  that  Cordero  be  given  a 
“vision  impaired”  yellow  vest,  a white  cane, 
and  be  housed  on  a lower  tier  because  of 
his  “permanent  vision  impairment.”  Cor- 
dero received  the  first  of  what  proved  to 
be  unsuccessful  surgeries  on  his  left  eye  on 
August  28, 2003;  he  never  received  surgery 


Former  Florida  Department  of 
Corrections  (FDOC)  Secretary 
James  Crosby  and  his  protege,  Allen 
Clark,  have  been  sentenced  to  federal 
prison  terms  for  accepting  kickbacks  from 
profits  generated  from  prison  visiting  park 
canteens. 

PLN  has  previously  reported  on  how 
prison  officials’  greed,  corruption  and  bru- 
tality ran  rampant  under  Crosby’s  reign 
as  FDOC  Secretary,  which  began  in  2003 
when  he  was  appointed  by  then  governor 
Jeb  Bush.  Prison  guards  sold,  bought  and 
consumed  steroids,  physically  assaulted 
each  other,  hired  “ringers”  to  play  in  the 
annual  Secretary’s  Softball  Tournament, 
and  abused  prisoners  without  fear  of 
retribution.  [See:  PLN,  Dec.  2006,  p.l]. 
Crosby’s  appointment  came  as  a pro- 
motion after  death  row  prisoner  Frank 
Valdez  was  beaten  to  death  by  guards  at 
the  Florida  State  Prison  in  Starke.  Crosby 
was  warden  at  the  time. 

While  it  has  never  been  revealed  ex- 
actly how  federal  officials  became  aware 
of  Crosby  and  Clark’s  acceptance  of 
kickbacks  from  American  Institutional 
Services,  a contract  vendor,  it  has  come 
to  light  that  Clark  secretly  recorded 
conversations  that  implicated  Crosby  in 
the  scandal.  Both  have  been  cooperating 
with  prosecutors  to  implicate  others  in  a 
wider  investigation  of  current  and  former 
FDOC  employees. 

On  April  24,  2007,  Crosby  was  sen- 


on  his  right  eye.  It  was  too  late. 

Cordero  sued  CDCR  in  February 
2005,  alleging  violations  of  his  Eighth 
Amendment  rights  and  his  rights  under 
the  Americans  with  Disabilities  Act  (42 
U.S.C.§  12131)  and  the  Rehabilitation 
Act  (29  U.S.C.  § 794),  to  wit:  willful  and 
knowing  disregard  for  his  serious  medical 
needs.  The  parties  settled  for  $600,000  on 
May  12,  2006.  But  this  was  not  a victory 
for  Cordero,  who,  now  physically  disabled 
and  legally  blind  in  both  eyes,  died  in 
prison  of  complications  from  diabetes 
six  months  later.  See:  Cordero  v.  CDCR, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  T05-CV- 
0268  REC  DLB.  FJ 


tenced  to  8 years  in  federal  prison  and 
ordered  to  pay  restitution.  “I  failed  a lot  of 
people,”  said  Crosby  at  sentencing.  “I  pled 
guilty  and  admitted  this  because  I’m  truly 
sorry  for  what  I did.  I’m  sorry.”  Federal 
Judge  Virginia  Hernandez  Covington  was 
not  impressed. 

“The  work  you  were  doing  requires 
the  highest  integrity,”  Judge  Covington 
stated.  “And  I’m  disappointed  you  still 
have  not  paid  even  a portion  of  the 
$1 30,000  [in  restitution]  you  agreed  to  pay. 
Someone  who  was  really  sorry  would  not 
only  apologize  but  pay  at  least  a portion 
of  it.”  She  said  Crosby  deserved  more 
than  the  57  months  the  prosecution  had 
agreed  to. 

Current  FDOC  Secretary  James  Mc- 
Donough was  the  only  witness  called  by 
the  prosecution.  “Corruption  had  become 
a cancer  on  the  department.  My  office  was 
a crime  scene,  taped-off  - an  indication  we 
had  serious  problems,”  McDonough  testi- 
fied. “Some  wanted  me  to  excuse  them  for 
only  being  a little  bit  corrupt.  They  said 
we  had  to  play  along.  It  was  an  intolerable 
answer.  They  were  protecting  each  other 
with  a purposeful  and  cunning  design.” 

McDonough  added  that  recruiting, 
promotions  - even  the  inspector  general’s 
office  - were  all  corrupted.  “Duty,  honor 
and  country  must  be  the  ethos  of  the  depart- 
ment, not  plunder,  pillage  and  pleasure,”  he 
said.  Crosby  was  granted  one  reprieve:  He 
was  given  30  days  to  report  to  prison. 
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Crosby  was  also  named  in  a civil  suit. 
In  December  2006,  Florida’s  Department 
of  Management  Services  filed  a lawsuit 
against  him  and  his  wife,  Leslie  Crosby. 
The  state  contended  that  the  Crosbys 
had  committed  fraud  by  divorcing  in 
order  to  shield  James  Crosby’s  retirement 
assets.  Because  he  had  pleaded  guilty  to 
committing  a crime  related  to  his  state 
job,  Crosby’s  retirement  funds,  including 


a $172,000  lump  sum  received  from  the 
state,  was  subject  to  seizure.  As  part  of 
his  divorce  settlement  he  had  transferred 
those  funds  to  his  ex-wife. 

The  day  after  Crosby’s  sentencing,  on 
April  25, 2007,  Clark  was  sentenced  to  31 
months.  “I  can’t  get  around  the  breaking 
of  the  public  trust,”  Judge  Covington 
told  Clark.  While  Clark’s  cooperation 
resulted  in  a reduced  sentence,  he  will  still 


do  prison  time. 

Both  Clark  and  Crosby  have  since  been 
imprisoned.  Meanwhile,  McDonough 
continues  to  clean  up  corruption  in  the 
FDOC  - a task  that  will  likely  take  quite 
some  time  given  the  scope  of  malfeasance 
in  the  state’s  prison  system. 

Sources:  The  Ledger;  St.  Petersburg 
Times 


Scottish  Court  Holds  Prison  Phone  Call  Imprinting  Violates 
European  Convention  On  Human  Rights 


Lord  Glennie  of  the  Court  of 
Session  in  Edinburgh,  Scotland 
ruled  that  the  blanket  policy  of  imprinting 
all  prisoner  originated  phone  calls  with 
the  warning,  “This  call  originates  from 
a Scottish  prison”  violated  the  European 
Convention  on  Human  Rights  because  it 
“inhibited  (the  prisoner’s)  social  rehabili- 
tation” and  was  “embarrassing.”  But  the 
court  opined  that  an  individualized  use  of 
such  warnings  might  be  justified  upon  a 
prior  showing  of  good  cause. 

Stewart  Potter,  imprisoned  at  Gleno- 
chil  in  Clackmannanshire  on  a 21 -year 
term  for  assault  and  robbery,  petitioned 
the  Court  of  Session,  Outer  House  for 
judicial  review  of  the  lawfulness  of  the 
policy  of  the  Scottish  Prison  Service 
(SPS)  and/or  Governor  (warden)  of  the 
prison  that  such  a pre-recorded  message 
should  be  arbitrarily  attached  to  all  out- 
going prisoner-originated  phone  calls.  He 
complained  that  when  calling  his  children 
at  their  school,  he  (and  they)  were  em- 
barrassed to  have  it  publicized  that  their 
father  was  in  prison. 

SPS  had  made  the  following  blanket 
policy  in  regards  to  prisoner  phone  calls. 
(1)  Prisoners  may  only  call  one  of  20  num- 
bers pre-approved  by  the  Governor;  (2)  all 
calls  are  logged;  (3)  calls  may  be  recorded 
or  monitored;  (4)  all  calls  are  preceded  by 
the  complained-of  automated  message. 
Potter  argued  that  this  policy  violated 
section  6 of  the  Human  Rights  Act  of 
1998,  which  protects  rights  enshrined 
in  the  European  Convention  of  Human 
Rights  and  Fundamental  Freedoms  of 
1950.  It  further  violated  section  57(2)  of 
the  Scotland  Act  1998  which  provides  that 
no  member  of  the  Scottish  Executive  may 
make  subordinate  legislation  incompatible 
with  Convention  rights.  The  court  focused 
on  Article  8 of  the  Convention,  which 
provides  that  (1)  “everyone  has  the  right 
to  respect  for  his  private  and  family  life, 
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his  home  and  his  correspondence,”  and  (2) 
“there  shall  be  no  interference  by  a public 
authority  with  the  exercise  of  this  right 
except  such  as  in  accordance  with  the  law 
and  is  necessary  in  a democratic  society 
in  the  interests  of  national  security,  public 
safety  or  the  economic  world-being  of  the 
country,  for  the  prevention  of  disorder  or 
crime,  for  the  protection  of  health  or  mor- 
als or  for  the  protection  of  the  rights  and 
freedom  of  others.”  Lord  Glennie  found 
ample  European  precedent  that  Section  8’s 
protection  extends  to  phone  calls. 

From  a humanitarian  point  of  view, 
Lord  Glennie  agreed  that  the  “awkward- 
ness and  embarrassment”  caused  by 
someone  else  in  a house  picking  up  the 
phone  “is  likely  to  act  as  a deterrent  to 
communication  with  family  and  friends” 
by  a prisoner.  Legally,  the  court  framed 
the  question  as  “whether  it  is  necessary  in 
a democratic  society  for  one  or  more  of 
the  objectives  [set  out  in  Article  8].” 

The  court  relied  upon  precedent  that 
the  right  to  respect 
for  private  and  fam- 
ily life  is  a civil  right 
at  common  law  in- 
dependent from  the 
Convention,  and 
that  no  presump- 
tion will  be  made 
that  Parliament 
meant  to  remove 
such  rights  unless 
it  expressly  enacted 
such  a law.  Since 
the  rule  at  issue 
was  not  an  enacted 
law,  but  rather  a 
regulation  devised 
by  SPS,  it  did  not 
enjoy  immunity 
from  Section  8.  The 
court  was  further 
swayed  by  English 


law,  wherein  a convicted  prisoner  “retains 
all  civil  rights  which  are  not  taken  away 
expressly  or  by  necessary  implication.” 

Lord  Glennie  was  mindful  of  the 
concern  that  some  prisoners  might 
misuse  their  phone  privilege  to  harass 
victims  or  commit  fraud.  But  since  they 
were  restricted  to  their  approved  list  of 
20  names,  this  was  an  unlikely  result. 
Still,  an  individual  could  prove  problem- 
atic, and  the  Governor  should  retain  his 
rightful  control  over  him.  However,  a 
blanket  policy  was  not  reasonable,  and 
because  its  punitive  effect  violated  Ar- 
ticle 8 and  the  Scotland  Act  1998,  it  was 
disapproved.  Parenthetically,  it  is  a sad 
commentary  that  after  the  founders  of 
the  United  States  fled  England  for  want 
of  human  rights,  it  is  the  former  British 
Empire  that  America  must  look  to  today 
to  save  them.  See;  In  the  cause  of  Stewart 
Potter,  [2007]  CSOH,  Opinion  of  Lord 
Glennie,  P2 183/06.  The  opinion  is  posted 
on  PLN’s  website. 
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Bail  Bond  Businesses  Getting  Black  Eye  in  Texas,  California 


It’s  common  knowledge  that  outside 
the  federal  Bureau  of  Prisons,  Cali- 
fornia and  Texas  have  the  largest  prison 
systems  in  the  U.S.  So  it  should  come  as  no 
surprise  that  bail  bonds  are  big  business 
in  both  states.  But  the  bonding  industry 
has  recently  come  under  fire  for  unethical 
practices  in  California  and  elsewhere,  and 
is  being  scrutinized  for  influence  peddling 
in  Texas. 

California  Corruption 

In  Los  Angeles  County  alone,  local 
officials  incurred  $9.1  million  in  lost  rev- 
enue from  bail  bond  forfeitures  between 
2001  and  2003.  Almost  $6  million  of  that 
debt  resulted  from  one  company,  Capital 
Bonding  Corp.  (CBC).  Uncollected  bond 
forfeitures  were  estimated  at  $100-$  150 
million  statewide. 

CBC,  which  did  business  in  38  states, 
referred  to  itself  as  the  “Wal-Mart  of  bail 
bonds.”  However,  the  company  conducted 
its  business  more  like  Enron.  For  example, 
CBC  arranged  bail  for  Carlos  Alberto 
Hernandez,  who  was  convicted  of  murder 
in  December  2002.  Hernandez’s  bond  was 
$1.5  million  and  he  was  about  to  receive  a 
life  sentence.  The  bail  was  posted  without 
collateral;  Hernandez,  who  reportedly 
paid  “little  or  nothing”  to  get  out  of  jail, 
fled  to  Mexico  nine  days  before  his  sen- 
tencing date. 

CBC  also  posted  a $500,000  bond  for 
drug  dealer  Javier  Mendoza  in  November 
2001 . Mendoza,  who  faced  20  years,  never 
even  showed  for  his  arraignment. 

In  March  2004,  Maria  De  La  Luz 
Menjivar  skipped  out  on  a $100,000  bond 
posted  by  CBC  after  she  pleaded  guilty  to 
running  a sex-slave  operation. 

It  could  not  be  determined  whether 
Mendoza  or  Menjivar  posted  collateral 
for  their  bonds,  because  under  California 
law  bail  bonds  can  be  offered  based  on 
credit  ratings  and  collateral  is  not  re- 
quired. According  to  a 2004  report  by  the 
Los  Angeles  Times,  some  bonding  compa- 
nies relax  or  waive  collateral  requirements 
in  order  to  attract  customers  and  thus 
boost  their  profit  margins.  Some  firms  are 
also  suspected  of  charging  less  than  the 
standard  10  percent  bond  commission  in 
order  to  drive  up  business. 

“The  system  is  set  up  for  the  cor- 
porate agents  to  pocket  the  highest 
[payments]  possible,  while  not  looking 


by  Gary  Hunter 

at  or  caring  about  the  likelihood  of  the 
defendant  returning  to  court,”  complained 
Karen  Gorham,  a Riverside  County 
prosecutor. 

The  situation  has  gotten  so  out  of 
hand  that  smaller  bail  bond  agencies 
are  cooperating  with  law  enforcement 
agencies  investigating  possible  criminal 
charges. 

“The  legitimate  bail  bonds  companies 
are  documenting  information  about  ille- 
gal activity,  like  soliciting  inside  the  jail, 
and  forwarding  it  to  us.  We  turn  it  over 
to  the  FBI  and  the  state,”  said  Glenda 
Stroobant,  former  vice  president  of  the 
Orange  County  Bail  Agents  Association. 
Such  tips  have  led  to  indictments  and 
convictions. 

Robert  Spencer  Douglass  pleaded 
guilty  in  June  2004  to  illegally  paying 
jail  prisoners  to  solicit  business  for  his 
company,  Aladdin  Bail  Bonds.  Aladdin 
was  the  largest  bonding  firm  in  the  state. 
Douglass  forfeited  his  bail  bond  license, 
sold  his  business,  was  ordered  to  pay 
$425,000  in  penalties,  and  was  sentenced 
to  three  months  house  arrest  and  three 
years  probation. 

Other  charges  being  investigated 
against  certain  bonding  companies  doing 
business  in  California  include  perjury, 
conspiracy,  obstruction  of  justice  and 
unlawful  business  practices. 

“It  goes  to  the  integrity  of  the  justice 
system,”  observed  L.A.  County  district 
attorney  Steve  Cooley.  “It’s  beyond  the 
millions  of  dollars.  It’s  public  safety.” 

Jeff  Stanley  of  San  Jose-based  Bad 
Boys  Bail  Bonds  said  that  the  smaller 
bonding  companies  are  just  upset  because 
they’re  losing  money.  “They’ve  lost  mar- 
ket share.  So  they’re  doing  anything  and 
everything  they  can  to  attack”  the  larger 
companies,  he  said. 

But  on  July  9,  2004,  charges  of  per- 
jury and  forgery  were  filed  against  Bad 
Boys  employee  Cindy  Marie  Abreu.  The 
charges  allege  that  Abreu  lied  and  filed 
false  documents  to  delay  the  collection  of 
bond  forfeitures;  under  California  law,  if  a 
bond  forfeiture  is  not  collected  within  two 
years  the  debt  is  cancelled.  Abrue  pleaded 
no  contest  and  was  sentenced  in  February 
2005  to  a 32-month  prison  term,  which 
was  suspended. 

Also,  on  April  11, 2005,  an  unlicensed 
bondsman  who  worked  with  Paco’s  Bail 


Bonds,  Carlos  MacPherson,  was  sentenced 
to  40  months  in  prison  after  pleading  no 
contest  to  charges  of  perjury  and  con- 
spiracy to  obstruct  justice.  MacPherson 
had  helped  secure  the  $1.5  million  bond 
for  convicted  murderer  Carlos  Hernandez, 
who  then  absconded. 

And  two  former  bail  bond  agents, 
Jorge  Andres  Castro  and  Alejandro  de 
Jesus  Cruz,  co-owners  of  Xtreme  Bail 
Bonds,  pleaded  guilty  in  February  2007  to 
felony  charges  that  they  referred  Orange 
County  jail  prisoners  to  attorney  Joseph 
G.  Cavallo.  Such  referrals  are  illegal  under 
state  law. 

Insurance  companies  affiliated  with 
bonding  companies  have  come  under  fire, 
too.  Highlands  Insurance  Co.  and  Legion 
Insurance  Co.  filed  for  bankruptcy  after 
accumulating  $3.1  million  in  debt  from 
CBC  bond  forfeitures  between  2001  and 
2002. 

In  2003,  Aegis  Security  Insurance 
Co.,  one  of  CBC’s  underwriters,  was 
barred  from  securing  any  more  bail  bonds 
in  the  state  due  to  rapidly  mounting  forfei- 
tures. At  the  time  Aegis  had  paid  only  $1.5 
million  of  a $5.6  million  debt.  In  August 
2004,  Aegis  and  another  CBC  insurer, 
Harco  National  Insurance  Co.,  paid  $5.2 
million  to  Los  Angeles  County  to  cover 
unpaid  bond  forfeitures. 

Several  months  earlier  Harco  had 
taken  control  of  CBC,  entering  the  com- 
pany’s Pennsylvania  headquarters  with 
private  security  guards  and  ousting  CBC 
president  Vincent  J.  Smith. 

What’s  more,  it  was  discovered  that 
CBC  had  been  operating  in  California 
since  2001  without  a license.  Company 
attorney  Brian  Sun  argued  that  CBC  was 
merely  the  “program  administrator”  for 
several  independent  operators  and,  there- 
fore, did  not  require  a license. 

Besides  California,  CBC  has  also 
been  investigated  in  Connecticut,  New 
Jersey,  North  Carolina  and  its  home  state 
of  Pennsylvania.  When  Harco  National 
Insurance  assumed  control  over  CBC’s 
operations  in  May  2004,  the  company 
owed  Berks  County,  Pennsylvania  almost 
$2  million  in  bond  forfeitures.  In  August 
2005  it  was  reported  that  a grand  jury  in- 
vestigation into  CBC  had  been  launched 
by  the  Pennsylvania  Attorney  General’s 
office. 

In  2004,  Aegis  and  Harco  were 
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forced  to  pay  Connecticut  $5  million  in 
forfeited  bonds  written  by  CBC,  and  the 
state  revoked  the  company’s  license  for 
three  years. 

CBC  was  also  barred  from  writing 
bonds  in  New  Jersey  due  to  fraud  and 
dishonest  business  practices;  state  officials 
cited  the  company’s  “irresponsible,  un- 
trustworthy and  fraudulent  behavior.”  In 
November  2004,  the  company  was  fined 
$1.2  million  by  the  state’s  Banking  and 
Insurance  Department.  CBC  had  sent 
more  than  50  checks  to  the  New  Jersey 
Bail  Fund  that  bounced. 

CBC  isn’t  the  only  bail  bond  company 
that  has  experienced  financial  problems, 
but  its  troubled  history  is  reflective  of 
significant  shortcomings  in  the  industry. 
According  to  an  October  13,  2004  article 
in  USA  Today,  seven  insurance  companies 
nationwide  have  declared  bankruptcy  over 
debts  related  to  forfeited  bail  bonds. 

Our  nation’s  criminal  justice  system, 
with  its  fixation  on  arrests  and  imprison- 
ment, “has  allowed  commercial  bonding 
to  become  a very  lucrative  business  with 
very  little  accountability,”  observed  Alan 
Henry,  director  emeritus  of  the  Washing- 
ton, D.C.-based  Pretrial  Justice  Institute. 
Legislation  to  reform  California’s  bail 
bond  industry  was  introduced  in  2004  and 
passed  by  state  lawmakers,  but  was  vetoed 
by  Governor  Schwarzenegger. 

Texas  Politicking 

In  Texas,  Tarrant  County  Commis- 
sioner J.D.  Johnson  and  the  county’s 
District  Clerk,  Tom  Wilder,  have  both 
received  healthy  campaign  donations 
from  bail  bond  lobbyists.  Johnson,  who 
received  $1 5,700  from  2003  to  2006,  serves 
as  chairman  of  the  Tarrant  County  Bail 
Bond  Board.  Wilder,  who  works  with  the 
county’s  criminal  courts,  received  $10,000 
over  the  same  time  period. 

While  the  amounts  may  not  be  sub- 
stantial, they  are  significantly  more  than 
the  bail  bondsmen’s  contributions  to  any 
other  local  elected  official. 

“Everything  is  political  in  this  town, 
and  you  have  to  have  some  people  on  your 
side  to  make  that  work,”  said  bonding 
agent  David  Gallagher. 

What  is  not  immediately  clear  is  why 
bail  bond  businesses  would  need  any 
political  influence.  As  always,  the  answer 
boils  down  to  money. 

In  1979  a public  program  called  Pre- 
Trial  Services  was  created  in  Texas.  The 
idea  was  to  provide  nonviolent,  low-risk 
prisoners  with  an  opportunity  to  get  out 
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of  jail  quickly  and  cheaply  until  their 
trial  date.  PreTrial  Services  has  worked 
relatively  well  in  every  major  Texas  county 
except  Tarrant  County.  Harris,  Dallas 
and  Travis  Counties  all  have  signs  posted 
in  jail  holding  tanks  to  inform  prisoners 
that  they  may  qualify  for  quicker,  cheaper 
bonds  through  the  PreTrial  Services  pro- 
gram. 

Tarrant  County  officials,  including 
Commissioner  J.D.  Johnson,  opposed 
posting  such  signs,  which  resulted  in  the 


district  attorney  seeking  an  opinion  from 
the  state  Attorney  General’s  office.  In 
December  2005  the  Attorney  General 
held  the  county  could  post  signs  about 
PreTrial  Services  in  jail  areas  (Opinion 
No.  GA-0381),  and  the  signs  were  finally 
put  up. 

Still,  Tarrant  County  bondsmen,  who 
see  the  low-cost  PreTrial  Services  program 
as  a threat  to  their  livelihood,  have  fought 
it  tooth  and  nail. 

“Our  bond  business  is  very  high  risk, 
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TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1400 

www.prisoncallsonline.com 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

'Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

- J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~ J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls;  PrisonCallsOnline! 
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Bail  Bond  Business  (cont.) 


and  the  pre-trial  program  is  not  geared 
toward  those  who  cannot  afford  private 
bonds,  but  to  criminals  who  have  money 
and  the  right  contacts,”  said  Ronnie  Long, 
who  runs  one  of  Tarrant  County’s  largest 
bail  bond  firms.  “What  they  are  doing  is 
taking  away  a part  of  our  business  that 
balances  off  the  other  high  risk  bonds 
we  do.” 

Not  surprisingly,  District  Clerk  Wild- 
er agrees.  “We  should  be  able  to  look  at  the 
financial  picture  of  the  accused.  We  have  a 
lot  of  crime,  and  the  marketplace  is  what 
keeps  [bond  agents]  going,”  he  stated. 

County  Criminal  Court  Judge  Daryl 
Coffey  is  not  necessarily  convinced  by  the 
bonding  industry’s  arguments.  He  points 
to  the  fact  that  among  the  same  category 
of  defendants,  those  who  used  PreTrial 
Services  paid  an  average  of  $20  per  bond 
while  those  who  used  bail  bondsmen  paid 
between  $150  and  $200.  The  additional 
time  that  defendants  stay  in  jail  when  they 
are  unable  to  afford  bond  equates  to  about 
$50  per  day  per  prisoner  to  the  taxpayer. 
He  also  noted  that  the  delay  in  posting 
signs  about  PreTrial  Services  was  “a  stall 
tactic  to  protect  the  business  of  the  private 
bail  bond  agents.” 

As  of  June  2006,  just  over  2,200 
unsentenced  misdemeanor  and  felony 
defendants  were  held  in  the  Tarrant 
County  Jail.  In  comparison  to  Austin’s 
Travis  County  Jail,  which  has  more  than 
double  the  funding  for  PreTrial  Services 
($2.6  million  as  opposed  to  $1  million), 
Tarrant  County  could  save  about  $30,000 
per  day  - or  about  $11  million  per  year  - 
if  the  same  percentage  of  prisoners  was 
released  through  PreTrial  Services  as  in 
Austin.  The  program  would  save  Tarrant 
County  $3.8  million  annually  if  it  was 
applied  only  to  defendants  charged  with 
misdemeanors. 

Wilder  counters  that  “a  pre-trial 
release  costs  the  taxpayer  over  $300  on 
average,  where  surety  bond  costs  the  tax- 
payer nothing.” 

Well,  not  exactly.  Figures  indicate  that 
in  May  2006,  $563,580  in  bail  bonds  were 
forfeited  due  to  defendant  no-shows,  but 
bail  bondsmen  paid  only  $60,198  of  the 
debt.  The  rest  had  to  be  written  off  by 
the  county.  From  January  to  May  2006, 
$3.4  million  in  forfeitures  resulted  in  only 
$545,000  being  recovered  by  the  county 
from  bonding  companies. 

“Taxpayers  are  getting  ripped  off 


with  this,  and  much  of  it  is  because  the 
bond  agents  have  so  much  political  power 
in  Tarrant  County,”  noted  District  Judge 
Sharen  Wilson.  “The  bonding  agents  are 
very  powerful  in  terms  of  political  influ- 
ence.” 

Another  judge,  who  didn’t  want  his 
name  used,  agreed.  “When  you  are  run- 
ning for  office  here,  and  you  are  perceived 
as  someone  who  either  wants  bond  re- 
duction or  more  personal  recognizance 
releases,  the  bond  companies  come  up 
with  money  and  force  against  you.” 

In  reality,  the  no-show  rate  for  prison- 
ers who  use  PreTrial  Services  and  those 
who  use  bail  bondsmen  is  identical.  But 
that’s  the  only  similarity.  All  other  factors 
are  skewed  in  favor  of  the  bondsmen,  and 
they  are  working  feverishly  to  maintain 
control. 

“There  must  be  a balance,”  said 
Arlington  defense  attorney  Don  Hase. 
“Clearly  the  bail  bondsmen  are  politically 
powerful  here,  and  politically  there  is  in- 
fluence to  keep  pre-trial  release  [numbers] 
as  low  as  possible.” 

Both  sides  claim  to  know  what  the 
taxpayers  want.  “No  free  lawyers  and  no 
free  bonds.  Law-abiding  citizens  don’t 
want  that,”  opines  bail  bondsman  Ron- 
nie Tong. 

Bonding  agents  have  even  gone  so  far 
as  to  hire  heavyweight  lobbyist  Gib  Lewis, 
a former  Texas  Speaker  of  the  House. 
Efforts  to  learn  what  Lewis  is  being  paid 
to  represent  the  bail  bond  industry  have 
been  unsuccessful. 


On  December  15,  2006,  a federal 
court  awarded  $50,000  to  a pris- 
oner who  was  burned  with  hot  water  by 
another  prisoner  while  in  a Philadelphia, 
Pennsylvania,  jail. 

Peter  Muse  claimed  that  on  April 
23, 2004,  while  he  slept,  another  prisoner 
assaulted  him  with  boiling  water  that  the 
other  prisoner  heated  with  a “stinger,”  a 
form  of  immersion  heater.  Muse  suffered 
second-degree  burns  over  30  percent  of 
his  body  and  was  kept  in  a burn  unit  for 
10  days.  Some  of  the  resultant  scars  may 
be  permanent. 

Muse,  a pre-trial  detainee  at  the  time 
of  the  assault,  sued  the  City  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Pennsylvania  claiming  the  City  violated  his 
constitutional  right  to  be  free  from  serious 


“Political  clout  makes  all  the  differ- 
ence,” said  Joe  J.  Johnson,  a lawyer  and 
former  bondsman  who  was  named  to  the 
county’s  Bail  Bond  Board.  “As  Tarrant 
County  gets  bigger  and  more  criminal 
cases  [are]  filed,  the  system  is  changing. 
And  it’s  not  in  favor  of  bond  agents.” 

Currently  Tarrant  County  is  second 
only  to  Harris  County  in  the  number  of 
bail  bond  companies  that  have  set  up 
shop,  even  though  Harris  County  is  twice 
as  large  and  at  least  three  other  Texas  cities 
are  considerably  larger. 

One  bonding  agent,  who  wanted  to 
remain  anonymous,  related  the  story  of 
how  he  negotiated  with  a mother  to  get 
her  daughter  out  of  jail  for  a $160  to 
$200  fee.  The  daughter  had  been  arrested 
on  a first  time  offense  for  possession  of  a 
small  amount  of  marijuana.  But  before 
he  could  get  the  girl  released  the  mother 
learned  about  PreTrial  Services,  which 
charged  only  $30.  The  mother  returned  to 
the  bondsman  who,  after  some  haggling, 
dropped  his  price  to  $30. 

A short  time  later  the  same  bonding 
agent  had  a young  relative  who  also  was 
arrested  for  a small  amount  of  pot.  “I 
got  the  kid  out  on  the  pre-trial  release 
program,”  he  said.  “If  they  are  giving  this 
away  to  everyone  else,  I figured  we  might 
as  well  take  advantage  of  it  as  well.”  P 

Sources:  Fort  Worth  Weekly,  Los  Angeles 
Times,  Reading  Eagle,  USA  Today,  Daily 
News,  LA  County  District  Attorney’s  office 
pressreleases,  San  Diego  Union-Tribune 


risk  of  harm.  Muse  specifically  claimed 
the  City  was  aware  of  the  danger  stingers 
posed  since  there  had  been  10  similar  as- 
saults in  the  preceding  5 years,  yet  failed  to 
take  any  preventative  action.  In  addition, 
Muse  argued,  it  was  well  known  around  the 
jail  that  several  prisoners  wanted  to  fight 
him.  The  City  contended  it  was  not  liable 
and  that  the  assailant  was  the  sole  cause 
for  Muse’s  injuries. 

After  a two  day  trial  a jury  found  for 
Muse  and  awarded  him  $50,000.  Judge 
Legrome  Davis  presided. 

Muse  was  represented  by  attor- 
neys Jonathan  H.  Feinberg  and  David 
Rudovsky  of  the  Philadelphia  law  firm 
Kairys,  Rudovsky,  Messing,  & Feinberg. 
See:  Muse  v.  City  of  Philadelphia,  USDC 
ED  PA,  Case  No.  05-1554.  Wl 
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Wisconsin  Felon  Convicted  of  Voter  Fraud  for  Voting 


The  Seventh  Circuit  Court  of 
Appeals  has  affirmed  the  convic- 
tion of  a convicted  felon  for  voter  fraud. 
During  the  2004  election  cycle,  Kimberly 
Prude  was  serving  a term  of  supervised 
release  for  a forgery  conviction  in  Wis- 
consin. Under  Wisconsin  law,  Prude  was 
not  eligible  to  vote  until  she  finished  her 
term  of  supervision. 

In  the  weeks  leading  up  to  the  election, 
Prude  became  a volunteer  for  candidates  in 
the  2004  presidential  race.  She  made  calls 
encouraging  residents  to  vote  and  offering  to 
arrange  transportation  or  absentee  ballots 
for  those  who  requested  them.  On  October 
22,  2004,  Prude  participated  in  a rally  that 
encouraged  people  to  march  to  Milwau- 
kee City  Hall,  register  to  vote,  request  an 
absentee  ballot  and  vote.  With  her  fellow 
marchers.  Prude  did  just  that.  She  also  filled 
out  an  application  to  be  officially  employed 
by  the  Election  Commission  as  a poll  worker 
on  Election  Day,  and  was  hired. 

Following  an  investigation  into  voter 
fraud  in  Milwaukee,  Prude  was  arrested 
in  2005  for  casting  a ballot  despite  being 
an  ineligible  voter.  At  the  conclusion  of 
a three-day  trial.  Prude  was  convicted  of 
voter  fraud  and  sentenced  to  twenty-four 
months  in  prison,  to  be  served  concurrent- 
ly with  a sentence  imposed  by  Wisconsin 
courts  on  other  charges. 

Prude  testified  that  the  day  after  she 
cast  her  ballot,  she  learned  that  she  was  not 
allowed  to  vote.  She  contacted  the  Election 
Commission  in  an  attempt  to  withdraw  her 
ballot  and  a Commission  staff  person  told 
her  not  to  worry  about  it.  During  trial  she 
tried  to  enter  evidence  that  no  procedures 
existed  to  make  such  a withdrawal. 

The  government  objected  to  that 
evidence  and  the  district  court  ruled  it  was 
inadmissible.  Regardless,  the  government 
entered  into  evidence,  via  a hostile  witness, 
testimony  on  how  a person  could  challenge 
another  person’s  absentee  ballot.  That  testi- 
mony was  not  objected  to  in  the  trial  court 
but  was  argued  to  be  plain  error  on  appeal. 
The  Seventh  Circuit  held  that  while  such 
testimony  may  have  been  error,  there  was 
no  prejudice  because  similar  testimony  had 
been  entered  through  other  witnesses. 

To  prove  that  Prude  had  knowledge 
that  she  was  prohibited  by  Wisconsin  law 
from  voting,  the  government  entered  into 
evidence  five  separate  “Rules  of  Com- 
munity Supervision”  that  bore  Prude’s 
signature  and  advised  she  could  not  vote. 
And  to  prove  the  fraud  element,  the  gov- 


ernment entered  testimony  of  the  chief 
inspector  at  the  polling  place  where  Prude 
had  worked  on  election  day. 

That  inspector  was  allowed  to  testify, 
despite  not  being  able  to  identify  Prude 
by  name  or  recognize  her  in  court,  that 
she  observed  an  unidentified  registration 
worker  signing  a card  when  no  registrant 
was  seated  with  her.  She  also  identified 


On  April  3,  2007,  Essex  County, 
New  Jersey,  and  Correctional 
Health  Services  (CHS)  paid  $700,000  to 
settle  with  the  family  of  a man  who  died 
from  insulin  deficiency  after  being  misdi- 
agnosed at  a county  jail. 

Henry  Sipp  was  arrested  on  August 
25,  2003,  for  an  assault  warrant  and  im- 
prisoned in  a county  facility.  Sipp  told 
the  prison  doctor,  Syed  Rizvi,  a CHS 
employee,  that  he  was  diabetic  and  needed 
insulin.  Rizvi,  instead,  sent  Sipp  to  the 
infirmary  to  be  treated  for  opiate  with- 
drawal. Sipp  went  into  a diabetic  coma 
several  hours  later  and  died  on  August 
27,  2003.  Sipp  had  traces  of  morphine 
in  his  blood,  but  his  death  was  attributed 
to  diabetic  ketoacidosis,  more  commonly 
known  as  insulin  deficiency. 

On  August  12,  2004,  Sipp’s  fam- 
ily sued  the  County  and  various  county 


two  registration  cards  filled  out  for  the 
same  voter,  with  different  handwriting, 
that  bore  Prude’s  signature. 

After  rejecting  all  of  Prude’s  conten- 
tions on  appeal  because  they  constituted 
harmless  error,  her  conviction  and  sen- 
tence of  24  months  imprisonment  were 
affirmed.  See:  United  States  v.  Prude , 489 
F.3d  873  (7th  Cir.  2007).  P^ 


officials  as  well  as  CHS  and  three  of  its 
employees:  Registered  Nurses  France 
D.  Tucker  and  Lisa  Smith  and  Licensed 
Practical  Nurse  Pamela  Anderson.  The 
suit,  hied  in  the  U.S.  District  Court  for  the 
District  of  New  Jersey,  alleged  wrongful 
death,  deprivation  of  Sipp’s  civil  rights, 
and  negligence.  The  family  also  alleged 
that  the  defendants  conspired  to  fraudu- 
lently hide  the  cause  of  death. 

Five  days  into  trial  the  defendants 
agreed  to  settle  for  a total  of  $700,000.  Cor- 
rectional Health  Services  paid  $550,000, 
and  the  County  paid  $150,000. 

The  family  was  represented  by  at- 
torney Thomas  Smith  Howard  of  the 
Hackensack,  New  Jersey,  firm  of  Kirsch, 
Gartenberg  & Howard.  Judge  Tonianne 
J.  Bongiovanni  presided.  See:  Luckey  v. 
County  of  Essex,  USDC  D NJ,  Case  No. 
04-03847.  PI 


Foundation  For  Innocence  LLC 

P.O.  Box  1033 
Kula,  Maui,  Hawaii.  96790 
Email:  innocencehawaii2002@yahoo.com 

Important  Notice 

Please  note  that  Foundation  For  Innocence  (FFI)  has  taken  transfer  of  all  case 
tiles  and  documents  from  Express  Legal  Services.  Due  to  overwhelming 
requests  for  assistance  from  all  those  claiming  innocence  it  is  critical  that  FFI 
ensure  files  are  opened  for  every  person  regarding  their  case. 

FFI  a small  privately  operated  company  is  not  supported  by  grants  as  most 
other  innocent  projects.  Our  staff  is  small  but  dedicated  to  assisting  those  in 
need.  We  are  striving  to  complete  this  transfer  by  March,  2008  and  greatly 
appreciate  your  patience  during  this  transition. 

Our  commitment  is  to  find  assistance  for  all  those  who  are  fighting  to  prove 

their  innocence. 

Please  note  the  new  address  above. 


County,  Contractor  Settle  Diabetic 
New  Jersey  Prisoner’s  Death  for  $700,000 
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California  Prisoner  Workers’  Compensation  Eligibility 
Questioned  By  Legislators 

by  John  E.  Dannenberg 


In  2006,  the  California  state  Com- 
pensation Insurance  Fund  paid 
$5.73  million  to  the  Department  of  Cor- 
rections and  Rehabilitation  (CDCR)  to 
cover  prisoner  workers’  compensation 
claims.  This  figure  includes  claims  for 
parolees  unable  to  work  because  of  then- 
prison  job  injuries,  retraining  expenses  for 
injured  prisoners,  medical  expenses  for 
job-related  injuries  and  monthly  insurance 
premiums  for  injured  prisoners. 

Senator  Dave  Cogdill,  (R-Modesto) 
recently  questioned  whether  it  is  fiscally 
responsible  for  taxpayers  to  cover  prisoner 
job-injury  costs,  especially  relatively  minor 
ones.  His  2003  bill  to  restrict  such  compen- 
sation for  prisoners  failed  in  committee. 
Some  of  the  injuries  covered  included 


abrasions,  burns,  bruises,  bone  fractures, 
cuts,  heat  exhaustion,  poison  oak,  punc- 
tures, dislocations,  sprains,  strains,  insect 
bites  and  bee  stings.  Rejected  claims  in 
2005-2006  included  indigestion,  cramps, 
high  pulse,  strained  testicles,  dehydration, 
toothache  and  valley  fever. 

Prisoners  are  covered  by  law  for  job- 
related  injuries.  The  Compensation  Fund 
paid  more  to  CDCR  in  2006  than  it  did  to 
Fish  and  Game,  Conservation  Corps,  and 
Parks  and  Recreation.(However,  the  lat- 
ter departments  don’t  have  near  CDCR’s 
175,000  eligible  workers.)  At  the  Sierra 
Conservation  Center  state  prison  (which 
also  operates  19  fire  camps),  311  claims 
were  filed  in  2006,  72%  of  which  were 
denied.  This  was  down  from  the  record  in 


2005,  where  296  were  denied  out  of  433 
claims  filed.  Considering  the  dangers  inher- 
ent in  fire-fighting  in  California’s  rugged 
mountains,  these  claims  seem  not  unrea- 
sonable. Prisoners  are  not  compensated 
while  they  are  still  incarcerated,  only  when 
they  are  paroled  and  still  unable  to  work. 
The  average  benefit  runs  $127  per  week. 

Nonetheless,  Republican  legislators 
keep  raising  the  issue.  In  2004,  Senator 
Jeff  Denham  (R-Merced)  tried  again  to 
exempt  prisoners  from  such  compensa- 
tion. It  proved  unsuccessful  because 
legislators  feared  that  this  would  only 
shift  the  burden  to  individual  counties  and 
open  them  to  prisoner  lawsuits.  P 

Source:  Union  Democrat 


Connecticut  Prisoners’  Families  Gouged  on  Phone  Calls 


Until  recently,  most  Connecti- 
cut Department  of  Correction 
(CDOC)  prisoners  were  forced  to  make 
phone  calls  using  an  MCI  (Verizon  Busi- 
ness) collect  calling  system  at  rates  much 
higher  than  those  charged  to  the  general 
public. 

Under  MCI’s  contract,  45%  of  the 
company’s  profits  are  kicked  back  to  the 
state  as  “commission”  payments,  which 
have  totaled  $32.7  million  since  2001. 
Although  that  equates  to  unethical  price 
gouging  of  prisoners’  families  and  friends, 
while  simultaneously  disadvantaging 
prisoners  who  need  to  maintain  crucial 
outside  support  pending  their  release,  it’s 
the  standard  arrangement  for  most  prison 
and  jail  systems. 

Dianne  Johnson,  a working  grand- 
mother, has  been  trying  to  stay  in  touch 
with  her  son  at  a CDOC  facility  during  his 
20-year  burglary  term.  Paying  up  to  $17 
per  1 5-minute  call,  she  estimates  the  phone 
charges  will  add  up  to  a multi-thousand 
dollar  burden. 

Worse  yet,  the  Hartford  Courant  has 
reported  that  little  or  none  of  the  MCI 
phone  kickback  money  is  being  funneled 
into  programs  to  benefit  prisoners,  such 
as  re-entry  or  training  projects.  The  state 
acknowledged  that  most  of  the  revenue 
was  spent  on  “state  telecommunications, 
including  computer  tracking  systems  for 
law  enforcement.” 


State  Senator  Andrew  McDonald  (D- 
Stamford)  wasn’t  happy  with  that  revelation. 
“This  is  a state-sponsored  scam.  It’s  an  out- 
rageous intrusion  on  the  rights  of  families 
with  people  in  prison,”  he  said.  “And  that’s 
who  bears  this  cost  - the  families.” 

According  to  an  April  28, 2007  Courant 
article,  93%  of  the  $4.5  million  in  phone 
revenues  paid  to  the  state  in  2006  was 
spent  on  non-prison  related  e-mail,  web- 
sites for  municipalities,  tracking  systems, 
information  technology  staffing  costs,  and 
telecommunication  and  computer  projects. 
A scant  $350,000  went  to  CDOC  prisoner 
education  and  re-entry  programs. 

When  the  CDOC’s  phone  program 
was  instituted  in  1997,  the  revenues  were 
earmarked  for  the  state  Department  of 
Information  Technology.  Governor  M. 
Jody  Rell  sidestepped  questions  on  the 
issue,  responding  that  while  keeping  pris- 
oners in  touch  with  their  loved  ones  was 
important,  phone  security  features  “must 
be  in  place.”  Of  course  the  $32.7  million  in 
state-aided  price  gouging  over  the  past  6 
years  is  far  more  than  the  cost  of  phone  se- 
curity features.  And  even  that  argument  is 
irrelevant,  as  the  state’s  kickback  is  above 
and  beyond  the  cost  of  the  phone  services 
provided,  security  measures  included. 

Connecticut  had  an  opportunity  to 
end  the  pain  of  excessive  prison  phone 
rates  in  2006  when  its  three-year  contract 
with  MCI  expired,  but  exercised  a one- 


year  extension  option  because  state  staff 
were  “too  busy  to  seek  other  bidders.” 
The  extension  expired  in  July  2007  and 
the  state  invoked  a second  contract  exten- 
sion that  ends  in  July  2008,  when  it  will 
be  rebid.  Meanwhile,  Global  Tel*Link 
acquired  MCI’s  prison  phone  service  busi- 
ness effective  July  17, 2007,  and  took  over 
the  contract  with  the  CDOC. 

Other  states  have  taken  steps  to  reduce 
exorbitant  prison  phone  rates.  Nebraska 
ended  commission-based  prison  phone  con- 
tracts years  ago.  In  2006,  Missouri  changed 
its  prison  phone  service  to  PCS,  reduced 
rates  and  added  debit  calling;  the  state  now 
has  one  of  the  lowest  prison  phone  rates  in 
the  nation.  And  in  January  2007,  New  York 
Governor  Eliot  Spitzer  announced  that  he 
would  waive  prison  phone  kickbacks  and 
renegotiate  the  state’s  contract  with  MCI. 
This  is  projected  to  cut  the  cost  of  calls  from 
New  York  DOC  facilities  in  half  until  a new 
phone  contract  is  implemented  on  April 
1,  2008,  which  will  be  based  on  the  lowest 
comparable  community  rates. 

Beginning  in  2004,  the  CDOC  es- 
tablished a pre-paid  calling  system  at 
its  Brooklyn  and  Enfield  prisons,  which 
costs  families  75%  of  the  collect  call 
phone  rate  when  they  deposit  funds  in  a 
debit  account.  The  pre-paid  system,  called 
AdvancePay,  was  expanded  to  all  other 
CDOC  facilities  by  October  2007,  but  still 
costs  more  than  non-prison  calls  and  the 

Prison  Legal  News 


December  2007 


38 


state  still  receives  kickbacks. 

One  should  not  overlook  the  fact 
that  both  the  CDOC  and  the  phone 
service  company  profit  when  prisoners 
fail  to  successfully  reintegrate  into  soci- 


ety following  their  release  and  return  to 
prison.  It  is  thus  not  surprising  that  the 
CDOC  continues  to  distance  prisoners 
from  their  social  support  networks  by 
financially  strangling  their  families  with 


kickback-inflated  phone  rates  that  re- 
main excessive.  FJ 

Sources:  The  Courant,  www.cga.ct.gov, 
www.globaltellink.  com 


Wrongfully  Imprisoned  Ohio  Man  Settles  With  State  for  $260,000 


On  April  10,  2007,  the  State  of 
Ohio  paid  $260,000  to  a man  who 
was  wrongfully  imprisoned  for  four  years. 

Plaintiff  Dartangnan  Hill,  a former 
gang  leader,  was  convicted  in  May  2001 
on  charges  of  home  invasion.  Hill  was 
accused  of  dressing  as  a mail  man,  rob- 
bing the  homeowner  of  $900,  and  killing 
the  homeowner’s  dog.  Hill  was  convicted 
largely  on  the  testimony  of  the  homeown- 
er and  her  daughters. 


Hill  was  sentenced  to  24  years  in 
prison.  He  served  4 years  before  another 
prisoner  provided  evidence  that  led  to 
a different  suspect.  In  2005  the  State 
of  Ohio  admitted  that  Hill  had  been 
wrongfully  imprisoned  and  dismissed  the 
charges  against  him. 

The  State  also  avoided  a costly  wrong- 
ful imprisonment  lawsuit  by  agreeing  to 
pay  Hill  the  statutory  payment  of  $41,419 
per  year.  The  statute  also  allows  damages 


for  lost  wages,  but  because  Hill  had  a 
spotty  pre-imprisonment  work  record  he 
did  not  seek  lost  income. 

Hill’s  total  settlement  amounted  to 
$192,000  plus  $68,000  in  attorney  fees  for 
a total  of  $260,000. 

Hill  was  represented  by  attorneys 
Carol  A.  Wright  and  James  E.  Phillips, 
both  of  Columbus,  Ohio.  See:  Hill  v. 
State  of  Ohio,  Franklin  County  Court  of 
Common  Pleas,  Case  No.  Unknown.  IH 


California’s  Mother-Child  Alternative  Prison  Centers  Investigated 


California  has  five  alternative  pris- 
on centers  housing  140  women 
with  their  children  as  the  mothers  serve 
prison  terms  for  non-violent  crimes. 
Contracted  out  to  Center  Point,  Inc.  of 
San  Rafael,  CA,  the  five  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
centers  have  come  under  fire  lately  for 
inadequate  healthcare.  The  complaints 
relate  both  to  the  children,  who  are  not  in- 
carcerated, and  to  the  mothers,  who  are. 

In  2005,  CDCR’s  medical  care  system 
was  taken  over  by  a federal  receiver. 

(See:  PLN,  Mar.  2006,  p.l.)  When  asked 
about  healthcare  complaints  regarding  the 
alternative  mother-child  centers,  Receiver 
spokesperson  Rachel  Kagan  doubted  that 
the  children  were  under  their  jurisdiction, 
since  they  were  not  incarcerated.  While 
arguably  legally  correct,  this  response  does 
not  salve  the  unfolding  human  tragedy. 

When  women  are  incarcerated,  90% 
of  their  children  typically  move  in  with 
relatives,  while  10%  are  placed  in  foster 
care.  The  separation  of  children  from 
their  mothers  is  often  later  traced  as  a 
causative  factor  in  the  children  entering 
the  criminal  justice  system.  Thus,  the  al- 
ternative prison  centers  hold  great  social 
promise,  in  theory. 

But  the  absence  of  healthcare  for  the 
prisoners’  children  was  highlighted  recently 
at  a 40-bed  San  Diego  facility  where  Mar- 
sha Strickland  had  complained  to  staff  for 
six  weeks  about  her  5-year-old  daughter’s 
blinding  headaches  and  constant  nausea, 
before  the  girl  was  permitted  a hospital 
visit.  Diagnosed  with  brain  cancer,  the 


by  John  E.  Dannenberg 

daughter  is  now  living  with  relatives. 

Prisoner  Sonya  Bradford  delivered  a 
stillborn  7-month-old  fetus.  She  had  com- 
plained to  staff  that  the  fetus  had  stopped 
moving,  but  was  not  given  medical  atten- 
tion. Staff  denied  responsibility  because 
Bradford  had  only  entered  the  center  two 
days  earlier. 

When  Dinesha 
Lawson  complained 
to  staff  for  several 
days  that  her  infant 
daughter’s  breathing 
was  labored,  a Cen- 
ter Point  counselor 
finally  drove  them  to 
a hospital  where  the 
baby,  with  a heart  rate 
of  32,  was  placed  on 
a respirator.  She  was 
diagnosed  with  double 
pneumonia  and  treat- 
ed with  antibiotics. 

As  a result  of  the 
complaints,  the  Cali- 
fornia Department 
of  Alcohol  and  Drug 
Programs  is  inves- 
tigating the  centers. 

Officials  at  Center 
Force  declined  inter- 
views. But  regardless 
of  any  faults  that 
might  be  uncovered, 
the  bottom  line  is 
that  when  society  in- 
carcerates a mother, 
it  creates  multiple 


victims.  CDCR’s  progressive  mother-child 
alternative  incarceration  program,  when 
properly  funded  and  managed,  still  appears 
to  make  the  best  of  a bad  situation.  P 

Sources:  New  York  Times,  Marin  Indepen- 
dent Journal. 
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Former  Illinois  DOC  Director,  Former  Prisoner  Advocate, 
Others  Indicted  on  Federal  Corruption  Charges 


The  former  Director  of  the  Illi- 
nois Department  of  Corrections 
(DOC)  was  indicted  by  a federal  grand 
jury  in  July  2007  on  charges  of  taking 
$50,000  in  kickbacks  from  health  care 
vendors  that  received  state  prison  con- 
tracts. Two  lobbyists,  one  the  former 
Undersheriff  of  Cook  County,  were  also 
indicted,  as  well  as  a former  director  of 
the  John  Howard  Society,  an  organization 
that  advocates  for  prison  reform. 

The  criminal  charges  resulted  from  a 
probe  into  the  activities  of  former  Gover- 
nor George  Ryan,  73,  who  in  2007  began 
serving  a 6%  year  federal  prison  sentence 
for  racketeering  and  fraud. 

Donald  N.  Snyder,  Jr.,  52,  was  the 
Director  of  the  Illinois  DOC  from  1999 
to  2003.  John  J.  Robinson,  59,  had  been 
Cook  County’s  Undersheriff  from  1991  to 
2001,  and  worked  between  1996  and  2003 
as  a paid  consultant  and  lobbyist  for  vari- 
ous DOC  vendors.  Larry  E.  Sims,  58,  was 
employed  as  a lobbyist  for  several  state 
vendors,  including  Addus  Healthcare, 
which  received  over  $250  million  in  DOC 
medical  services  contracts  since  2003. 

Snyder  and  Robinson  were  each 
charged  with  live  counts  of  mail  fraud, 
while  Sims  was  charged  with  perjury 
for  having  lied  to  the  federal  grand  jury. 
Sims  admitted  he  had  given  a Green  Bay 
Packers  sweat  shirt  to  Snyder,  but  denied 
that  any  money  had  changed  hands.  The 
indictment  against  Snyder  also  sought 
the  return  of  $50,000  that  he  allegedly 
received  in  bribes.  Snyder  previously  had 
been  forced  to  return  thousands  of  dol- 
lars for  his  improper  use  of  a state  plane 
and  car  to  attend  political  fundraising 
events. 

Specifically,  the  federal  indictment 
charged  that  Robinson  had  bribed  Snyder 
with  $20,000  for  the  Addus  contracts, 
and  that  Sims  had  given  Snyder  $30,000 
in  kickbacks  for  obtaining  contracts  for 
Wexford  Health  Sources,  a Pittsburgh, 
Pennsylvania  based  health  care  fir  m.  Rob- 
inson, who  was  Undersheriff  to  Sheriff 
Michael  Sheehan  from  1991  to  2000,  had 
resigned  his  position  while  under  a grand 
jury  probe  into  allegations  that  he  used  his 
position  to  aid  a Virgin  Islands  firm  that 
was  running  an  investment  scam.  Robin- 
son was  still  in  his  Undersheriff  position 
at  the  time  he  was  allegedly  passing  money 
to  Snyder. 


The  federal  charges  are  still  pending 
against  Snyder,  who  was  released  on  a 
$4,500  bond.  Robinson  and  Sims  both 
entered  into  plea  agreements  in  August 
2007,  just  over  a month  after  they  were 
indicted,  and  are  expected  to  provide 
testimony  against  Snyder  at  trial. 

On  Oct.  4, 2007,  a superseding  indict- 
ment also  named  Michael  J.  Mahoney, 
former  executive  director  of  the  John 
Howard  Association,  a prison  watchdog 
and  advocacy  group.  According  to  fed- 
eral prosecutors,  at  the  same  time  he  was 
employed  at  the  John  Howard  Society, 
Mahoney  worked  as  a paid  consultant 
and  lobbyist  for  various  businesses  that 


Veterans  were  about  half  as  likely 
as  non-veterans  to  be  impris- 
oned in  2004,  but  more  than  twice  as 
likely  to  be  serving  time  for  a sex  offense, 
the  U.S.  Bureau  of  Justice  Statistics  said 
in  a report  released  on  May  20, 2007.  Vet- 
erans were  also  more  likely  to  have  been 
imprisoned  for  a violent  crime,  according 
to  the  report. 

Nearly  1 in  4 veterans  in  state  prison 
were  convicted  of  a sex  offense,  compared 
to  1 in  10  non-veterans.  Researchers  had 
no  reason  for  the  anomaly.  “We  couldn’t 
come  to  any  definite  conclusion  as  to 
why,”  said  Margaret  E.  Noonan,  one  of 
the  study’s  authors. 

Even  so,  veterans  as  a group  are  less 
likely  to  be  in  prison  in  the  first  place. 
According  to  the  report,  veterans  are 
imprisoned  at  a rate  of  630  per  100,000, 
compared  to  1,390  per  100,000  for  non- 
veterans. Veterans  in  prison  are  almost 
exclusively  male  (99%). 

A similar  trend  is  reflected  in  military 
prisons,  where  the  overall  populations 
have  dropped  in  recent  years  but  sex  as- 
saults remain  the  most  prevalent  crime. 

Noonan  emphasized  the  lower  over- 
all numbers.  “I  don’t  want  people  to 
come  away  from  this  thinking  veterans 
are  crazed  sex  offenders,”  Noonan  said. 
“I  want  them  to  understand  that  veterans 
are  less  likely  to  be  in  prison  in  the  first 
place.” 

Veteran  prisoners  tended  to  be 
older,  more  educated,  and  more  likely 


contracted  with  the  DOC.  A former  court- 
appointed  monitor  over  the  Cook  County 
Jail,  Mahoney  allegedly  was  involved  in 
the  bribery  scheme  with  Robinson  related 
to  Addus  Healthcare. 

“I’m  always  sorry  when  somebody 
who  has  worked  so  hard  for  so  many 
years  on  issues  involving  reform  of  cor- 
rectional facilities  has  a personal  setback 
like  this,”  remarked  Benjamin  Wolf,  an 
ACLU  attorney,  in  reference  to  Mahoney’s 
indictment.  PJ 

Sources:  Chicago  Tribune,  Associated 
Press,  www.suntiines.com,  www.chs2 Chi- 
cago. com 


to  have  committed  a violent  crime  or  a 
crime  against  women  and  children,  the 
study  found.  Veterans  also  had  shorter 
criminal  records,  were  more  likely  to  be 
first  time  offenders,  and  reported  more 
mental  health  problems.  The  study  also 
reported  that  veterans  were  less  likely  to 
have  used  drugs. 

Many  of  the  report’s  findings  can  be 
explained  by  the  “aging  out  phenomenon,” 
a sociological  premise  that  asserts  persons 
are  generally  less  likely  to  commit  crimes 
as  they  grow  older. 

Crimes  tend  to  decrease  with  age, 
so  older  prisoners  are  more  likely  to  be 
serving  long  sentences,  said  Colby  Col- 
lege sociologist  Alec  Campbell.  Veterans 
on  average  are  older  than  other  prison- 
ers, Campbell  said,  so  it  isn’t  surprising 
they  are  more  likely  to  be  imprisoned 
for  violent  crimes,  which  carry  longer 
sentences.  “I  think  that  would  go  away 
if  you  controlled  for  age”  in  the  study, 
Campbell  said. 

Notably,  the  number  of  veterans  in 
prison  has  declined,  while  the  overall 
prison  population  has  continued  to  rise. 
Of  the  more  than  2 million  U.S.  prisoners 
in  2004,  roughly  140,000  were  veterans. 
That  figure  is  down  from  153,000  in  2000. 
The  report,  Veterans  in  State  and  Federal 
Prison,  2004  (NCJ  217199),  is  on  PLN’s 
website.  PJ 

Additional  Sources:  USA  Today,  Associ- 
ated Press 
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Eighth  Circuit  Holds  Sweat  Patches  Generally  Reliable 


The  Eighth  Circuit  court  of  ap- 
peals held  that  sweat  patches 
were  a sufficiently  reliable  method  of 
determining  drug  usage  to  support  federal 
probation  revocation. 

Mark  Lou  Meyer,  a federal  pris- 
oner, appealed  an  Iowa  federal  district 
court’s  revocation  of  his  probation. 
Two  conditions  of  his  probation  were 
not  to  use  illegal  drugs  and  not  to 
travel  outside  the  Northern  District  of 
Iowa.  Within  eight  months,  Meyer  was 
tested  sixteen  times  for  drug  usage  us- 
ing the  PharmChem  sweat  patch.  The 
first  eight  times,  he  tested  negative  for 
drugs.  The  ninth  time,  the  sweat  patch 
came  off  somehow,  so  the  test,  which 
was  positive,  was  considered  invalid  by 
the  district  court.  The  next  seven  times, 
the  tests  care  back  positive  for  cocaine. 
Urinalysis  performed  at  the  same  time 
came  hack  negative  for  cocaine.  Soon 
after  the  sixteenth  test,  Meyer  traveled 
to  Aurora,  Illinois,  without  permission, 
to  have  his  hair  tested. 

The  sweat  patch  is  affixed  to  the 
skin  for  a week  or  more.  Sweat  is  ab- 
sorbed into  and  evaporated  from  the 
patch,  leaving  behind  drugs  and  their 
metabolites.  As  explained  by  a biochem- 
ist, the  sweat  patch  is  more  sensitive 
than  urinalysis  and  tests  24  hours  a day 
whereas  urinalysis  works  only  a few  days 
after  drug  usage.  In  this  case,  the  sweat 
patch  revealed  a low  level  of  cocaine  us- 
age, possibly  undetectable  by  urinalysis. 
Based  upon  the  expert’s  testimony,  the 
district  court  revoked  the  probation  for 


illegal  drug  use.  It  also  revoked  the  pro- 
bation for  unauthorized  travel  outside 
the  Northern  District  of  Iowa.  Meyer 
appealed. 

The  Eighth  Circuit  joined  the  10th 
Circuit  and  some  federal  district  courts 
in  holding  that  the  sweat  patch  is  a 
generally  reliable  device  for  determin- 
ing illegal  drug  usage.  The  biochemist 
provided  a rational  explanation  on  why 
the  sweat  patch  was  positive  while  the 
urinalysis  was  not.  The  hair  test  proved 
nothing  because  hair  tests  were  ques- 
tionable and  Meyer  never  proved  that 
he  grew  the  tested  hair.  Furthermore, 
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it  is  undisputed  that  Meyer  traveled 
without  authorization.  Therefore,  the 
Eighth  Circuit  upheld  the  district  court’s 
revocation  of  Meyer’s  probation  on  both 
grounds  independently.  See:  United 
States  v.  Meyer,  483  F.3d  865  (8th  Cir. 
2007).  P 
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Please  send  payment  in  the  form  of  check  or 
money  order  only.  Purchase  orders  accepted 
for  institutional  orders  only.  The  JLM  regrets 
that  we  cannot  accept  stamps  or  credit  cards. 
Allow  up  to  8 weeks  from  date  of  order. 

Send  orders  and  other  inquiries  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 16th  Street 
New  York,  NY  10027 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law. 

The  JLM  is  online! 
http:  / /www.columbia.edu/cu/hrlr/ 
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Arizona:  On  June  6,  2007,  Phoenix 
police  arrested  Loren  Williamson,  33,  a 
guard  at  the  Federal  Correctional  Institu- 
tion in  Phoenix  on  charges  that  he  raped 
a girl  repeatedly  for  six  years  from  the 
time  she  was  six  years  old  until  the  date 
of  his  arrest. 

Arizona:  On  October  16, 2007,  Chris- 
topher Johnston,  34,  an  employee  of 
Correctional  Medical  Services  at  the 
Pima  county  jail  was  arrested  on  charges 
he  sexually  assaulted  female  prisoners  in 
the  course  of  his  employment. 

California:  On  October  22,  2007, 
Stevem  Irysh,  23,  a guard  at  the  San 
Luis  Obispo  county  jail  was  arrested  and 
charged  with  exposing  himself  to  female 
jail  prisoners  and  also  offering  them 
candy  bars  in  exchange  for  them  exposing 
themselves  to  him.  He  was  charged  with 
misdemeanor  counts  of  indecent  exposure 
and  being  a jail  employee  engaged  in 
sexual  conduct  with  a prisoner. 

California:  On  January  11,  2007, 
Kern  county  jail  guards  Donal  Lungren 
and  Patrick  Holloway  were  charged  with 
selling  and  possessing  marijuana.  Guard 
Josh  Bankston  was  charged  with  felony 
cocaine  possession.  The  drugs  were  seized 
in  the  guards’  homes  and  vehicles. 

Canada:  On  October  27,  2007,  Rich- 
ard McNair,  48,  was  captured  in  Canada, 
18  months  after  he  escaped  from  the 
US  Penitentiary  in  Pollock,  Louisiana 
by  hiding  in  a pallet  of  mailbags  made 
by  Federal  Prison  Industries.  McNair 
had  been  sentenced  to  life  in  prison  for 
a botched  1987  robbery  that  resulted  in 
his  shooting  a man  and  killing  another. 
After  escaping  twice  from  North  Dakota 
prisons  he  was  transferred  to  the  federal 
prison  system.  McNair  had  also  worked 
as  an  informant  with  the  Minot  police 
department,  before  his  own  arrest,  and 
was  credited  by  police  with  contributing 
“to  at  least  one  sizeable  cocaine  bust.” 
McNair  was  promptly  extradited  to  the 
US  and  arraigned  on  escape  charges  in 
Louisiana.  He  was  arrested  by  Royal  Ca- 
nadian Mounted  Police  during  a traffic 
stop  in  New  Brunswick. 

Colorado:  On  October  23,  2007, 
Colleen  Frazier,  33,  a cook  at  the  Pueblo 
County  Jail  employed  by  Aramark  Food 
Services  was  arrested  on  charges  of 
smuggling  drugs  into  the  jail.  At  the  time 
of  her  arrest  inside  the  jail  she  had  an 
envelope  with  five  pills  each  of  Percocet 
and  Vicodan. 
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News  in  Brief: 

Connecticut:  On  October  15,  2007, 
Anthony  Erodici,  37,  a state  prison  guard 
for  13  years,  was  sentenced  to  12  years  in 
federal  prison  for  cocaine  trafficking.  At 
his  sentencing  Erodici  claimed  he  became 
involved  in  drug  trafficking  to  feed  his  own 
addiction  to  cocaine. 

Florida:  In  July,  2007,  the  Florida 
Department  of  Law  Enforcement  gave 
all  Florida  prisoners  a deck  of  104  cards 
requesting  tips  and  leads  on  some  of  the 
state’s  unsolved  murders  and  missing 
persons  cases.  In  October  they  received 
their  first  tip,  relating  to  the  2004  murder 
of  James  Foote  in  Ft.  Myers.  FDLE  of- 
ficials said  they  were  working  on  their  next 
deck  of  cards. 

Florida:  on  October  27,  2007,  Shawn 
Heath,  a Lake  County  jail  guard,  was  ar- 
rested for  exposing  himself  to  women  on 
a sidewalk  in  Lake  Mary.  After  women 
screamed  Heath  ran  from  the  scene  but- 
toning his  pants  and  tried  to  evade  police 
by  jumping  into  a retention  pond.  Upon 
being  arrested  police  found  he  had  a 
duffel  bag  containing  Hello  Kitty  body 
lotion  and  baby  oil.  Heath  denied  he  was 
exposing  himself  to  passersby  and  instead 
claimed  he  was  urinating. 

Florida:  On  October  8, 2007,  Edward 
Williams,  47,  a prisoner  at  the  Dade  Cor- 
rectional Institution  in  Florida  City  got 
into  a fight  with  another  prisoner  and 
injured  his  hands.  Three  days  later  he 
underwent  hand  surgery  at  Larkin  Com- 
munity Hospital  and  on  October  14  died 
of  a pulmonary  thromboembolism.  Police 
are  investigating  the  cause  of  his  death. 

Kentucky:  In  mid  October,  2007, 
13  prisoners  at  the  Bureau  of  Prisons’ 
troubled  Big  Sandy  prison  in  Inez  were 
indicted  on  charges  ranging  from  heroin 
and  weapons  possession  to  allegedly  as- 
saulting guards. 

Minnesota:  In  October,  2007,  the 
Minnesota  Bureau  of  Criminal  Appre- 
hension claimed  to  be  shocked,  surprised 
and  embarrassed  to  learn  it  was  using  a 
convicted  and  unregistered  sex  offender, 
Craig  Allen  Hartline,  55,  as  an  undercover 
informant  to  buy  drugs  and  guns  in  the 
city  of  Duluth.  The  BCA  is  in  charge  of 
enforcing  sex  offender  registration  in  the 
state.  It  is  illegal  for  convicted  felons  to 
own  or  possess  firearms.  BCA  claimed  not 
to  know  that  Hartline  was  a sex  offender. 
In  trial  testimony  Hartline  claimed  in  the 
previous  24  years  he  had  been  an  informant 
for  more  than  10  different  police  agencies, 
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including  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  because  that  was  “the  career 
I’ve  chosen.”  A successful  one  apparently 
as  he  claimed  to  have  carried  out  more  than 
7,500  controlled  buys  of  guns  and  drugs  re- 
sulting in  over  3,000  felony  arrests.  He  also 
admitted  to  three  DUI  convictions,  a do- 
mestic violence  conviction  and  to  sexually 
assaulting  a woman  while  he  was  working 
as  an  informant  and  to  not  having  paid 
taxes  since  1983  and  not  having  a driver’s 
license  to  boot.  BCA  said  that  as  soon  as 
they  learned  Hartline  was  a sex  offender 
they  made  him  register  while  he  continued 
in  their  employ.  Hartline  did  not  show  up 
on  any  online  search  of  sex  offender  regis- 
tries carried  out  by  PLN  staff. 

New  Mexico:  On  October  10,  2007, 
Anthony  Townes,  33,  a guard  at  the 
Camino  Nuevo  women’s  prison  in  Albu- 
querque was  arrested  and  charged  with 
raping  four  female  prisoners.  The  prison 
is  operated  by  Corrections  Corporation 
of  America. 

North  Carolina:  On  October  3,  2007, 
Hollis  Britt,  61,  a former  North  Caro- 
lina Highway  patrolman,  was  suspended 
from  his  job  as  a pretrial  response  officer 
with  the  Robeson  county  pretrial  release 
program  for  allegedly  sexually  assaulting 
female  prisoners  in  the  program,  which 
monitors  detainees  awaiting  trial  on  house 
arrest.  Britt  was  hired  for  the  job  despite 
having  served  five  years  in  prison  after 
pleading  guilty  to  manslaughter  for  shoot- 
ing his  wife  of  eight  months  to  death  in 
1979.  It  appears  that  Mr.  Britt  has  issues 
with  women. 

Norway:  On  October  28,  2007,  pris- 
oners at  the  Arendal  prison  helped  put 
out  a fire  that  broke  out  rather  than  try 
to  escape.  They  also  rescued  a prisoner 
from  the  blaze  as  well.  In  return  the  prison 
hosted  a party  for  the  prisoners. 

Ohio:  On  October  29,  2007,  Wood 
County  Sheriff  Mark  Wasylyshyn  an- 
nounced that  unknown  persons  had  stolen 
over  $30,000  from  the  jail’s  commissary 
account  by  counterfeiting  checks  and  using 
forged  identities  to  withdraw  the  money 
over  several  months.  The  money  was 
electronically  transferred  from  the  fund  to 
which  prisoners  have  money  deposited  to 
make  commissary  purchases.  Wasylyshyn 
announced  changes  to  jail  procedures  to 
detect  such  thefts  earlier.  The  bank  where 
the  funds  are  kept  has  agreed  to  reimburse 
the  jail  for  the  stolen  money. 

Russia:  On  October  22, 2007,  juvenile 
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prisoners  at  the  Kirovgrad  prison  began  a 
protest  over  the  transfer  of  a prisoner  to  a 
pretrial  detention  center.  Apparently  act- 
ing on  a rumor  that  the  guards  had  blank 
ammunition  in  their  rifles,  the  prisoners 
began  tearing  down  a fence.  Prison  guards 
then  opened  fire  with  automatic  rifles  that 
contained  live  ammunition.  The  prisoners 
then  retreated  and  set  fire  to  several  build- 
ings inside  the  prison  compound.  Ministry 
of  the  Interior  (OMON)  riot  police  then 
stormed  the  prison  to  regain  control.  When 
all  was  said  and  done  two  juvenile  prisoners 
and  a guard  were  dead  and  15  prisoners 
were  hospitalized  with  injuries. 

Tennessee:  On  October  15, 2007,  Lin- 
da Darby,  64,  was  arrested  in  Pulaski  on 
charges  that  she  escaped  from  the  Indiana 
Women’s  Prison  in  1972  by  climbing  over 


a fence.  She  had  been  sentenced  in  1970  to 
life  in  prison  for  murdering  her  husband. 
Apparently  Darby  had  led  a law-abiding 
life  since  her  prison  escape. 

Texas:  On  October  29,  2007,  David 
Sauceda,  27,  a prisoner  in  the  Bexar  coun- 
ty jail  in  San  Antonio  who  was  awaiting 


trial  on  murder  charges  escaped  from  the 
jail  posing  as  his  cellmate  Michel  Garcia 
and  walking  out  after  Garcia  had  his  bond 
posted.  It  took  jail  officials  six  hours  to 
realize  Sauceda  had  escaped.  Jail  officials 
claim  both  Sauceda  and  Garcia  are  mem- 
bers of  the  Mexican  Mafia.  FI 


Law  Office  of  Michael  R.  Levine 

Zealous  advocacy  at  trial,  sentencing,  and  post-conviction. 

20  years  experience  as  a federal  defender  in  California,  Oregon,  Hawaii 

Author  of  acclaimed  publication:  138  Easy  Mitigating  Factors 

For  latest  monthly  update,  send  $100  to 

Michael  R.  Levine 

400  S.W.  6th  Avenue,  Suite  600 

Portland,  Oregon  97204 


Prison  Pen  Pal  & Legal  Ads 

Friend,  Romance  £r  Legal  Connection  - On-Line  Since  1999! 


Professional  Web  Site  Ads  created  by 
talented  New  York  Web  Designers  who 
are  also  family  members  and  friends  of 
incarcerated  people!  We’re  connected 
and  know  the  importance  outside 
friendships  & relationships  hold  for  you. 

FBTW  staff  are  Photoshop  £r  Design 

EXPERTS!  Our  web  site  ads  and 
customer  photos  are  unrivaled  in  their 
quality  and  appeal  to  the  outside  public. 
Have  your  family  and  friends  compare  us 
to  the  others.... we’ re  confident  you’ll  want 
to  work  with  us  if  you  know  the  difference! 


Rated  BEST  by  our  2,500+  clients  in  46  states, 
Friends  Beyond  The  Wall  is  in  a class  of  its  own, 
offering  more  exclusive  web  site  features 
and  benefits  than  ANY  other  prisoner  pen 
pal  company  (too  many  to  list  in  this  adi), 
and  an  amazing  87%  Response  Rate! 

Deluxe  Web  Site  Ads  with  two  photos 
1 -Year  $39.95;  Extended  2-year  & 3-year 
discounted  ad  plans  also  available  for 
those  of  you  serving  longer  sentences. 
We  appreciate  our  existing  customers,  and 
offer  a 50%  discount  on  1 -Year  Ad  Renewals 
only  $19.95!  All  ads  are  full-page,  full  color! 


...  Just  a Few  of  the  EXTRAORDINARY  Benefits  our  Clients  Enjoy  ... 


We  GUARANTEE  your  ad  will  be  seen  by  the  outside  public! 
(FREE  Hit  Counter  provided  to  track  the  number  of  visits  to  your  ad) 

Exclusive  ‘Search  Express  Instant  Friend  Locator’  makes  finding 
your  ad  easy  for  web  site  visitors  (you  are  never  buried  in  long  lists!) 

Exclusive  ‘On-Line  Letter  Response  Center’  provides  ‘4’  convenient 
responding  options  for  web  site  visitors  to  answer  your  ad! 

FBTW  is  listed  on  the  FRONT  page  of  Major  Search  Engines 
such  as  GOOGLE,  Yahoo,  AOL,  etc.,  for  web  site  visitors  searching 
for  ‘prison  pen  pals’  (if  a web  site  does  not  appear  on  the  first  page 
of  search  results,  the  chances  of  your  ad  being  seen  is  minimal !) 


Outstanding  Customer  Service  Staff  - Our  promise  to  you  ... 
if  you  write,  we  WILL  respond  (simply  enclose  SASE  for  response!) 

The  Friends  Gazette,  our  FREE  informative  newsletter,  keeps 
our  customers  connected  to  the  company  they  trust  to  represent 
their  ads,  and  also  hooks  you  up  with  other  valuable  resources 
(Gifts,  Photos,  Greeting  Cards,  Books,  Shopping  Resources  and  more!) 

FREE  Ad  Tips  & Suggestions  to  provide  you  with  the  tools  to 
produce  the  only  thing  you’re  looking  for...  RESULTS !! 

We'll  even  refer  our  existing  customers  and  their  associates  to  other 
‘quality’  pen  pal  web  sites;  our  ONLY  goal  is  to  help  you  receive  mail! 


Send  SASE  or  have  outside  contact  email  us  for  FREE  complete  membership  details!  P"x"iresSiMi-2007 

Friends  Beyond  The  Wall,  Inc. 

Attn:  Pen  Pal  Info- PLN47  ❖ 2600  South  Road,  Suite  44-244  ❖ Poughkeepsie,  NY  12601-7004 


Web  Site:  www.FriendsBeyondTheWall.com 
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Arizona  Law  Requires  Ineligible  Prisoners 
to  Fund  Transition  Programs 


Prisoner  needs  help  selling  handmade 
cards,  portraits,  poems,  etc. 

Write  to  Thomas  J.  Peterson  #175273, 
4713  W.  M-61  Standish,  MI  48658 


Love  is  a Wonderful  Thing! 

Express  your  love  with  quality 
gifts  of  a affection  sent  directly 
to  your  loved  ones. 
Mention  this  ad  to  receive 
our  catalog  Free  of  charge! 
Gifts  of  Love,  PO  Box  24-5636 
Pembroke  Pines,  Florida  33024 


Extended  Legal  Research 

Let  us  do  your  research,  typing, 
writing.  For  info  send  SASE  to 
P.O.  Box  398822,  Dallas,  TX  75339 
or  call  (214)694-4412. 


Animated  Movie  Producer  Seeks: 

writers,  artists,  directors,  voice  actors, 
singers,  rappers,  comedians,  lyrcists,  and 
others  for  movie  project.  Send  serious 
replies  to: 

Atlantis  Saunders 
887  Utica  Ave  (Box  #20) 
Brooklyn,  NY  11203 


SOBER  LIVING  NETWORK 

Quality  Sober  Living  Referals 
www.soberhousing.net 
Referral  Hotline  1-800-799-2084 
There  are  Sober  Living  Coalitions 
in  five  Southern  California  Counties 
that  inspect  their  260  member  houses 
annually. 


Prison  Poetry  Contest! 

First  Prize:  $250.00 
Second:  $100.00  and  Third:  $75.00 
For  Rules  and  more  information  Contact: 
Shot  Caller  Press,  LLC 
8316  N.  Lombard  #317 
Portland,  Oregon  97203 
ShotCallerPress.com/poetrycontest 


FIND  A PEN  PAL  TODAY! 

Post  your  ad  & photo  for  $10/Y ear. 
For  an  application,  visit 
WRITETOINMATES.COM 
or  send  SASE  to: 

Penpal  Program 
5729  Main  St  #362 
Springfield  OR  97478 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


The  Arizona  Legislature  has 
enacted  a law  that  requires  pris- 
oners to  pay  five  percent  of  their  earnings 
to  fund  re-entry  transition  programs.  The 
pay  deduction  applies  to  prisoners  who  are 
ineligible  to  participate  in  such  programs 
because  of  their  crimes. 

The  law,  House  Bill  2298,  which 
revised  A.R.S.  § 31-254,  went  into  effect 
on  September  19,  2007.  The  legislation 
provides  that  prisoners  “not”  convicted 
of  a drug  offense  will  have  five  percent  of 
their  prison  wages  deducted  “to  fund  the 
transition  offices”  established  by  statute. 
The  transition  offices,  run  by  a “private  or 
nonprofit  entity,”  provide  prisoner  transi- 
tion services. 

To  be  eligible  to  participate  in  transi- 
tion programs  a prisoner  must  be  serving 
a sentence  for  a drug  offense.  Even  then, 
prisoners  convicted  of  a violent  felony, 
an  offense  involving  death  or  physical 
injury,  or  the  use  of  a deadly  weapon  or 
dangerous  instrument  are  not  eligible  for 
transition  program  participation.  Prison- 


ers with  felony  detainers,  who  have  not 
“maintained  civil  behavior”  or  are  not 
“current  on  restitution  payments”  are 
also  ineligible. 

In  effect,  the  law  requires  prisoners 
who  are  not  eligible  by  law  to  participate 
in  the  transition  programs  to  fund  them. 
Meanwhile,  prisoners  who  are  eligible  for 
the  programs  will  not  be  subject  to  the  five 
percent  deduction  from  their  prison  wages. 

The  blatant  injustice  of  this  law 
spurred  a lawsuit  filed  by  nine  prisoners. 
The  federal  civil  rights  complaint  requests 
class  certification,  alleging  state  and  federal 
claims.  The  prisoners  argue  the  law  violates 
the  Due  Process  and  Takings  Clause  of  the 
United  States  and  Arizona  Constitutions; 
representing  the  prisoners  is  attorney  Scott 
Ambrose  of  Scottsdale,  Arizona. 

The  suit,  which  is  in  the  early  stages  of 
litigation,  seeks  declaratory  and  injunctive 
relief  as  well  as  costs  and  attorney  fees.  See: 
Holka  v Napolitano,  USDC,  D.AZ,  Case 
No.  2:07-cv-01729-MHM.  /JL/V  will  report 
future  developments  in  the  case.  IH 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $ 1 5 all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount.  Enter  the  Total  of  the  books  on  the  Order  Fonn.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

4.  Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  LJ 

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Bennan-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  l__l 

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 

cises  and  answers  provided.  1046  1__1 

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 

to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries.  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English-Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  l__l I 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  j 

j 2.  Actual  Innocence  ($14.99  value)  | 

; 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
' (Spanish-Enclish/Enclish-Spanish  Dictionary  can  be  substituted)  j 

■ Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
; updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 
!Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a j 
; regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  ; 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

; duct  and  the  system  that  ensures  those  abuses  continue.  1030  j; 

: Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  ! 
; cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
! parts  of  speech  shown  for  every  main  word.  Covers  all  levels  I 

; of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

; Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  ! 
j entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  ; 
! geographical  and  biographical  entries.  Includes  latest  busi- 

; ness  and  computer  terms.  1033  |__| j; 



Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1024  LN 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 

policing  and  SWAT  teams,  the  INS  and  prisons.  1002  l__l 

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 
Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  LJ 

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 
Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must  P 
reading  to  understand  prison  slave  labor  today.  1007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal  P 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid-  P 
ering  a training  or  education  transfer.  1053  l__l 

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  L_l 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perfonn  103 1 LN 

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital  — 

punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 

writing  describing  life  behind  bars  in  America.  1022  L_1 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 

relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 
U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 
System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981  r 

hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paid  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  ‘lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  I- 
a lawyer’s  qualifications,  and  much  more.  1015  [__1 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views and  answering  questions.  1056  |__1 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1 003  [__1 

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | 2002  Index,  $10.00  | | 

1996-1998  Cumulative  Index,  $22.50  I 2003  Index,  $10.00  I I 

1999-2001  Cumulative  Index,  $22.50  I 2004  Index,  $10.00  I I 

2002-2004  Cumulative  Index,  $22.50  I 

FREE  SHIPPING  DN  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 


Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 


Please  Change  my  Address  to  what  is  entered  below  I I 
Please  send  Info  about  PLN  to  the  person  below  I I 

Mail  Order  To: 


Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  (Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (No  s/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $25!)  Q*y- 


DOC  #: 
Suite/Cell: 


Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Agency/Inst: 
Address: 
City/State/Zip: 
Extra  line: 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  'counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 


Print  Clearly: 

Name:  

Address:  

City:  State:  Zip: 

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 

Phone  - (248)  890-4720  Fax  - (248)  282-0569  Email  - DSHLM@comcast.net 
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CLN  WILL  BUY  YOUR  STAMPS 

CONVERT  YOUR  POSTAGE  STAMPS  INTO  CASH 

Upon  receipt  of  your  stamps,  we  immediately  (within  48  hours)  send  a money  order  - 
as  you  direct  - for  your  Trust  Account,  or  to  a family  member  or  friend,  to  an 
outside  account,  or  to  order  a package  to  be  sent  in. 


WE  HAVE  RAISED  OUR  REIMBURSEMENT  RATES 


65%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  41 -cent  stamps 

60%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  39-cent  stamps 

55%  of  FACE  VALUE 

For  all  denominations  of  new  individual  stamps,  strips,  partial  books  or  sheets,  or  USPS  stamped  envelopes 

We  accept  unlimited  amounts  of  stamps.  Reimbursement  rates  include  our  cost  of  the  money  order  and  postage. 

PLEASE:  Give  us  the  complete  name  and  address  where  you  want  your  funds  sent. 

Provide  any  special  instructions  or  forms  that  your  system  may  require. 

DO  NOT  send  used,  torn  or  damaged  stamps. 

DO  NOT  apply  tape  of  any  kind  to  the  stamps. 

DO  NOT  send  stamps  with  a face  value  of  less  than  10  cents  each. 

DO  NOT  request  money  orders  for  less  than  $10.00  each. 

CLN,  P.O.  BOX  687,  WALNUT,  CA  91788 

CLN  (CALIFORNIA  LIFER  NEWSLETTER)  is  an  established,  reputable  entity  that  provides  services  to  prisoners  in  all  state  and  federal  jurisdictions.  You  may  write  for  details  about 
subscriptions  and  the  paralegal  services  we  provide.  We  don't  rip  you  off  like  some  stamp  services  we’ve  heard  about;  we  don't  know  of  a single  dissatisfied  customer.  Purchasing 
stamps  at  these  rates  helps  to  defray  the  cost  of  publishing  and  distributing  our  Newsletter,  CLN,  and  to  underwrite  expenses  in  litigating  prisoner  suits. 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify  PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issues  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew  at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress!  PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  12/2007  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please  renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 
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